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CHAPTER I 


bers Become Rulers 


~ 


Formation of the East India Company 


The British followed the Dutch and the French 
to India, whose fabulous and roaring trade had 
attracted the mercantile powers of the West. It 
is held that it was not love for gold but the 
Elizabethan craving for pungent flavourings in 
their food and for heavily spiced arink that ini- 
tially drew the Britishers to Jehangir's India. In 
1599, the Dutch raised the price of pepper from 
three to eight shillings a pound. Determined to 
risk their lives for spices, a number of English- 
men, of good birth, passed a resolution on Sep- 
tember 22, 1599, petitioning the Queen to grant 
them a Charter of Incorporation as a company to 
trade with the East Indies. Already a number of 
British trading companies had obtained Charters 
irom the Crown to carry on trading activities in 
other parts of the world. On December 31, 1600, 
the Queen granted the Charter which gave the 
monopoly of the Eastern trade to the Company 
and vested its management in a Governor, a 
Deputy-Governor, and a Committee of twenty- 
four men elected annually. The Company was 
empowered to make war and peace, make laws, 
and punish those who infringed her monopoly. 
In return for these privileges of trade monopoly 
the Company was to pay to the British Crown 
a share of its profits. 


he Charter was granted in the first instan- 
ce for a period of fifteen years and was to be 
renewed, provided the interests of the Crown 
and the people were not prejudicially affected. 
Two years’ notice was necessary to terminate the 
Charter. The power of regulating the internal 
management of the Company was, however, re- 


tained in the hands of the Crown and the Privy 
Council. 


Sources of British authority in India 
When the Britishers came to India, the Mughal 


authority was fully entrenched over a vast portion 
of the country. € 
suztrainty of the Mughal Emperor had their own 
rulers. The British traders initially obtained a 
foothold with the permission of the Indian rulers 
and set up their factories mainly in three regions, 
which, later on, were known as the Bombay, 
Madras and Bengal Presidencies. The Mughals : 
had an elaborate governmental machinery and 
had evolved civil and criminal laws to govern 
their subjects. But unlike the modern times, 
there was no specific law to govern foreig- 
ners. In fact, the Mughal government had no 
interest in making foreigners amenable to their 
laws, except for police and revenue matters or 
in respect of disputes arising between the Indian 
subjects and foreigners. Thus, in respect of 
inter se affairs of the foreigners in these settle- 
ments, a legal and political authority of the 
foreign governments; which increased with the 
decline of the Mughal Empire and extended ta 
other Indian territories as they came under their 
influence and jurisdiction. 

The source of the Company's authority in 
India was, accordingly, two-fold. As a trading 
corporation, it was bound by the provisions of 
the Acts of the British Crown, and after 1688, 
by the provisions of the Acts of the British Par- 
liament. The second source was the Mughal 
Emperor and other Indian rulers from whom 
the Britishers obtained commercial concessions 
and, after the grant of Diwani in 1765, govern- 
mental and revenue powers as well. The actual 
position in the principal settlements, however, 
presented a strong contrast between facts and 
theories,” and it was not until 1858 that the 
legal and political sovereignty in respect of the 

— 
I. Ibert Courtenay, The Government of India, 

P. 1. 

2. Dodwell H.H., The Cambridge 

India (1929), Vol. V, p. 589. 
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The territories not under the ' 
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Indian Empire came to be indisputably vested 
in the British Crown.. 


Renewal of the Charters 

The Charter granted in 1600 was renewed 
from time to time by the British Kings, and 
after 1688 by Acts of Parliament when the pre- 
rogative of the Crown in respect of conferring 
monopoly rights of trade came to an end. In 
1609, James I renewed the Charter and made it 
perpetual, but it contained the proviso of revok- 
ing it after three years’ notice. This made the 
position of the Company significantly strong. 
In 1615, the Company was empowered to enforce 
martial law for the maintenance of discipline on 
long voyages. In 1693, the Company's power of 
controlling and punishing its servants was further 
extended. It was also authorised to grant com- 
missions to the President and the Chief Officers 
for the punishment of offences committed by the 
servants of the Company on land. The Company, 
thus, possessed the power to punish its servants 
both on the high seas and in India. 


Growth of British Settlements in India 

The Company, which combined “all the traits 
of the mercantilist system, namely, monopoly, 
armed trade and colonialism”, was vested “with 
fullest powers of expansion and self-defence.” 
Under the Charter, the Company had the right 
to acquire territory, fortify their stations, defend 
their property by armed forces and to adminis- 
ter justice within their own settlements. Al- 
though they were strong at sea, yet the armed 
conflict with the Portuguese and the Dutch 
compelled the British to seek their fortune on 
the mainland of India. But the Mughal Empire 
was too strong for them and the earlier efforts 
to obtain an Imperial farman (permission) for 
establishing a factory‘ or to realise their desire for 
territory and forts on the Western Coast of India 
proved abortive. In 1608, however, the Britishers 
secured permission from Jehangir to establish a 
factory at Surat. But it was only after the vic- 
tories of Thomas Best and Nicholas Downton in 
1612 and 1615 over the Portuguese that they 
could settle down at Surat. Later on, the British 
felt that in view of Shivaji’s raids on Torna and 


3. Hunter, W.W., A History of British India, 
Vol. I, p. 253. 
4. A group of merchants, living together. 


Surat they could not carry on trade without 
military protection. They, accordingly, felt the 
need for territories, fortifications and garrisons. 
But such a permission was not easily available 
from the Mughal authorities. Fortunately, for 
them, however, the Island of Bombay, which the 
King of Portugal had given in dowry to 
Charles II in 1662, was transfarred to the Com- 
pany by the King in 1668, and steps were imme- 
diately taken to fortify it. The Company was 
empowered to make laws for the good government 
of the port and the Island and its inhabitants, 
and also to exercise judicial authority through its 
Governor and other officers. The right of min- 
ting money was conferred in 1676. The Company 
raised an army of 2,000 for the defence of the - 
Island against European enemies and pirates. 
Bombay, thus, became a colony and provided a 
military base to the Company. But between the 
Mughals and Marathas the British factories on 
the Western Coast remained exposed to danger 
till the beginning of the eighteenth century, when 
the Empire cracked. 

The Company sought an escape from this pre- 
dicament by focussing its attention on the East- 
crn Coast where the circumstances were favour- 
able. After the overthrow of the Vijaynagar Em- 
pire, that Kingdom was fragmented. A number 
of ports from Orissa to the Coromandel were 
tried by the Britishers and at some of the pla- 
ces factories were built. But none of them was 
found adequate for their purpose. In 1641, per- 
mission was obtained from the Chief of Wandi- 
wash to build Fort Saint George. Here the status 
of the Company, which had remained unchang- 
ed even after the conquest of Golconda by 
Aurangzeb, was that the British — exercised all 
powers gf government, subject to the su ity Y 
of the Indian rulers acknowledged by the Pay- 
ment of quit rent and coins bearing the 
of Mughal supremacy. 

Madras had become an important settlement, 
but it was very far from the Gangetic delta 
where the main streams of north Indian com- 
merce converged. The Company, therefore, 
turned its attention to Bengal. In 1650, it be- 
sought the Governor of Bengal for permission to 
trade in that province and to erect factories there 
and was granted a licence. A factory was set up 
at Hugli; which was subsequently moved to the 
site of present Calcutta. In the next forty years 
the Company's trade made great progress which 


E 


whetted its political ambitions. By the 1661 
Charter, issued by Charles II, the Company was 
authorised to make peace and war and adminis- 
ter justice. Armed with governmental authority, 
some of the officials, like Sir Josiah Child and 
Sir John Child, dreamt of an empire in the 
richest country of the East and made the Com- 
pany "rush impetuously after political impor- 
tance and power"^ These efforts, however, met 
with failure. The Company was humbled and it 
“stooped to the most abject submission"^ The 
Company then submitted a humble petition and 
the Mughal Emperor agreed to grant a new 
farman (permission) in 1690, on condition that 
the Company gave compensation for the losses in- 
flicted on the Empire, recalled Sir John Child 
from India, and paid all the dues of the Indian 
merchants. On the fulfilment of these terms, the 
old permits were restored for trade on the Wes- 
tern Coast and in Bengal; where they rented 
three villages’ from the Nawab. Their status 
was that of a minor zamindar (landlord). For 
the next five decades the Company refrained from 
giving any offence to the Indian authority, rather, 
they resorted to flattery in order to “ingratiate 
themselves into the Mughal Emperor's favour for 
obtaining privileges and concessions."* 
The jurisdiction of the Company in Bengal was 
` two-fold. “Respecting Englishmen, it relied upon 
its charteréd authority. In respect of Indians, 
š especially the Muslims, its authority was of a 
zamindar under the local faujdar. The Company 
had no right to mint money. The criminal courts, 
which the Company set up in 1727 and 1753 in 
the three Presidencies under its own Royal 
Charters, had their ^ jurisdiction — confined to 
Europeans settled in the Presidency towns. 
Indians were tried in the local courts and local 
Jaws continued to apply to places outside the 
Presidency towns till uniform laws and courts 
came into existence after 1833." 


— ——̃ ll. — — 


5. DN P., The English in Western India, 
p. 109. 

6. Mill and. Wilson, The History of British India, 
Vol I, p. 86. 


7. Sutanati, Govindpur and Caleutta. 

8. Tara Chand, History of the Freedom Move- 
ment, in India, Vol. I, p. 240. 

9. Exeept for the period 1773-81, when an 
attempt was made by the Supreme Court under 


the Regulating Act to apply English Laws to 
the people. 


Constitutional History of India 


The position in India changed profoundly after 
the death of Aurangzeb. On the passing away 
of a strong ruler the process of disintegration 
started and the principal and ancillary organs of 
administration began to work at cross purposes. 
Internal dissensions and weakening of the hold 
of the Central Mughal Government provided 
favourable opportunities to the British. The 
efforts of the Company of London Merchants, 
which came to be known as the East India Com- 
pany after amalgamation with its rival Company, 
for exclusive rights of trade were crowned with 
success. Their two European rivals, the Portu- 
guese and the Dutch, had been eliminated. The 
Company entrenched itself at Bombay on the 
Western Coast, at Madras on the Coromandel 
Coast, and at Galcutta in Bengal—places which 
were not within easy reach of the arms of the 
Mughal Empire. At these ports the Company 
had built up a profitable trade. But following 
the principles of mercantilism it embarked upon 
political activities directed towards acquiring re- 
venue-yielding territories. For this they. found a 
congenial atmosphere in a weak and divided 
India. To gain this end, the Company “had 
to be ingratiating as well as crafty; they had to 
temper extortion with fawning, combine avarice 
with flattery, and clothe a usurer’s hardness in 
the vestments of chivalry....and they minded 
nothing whether what they bartered with slaves 
or ivory, wool or woollens, tin or gold as long 
as it was lucrative.“ This policy proved effica- 
cious and paid a rich dividend in all the British 
settlements, especially after the middle of the 
eighteenth century. 


In Madras, the Portuguese, Spaniards and the 
Dutch had fallen behind in the race and were 
not in a position to challenge the British after 
the dissolution of the Mughal Empire. The con- 
test was mainly between the British and the 
French. At first, the French had an upper hand. 
They occupied Madras in 1746. But after the 
Treaty of Aix-la-Chapelle (1748), the city Was 
restored to the British. "The empire built through 
the labours of Dupleix and Bussy | disappeared, 
except for five isolated and disarmed towns on 
the Coast. As a mark of gratitude, Mohammed 
Mi, whom the British were seeking to establish 
as the Nawab of Carnatic as against the French 


10. Dobb Maurice, Studies in the Development of 
Capitalism, p. 121. 
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nominee, abolished the quitrent in 1752, and with 
it was gone the last symbol of inferiority to an 
Indian ruler in so far as Madras and a strip of 
land round its walls were concerned. The rest 
of the country in the South continued to lie 
within the control of the Nawab under the nomi- 
nal sovereignty of Delhi. 


The position in Bengal was much more ne- 
bulous, "partly because of the inferior status from 
which the Company set out, partly because it 
offered the first example of something like terri- 
torial acquisitions on a large scale, and partly be- 
cause of the conflicts and  hesitations of the 
Crown and Company in England.“ As a result 
of the anarchy that spread after the weakening 
of the Mughal power at the centre, the Zamindars 
and farmers superseded the authority of the 
Faujdars in the districts, By recovering Calcutta 
by force, the Company acquired the right to 
fortify the place and mint money in 1756. In 
the treaty executed by Clive with Siraj-ud-Daula, 
the Company agreed to live on good terms with 
the Nawab so long as the latter observed the treaty. 
Although Mughal sovereignty continued to be re- 
cogniscd thereafter, a large dent was made in it. 
The succeeding events culminating in the Battle 
of Plassey further altered the position. The 
British, abetted by Mir Jaffar, succeeded in their 
intrigue in overthrowing the ruling Nawab and 
placing him in the saddle. Mir Jaffar “obligingly 
agreed to play the disgraceful role of ‘Colonel 
Clive's jackal'" In the treaty with the quisling, 
"although the sovereignty. over the country, in 
whatsoever hands it lay, was not formally im- 
paired" the Company. established itself as an 
imperium in imperio and acquired the right to 
dispense justice, The Battle of Buxer (1764), 
completed what Plassey had begun and, as Ram- 
say Muir remarked, “it finally rivetted the shack- 
les of the Company's rule upon Bengal.” 


Clive, who had returned to Britain in 1760, 
Was again sent to India in 1765. Among many 
Problems confronting him was the settlement of 
the Company's rélations with Oudh, Emperor Shah 
Alam, and the Nawab of Bengal. The Governor, 
Mir Jaffar, a British quisling, had died. In the 
settlement with each one of them, Clive’s one aim 
as to secure the political ascendancy of the Com- 
pany. He did not annex Oudh, but created it 


11. Dodwell, H. H., The Cambridge History of 
India, Vol. V, pp. 591-92. 
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a friendly state to serve as a buffer between Bengal 
and the Marathas. A treaty of offensive and de- 
fensive alliance was concluded in August, 1765 
between the Company and Nawab Shuja-ud-daula. 
From the fugitive Shah Alam, who was himself a 
supplicant at the door of the Company for recover- 
ing the throne of his forefathers, Clive fished out 
the, Diwanit o£ Bengal, Bihar and Orissa in lieu 
of the diswicts of Kara and Allahabad, which the 
Nawab had ceded to the Company in accordance 
with the terms of the 1765 treaty, and the annual 
pension of Rupees 26 lakhs. At the same time, 
he obtained the Nizamat™ from Nawab Najib-ud- 
daula for a fixed sum of Rupees 53 lakhs. The 
formal sovereignty still lay where it had lain, but 
alongside of the Emperor and the Nawab the 
Gompany emerged as the real ruler which possess- 
ed the sole military force in Bengal. The responsi- 
bility for, the maintenance of law and order was 
chat of the Nawab, but he depended both for 
funds and forces upon the East India Company. 
The Company, however, had neither the means 
nor the experience to shoulder the responsibili- 
ties of administration, It, therefore, permitted 
the Nawab’s government to continue to be res- 
ponsible for the administration and paid a fixed 
sum out of the revenues to meet the expenses of 
the Nizamat, “The Diwani was in fact a fiction of 
which Clive conjured up to legalise and regularise 
the position of the Company as the de facto power 
in the country without, however, assuming res- 
pousibilities of the government.” Neither the 
British Crown nor the East India Company 
was prepared, though for different reasons, to 
lay claim to territorial sovereignty in India. This 
legal fiction was exploited by the Company's 
administration in India as well against the other 
contending Indian and foreign authorities in 
India, It, thus, placed the Company in a strong 
tactical position both in relation to foreign 
powers and the Government at Home. 


The Dual System 

The dual or double system in Bengal, "a sys- 
tem in which those that had the power, i.e., the 
Company, cared for nothing except its purse, 
and those that were responsible for administra- 


12. Finance and civil and revenue jurisdiction. 

13. Executive authority together with the admin. 
istration of criminal justice. 

14. Punaiah, K.V., The Constitutional History of 
India, p. 16. 
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tion had no power" proved abortive and “made 
confusion more confounded and corruption more 
corrupt.” There was ruthless oppression of the 
people and both the Nawab's servants and the 
Company's officers competed with each other to 
fill their coffers. Richard Becher, an officer in 
the Company, wrote in a letter to the Select 
Committee of Parliament, set up in 1772, to en- 
quire into the affairs of the East India Company: 
“Jt must give pain to an Englishman to have 
Reason to think that since the accession of the 
Company to the Diwani the condition of the 
people of this country has been worse than it 
was before, and yet I am afraid the Fact is un- 
doubted;.... this fine country, which flourished 
under the most despotic and arbitrary govern- 
ment, is verging towards its Ruin... .”™ In 1770, 
Lord Chatham had observed in Parliament, “For 
some years past there has been an influx of wealth 
in this country (Britain), which has been attend- 
ed with many fatal consequences, because it has 
not been regular natural produce of labour and 
industry... .” Harry Verelst, who together with 
John Carter, held the reins of office after Clive 
till Warren Hastings came in 1772, had earlier 
in à Memorandum to the Directors of the Com- 
pany, drawn their attention to the evils rampant 
in India as a result of the dual system of govern- 
ment. "Such a divided and complicated autho- 
rity,” he wrote, “gave rise to oppressions and 
intrigues unknown in any other period" No 
moral scruples deterred the greedy officials of the 
Company from amassing wealth. The Nawab 
had been shorn of all authority and the Com- 
pany's headquarters were far away. The British 
Government were hardly aware of what the Com- 
pany’s agents were doing in India. 


Natural calamities added further to this chaos, 
In 1770, rains failed and Bengal experienced an 
unprecedented famine followed by pestilence 
and small pox. Human beings died like insects. 
The revenues of the Company met their own 
fate. There was practically no trade and the 
starving millions had nothing to pay the land 
revenue, The Company's coffers were depleted 
and financial bankruptcy stared it ia the face. 
'The Directors of the Company were alarmed 
and they passed a resolution in 1771, "to stand 
forth themselves in the character of Diwan, and 


15. See Firminger, Introduction to the Fifth Re- 
port, Chap. IX. 
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by the agency of the Company's servants to take 
upon themselves the entire care and management 
of the revenues.” Warren Hastings was appoint- 
ed Governor and President of Fort Williams to 
give effect to this resolution. 


Encouraged by this decision of the Directors, 
Warren Hastings sought to tear the mask of 
Mughal sovereignty and present the Company as 
a military power holding the country by right 
of conquest. He repudiated the agreements with 
the Mughal Emperor and the Nawab. The tri- 
bute, which was considered to be a concrete 
symbol of subordination, was withheld; districts 
of Kara and Allahabad which were assigned to 
the Mughal Emperor were ceded to the Nawab 
of Oudh for fifty lakhs of rupees. Besides this, 
Warren Hastings strove to reduce even the osten- 
sible part played by the Nawab in internal ad- 
ministration. He deprived him of his authority 
and the Company assumed both the functions of 
Diwani and Nizamat. He also dismissed ‘he 
Naib-Diwans. The guiding principle that inspir- 
ed him in his efforts was to make Calcutta the 
visible capital and for that purpose he transfer- 
red the Board of Revenue and the ‘Treasury 
from Murshidabad to Calcutta. 


In this affair, Warren Hastings outran the in- 
tentions of his masters in London. No one in 
Britain was yet prepared to accept the idea of 
“filling with British sovereignty the void created 
by the dissolution of the Mughal power. 
Earlier, the plea of Clive that the British Crown 
should take over the territories of the Company 
was rejected by Pitt, although many a statesman 
in Britain viewed the anomaly of vast acquisi- 
tions of a private trading Corporation wielding 
independent political power in India with deep 
concern and desired that it should be ended 
forthwith. 

Meanwhile, criticism against the Company's 
rule mounted high on the score that the opu- 
lence and arrogance of the servants of the Com- 
pany returning home had corrupted the British 
way of life and demoralised its politics. The ill- 
gotten money in India was ill-spent in Britain by 
the retired officials of the Company. By cor- 
rupting the electorates of the Rotten Borough, 
they entered Parliament and that august body 
after the elections of 1768, had become “a ga- 


"e 


16. The Cambridge History of India, op. cità. 
Vol V, p. 599. 
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thering together of the | Nabobs.”** Clive had 
"debauched the Company, Chatham was concern- 
ed lest he should debauch the nation." The dan- 
ger was not unreal, for Parliament had four 
Clives and many others who had played a pro- 
minent part in the Company's affairs. 

The spirit of greed let loose by Clive excited 
the cupidity of all sections of British society. They 
all regarded India as an El Dorado or a hen which 
lay golden eggs. The Proprietors of the Company 
clamoured for higher dividends and the rate was 
raised from 6 to 10 per cent in 1767 and to 12} 
per cent in 1772. Such an unprecedented increase 
in the dividend and that, too, without any regard 
to the profits and other financial conditions of the 

Company created a scramble in the Stock Ex- 
change. Londoners gambled in the East India Stock 
not only for high dividends, but also for the influ- 
ence which its possession gave them “in the disposal 
of the Company's patronage." The infection ex- 
tended to the British Ministers and Parliament 
and they too claimed a share in the loot. The 
idea that India's wealth could be siphoned to 
pay off the British national debt influenced the 
mind of the whole British nation. 


The surprising feature of the situation was 
that although the servants of the Company amas- 
sed wealth, the Company itself was faced with a 
serious financial crisis. The wreckless policy of 
the Company's servants and its expanding politi- 
cal commitments in India soon made the Com- 
pany bankrupt. It owed a debt of £6 millious, 
besides its liabilities to pay annually £400,000 to 
the Government of Britain, and £1 million per 
annum to be given as subsidies to the Mughal 
Emperor, the Nawab of Bengal, and other Indian 
Chiefs. Moreover, the Company maintained an 
army of 30,000 soldiers and on top of this, the 
Proprietors had raised the rate of dividend. The 
result was that the Company was not only forced 
to postpone the payment of £400,000, but actually 
to beg for a further loan of a million pounds 
from the Government. This naturally raised an 
alarm in Parliament and the British Government 
was forced to take drastic action in respect of 
the Company's affairs in India. 


PARLIAMENTARY INTERVENTION 
The East India Company Act, 1773 
The Company’s peril of bankruptcy was, no 


17. Davies, A. Mervyn, Clive of Plassey, p. 462. 
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doubt, the immediate cause of Parliament's first 
intervention, but “a more powerful motive was 
the growing feeling in England, to which the opu- 
lence and arrogance of officials returning from 
India contributed, that the nation must assert its 
responsibility for seeing that the new and vast ex- 
periment of ruling a distant and alien race was 
properly conducted.“ Lord North's Government 
appointed two Parliamentary Committees in 
November 1772, the Select Committee, consisting 
of thirty-one members, and the Secret 
Committee, consisting of thirteen members, to 
enquire into the affairs of the. East India 
Company. The Select Committee submitted 
twelve and the Secret Committee six Reports, 
all highly condemnatory, and described the 
woeful state of affairs of the Company indict- 
ing Clive for his unpardonable sins in India.” 
Horace Walpole thus recorded the popular im- 
pression: “Such a scene of tyranny and plunder 
has been opened up as makes one shudder... .We 
are Spaniards in our lust for gold, and Dutch in. 
our delicacy of obtaining it.“ 

The Secret Committee submitted its Report on 
May 13, 1773, and the British Government there- 
upon decided to "regulate the Government of 
the East Indies". On May 18, Lord North intro- 
duced in Parliament, the East India Company 
Bill, which he described as "necessary to the well- 
being nay, to the existence of the Company." 
The Company petitioned" against the Bill, 
characterising it as an attack on the rights and 
liberties of the British people. Burke's attack, 
consistent with the spirit of mercantilism, was 
more vehement. He maintained that the inter- 
vention of Parliament in the affairs of the East 


18. Report om Indian Constitutional 
(1918), p. 17. 

19. Paget-Toynbee, Letters of Horace Walpole, 
VIII, p. 149. 

20. It was diseovered that between 1757 and 
1760, the leading servants of the Company in 
Bengal alone had received in presents 
22,169,665, in addition to Clive 's jagir and 
that 23,770,833 had been paid in compensation 
for losses. Refer to Mill and Wilson, The 
History of British India, Vol. III, pp. 257-60. 
Clive returned to England at the age of thirty- 
four, with a fortune of more than £40,000 a 
year, and a sum of £50,000 for his relatives. 
Lecky, W. E. H., A History of England i: 
Eighteenth Century, Vol. IV, p. 263; Malcolm, 
Sir John, Life of Robert Lord Clive. 

21. Dated May 28, 1773. 
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India Company was “impolitic, unwise and en- 
tirely repugnant to the letter as well as to the 
spirit of the laws, the liberties and the Constitu- 
tion of England," and denounced the measure as 
"an infringement of national right, national faith 
and national justice.“ 

The Bill passed in both Houses of Parliament 
with a very negligible Opposition vote, 131 to 21 
in the House of Commons, and 74 to 17 in the 
House of Lords; representing a widely felt cen- 
sure of the Company for its mismanaged affairs 
in India. Since the Parliamentary measure was 
to regulate the affairs of the Company, the enact- 
ment came to be generally known as the Regulat- 
ing Act. Parliament passed another measure in 
the same year with the object of solving the 
financial difficulties of the East India Company. 
Its most important provision was that it became 
mandatory for the Company to submit its accounts 
every half-year to the British Treasury. 


Importance of the Act 

The first of a long series of Parliamentary 
Statutes, the East India Company or “Regulat- 
ing” Act, 1773, altered the form of government 
in the Company's territories in India, thereby 
firmly establishing the right of British Parlia- 
ment to regulate the affairs of the Company and 
shape its political destiny. Instead of the King, 
Parliament became the trustee of British admin- 
istration in India notwithstanding the continu- 
ous recognition of Mughal sovereignty. The 
answer to the Indian problem given by Parlia- 
ment, however, amounted to a compromise. It left 
the Diwani, or the land revenue administration, 
delegated by the Mughal Emperor, with the 
Company and safeguarded its proprietary rights. 

The Act took for granted the existence of Bri- 
tish sovereignty over the Indian settlements and 
the territories won by war, but not apparently be- 
yond.” The question as to where and at which 
point Indian inhabitants of places subject to 
British sovereignty become British subjects was 
left ambiguous and undecided. In 1773, it was 
declared at Calcutta that “Sepoy officers were. . 


— — re 
22. Also refer to the Protest of Thirteen Peers, 
June 19, 1773, against Lord North’s East India 
Company Bill, 1773. This protest entered 
upon the Journal of the House of Lords. 
23. Tara Chand, History of the Freedom Move- 
ment in India, Vol. I, p. 281. 
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not subjects of Britain, but aliens and natives of 
Hindustan."* In respect of Mughal sovereignty, 
the policies of the French and the British were 
radically different. The French based their claims 
in Southern India on the authority of the Subedar 
of Deccan and sought in various ways to secure 
the influence of the Imperial name. They nurs- 
ed the concept of reviving the Mughal Empire 
to establish their own supremacy and so did the 
Sindias. But the British Company, “though 
prepared to perpetuate the phantom of Mughal 
sovereignty, was opposed to the idea of restoring 
the Empire at Delhi.“ 

The Regulating Act recognised the authority 
of the Company to carry on hostilities and to 
make treaties with the native powers in India. 
This provision changed the position of the Com- 
pany from a trading corporation to a political 
body. As Alfred Lyall pointed out, "the system 
of administration set up by the Act of 1773, em- 
bodied the first attempt at giving some definite 
and recognizable form to the vague and arbitrary 
rulership that had devolved upon the Company. 
From that date forward this outline of Anglo- 
Indian government was gradually filled in."" By 
vesting political power in the Company, the 
dualism which divided government authority 
between the Company and the Nawab was end- 
ed. But the dualism within the Company's sys- 
tem continued. Parliament's sovereignty was as- 
serted, but it was not accompanied by the setting 
up of any organ for its exercise. Duality was ex- 
tended to the Governor-General in Council at 
Fort William as well as to the legal system. The 
relations between the Central authority in India 
and the Presidency Governments were ill-defined. 
The obvious result was that this system, like the 
Diwani of Bengal, suffered from grave defects and 


the supervision of the Crown remained ineffec- 
tive. 


MAIN PROVISIONS OF THE ACT 
Changes at *Home' 
Hitherto the governance of the affairs of the 


24. Forrest, G.W., Selection From the State 
Papers of the Foreign Department, Vol. I, 
p. 89. 

25. Dodwell, H.H., The Cambridge History of 
India, Vol V, 5. 594. 

26. Lyall, A., British Dominion in India, p. 182. 


27. Tara Chand, History of Freedom Movement 
in India, Vol. I, p. 282. 


Traders Become Rulers 


East India Company was vested in a Court of 
Directors, a body of twenty-four members elect- 
ed annually by the Court of Proprietors. The 
Court of Directors appointed from amongst 
themselves a Chairman and a Deputy-Chairman 
and the former was the chief executive officer of 
the Company, Voting power in the Court of Pro- 
prietors was exercised by holders of stock worth 
£500 for at least six months. As the Directors 
were elected for a period of one year only, they 
could not pursue a stable and consistent policy. 
Moreover, immediately after their election the 
Directors would begin wooing the Proprietors to 
ensure their ré-election and the concomitant re- 
sult was inefficiency, corruption, nepotism and de- 
terioration in the moral tone. The Regulating 
Act sought to remove all these defects by ter- 
minating annual elections of the Directors and 
fixing their term of office at four years; one- 
fourth of the Directors retiring every year. The 
right of voting was given only to those Proprie- 
tors who had been holding stock worth £1,000 for 
at least twelve months preceding the date of elec- 
tion. 


The Act further provided that the Directors 
would submit copies of letters and advices re- 
ceived from the Governor-General-in-Council, 
within fourteen, days of their receipt, to His 
Majesty's Government. Copies of letters and 
advices relating to the management to the Com- 
pany's revenues were required to be submitted to 
the Treasury and those relating to civil and mili- 
tary affairs to one of the Secretaries of State. 
The Governor-General of Bengal in Council and 
the Governors of Bombay and Madras were en- 
joined to give due obedience to the orders of 
the Directors and also to keep them constantly 
informed of all matters affecting the interests of 
the Company. 


Central Government in India 


Before the enactment of the Act of 1773, the 
Presidencies of Bengal, Bombay and Madras 
functined separately and independently of each 
other. 'They had direct communications and 
relationships with the Court of Directors. The 
Regulating Act changed the designation of the 
Governor of Bengal to that of the Governor- 
General. The Governor-General was to be as- 
sisted by four Councillors, in the first instance, 


named in the Act“ The Councillors were ap- 
pointed for five years and they could be removed 
{rom office earlier by the King upon representa- 
tion made by the Court of Directors.” A casual 
vacancy in the office of the Governor-General was 
to be filled by the Senior Member of the Coun- 
cl.. Any vacancy amongst the Members of the 
Council was to be filled by the Directors with 
the assent of the Crown. 

The Civil and military Government of the 
Presidency of Fort William in Bengal, and also 
the ordering and management "of the govern- 
ment of all territorial acquisitions and revenues 
in the kingdoms of Bengal, Bihar and Orissa... . 
to all intents and purposes whatsoever" were 
vested in the Governor-General-in-Council. The 
Governor-General-in-Council was also given “the 
power of superintending and controlling the gov- 
ernment and management of the Presidencies of 
Madras, Bombay and Bencoolen? respectively“, 
as far as the making of war and peace was con- 
cerned except in cases of emergency or direct 
orders from the Court of Directors. The Gover- 
nors-in-Council were required to give due obe- 
dience to the orders of the Governor. General in- 
Council. They were also required to submit to 
the Governor-General-in-Council any advice or 
intelligence, or transactions and “matters what- 
soever that shall come to their knowledge, relat- 
ing to the government, revenues or interests of the 
Company." The Act also enjoined upon the 
Presidency Governments to forward all rules and 
regulations framed by them and to keep the Gov- 
ernor-General-in-Council informed of all those 
rules and regulations which they intended to 
frame. The Presidency Governments offending 
against these provisions could be suspended by 
orders of the Governor-General-in-Council. 

The Act of 1773 aimed at the unification of 
the Company's Government in India and the au- 
thority of the Government of India was vested 
in the Governor-General-in-Gouncil jointly. The 
Governor-General presided at the meetings of 
the Council convened for the transaction of the 


28, They were: General Clavering, Colonel George 
Monson, Richard Barwell, and Phillip Francis. 

29. CL X, East India Company Aet, 1773. 

20. Beneoolen or Fort Marlborough was in 
Sumatra and was given over to the Dutch in 
1824 by the London Treaty. 

31. CL IX, The East India Company Aet, 1773. 
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would entangle themselves in the labyrinth of an 
ill-conceived and misdirected policy either by 
obtaining the special orders of the Court of 
Directors or in the exercise of their discretionary 
powers in case of imminent necessity, and the 
Government at Fort William had to hold the 
baby. 

Even the changes that the Act brought about 
in the constitution of the Court of Directors 
failed to achieve the desired result. It also fail- 
ed to improve the quality of the Court of Pro- 
prietors or to prevent power being readily pur- 
chased by the servants of the Company returning 
with the spoils of the East, in so far as holders 
of £3,000 stock were given two votes, of £6,000 
three, and £19,000 four votes. 


Lastly, the company derived its civil powers 
from the grant of the Mughal Emperor and its 
general authority from the British Crown. Its 
loyalty to the Emperor demanded that it should 
respect Indian laws, religions and customs. On 
the other hand, as the agent of the British Gov- 
ernment, it was bound to uphold British methods 
and principles, Thus, there was inevitably a con- 
flict between the advocates of Indianisation on 
the one side and of Anglicisation on the other.’ 


uA f 
X BENGAL JUDICATURE ACT, 1781 


The Regulating Act had remained operative 
for seven years, when it was more or less unani- 
mously agreed that it had completely broken 
down. In the year 1781, a Parliamenttry Inquiry 
was held into the administration of justice in 
Bengal and an amending Act of that year settled 
some of the questions arising out of the Act of 
1773. The Bengal Judicature Act, 1781, defined 
the relations of the Supreme Court and the Com- 
pany's Courts. It also laid down the law that 
the Supreme Court was to administer. It was 
provided:— 

(1) That the servants of the Company were 
exempt from the jurisdiction of the Supreme 
Court for actions done in their official capacity, 
and the Governor-General and Council for any- 
thing counselled, ordered or done by them in 
their public capacity. 

(2) That the jurisdiction of the Supreme Court 
extended only to the inhabitants of Calcutta and 


38. Tara Chand, History of Freedom Movement 
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it administered the personal law of the defend- 
ant. The servants of the Company or its Bri- 
tish officers in India were subject to the jurisdic- 
tion of the Supreme Court only in actions of 
wrong or trespass or civil cases by agreement of 
parties involved in the cases. But they were not 
subject to the jurisdiction of the Supreme Court 
in the matter of inheritance, succession to land 
or goods, or in any matter of business or con- 
tract. 


(3) That the Supreme Court was to take into 
consideration and to respect the religious usages 
and practices of Indians, their social customs and 
traditions, even if they were illegal and criminal 
according to the law of England. All such re- 
gard was to be paid while enforcing the decrees 
of the Supreme Court. 


(4) That the appellate jurisdiction of the Gov- 
ernor-General and Council in county cases was 
recognised and confirmed. The Governor-Gene- 
ral-in-Counsil was to act as a revenue court as 
well and was made competent to determine ac- 
tion for offences committed in the collection of 
revenue, provided the punishment did not ex- 
tend to death, maiming or perpetual punishment. 


(5) That the Governor-General-in-Council was 
empowered to frame regulations for Provincial 
Courts and Councils. Copies of these regulations 
were to be sent to the Court of Directors and 
to the Secretary of State, Such regulations could 
be disallowed or amended by the King-in-Council, 
but they remained in force unless disallowed 
within two years. This provision, according to 
Ibert, "was of great importance in the history 
of Indian legislation." Regulations thus made 
did not require registration or approval by the 
Supreme Court. 


Despite these palliatives, the Regulating Act did 
not work well, and failed to serve its purpose. 
It had neither given the Crown a definite control 
over the Company nor the Governor-General a 
definite control over the affairs of the Company 
in India, nor the Governor-General a definite 
control over his Council. It also failed to demar- 
cate clearly the sphere of authority and respon- 
sibility of the various organs of government. The 
result was deterioration in administration and the 
consequent misery and suffering of the people. 


3.9 Ibert, C.P., The Government of India, p. 58. 


CHAPTER II 


Gradual Tightening of Parliamentary Control 


Parliament becomes critical of the Company 
“The Regulating Act“, says Sri Ram Sharma, 
“represented the first heave of the British giant; 
fortunately his mext interval of slumber did not 
last long.“ For seven years, after the Regulating 
Act became operative, popular opinion in Britain 
was essentially focussed on the revolution of the 
Colonies in America and the war with France. 
When both ended, the Company's affairs in India 
attracted the attention of British politicians. 
Warren Hastings’ regime in India had given rise 
to anxiety and mistrust and the War of Ameri- 
can Independence and the Hispano-French pre- 
parations for invasion deepened that anxiety. 


The administrative machinery set up in India 
by the Regulating Act had collapsed. The wars 
with Mysore and the campaigns against the 
Marathas had crippled the Company financially. 
The expenses on shipping had mounted on ac- 
count of the World War in which Britain was 
engaged, seriously affecting the Company's trade. 
In Britain, opposition to the Company had be- 
come more loud and accusations were hurled 
against Warren Hastings for spending Indian re- 
venues recklessly and providing jobs in the Com- 
pany's services to its shareholders. ‘Thinkers like 
Adam Smith denounced the Empire-building ac- 
tivities of the Company. It was asserted that if 
the trading spirit of the East India Company had 
rendered them a bad sovereign, the spirit of so- 
yereignty seemed to have rendered them equal- 
ly bad traders) The efforts of George III to es- 
tablish royal prerogative and reassert royal au- 
thority further roused resentment among British 
politicians. The British Government at Home 
was also facing financial difficulties and the Min- 
isters of His Majesty's Government cast covetous 
— PEE E Lr 

1. Sri Ram Sharma, A Constitutional History 

of India, p. 31. 
2. The Wealth of Nations, p. 771. 


glances towards India where the Company had 
acquired territories yielding a revenue of four 
million pounds a year. It was widely felt that 
Indian patronage and funds would solve the 
many financial problems of Britain. Commenting 
on the means of reducing the Public Debt of 
Britain, Adam Smith suggested, “The territorial 
acquisitions of the East India Company, the un- 
doubted right of the Crown, that is, of the State 
and the people of Great Britain, might be ren- 
dered another source of revenue, more abundant, 
perhaps, than all those already mentioned. Those 
countries are represented as more fertile, more 
extensive; and, in proportion to their extent, 
much richer and more populous than Great Bri- 
tain." 


Parliament could no longer afford to remain 
unconcerned. Select and Secret Committees of 
inquiry into the affairs of the Company were set 
up. and they produced numerous reports all 
highly condemnatory of its administration in India. 
In 1782, the House of Commons by a resolution 
demanded the recall of Warren Hastings and 
Hornby, the Governor of Bombay, for "having 
in sundry instances, acted in a manner repugnant 
to the honour and policy of this nation, and 
thereby brought great calamities on India, and 
enormous expenses on the East India Company." 
But the Court of Proprietors stood in the way.“ 
So when the Company, faced with a financial 
crisis, approached the British Government for 
assistance, flood-gates of criticism were thrown 
open. The country as a whole was inclined to 
agree with Burke that “the relief and reformation 
of the Company must go together. The Company 
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4. The Court of Directors, however, could not 
find it easy to flout the Government and decid- 
ed that they should approach the Crown to 
re-call Warren Hastings. 
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had flown in the face of Parliament.“ It is im- 
portant to note that in 1772 Burke had spoken 
in Parliament against Burgoyne's motion to ap- 
point a Select Committee to enquire into the 
affairs of the East India Company. 


Three successive proposals came forth, those of 
Dundas, Fox and Pitt. Sir Henry Dundas intro- 
duced his Bill in the House of Commons in 
April, 1783. The main provisions of his Bill were: 
that the Crown should be empowered to recall the 
principal officers of the Company; that the Gov- 
€rnor.General should be given power to overrule 
his Council and act on his own responsibility; 
that the control of Bengal over the other Presi- 
dencies should be increased; that the Governor- 
General] should be empowered, if necessary, to 
hold the office of Commander-in-Chief; that the 
zamindars of Bengal who had suffered heavily 
cn account of quinquennial settlement of War- 
ren Hastings, should be restored. Dundas’ Bill 
on the whole, aimed at centralisation by streng- 
thening "the power of the Crown over the Gov- 
ernor-General and the control of the Governor- 
General both over his own Council and the sub- 
ordinate governments." But Dundas was in the 
Opposition and an  Oposition Member's Bill 
had no chance to ascend the Statute Book. ‘The 
Bill was allowed to be dropped immediately after 
its introduction. 


Fox's India Bill 


Dundas’ Bill, though dropped, served the pur- 
pose of goading the Ministry into action. On 
November 18, 1783, the Fox—North Coalition 
Government introduced two measures in Parlia- 
ment. The first dealing with the details of ad- 
ministration was intended to prevent recurrence 
in future of most of the misdeeds committed by 
Warren Hastings. The second measure was a 
"vigorous effort" to reform the whole constitu- 
tion of the East India Company. At the time of 
introducing the Bill in the House of Commons, 
Fox vehemently condemned the existing system of 
the Company's Government and described it as 
an open "anarchy and confusion." He maintain- 
ed that the Bill he was introducing “was the only 
possible means of averting and preventing the 
final and complete destruction of the Company's 
interests." 


5. Parliamentary Debates, XXIII, p. 647. 
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Fox's Bill made a clear and definite distinction 
between the Company's political and commercial 
interests and proceeded on the basis that the 
Company was to have nothing to do with the 
former. The Courts of Proprietors and Directors 
were proposed to be abolished and the govern- 
ance of the Company was to be vested in and ex- 
ercised by a Board of Commissioners appointed 
by the King for a period of four years and re- 
movable only on an address from either House 
of Parliament. Control over the revenues and 
territories of the Company in India was to be 
vested in the Commissioners, but Parliament had 
the power of inspecting the Minutes of proceed- 
ings of the Board of Commissioners. The com- 
mercial business of the Company was to be car- 
ried on by nine Assistant Directors appointed for 
a period of five years by the largest shareholders 
of the Company. Casual vacancies were to be 
filled by the Directors themselves. 

Fox's Bill met with stout opposition both in- 
side and outside Parliament. Its severest critics 
were Pitt, Grenville, Wilberforce and scores of 
others, Keith is of the opinion that "criticisms 
against the Bill were largely insincere and ineffec- 
tive" The Bill passed through the Commons 
by a majority of two to one, but the Lord 
rejected it by a majority of nineteen votes as a 
result of the personal efforts of George III, who 
openly declared that any peer who voted for 
the Bill was his enemy. The King was not only 
responsible for the failure of Fox's Bill, but he 
also dismissed the Fox-North Coalition Govern- 
ment on December 18, 1783. It was the first and 
the last time that a Ministry was wrecked on an 
Indian issue. 

Pitt formed the new Government in January, 
1784 and immediately after assumption of office 
he introduced in Parliament his own India Bill. 
But Fox still commanded a large majority in the 
House of Commons and, consequently, caused 
the defeat of Pitt's India Bill. The King dissolv- 
ed Parliament followed by General Election in 
which the Whigs were routed. Pitt came into 
power with a comfortable majority in the House 
of Commons. 


Pitt's India Act, 1784 


On assumption of office, Pitt reintroduced his 
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Bill in Parliament with certain modifications. It 
became an Act of Parliament in August, 1784, 
to be known as Pitt's India Act. While introduc- 
ing the Bill in the House of Commons, Pitt des- 
cribed the importance of his measure. After 
comparing it with Fox's Bill, he asserted that the 
former ensured the permanency of a system. 
Pitt's claim proved true, for his Bill laid down 
the principles on which Indian affairs for the 
next three-quarters of a century were conducted. 


Constitutional importance of the Act 


The Act of 1784, left the question of sovereignty 
untouched, although it claimed to legislate for 
the full exercise of all sovereign powers “in 
territory that in 1773 was clearly not yet a part 
of the dominions of the Crown." The Governor- 
General, Lord Cornwallis, who was responsible 
for the implementation of the Act, considered 
the customary diplomatic language used for the 
Mughal Emperor as a “pompous, unmeaning 
jargon” but on political grounds the old titles 
and dignity were allowed to linger on till the 
middle of the next century.“ The issue was 
evaded even in the Treaty of Versailles of 1783. 
In 1786-87, when trouble with the French in 
Bengal produced renewed discussions in Europe, 
culminating in the convention of 1787, “the most 
inconsistent language was used, showing that the 
English still had not been able to make up their 
minds as to their position in India."^ This is 
supported by an unpublished letter written by 
Lord Cornwallis to the Secret Committee, dated 
November 16, 1786. The Governor-General 


7. The Preamble to the East India Company Aet, 
1784, read, ‘‘For the better government and 
security of the territorial possessions of this 
Kingdom in the East Indies, be it enaet- 
ed.... The explanatory Note to the Aet 
read, ‘‘An Aet for the better regulation and 
management of the affairs of the East India 
Company, and of the British possessions in 
India. 
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sovereignty. 
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wrote, "From this complicated system founded on 
grants conferred and powers assumed, of sove- 
reignty exercised though not avowed, many diffi- 
culties arise in all negotiations with foreign na- 
tions. 44 

Pit's India Act differentiated between the po- 
litical and commercial activities of the East India 
Company. The Regulating Act, 1773, had given 
recognition to the political functions of the Com- 
pany and vested its territorial possessions in the 
British Crown, thereby statutorily recognising 
the rule that “acquisition of sovereignty by the 
subjects of the Crown is on behalf of the Crown 
and not in their own right.” For all its political 
transactions the Act placed the East India Com- 
pany in direct and permanent subordination to 
the British Government. Like Fox, Pitt, too, was 
keenly anxious to deprive the Company of all 
its political powers, but he created an Indian 
Ministry within the framework of the British 
Government without appearing to do so. The 
Act also brought the Governor-General into close 
relationship with the British Government. Hol- 
land Rose, Pitt's biographer, wrote, “While wield- 
ing despotic authority in India, the new Viceroy 
was put an adjunct of the British constitutional 
machine....While investing the real rulers of 
India with powers far greater than those wield- 
ed by Warren Hastings, he subordinated them to 
the will of the King and Parliament... .'^* 


MAIN PROVISIONS OF THE EAST INDIA 
COMPANY ACT, 1784 


Changes at ‘Home’ 


For the exercise of the sovereignty of British 
Parliament, the East India Company Act, 1784, 
created a Board of Commissioners for the Affairs 
of India,“ generally known as the Board of Con- 
trol. The Board of Control consisted of the 
Chancellor of the Exchequer, a Secretary of State, 
and four Privy Councillors, nominated by the 
King, and they held office at the Royal pleasure. 
For the valid transaction of its business a quorum 
of three Commissioners was n The Act 


further specified that the Secretary of State, "shall 
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preside at, and be President of the said Board.” 
The Board was invested with the power to superin- 
tend, direct and control all acts, operations and 
concerns which in any way related to the civil 
or military government or revenues of the British 
territorial possessions in India, In case of equa- 
lity of votes, the President of the Board was autho- 
rised to exercise a casting vote.“ 

The Act of 1784 did not altogether sweep away 
the Court of Proprietors and the Court of Direc- 
tors. The Court of Directors still remained there 
to manage the commercial affairs of the Com- 
pany. The Directors retained the rights of pat- 
rontge and dealt with the details, of management. 
But in all political affairs the Court of Directors 
was made a subordinate agency. The Board of 
Control was given full access to the Company's 
records; its despatches to India could only be 
sent with the consent of the Board of Control and 
could be altered if the Board so desired. Des- 
patches received from India were required to be 
submitted to the Board of Control.“ The Board 
was authorised to direct the Court of Directors 
ło tran mit their orders and instructions to the 
Goyeruments in India even il the Court of Direc- 
tors did not concur with the said orders tnd 
instructions of the Board of Control. 

For the speedier transaction of business the 
Act provided that the Board of Control could ask 
the Court of Directors to prépare an order or 
despatch on any subject. If the Court of Direc. 
tors failed to comply with such a requisition with- 
in fourteen days, the Board'* of Control would 
prepare such a despatch itself and send it to the 
Court of Directors for transmission to any Goy- 
‘ernment of India” The Directors were to form 
from among themselves a Secret Committee of 
three 10 deal with the orders of the Board of 
Control requiring secrecy, such as, war or peace, 
9r negotiations with any of the Indian Princes 
or States in India? The Secret Committee was 
required to convey all such orders or directions 
to any Government in India without informing 
the rest of the Directors who were not its mem. 
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bers.“ The Court of Proprietors was forbidden 
to alter any decision of the Court of Directors 
approved by the Board of Control. 


The Commissioners constituting the Board of 
Control were not to be paid any salaries as such. 
But Parliament could pay salaries, charges and 
expenses connected with the functions of the 
Board of Control out of the revenues of India, 
provided that the total charges in this connec- 
tion did not exceed £16,000 per annum. If the 
Board of Control issued orders or instructions 
which encroached upon the commercial activities 
of the Company, the Directors could appeal to 
the King-in-Council and the decision of the 
King-in-Council was final and conclusive.“ While 
retaining the power of patronage." the Court of 
Directors could also recall the Councillors and 
heads of Government. The Crown was also given 
the power of removing or recalling the Governor- 
General, Governors and other servants of the 
Company.” 


Changes in India 

Though Pitt's India Act secured the overall 
control of British Parliament over Indian affairs, 
yet its author had recognised that the government 
of such a far-flung country could not be ade- 
quately and efficiently conducted’ from London. 
The Act delegated to the Governor-General in 
Council at Fort William all the functions of the 
State under the superintendence, direction and 
control of the Board of Control and its President. 
To ensure smooth working of the' Government 
machinery in India, the 1784 Act removed the 
defects of the 1773 Act. It revised the constitu- 
tion of the Council at Fort Willam and intro- 
duced changes with a view to centralising autho- 
rity and ensuring uniformity of policy throughout 
the British. possessions in India. 

The position of the Governor-General with re- 
gard to his Council became stronger by the re- 
duction of its members to three, including the 
Commander-in-Chief™ |. The Commander-in- 
Chief was designated second in. precedence, but 
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he was not to succeed to the office of the Gover- 
nor-General in case of a vacancy pending new 
appointment. The prestige and authority of 
the Governor-General was further enhanced by 
the power conferred upon him to override his 
Council in special cases. Pitt's India Act had 
given to the Governor-General only a casting 
vote, but the Act of 1786 gave him the power to 
override his Council. This provision was made 
to satisfy Lord Cornwallis, who had made it a 
condition of his acceptance of the office of Gov- 
ernor-General, Lord Cornwallis’ position was 
further strengthened by the office of the Com- 
mander-in-Chief conferred upon him. 


Pitt's India Act also modified the constitution 
of the Bombay and Madras Councils. Each of 
these was to consist of three Councillors ap- 
pointed from the Company's covenanted ser- 
vices? One of these Councillors was to be a 
local Commander-in-Chief. But if the Comman- 
der-in-Chief of the Company was present in the 
Presidency, he took the place of the local Com- 
mander-in-Chief in the Council, though the lat- 
ter could also attend its meetings." The Council- 
lors were appointed by the Court of Directors 
subject to recall either by them or by the Crown. 
On a vacancy in the office of the Governor-Gene- 
ral or the Governor the senior member of the 
Council concerned acted for him unless the direc- 
tors had appointed a substitute to fill the vacan- 
cy.” 

The control of the Governor-General in Coun- 
cil at Fort William over the Presidency Govern- 
ments of Bombay and Madras in respect of poli- 
tical affairs was tightened. The Governor-Gene- 
ral in Council was given the power and authority 
to superintend, direct and control in all matters 
concerning war, revenues and diplomacy as well 
as in other affairs entrusted to their control by 
the Court of Directors." The Presidency Govern- 
ments were directed to obey the orders and ins- 
tructions of the Governor-General in Council un- 
less théy had received different orders from the 
Court of Directors or from its Secret Committee, 
not within the knowledge of the Governor-Gene- 
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ral in Council.“ In all such cases the Presidency 
Governments were required to transmit to the 
Governor-General in Council the orders and 
instructions of the Court of Directors or its Sec- 
ret Committee together with an account of all 
resolutions or orders made by them in conse- 
quence thereof. The Governor-General in Coun- 
cil would then issue such further orders and ins- 
tructions as were considered necessary and ex- 
pedient by them. In case of wilful refusal to 
obey such orders and instructions issüed by the 
Governor-General in Council to the Presidency 
Governments, the Governor-General in Council 
was empowered” to suspend from the exercise of 
their respective offices or powers the Governor 
and the Councillors of the Government concern- 
ed.“ The Governments of Bombay and Madras 
wert further required to transmit to the Gover- 
nor- General in Council true and exact copies of 
all orders and resolutions of their respective Gov- 
ernments or any other information which the 
Governor-General in Council required.“ 


APPRAISAL OF PITT'S INDIA ACT 

Pitt’s India Act was an important landmark in 
the constitutional history of India, as it laid the 
foundation of a centralised administration—a pro- 
cess which reached its climax towards the close 
of the nineteenth century. It also marked the 
tightening of Parliamentary control over the af- 
fairs of the East India Company, a trend which 
remained so conspicuous till the Crown directly 
took over the Government of India in 1858. The 
machinery that it created for the ‘Home’ Gov- 
ernment, although a dual system and seriously 
defective, provided a pattern that held the field 
for over several decades; a tribute to the genius 
of British people and their spirit of compromise. 

The language used in the Act was ambiguous. 
In theory the Act gave a lot of initiative in mat- 
ters relating to the Indian possessions of the 
Company to the Court of Direcors. The Board 
of Control had no authority to correspond with 
the Governments in India directly and indepen- 
dently of the Court of Directors. All commer-, 
cial affairs of the Company and the right of pat- 
ronage were vested in the Court of Directors, All. 
the records of the Company remained in the pos- 
session of the Court of Directors and they had a 
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„huge: staff with expert, knowledge of the Com- 
‘pany's affairs and its transactions in India. But 
the Board of Control, soon after its creation, as- 
‘sexted its superiority and gradually began to en 
roach upon even the legitimate powers of the 
Court of Directors including the right to make 
Appointments. The Board of, Control acquired 
access to all papers of the Company and their 
approval was needed for all orders and despat- 
ches relating to matters other than the commer- 
cial activities of the Company. All directions re- 
garding political and administrative matters were 
transmitted. through a Secret, Committee consist- 
ing of three Directors and without the knowledge 
of the remaining Directors. If the Directors re- 
sisted these nibblings into their orbits, as they 
did very often, they were told on all such occa- 
sions that, they were not to retain the slightest 
authority in any other capacity than that of the 
blind and passive instruments of the superior 


= " 


Internally, however, the Board of Control was 
in itself a fiction, The Board really meant its 
President whose actual authority “was in effect 
coe m with his power of initiation". The 
Act provided that evéry order proposed to be 
iki to dua RUM IP the ahnen of the 
Board of Control within fourteen days of its re- 
Cipt To ensure due compliance with this sta. 
hes e an elaborate system of corres- 
pondence developed and the procedure adopted 
gavè the first and the last word to the President 
of the Board of Control For any despatch pro- 
sent, an informal discussion on the 
subject . the Chairman of che 
Court of Directors and the President of the Board 
of Control either in conversation or though per- 
sonal letters. This was followed by a "previous 
communication despatch, which was either ap- 
proved or Changes made therein as and where 
deemed necessary by the President of the Board 
of Control. Differences of opinion at this stage 


communication“ between the President and 

Chiaitiman, Then, a "draft" was El ho 
sent to the President of the Board of Control 
for his final approval. Thus, the President had 
vast opportunities to impose his own point of 
view and the’ final shape the déspatch assumed 
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and the policy which it enunciated for the Gov- 
ernments in India carried his impress. Sometimes 
the corrections made were so obvious and nume- 
rous that the original despatch was entirely mu- 
tilated and. the meanings it carried. would be dia- 
metrically opposed to the meanings the Directors 
had desired. 

The Board of Control, as constituted under the 
Act, itself soon passed into oblivion and the au- 
thority vested in it came to be exercised by the 
President. After 1786, the ex-officio members of 
the Board of Control ceased to attend its meet- 
ings and the senior Commissioner became the 
President ipso factor. This position was recog- 
nised by the later Acts of Parliament and the 
President, as Keith said, Was virtually a sec- 
retary of state. for India, and Indian affairs be- 
came a matter for the Cabinet in the same man- 
ner as those colonial issues which, were dealt 
with by a secretary of state.“ The policy, there- 
fore, enunciated by the President of the Board 
of Control and pursued by authorities subordi: 
nate to him was for all intents and purposes that 
of the Party in power. In this way, the Secretary 
of State “took the place of the grand Mughal, but 
with this difference: the Mughal lived in Delhi; 
his successor lived in London, separated by a dis- 
tance of 6,000 miles from his subjects.“ "There 
was another important point of difference bet- 
ween the two. The tenure of the Secretary of 
State was usually short and he was accountable 
for his stewardship of Indian affairs to the Bri- 
tish Parliament. The Grand Mughal was ac- 
countable to no other authority and he remained 
in office so'long as Allah (God) willed it. 


It cannot be denied that the system of dual 
government, which Pitt's India Act established, 
provided for a weak government at ‘Home’ with 
its divided authority and responsibility, The pro- 
cedure adopted for the transaction of business 
was dilatory and cumbersome, Lord Palmer. 
ston’s account which he gave to Parliament in 
1858, was matter of fact and it gave a true pic- 
ture of the actual state of affairs... He said, 
“The functions, of government and responsibility 
have been divided between the Directors, the 
Board of Control and the Governor-General in 
— ͤ—ꝛ— 
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India and among these authorities it is obvious 
that dispatch and unity of purpose can hardly by 
possibility exist. Before a dispatch upon the 
mo:t important matter can go out to India, it has 
to oscillate between the Cannon Row and the 
India House; ...and that the adventures of a dis- 
patch between these two extreme points of the 
Metropolis are often as curious as those adven- 
tures of a Genii of which we have all read." 


The Governor-General had two masters to 
obey, the Court of Directors and the Board of 
Control, and he could afford to disobey neither. 
Out of this conffict of authority emerged the 
theory of the ‘man on the spot. The Act had 
established. the ascendancy of the Governor-Gene- 
ral over his colleagues in the Council The sub- 
ordination of the Presidency Governments of 
Bombay and Madras to the Government at Fort 
William had been fully entrenched. There was 
a long distance between Britain and India and 
the means of communication had not been fully 
developed to enable speedy transmission of 
orders from ‘Home’ to the authorities in India. 
Lord Cornwallis, who was the first Governor- 
General under the Act and who had dictated his 
own terms before accepting the office of Gover- 


nor-General, stretched his authority to its widest 


limit and the Court of Directors and the Board of 
Control were ignorant about the actual state of 
affairs in India and the urgent needs of admin- 
istration. All these factors combined to help the 
Governor-General to act in his discretion even on- 
matters of importance. The Home authorities 
had no option but to approve that otherwise 
would have met their strong disapproval. The 
conflict of authority between the Court of Direc- 
tors and the Board of Control was really the 
Governor-General’s strong position of vantage. 
The theory of the ‘man on the spot’ was thence- 
forward the central theme of the British system 
of administration in India. 


To prevent reckless war-mongering by the 
Company in India, the Act forbade the Gover- 
nor-General and his Council to declare war or 
negotiate peace without the express permission 
of the Court of Directors or the Secret Commit- 
tee, except in certain emergencies or imminent 
danger. Similarly, the Presidencies of Bombay 
and Madras were denied authority to make war 
or conclude treaties without the sanction of the 
Governor-General in Council. Any treaty thus 
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concluded was subject, if possible, to ratification 
by the Governor-General in Council. The Presi- 
dency Governments were also required to send 
copies of papers of all kinds to the Governor 
General in Council to enable them to exercise 
effective surveillance over the Presidency Govern- 
ments in the sphere of diplomacy and military 
affairs. Next, the Act impressed upon the Com- 
pany to put its. own house in order and not to 
indulge in schemes of conquest or annexation 
which were repugnant to the wish, honour and 
policy of the British nation. But this directive 
was observed more in breach than in observance 
and the Company, which never hesitated to fol- 
low a ruthless policy of forward penetration and 
conquests, was involved in wars either as princi- 
pal or auxiliary. "The Bombay and Madras Gov- 
ernments toed the line of the Government at 
Fort William. The Government at Fort William 
too wanted to expand their revenues and con- 
sequently to extend the area under their control. 
Luckily for the Company there was a rift among 
the Indian chiefs and they readily obliged the 
Company by playing its game and seeking its as- 
sistance in pursuit of their internecine wars. 

Since the end of the Seven Years War, the 
French had sought opportunities for a revenge. 
They rushed to the support of Americans in their 
War of Independence and despatched troops to 
India in aid of Hyder Ali and Tipu Sultan with 
a view to embarrassing the British. The latter 
took effective counter-measures and these bore 
fruit. In the long struggle for succession to the 
Mughal Empire, several wars were fought and 
British strategy met with success. In the strug- 
gle for supremacy the Indian Chiefs and other 
contending powers were destroyed or vanquished 
one by one. Plots and counter-plots to exploit 
the name and prestige of the Mughal Emperor 
by the French and the Marathas proved ineffec- 
tive. Ultimately, the whole of India, the bright- 
est jewel in the Crown of the British King, came 
under the sway of the Britishers. 


ACT OF 1786 


The first important amendment of Pitt’s Act 
was made in 1786. The Act of 1786, aimed to 
concede the demand of Lerd Cornwallis, who 
had made it a conditoin of his accepting the office 
of the Governor-General, that his powers should 
be enlarged. The Act of 1786, accordingly, em- 


. footing visais his Councillors 
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Was still adhered to and farther 
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Powered the Governor-General. in special cases 
to override the majority of his Council and act 
on his own special responsibility. The Act also 
enabled the offices of the Governor-General and 
the Commander: in-Chief to be united in the 
same person. 

The Bill, which eventually became the Act of 
1786, was fiercely opposed in Parliament, espe- 
cially by Burke. He declared that the measure 
aimed "to introduce an "arbitrary and despotic 
Government in India....the preamble of the 
clause which laid it down... ‘that arbitrary power 
was necessary to give a vigour and dispatch, was 
à libel on the liberties of the people of England, 
and a libel on the British constitution.” Pitt 
refuted Burke's allegation and maintained that 
the Bill was only the logical development of tlie 
1784 Act. He firmly held that the powers of the 
Governor-General must be put on à different 
1 ‘ “In the former 
Bill, therefore,” he said, “his powers had been en- 
larged by diminishing the number of the Coun- 
cil. . and in the présent Bill the same principle 
followed up. 


^5 a CHARTER ACT OF 1793 


the Charter 
The Company's Charter was to 
and, once again, it provided an Opportunity to 


ing sup- 
a The Indian finances 
too” "Were or might plausibly be represented as 

in a tolerably Satisfactory condition. Sir 
enry Dundas, Pitt's most 
sident of the Board of Control 


duties. He. was strengthened. in his opinion on 
finding tlat7€ornyallis Was convinced of the ex. 
p*diency "of-continuing the Company, both as a 
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political and commercial body, and of allowing 
the Directors to retain their patronage and much 
of their existing power.“ After consulting Fran- 
cis Baring, Chairman of the Company, he began 
formal negotiations with India House in January, 
1793. On April 23, 1793, Dundas introduced the 
Charter Bill in the House of Commons. 


While introducing the Bill Dundas declared 
that he had sought the advice of Hastings, Bar- 
well, Francis and Impey, and added, “had I 
found that so many able men... had agreed in 
opinions on a system of Indian Government un- 
der the Crówn, it would have been an inducement 
to build a system upon them; but from their dif- 
ferences of opinion I can only draw this conclu- 
sion, that. it is safer to rest on the present sys- 
tem." The Bill passed in both Houses of Parlia- 
ment without serious opposition and introduced 
no serious alterations. In fact, it passed, as Pitt 
remarked, “with a quietness unexampled in the 
annals of Parliament.” The Charter Act of 1798 
was really a measure of consolidation, repealing 
several previous enactments, and runs to an 
enormous length, but the amendments made by 
it relate to matters of minor importance.“ 


Provisions. of the Act 


The Act of 1793 declared that all territorial 
acquisitions and their revenues were to remain 
in the possession of the East India Company for 
the next twenty years, thereby leaving the ques- 
tion of Sovereignty still open. The monopoly 
of the Company for the exclusive trade in the 
East was extended "without prejudice to the 
Claims of the publie". To meet the demands of 
the British merchants and manufacturers, they 
were allowed 3,000 tons of shipping for private 
tradé, subject to specified restrictions. 


The Charter Act provided for payments to the 
members of the Board of Control and its staff 
from the revenues of India. India was, thus, to 
bear from 1798 onward the mounting expenses of 
the *Home' Government; The two junior Mem- 
bers of the Board of Control were no longer re- 
quired to be Privy Councillors. The Act also at- 
tempted to regulate the finances of the Company, 
Powér was given to raise the dividend to ten per 
cent and provision was made for payment to the 
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British exchequer an annual sum of £500,000 out 
of the surplus revenue which might remain after 
meeting the necessary expenses, paying the in- 
terest on, and providing of reduction of the capi- 
tal of the Company's debt, and payment of divi- 
dend. The assumed surplus was never realised. 


The Commander-in-Chief was not to remain a 
member of the Council at Fort William unless 
specially appointed by the Court of Directors.“ 
The procedure of the Councils at Fort William 
and in the Presidencies of Bombay and Madras 
was regulated, the power of control exercisable 
by the Governor-General was emphasised and ex- 
plained, and the power of the Governor-General 
to overrule his Council was repeated and extend- 
€d to the Presidency Councils. The Governor- 
General, while visiting another Presidency, super- 
seded the Governor of that Presidency and was 
authorised to appoint a Vice-President from the 
members of his Council to act for him in his ab- 
sence from Fort William. "The Governor-Gene- 
ral was also empowered during his absence from 
Bengal to issue any orders and directions to any 
Government and Presidency in India without 
previous consultation with or concurrence of the 
local Council and such orders and directions had 
thé same force and effect as those issued by the 
Governor-General in Council at Fort William.“ 
The position of the Governor-General, when away 
from the seat of Government was, thus, “enviable 
inasmuch as he would exercise all the executive 
authority vested in the Central Government with- 
Out meddling of the Council and could fully share 
the executive and legislative authority of the 
Presidency. he visited, which he ordinarily could 
not from Fort William. “% 


No leave of: absence out of India could be al- 
lowed to the Governor-General, Governors, Coun- 
cillors and the Commander-in-Chief during their 
term of office. The Act provided that departure 
from India of any such officer “with intent to 
return to Europe, shall be deemed in law a re- 
signation and avoidance of his office or employ- 
ment.“ The Civil Servants of the Company 
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were to be graded in rank according to seniority 
in appointment and promotions to higher posts 


were strictly to conform to seniority. Only a 
covenanted servant of the Company with a mini- 


mum of three years’ service in India could be 
eligible for a post carrying a salary of more than 
£500 a year whereas six, nine and twelve years’ 
service was made a necessary condition for ap- 
pointments to posts carrying salaries exceeding 
£1,000,,£3,000. and. £4,000 per year respectively. 

Under the Act of 1773, the Governor-General 
in Council was authorised to make ordinances, 
rules and regulations for the ‘good order and 
civil government of the Company's settlement at 
Fort William in Bengal and at all places sub- 
ordinate thereto.^ But, as seen earlier, the Gov- 
«nment preferred to exercise its legislative po- 
wers by virtue of its being a successor to the 
Mughal Government. The 1784 Act empowered 


the Governor-General in Council to frame regu- - 


lations for Provincial Courts and Council. In 
1793, "a regulation for forming into a regular 
code of all regulations that may be enacted for 
the internal Government of the British ` territory 
in Bengal" was adopted. This Regulation applied 
to the rights, persons and property of the Indian 
subjects, except the personal laws, succession, in- 
heritance, marriage, caste and religious usages 
and institutions and bound the courts to regu- 
late their decisions by the rules and ordinances 
contained therein. It also required that “all laws 
relating to the rights of person and property 
should be printed with translations in Indian lan- 
guages, and prefixed by statements of grounds on 
which they were enacted,” so that the people 
should become familiar with their rights, privi- 
leges. and immunites. There was also a provision 
for the amendment of such code as experience 
suggested. Thus, from: 1793, the foundation was 
laid in British India of government by written 
Jaws and regulations in place of the personal 
rule of the previous rulers. The sovereign's will 
was to be expressed through regulations and 
written laws; whose interpretation was left to the 
courts. The substitution of the concept of a 
civil Jaw enacted by a responsible, secular, hu- 
man agency and applied universally" was a sig- 
nificant change. But in reality the Company's 
Government, whether at Home' or in India, 
functioned essentially in the interésts of the Em- 
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punished according to-law. The Local Govern- 
ments exercised such powers subject to the juris- 
diction of the Supreme Court. Justices of the 
Peace were given jurisdiction in cases of assault 
and trespass committed by British subjects on 
Indians and in cases of debts involving small 
amounts due to the Indians from the British. 
"Missionary: activities were considered a neces- 
sary corollary of the new British imperialism con- 
ditioned by the Industrial Revolution at Home. 
It was believed that the spread of Christian ways 
would promote the flow of Christian. made com- 
modities. To this end, the abolition of restric- 
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tions upon the free entry of British settlers and 
the missionaries and upon the free admission of 
British merchants and goods was secured by the 
Charter Act of 1813. The Church establishment 
in India was placed under a Bishop and three 
arch-deacons and was maintained from the Indian 
revenues. A sum of one lakh of rupees was to be 
set apart every year “for the revival and improve- 
ment of literature and encouragement of the 
learned natives of India and for the introduction 
and promotion of the science among the inhabi- 
tants of British territories in India.” 


CHAPTER III 


Last Phase of the Company 


Renewal of the Charter 


The Industrial Revolution in Britain rendered 
the old Mercantilist Policy of the British unpro- 
fitable. Britain became a manufacturer of cotton 
and other factory goods on a large scale and she 
required foreign markets for their. consumption. 
But the decrees of Napoleon against British com- 
merce and the closure of the Continental ports 
frustrated the quest for foreign markets and the 
British industrialists were obliged to explore new 
markets in British Colonies. A vast country like 
India naturally provided great scope for the reali- 
zation of their ambition, for, besides constituting 
a large market for the manufactured goods and 
capital, India could supply the much. needed 
raw material. The British power in India, there- 
fore, "came to be regarded after 1800 as no more 
than an accessory, an instrument for ensuring the 
necessary conditions of law and order by which 
the potentially vast Indian market could be con- 
quered for the British industry." The East India 
Company used her political power in the country 
to serve the ends of British capitalism. The 
authorities in India manipulated prices to the 
detriment of Indian industries, oppressed the arti- 
sans and pursued other restrictive policies which 
led to the ruin of the indigenous industries and 
handicrafts? The enormous increase in, the export 
of British manufactures. in India after 1813, was 
largely due to the commercial policies in India 
backed by political authority and to the fall 
in the prices of British manufactured goods^ 
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According to the economic thought that pre- 
vailed in Britain in the nineteenth century all 
kinds of political and economic restrictions on 
British commerce and capital were  irksome. 
Laissez faire became the raison d' etre of the new 
industrial society in Britain and economists exert- 
ed their weight and pressure for the freeing of 
trade from restrictons and monopolies. On the 
political forum Liberalism and Benthamism be- 
came the accepted creed. But in India and 
other Colonies the Imperial interests coupled 
with the demands of British capitalists, clashed 
with the fuller application of liberal principles 
to. those countries. Even advanced Liberals 
foundered, when the question of applying the 
norms of their convictions to the subject coun- 
tries arose. James Mills, referring to the Indian 
problem during discussion on the Reform Bill, 
1852, said, "We have to engraft on despotism the 
natural fruits of liberty. . It behaves us to be 
cautious even to the verge of timidity." 

This political and social climate of Britain de- 
termined the British policy towards India at the 
time of the renewal, of the Company's Charter 
in the thirties. The Act of 1833 abolished the 
Company's monopoly of trade with China and 
its trading in tea. The Company was required 
to close its commercial business “with all con- 
venient speed” after April 22, 1834. “The union 
of the trader and the sovereign” was finally dis- 
solved and the Company henceforth became a 
governmental agency. To accelerate the final 
winding up of the commercial side of the Com- 
pany, the Act made a provision for the payment 
of ten and half per cent dividend to the Com: 
pany's shareholders from Indian revenues, and 
alio lor the accumulation of twelve million 
pounds for the purchase of the Company's stock. 


In 1813, the Company had successfully opposed 
European colonisation and the system of licence 
had been introduced. The Act of 1833 remov- 
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ed all restrictions on the free admission of Euro- 
peans of all classes. Thenceforward all British 
subjects could own in India property of any kind 
and acquire trade and business of any nature 
without any restriction. But in order to pro- 
vide against any mischief or dangers from free 
admission, the Governor-General in Council was 
required to provide, by law or regulations, for 
the protection of Indians from insult to and out- 
rage on their persons, religions, or opinions. 
There was a strong section in Parliament which 
advocated the immediate transfer of the Com- 
pany's Government in India to the British Crown. 
Men like Buckingham considered it preposterous 
that the government of an immense country 
should be entrusted to a joint-stock company. He 
even suggested that the — Governor-General's 
Council should include representatives of both 
British and Indian population “in order to make 
a beginning, at least, of that system of self-gov- 
ernment to which they ought to advance with 
all our colonies as fast as possible.” Macaulay, 
on the other hand, forcefully advocated the 
cause of retaining the Company as an organ of 
Government for India. His main argument was 
“that a revenue of twenty millions a year—an 
army of two hundred thousand men civil service 
abounding with lucrative situations-should be 
left to the disposal of the Crown without check 
whatever, is what no Minister, T conceive, would 
venture to propose." He admitted that the Cons- 
titution had provided the House of Commons as 
a check on the abuse of the royal prerogative. But, 
he argued, that the House of Commons was not 
an efficient instrument for that purpose, He 
contended that the’ House of Commons had 
enough business already and it would not have 
the necessary time to look into Indian affairs as 
its members looked into British affairs. He added 
that the House neither had the necessary know- 
ledge, "nor has it motives to acquire that know: 
ledge". The British public was extremely in- 
different to Indian affairs; Macaulay asserted “As 
broken head in Cold Bath Fields produces a great- 
er sensation among us than three pitched ‘battles 
in India....Even when... the president of the 
Board of Control made his most able and interest- 
ing statement of the measure which he intended 
to propose for the government of a hundred 
. 
4, Macaulay's speech on the Charter Bill, 1833, 
House of Commons, July 10, 1833. 


e Constitutional History of India 


millions of human beings, the attendance (in the 
House of Commons) was not so large as I have 
seen it on a turnpike bill or a railroad bill.“ 
Macaulay then concluded that there must be “a 
certain authority over India, that there must be 
an efficient check on the authority of the Crown, 
and that the House of Commons is not in effi- 
cient check. We must then find some other body 
to perform that important office. We have such 
a body-the Company. Shall we discard it?“ 


Macaulay agreed with the Members of the 
House who advocated immediate winding up of 
the Company that it was a political anomaly, but, 
he asserted, that there was no substitute available 
for the Company. The Government in Britain, 
he maintained, was a party government which 
always took a party view of all public matters 
and problems confronting the country, opposed 
at every stage by the vexatious tectics of the 
Opposition. Such a nature of the Government, 
Macaulay argued, was no solution of the Indian 
affairs. What we want“, he emphasised, “is a 
body independent of the Government, and no 
more than independent—not a tool of the Trea- 
sury—not a tool of the Opposition. No new plan 
Which-I have heard would give us such a body. 
The Company, strange as its constitution may be, 
is such a body. | It is, as a corporation, neither 
Whig nor Tory, neither high-church, nor low- 
church. .. It has constantly acted with a view, 
not to English politics but to Indian politics. We 
have seen the country convulsed by faction.... 
And amidst all these agitating events the Com- 
pany has preserved strict and unsuspected neu- 
trality. This is, I think, an inestimable advan- 
tage.” 

Macaulay was more than correct that Parlia- 
ment had neither the time nor the knowledge 
nor the will to interest itself in Indian affairs. At 
no stage during the discussion of the Charter Bill, 
1833, the attendance in the House of Commons 
exceeded 150 members, and Clause after Clause 
of the Bill was passed without discussion at all. 
His view for the retention of the Company was 
accordingly bound to prevail and under the Act 
of 1883, the Company secured a further lease of 
life for twenty years. But the Act also envisag- 
ed an earlier dissolution of the Company as a 
governmental agency, for it made the provision 
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for the accumulation of twelve million pounds 
for purchasing the Company's stock. 


MAIN PROVISIONS OF THE CHARTER 
ACT, 1833 


The Act of 1818 had merely asserted the sove- 
reignty of the British Crown over the Com- 
pany possessions in India. The 1833 Act went 
one step further by declaring that the territories 
and revenues in India were held by the Com- 
pany "in trust for His Majesty, his heirs and suc- 
cessors, for the service of the Government of 
India.” The Act, thus, made the Company's po- 
sition still more anomalous by characterising it 
as a trustee for His Majesty the King of the Unit- 
ed Kingdom, ‘his heirs and successors. 


Consistent with the theory of sovereignty pro- 
pounded by the Act of 1833, the stranglehold of 
the Board of Control was tightened. It was en- 
acted that no official communication was to be 
sent to the Government of India by the Court of 
Directors until it had first been authorised by the 
Board of Control. Farreaching changes were 
brought about in the composition of the Board 
of Control and in the authority of its President. 
The Board of Commissioners for the Affairs of 
India was to consist of such persons as the 
Crown thought fit and they included the Lord 
Privy Seal, the First Lord of tlie Treasury, the 
Principal Secretaries of State, and the Chancellor 
of the Exchequer.’ Two or more Commissioners 
formed the Board of Control to exercise the 
powers of the Commissioners for the Affairs of 
India; The Commissioner first named in any 
Letters Patent or Commission appointing the 
Commissioners was to be the President of the 
Board of Control! He exercised a casting vote. 
The Board of Control was invested with full 
power and authority to superintend, direct and 
control all acts, concerns and operations to the 
Company relating to the Government or revenues 
of the Indian ` territories) which vested in the 
Company in trust for His Majesty, his heirs and 
successors."° The Act re-enacted provisions of 
former Acts as to the Secret Committee of the 
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Court of Directors and the despatches to be 
sent through that Committee. 

Although the Act gave to the Board of Con- 
trol a superior position over that of the Court 
of Directors, none of the two bodies could al 
together ignore the views or wishes of the other 
in regard to the selection of high officials. In ac- 
tual practice, the Board of Control wielded 
greater powers in the appointment of the Gov- 
ernor-General, Governors, the Fourth Ordinary 
Member of the Governor-General's Council and 
other major appointments, which, according to 
law, were to be made by the Court of Directors 
subject to the approbation of His Majesty.^ But 
the Company was not completely helpless. It 
had the authority of recalling any office-holder in 
India“ For instance, the Court of Directors 
threatened. to recall Lord Amherst in 1825, and 
actually recalled. Lord Ellenborough in 1845 des- 
pite the wishes of the Board of Control to the 
contrary. - 

In regard to the general administratiye po- 
licy, the position was more or less the same. 
While the Board of Control had the final power” 
the Court of Directors had the liberty to protest 
and to expose to public view instances of mal- 
administration. Moreover, the Court of Directors 
possessed the initiative and the Board of Con- 
trol exercised only a general and restraining 
power. Thus, in actual practice, “the Company 
acting through the Board of Control shared the 
authority of the Home Government and seryed as 
checks and balances against each other.“ 


Government of India 
The Act of 1833 sought to bring about centrali- 
zation in the administration, especially legisla- 
tion. The superintendence, direction and con- 
trol of the whole civil and military government 
of the Company's territories in India were vested 
in a Governor-General and Councillors to be de- 
signated as the Governor-General of India in 
— .. UE X 

11. Cl. 35. 

12. Cl. 36. 

13. Cls, 40 and 42. 

14. CL 75. 

15. CL 109. 

16. Majumdar, R.C. (G. Ed.), History and Culture 
of the Indian People; British Paramountcy 
and Indian Renaissance; Vol. IX, Part 
I, v. 318. ZBE f 


Government, whose foundation, though, had 
been laid by the Charter Act of 1773. To the 
Council of the Governor-General was added a 
fourth. Member, who was to be appointed by the 
Court of Directors with the approval of the 
Crown from among persons not in the service 


The Law Member, as he was 
entitled to a seat or vote in the 
ncil of the Governor-General, except when it 
for making laws and regulations.” The Act 
empowered the Court of Directors to ap- 
t the Commander-in-Chief as an Extraordi- 
of the Governor-General's. Council 
to have rank and precedence in the 
next after the Governor-General” The 
Governor-General, together with the four Mem- 
bers of the Council and the Commander-in-Chief 


pmp: 
Ti T 


for 
"The 1833 Act inaugurated a separation bet- 
ween the Executive and Legislative functions of 
the Central rnment, but it did not contem- 
plate an independent statutory Legislative Coun- 
Git as presumed by Lord Macaulay, the first Law 
Member of the Governor-General's Council and 


Commons during Charles Grant's illness On 
assuming the charge of his office as Law Mem- 


ently composed, the one Legislative Council and 
the other Executive Coundil* The Government 


of India did not agree with Macaulay's conten- 
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tion." In order to remove the doubts created by 
Macaulay, the Government of India adopted a 
resolution clarifying that the Legislative Council 
was absolutely not distinct from the Executive 
Council. It was asserted that there was only one 
Council with a separate Legislative Department. 
It was further laid down that all Legislative pro- 
posals should first be considered by the Governor- 
General in the Departments to which they related 
and, if approved, they were to be transmitted to 
the Legislative Department for proper action 
The position taken by the Government of India 
was confirmed by the ‘Home’ Government.” 


The Act precisely defined the over-riding power 
of the Governor-General” In case the Gover- 
nor-General differed from or rejected the majo- 
rity opinion of his Council, the Act demanded 
that they would mutually exchange and commu- 
nicate to each other in writing the reasons for 
holding their respective opinions. If no agree- 
ment could be reached by exchange of such com- 
munications the Governor-General was empower- 
ed to suspend or reject the opinion of his Council- 
lors in part or in whole as he thought fit and 
expedient. It actually meant that the Governor- 
General would state in writing the reasons for 
rejecting the majority decision of the Council 
and the Members of the Council dissenting from 
the Governor-General’s opinion would express in 
writing their own opinions stating reasons for 


such disagreement. 


Government of the Presidencies 


The original draft of the 1833 Bill proposed to 
abolish the Governors’ Council altogether with a 
view. to centralising the whole civil and military 
government in India in the GovernorGeneral in 
Council. But this Provision was strongly oppos- 
ed. by the Court of Directors and vehemently, cri- 
ticised in Parliament. The Presidency Coun- 
cils were eventually retained and the Act of 1833 
Vésted the Executive Government of each of the 


24 Minute dated July 31, 1834,  Ootaeamumd, 
Political Proceedings, August 9, 1834, No. 8. 

25. Despatch, dated December 10, 1834, from the 
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26. Cl. 49, The Charter Act, 1833. 
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Presidencies in the Governor in Council." The 
Act provided for the division of the overgrown 
Bengal Presidency into two separate Presidencies 
to be called the Presidency of Fort William and 
the Presidency of Agra” This provision was, 
however, suspended by the Act of 1835," and the 
suspension was continued indefinitely by the 
Charter Act of 1853." The Governor-General of 
India continued to act as the Governor of Bengal 
as well, a position relieved in practice by his 
appointing under the Act a Deputy-Governor.” 
The  Deputy-Governor was to be one of the 
Ordinary Members of the  Governor-General's 
Council and he received no additional salary by 
reason of such appointment, although he was 
invested. with all the powers and performed all 
the duties connected with the office of the Gov- 
ernor of the Presidency of Fort Willam in Ben- 
gal" 

The number of the Members of the Governors 
Council was fixed at three," but the Act gave the 
power to the Court of Directors to reduce their 
number or to revoke or suspend the appoint- 
ment of such Councils in all or any one of the 
Presidencies. During such time that the Coun- 
cil was not appointed the Executive Government 
of the Presidency vested in the Governor alone.” 
The power of reduction was exercised in 1833, 
when the number of the Ordinary Members of 
the Madras and Bombay Councils was reduced 
from three to two.” 

A further step in developing the unitary cha- 
racter of the Government of India was taken in 
the Act of 1833 by vesting general control over 
the finances of the British territories in the Gov- 
ernor-General in Council, The old financial de- 
centralisation came to an end, According to the 
Act of 1833, the Presidency Governments could 
raise revenues and incur expenditure with the 
authority any. sanction of the Government of 
India only. They. could neither spend in excess 


28, Cl. 56, The Charter Act, 1833. 
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of money allotments on differnt heads nor could 
they divert the allotment sanctioned for one head 
to another, The Presidency Governments were 
abo debarred from creating any new office, or 
granting any salary, gratuity or allowance with 
out the previous sanction of the Governor-General 
in Council.” 


gularly to submit to 
Council true and exact copies of the orders and 
Acts of their Governments. They were also re 
quired to communicate all advice or intelligence 
of transactions or matters which the 


required from time to time.“ The Presidency 
Governments were bound to obey such orders 
and instructions as the Governor-General in 
Council issued to them from time to time. In 


äl of that Presidency. 


ments of their independent 
Instead, the Governor General in Council was 
empowered to legislate for the “whole of the Bri- 
tish territories in India.“ The Presidency Gov- 
ernments could only propose to the Governor- 
General in Council the drafts or projects of those 
laws and regulations which they considered neces- 
sary and expedient to be enacted.“ The Gover- 
nor-General in Council was required to give due 
consideration to all such proposals and to com- 
municate his decisions thereon to the Govern- 
ments concerned, either accepting or rejecting 
their proposals.“ The Act of 1833, thus, made the 
Governor-General in Council the exclusive law- 


37. Cl. 59, The Charter Act, 1833. 


making authority for the whole of British India. 
These laws were applicable to all persons, whe- 
ther British or Indian, foreigners or others, and 
for all course of justice, whether established by 
Charter. or otherwise, and to the servants of the 
Company anywhere in India.* 

The legislative power of the Governor-General 
in Council extended to repealing, amending or 
altering any laws or regulations in force in 
India or any part thereof.“ The Government of 
India was also empowered to make “Articles of 
War"—the code of military discipline—for Indian 
officers and soldiers of the Company and provide 
for the administration of justice by Court Mar- 
tial for all such officers and other ranks. The 
Governor-General in Council could not, how- 
ever, authorise, without the previous sanction of 
the Court of Directors, any court, save a Char- 
tered High Court, to sentence any of His Majes- 
ty's natural born subjects, in Europe or their 
children or abolish any Chartered Court.“ repeal 
any of the provisions of the Charter Act of 1833 
or the Acts for punishing mutiny and desertion 
by officers, or effect any prerogative of the Crown, 
or the authority of Parliament, or the sovereignty 
or Dominion of the Crown over Indian territories, 
any part of the unwritten laws or Constitution 
of the United Kingdom, whereon might depend in 
any degree the allegiance of any person to the 
Crown of the United Kingdom.” There was also 
an express saving of the power of Parliament to 
legislate for India and to repeal Acts passed by 
the Governor-General in Council, ‘which were 
required to be laid before it" The Court of 
Directors had the right to veto any laws or regula- 
tions passed by the Governor-General in Council.“ 


The Act directed the Governor-General in 
Council to. appoint a Commission, called the 
Indian Law Commission, to inquire into the 
nature and operation of all laws, civil or crimi- 
nal, written or customary, the jurisdiction, powers 
and rules of the existing courts of justice and 
police establishments. The object in appointing 
the Law Commission was to study, collate and 
43. Cl. 43. 

44, Ibid. 
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codify various rules and regulations and to sug- 
gest various alterations required to be made there- 
in with due regard to the distinctions of castes, 
differences on religions, customs and usages of the 
people. The standardisation of the judicial system 
and policy was also envisaged. 

The Act empowered the Governor-General in 
Council to take steps for ameliorating the condi- 
tion of slaves in India and to propose measures 
for the ultimate abolition of slavery throughout 
the country. Slavery was actually abolished in 
1843. The number of Bishoprics was increased 
to three for the benefit of the increasing number 
of Christians. The Bishop of Calcutta was made 
the Metropolitan Bishop of India. 


SIGNIFICANCE OF THE ACT OF 1833 


= 

The Act of 1833 was described by Lord Morley 
as “certainly the most extensive measure of Indian 
Government between Mr. Pitt's famous Act of 
1784 and Queen Victoria’s assumption of the Gov- 
ernment of India." Lord Morley’s appreciation 
was essentially correct, for the Act finally decided 
the future of the Company and determined the 
shape of the Government in India to come. The 
Act divested the Company of its commercial func- 
tions and did not even permit it to compete in 
the China trade on level terms with private 
traders. The Act of 1833 renewed for another 
twenty years only its political and administrative 
authority “in trust for His Majesty, his heirs and 
successors.” 

The Act invested the Board of Control with 
full power and authority to superintend, direct 
and control all acts, operations and concerns of 
the East India Company. The Board was, thus, 
enabled to be in the saddle and ride the horse. 
This the Directors of the Company could not 
swallow. In a private letter, dated February 20, 
1842, Sir Robert Peel complained that “The 
Court (of Directors) is becoming a very trouble- 
some body, mainly from the want of efficient con- 
trol. They presume upon the absence of it, and 
encroach accordingly.’ Lord Ellenborough” in 
a letter to the Secret Committee wrote, “I only 
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know them as the channel through which it has 
pleased Parliament to provide that the orders of 
the supreme authority in England shall be con- 
iweyed to India; but that supreme authority docs 
mot reside in the Court itself. It resides altogeth- 
er in Her Majestys Commissioners for the Affairs 
of India, who are empowered to alter, as they 
think fit, every order the Court may desire to 
transmit and to direct the transmission of orders 
oL which the Court may unanimously disap- 
prove Professor Sri Ram Sharma thus sum- 
med up the point: "The President of the Board 
of Control now became Minister for Indian Af 
fairs... The fiction of having colleagues on the 
Board disappeared; he was now to have two As 
sistant Commissioners and, as their new designa- 
tion declared, they were his assistants rather than 
his colleagues, His Secretary-Macaulay at this 
time—occupied a position of great influence be- 
cause he could sit in Parliament and spoke for 
his Chiel when the latter sat in the Lords. The 
way was being paved for the emergence of a 
Secretaryship of State for India. The directors 
now occupied the position of expert advisers of 
the President—expert, because. they had the assis- 
tance of expert permanent servants in the East 
India House.“ 

The Act of 1833 intensified the process of ad- 
ministrative centralisation initiated earlier. Bri- 
tish possessions in India were unified under one 
single source of authority. The Act invested the 
Governor-General in Council with full power 
and authority to superintend and control the Pre- 
sidency Governments in all points relating to 
civil and military administration, The Act pre- 
scribed that the Presidency Governments were 
bound to obey such orders and instructions of 
the Governor-General in Council in all cases 
whatsoever? The Court of Directors explained 
in their Despatch* to the Governor-General the 
implications of the power of superintendence, 
direction and control which the Act had vested 
in the Governor-General in Council.“ They 
wrote, The powers here conveyed, when the 
words are interpreted in all their latitude, in- 
clude the whole powers of the Government. And 


51. Dated January 8, 1844. . 

52. Sri Ram Sharma, A Constitutional History of 
India, pp. 58-59. 

53. Cl. 05. 

54. Dated December 10, 1834. 

55. Ibid, para 78. 


3¹ 
it is of infinite importance that you should well 
consider and understand the extent of respon- 
sibility thus imposed upon you. The 
and military, Government of India is in 
hands, and for what is good or evil in the ad- 
ministration of it, the honour or dishonour will 
rebound upon yo 
Ihe Governor-General in 


cy Governments and no expenditure, howsoever 
insignificant, incurred by them without the pre 
vious sanction of the Governor-General in Coun- 
cil. The Act also vested in the 

in Council the sole i 
whole of British India. 
legislative centralisation. The Presidency Govern- 
ments could thenceforward propose to the Gov- 
ernor-General in Council drafts or projects of 
laws or regulations which they deemed necessary 


and expedient. It was left to the Governor- 
General in Council to accept or reject all such 
proposals. 


But the legislative centralisation in a vast 
country with diversities of every kind and with- 
out adequate development of the means of com- 
munication and transport proved unworkable. 
There was none in the Supreme Council to plead 
the cause of the Local Governments and urge 
upon it the nature and urgency of their needs 
and requirements. The Government of India 
could not thus have full and fair knowledge and 
Appreciation of the varied legislative and fin 
ancial requirements of the different Provinces. In 
the field of finances there was competition among 
the Local Governments in making financial de- 
mands. Under the system as established by the 
Act of 1833, observed Sir Richard Strachey, “the 
distribution of the public income degenerates into 
sumething like a scramble, in which the most 
violent has the advantage with very little atten- 
tion to reason. As local economy leads to no 
local advantage, the stimulus to avoid waste is 
reduced to a minimum. So, as no local growth 
of the income leads to an increase of the local 
means of improvement, the interest in develop. 
ing the public revenues is also brought down to 
the lowest level." 


56. CL 39. 
57. Strachey, Sir Richard, India, Its Administra- 
tion and Progress, p. 112. n 


32 


The Act of 1833, however, marked an import- 
ant stage in the evolution of Legislative Councils 
and Legislative procedure in British India. It 
put an end to the variety of law-making autho- 
rities and duality of laws and courts which ac- 
counted for greater confusion and contradictions 
in the fields of justice and legislation. Among 
the legislative authorities, prior to 1833, were the 
Governor-General in Council and the Governors 
in Council of the Bombay and Madras Presiden- 
cies, whose regulations conflicted with each other 
and were enforceable only in the Company's 
Courts. As regards the law, there were the Eng- 
lish Statutes, Common Law and Equity, which 
were applied by the Supreme Court and the 
Mayors’ Courts and Hindu and Muslim Laws 
"with their’ variety of texts and interpretations, 


Furthermore, 
ery for the codification of laws, which led to the 


Stantive laws, 
emergence of a uniform judicial procedure and a 
uniform judicature—beginnings of a legal and 
judicial system—but it was too early to trace the 
‘germs of a legislature or an enlightened system 
of administration based on the concept of sepa- 


rejecting Macau- 
theory,” though correctly.” 


Finally, the Act of 1833 contained “that wise, 
that benevolent, that noble Clause,“ which pro- 


vided that no Indian subject of the Company 
: n 
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tions. , ?? 


Constitutional History of India 


would be debarred from holding any office un- 
der the Company by reason of his religion, place 
of birth, descent or colour.“ But this provision 
was simply a grandiose gesture which signified 
nothing really. A rider to it was added by the 
Court of Directors when they explained to the 
Government of India that the meaning of the 
enactment "we take to be that there shall be no 
governing caste in British India; that whatever 
other tests of qualification may be adopted, dis- 
tinctions of race or religion shall not be of the 
number; that no subject of the King, whether of 
Indian or British or mixed descent, shall be ex- 
cluded either from the posts usually conferred 
9n our uncovenanted servants in India, or from 
the covenanted service itself, provided he be 
otherwise eligible consistently with the rules and 
agreeably to the conditions observed and exact- 
ed in the one case and in the other.“ The ob- 
ject of the Act, the Directors emphasised, was 
"not to ascertain qualification, but to remove 
disqualification. It does not break down or de- 
range the scheme of our Government as conduct- 
ed principally through the instrumentality of our 
regular servants, civil and military.“ In the ap- 
lication of this principle, the Directors enjoined 
upon the Governor-General in Council that fit- 
ness alone was "henceforth to be the criterion of 
eligibility." 

But even in the absence of this rider, the "ex- 
cellent sentiment", as Keith has said, "was not 
of much political importance; since nothing was 
done, despite the views of Munro, Malcolm, 
Elphinstone, Sleeman, and Bishop Heber, to re- 
peal the provisions of the Act of 1798, which ex- 
cluded but covenanted servants from occupying 
places worth over £500 a year.“ A further re- 
form was projected. The service was to be en- 
tered under the system of competition after nomi- 
nation of four candidates at least for each vacancy, 
a period of three years’ training at Haileybury 
to follow. But the Directors "defeated this wise 
proposal" says Keith, "inducing next year the 
61. Macaulay’s Speech, House of Commons, July 

10, 1833, 

62. Cl. 87, The Charter Aot, 1833. 

$3. Despatch dated December 10, 1834, para 105. 
64. Ibid. 

65. Ibid, para 106, 
66. Keith, A.B, 4 
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passing of an Act postponing the operation of 
the proposal.” The result was that not a single 
Indian was appointed to the covenanted service 
during the Company's regime. Indians remained 
excluded in both the civil and military depart- 
ments from any but the minor posts The 
importance of this provision of the 1833 Act, 
however, cannot be discounted, for it became the 
sheetanchor of political agitation in India to- 
wards the end of the century. Almost all the poli- 
tical activities in the earlier years of national 
awakening turned on this clause which came 
very handy when demands were being made for 
giving Indians equal opportunities in adminis- 
tration.“ 


CHARTER ACT OF 1853, AND AFTER 


Renewal of the Charter 

As the time of expiration of the Charter Act 
of 1833 drew near, a class of political conscious 
Indians stirred up and made efforts to bring 
gto an end the reactionary regime of the East 
india Company. The Bengalis were the first to 
take the lead. Raja Ram Mohun Roy, an emi- 
nent personality of Bengal, went to Britain to 
represent India’s case before the Parliamentary 
Select Committee. The Bombay Association 
which was formed in August 1852, in a petition 
to Parliament pleaded for an enlightened system 
of government, The Madras Native Association 
also sent a petition on similar lines In London 
a Society, known as India Reform Society, was 
formed to place India’s case before the Select 
Committee and to demand that the spirit of 
commerce should no longer dominate the govern- 
ment of the country.“ 


67. Sri Ram Sharma, A Constitutional History 
of India, p. 64. 

68. The petition submitted by tlie Madras Native 
Association, inter alia, recommended that the 
Indian members of the Legislative Council 
should be selected by the Governor-General 
from a panel of persons ‘‘chosen by the votes 
of the rate-payers in Madras, and of persons 
eligible to serve as the grand and petty juries 
or in such other manner as your Honourable 
House may deem preferable'', Parl. Papers, 
H.C. No, 426 of 1852-53, p. 469. 

69. The India Reform Society, which included a 
number of Members of Parliament, was form- 
ed on April 12, 1858, to focus attention on 
the subjeet of Indian reform, and in parti- 
cular to secure the transfer of Indian ad- 
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But it looked as if the leaders of the different 
parties in England, the Ministers, the President 
of the Board of Control and the Company's 
Directors had joined hands and agreed among 
themselves that the Charter of the Company 


should be renewed... The British public, even 


the House of Commons, took little notice of 
the petitions of various Indian political bodies, 
although the passage of time had shown a steady 
growth of public opinion in favour of the substi 
tution of Crown control in place of the Company. 
In fact, India’s position had been decided as far 
back as January 1851, when the authorities in 
London specially asked the Governor-General to 
give them his opinion about the changes and 
improvements which he would desire to be em- 
bodied in the Charter to be renewed in 1833." 
The Governor-General, Lord Dalhousie, submit- 
ted his Memorandum on October 13, 1852. He 
exetcised great influence in shaping the Charter 
Bill introduced in Parliament on June 3, 1853. 
Sir Charles Wood, President of the Board of 
Control, wrote to Dalhousie on June 8, 1853. 
"We take, I think, all your suggestions, except 
enacting in plainer form your powers and those 
of the Governors of the Presidencies when ab- 
sent.“ He also declared in Parliament that “he 
had the opinion of the Marquis of Dalhousie aud 
the Bill had been framed in accordance with that 
opinion,”™ 


PROVISIONS OF THE CHARTER ACT, 1853 

The Charter Bill was passed by the Commons 
on July 29 and by the Lords on August 12, 
1953. It received Royal assent on September 20 
and became. an Act of Parliament. The Act 
retained. the. Company in trust for the Crown 


ministration. into the hands of the Crown. 
The Chairman of the Society was John Dickin- 
son and its members among others, included 
J. B. Blackett, John Bright, Joseph Hume 

` and Richard Cobden. > 
70. Lee-Warner, The Life of the Marquis of 

Dalhousie, Vol. II, p. 219. ) 

71. Lord Dalhousie wrote in his Diary, Oetober 
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‘until Parliament’ should otherwise direct. But 
it reduced the number of the Directors to 
eighteen, ol whom six were to be appointed by 
the Crown from ‘among Indian servants of ten 
years standing either in the Crown's or Company's 
‘service. Six out of the remaining twelve Direc- 
tors were required, like the Crown nominees, 
to have served at least for ten years in India. 
The quorum for a meeting of the Directors was 
réduced from thirteen to ten, thus, rendering 
it even possible for the Crown Directors to be 
ina majority“ ' 

i The position of the President of the Board 
of Control was increased in importance by be- 
ing placed on terms of equality with a Secretary 
ol State as regards salary." Provision was also 
made for the payment of salaries to the mem- 
bers of the Board of Control, its Secretary and 
other officers by the Company.” The Act took 
away the right of patronage of the Directors. 
Recruitment to the services of the Company was 
henceforth to be made through a competitive 
examination open to British subjects under a 
scheme prepared by the Board of Control. The 
Power to appoint Ordinary Members of the Gov- 
mors Councils continued to be vested in the 
Court of Directors, but the approval of the Crown 
Was requirtd in all such cases,” 


The Council of the Governor-General was re- 
modelled by the admission of the Fourth Ordin- 
ary Mémber. The Law Member was given full 
rank as a Member of the Council with voting 
power in all its business? At the same time, the 
distinction: between: the Council as Executive and 
Legislative body was marked by increasing the 
size of the Council for Legislative purposes to 
twelve Members, who were all salaried officials. 
Apart from the Governor-General, the Comman- 
der. in. Chief, and the four Ordinary Members of 
the Council, thé Council, for purposes of legisla- 
tion, consisted of a representative of each. Presi- 
dency or Lieutenant-Governorship selected from 
among civilians of at least ten years’ standing by 

. 3 


oven 


74. Keith, AB, 4 “Constitutional History of 
India, p. 137. À 
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the head of the Local Government,” the Chief 
Justice of Bengal and another Supreme Court 
Judge.“ The Directors, with the approval of 
the Board of Control, were empowered to direct 
the Governor-General to appoint two other civi- 
lians, who were, of course, not added. The Act 
styled all such Members as Legislative Counci- 
lors.“ The proposal to add unofficial members, 
‘both Europeans and Indians, was not accepted. 


The system of centralised administration and 
legislation continued under the Act of 1853, al- 
though during the discussion of the renewal of 
the Charter in Parliament strong opinion was ex- 
pressed against it. It was urged that the system 
of centralised administration “had weakened and 
lowered the dignity of the subordinate Govern- 
ments and detracted very much from their au- 
thority. It had cast too heavy'a responsibility on 
the Governor-General in Council, which he was 
in no position to discharge. Local subjects, par- 
ticularly in the field of legislation, did not receive 
the attention they deserved and were often dis- 
posed of on very inadequate grounds." But Sir 
Charles Wood dismissed the demand for decen- 
tralisation and observed, “We do not propose that 
any change should be made in the general con- 
trol which he (the Governor-General in Council) 
exercises over the whole of the Indian Govern- 
ment.“ 


The sittings of the Council meeting as a Le. 
gislative body were made public and their pro- 


ceedings published officially. The Governor-Gen- 
eral presided at all such meetings and in his ab- 


80. Zbid. Lord Dalhousie had strongly pleaded 
for the inelusion of the representatives of the 
Local Governments, Lee-Warner, The Life of 
the Marquis of Dalhousie, Vol. II, p. 231, Sir 
Charles Wood wrote to the Court of Directors 
on July 5, 1853, „hey (Her Majesty’s 
Government) are impressed with the belief 
that the presenee of members from different 
parts of India, aequainted with the various 
habits and native laws and customs of the 
widely differing regions of that country, is 
quite essential for this purpose, and they 
believe also that in this duty they will find 
full and adequate employment. Parl. 
Papers, H. C., No. 741 of 1859.53. 

81. Lord Ellenborough was Strongly opposed to 
the inelusion of Judges. 

82. Cl. 22, The Charter Act, 1853. 


83. Speech in the House of Commons, June 3, 
1853. 
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sence the Vice-President, who was appointed by 
the Governor-General. In case the — Vice-Presi- 
dent was also absent, the Senior Ordinary Mem- 
ber of the Council presided The presiding 
officer was vested with the power to exercise a 
casting vote in case of equality of votes.“ The 
Governor-General was given the power to with- 
hold his assent to all Jaws and regulations passed 
by the Council.” He had, however, no power to 
pass legislation over the dissent of the majority 
ot the Council. 

The Act of 1853 authorised the Crown to ap. 
point a Law Commission in England in order to 
put mto legal form the work of the Law Com. 
mission in India established by the Act of 1833. 
The Commission in India was reduced to a 
skeleton organisation. 

Provision was also made for the appointment of 
a separate Governor for the Presidency of Bengal 
aud until such appointment was made the Board 
of Dirtctors were authorised to empower the 
Governor-General in Council to appoint a cove- 
nanted servant of the Company of ten years stand- 
ing as its Lieutenant-Governor." The Act also em- 
powered the Court of Directors to create a new 
Presidency and to alter and regulate from time to 
time the boundaries of the Provinces in India." 
But these powers were found inadequate and it was 
felt that there should be a provision to deal with 
areas which were not suited for creation into a 
Licutenant-Governorship. Another measure was 
thus enacted in 1854, which permitted the Gov- 
ernor-General in Council with the sanction of 
the Court of Directors and the Board of Control 
to take any territory under his immediate autho- 
rity and thereafter to provide for its adminis- 
tration. The officers placed in charge of these 
districts or areas were delegated such powers as 
were not held proper to be reserved for the Gov- 
ernor-Genéral in Council. They were styled in 
practice Chief Commissioners, a style recognised 
by the Act of 1870. Even earlier, certain areas 
were governed as non-regulation provinces, which 
were exempted from the operation of the Bengal 
Regulation, and were governed on simpler lines, 
84. Cl. 23, The Charter Act, 1863. 
85. Ibid. 

86. Cl. 24. 
37. Cl. 16. 
38. OL 17. 
39. CL 18. 
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employing military as well as civil officers. This 
practice was considered earlier of doubtful lega- 
lity, but from 1853 it was made legally possible 
to carry on the system. 


CONSTITUTIONAL IMPORTANCE OF THE 
ACT OF 1853 


The Charter Act, 1853, paved the way for the 
assumption by the Crown of the governance of 
India both in name as well in fact. The Act 
gave no definite renewal of thé Charter for a spe- 
cified term of years as former Charters had donc. 
it merely provided that the Indian territories 
should remain under the administration of the 
Company in trust for the Crown until Parlia- 
ment ‘should otherwise provide. The press in 
Brituin ridiculed and Parliament brushed aside 
the demands of the enlightened Indian opinion 
for the abolition of the dual system of govern- 
ment, the appointment of the Secretary of State 
for India and the India Council, and the creation 
of representative legislative bodies in India." 
Even Lord Dalhousie's modest suggestion for 
appointing a capable Indian to the Legislative 
Council was not accepted. He wrote to Sir 
Charles Wood, "Indeed amidst the general unfit- 
ness, there are already some native gentlemen, , 
whose intellectual qualities, whose experience ot 
government, and whose minute knowledge of 
details, would render any one of them a very 
valuable member of the Legislative Council. For 
my part 1 should be personally glad to see such 
a gentleman appointed at once under the New 
Act.” But the Act of 1853 made the President 
oí the Board of Control, by conceding to him 
the rank and status equal to those of a Secretary 
of State, the principal adviser of the Queen in 
matters relating to India. He was to be assisted 
by a Council, still designated as the Court of 
Directors, consisting of eighteen members, of 
whom twelve possessed experience of Indian ad- 
ministration for at least ten years. When the 
Grown assumed the Governance of India in 1858, 


90. The British India Association in its petition 
to Parliament had, inter alia, demanded a 
popular legislative body, composed of seveu- 
teen members, of whom twelve should be 
Indians and fiye Europeans, ‘‘so as in some 
respects to represent the sentiments of the 
people and to be so looked upon by them.“ 

91. Lee: Warner, The Life of the Marquis of 
Dalhousie, Vol. II, p. 232. 
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Sir Charles Wood“ was appointed Secretary of 
State for India assisted by a Council of fifteen 
members, of whom, eight were appointed by the 
Crown and the remaining seven by the Direc- 
tors of the defunct East India Company. Lord 
Palmerston correctly claimed that the only dif- 
ference, as far as India is concerned, would be, 
that the next despatch would go out signed by 
‘the President and the Council ‘for Indian 
Affairs, instead of by the Court of Directors, 
and chat che tepiy would be addressed to the 
President of the néw Board, instead of the Chair- 
man of the body sitting in Leadenhall Street.“ 
here were two other provisions in the 1853 
Act which proyided the framework of the Gov- 
~ ernment at ‘Home’ to come. The Act provided 
chat the appointment of the members of the 
Councils ol the Governor-General and the Gov- 
ernors would be made by the Court of Directors 
subject to the Queen's approval signified under 
che Royal Sign Manual and countersigued by 
the President of the Board of Control.“ Second- 
dy, Jaws, and regulations made by the Governor- 
General in Council affecting the prerogatives of 
the Crown could not be held invalid, if they had 
xéceived. previous sanction of the, Crown under 
che Royal Sign Manual and countersigned by 
the President of the Board of Council.” 
The 1853 Act reduced the number of Direc- 
tors from twenty-four; to eighteen and the inclu- 
sion of six Crown nominees among them was a 
frontal attack on the armoury of the Court of 
- Directors. These Grown nominees and six others 
ol the remaining Directors were required to pos- 
dess experience of Indian administration for at 
least ten years. The quorum for a meeting of 
dhe Directors was reduced from thirteen to ten, 
thus rendering it even possible for the Crown 
Directors to be in 4 majority." The Company 
Directors attended the mectings of the Court at 
-their own pleasure whereas. the Crown nominees 
would invariably attend to avoid the displeasure 
ol Her Majesty. With a reduced quorum of ten 


— — pi 
92. He was the President of the Board of Con- 


trol at the time of transfer of the Government 
wer. India from the Company to the Crown. 
93. House of Commons, February 12, 1858, 
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and the Six Crown nominees always attending 
meeungs, the policies of the Board of Control 
were always sure to be endorsed. 

The Act had also robbed the Court of Direc. 
tors of the power of patronage, a valuable: pri- 
vilege and a source of authority which the Com- 
pany had always striven to retain. The system 
of restricted competition proposed in 1833, never 
came into force. The Directors, with the con- 
nivance of the Board of Control, cleverly and 
quietly cheated Parliament and they retained 
patronage until 1853. All vacancies, according 
to the Act of 1853, were to be filled by competi- 
tion and only those who succeeded in securing 
top positions. in the merit list were to be select- 
ed lor appointment. It is, however, true that 
this system of entry into service at that stage 
proved a great obstacle to the entry of Indians 
into the civil service. Moreover, the Act of 
Parliament passed in 1856 provided for the clos- 
ing ol the Haileybury College from January 31, 
1858. and, consequently, admissions to it were 
stopped from January 25, 1856. Yet, the impor- 
tance of this provision in the Charter Act of 
1893 could not be minimised, for it finally dep- 
rived the Court of Directors of their coveted 
privilege of patronage. 

In the provision relating to legislation in the 
Act there was a distinct emergence of a Legisla- 
tive Council from the Executive Council. Lord 
Dalhousie actually advocated. and stood firm on 
the two: Councils Theory.” Strictly speaking, 
the Legislative Gouncil, as constituted under. the 
Act, was just an enlarged body of the Governor- 
General's. Council for purposes of legislation. 
But the Act. itself clearly differentiated between 
the Executive and Legislative functions of the 
Councils by Providing "that the Legislative 
Councillors added to the Council of India by 
or under this Act shall not be entitled to sit or 
vote. in the said Council, except at meetings 
thereof for makings laws and regulations.“ The 
Legislative Councillors" were, thus, neatly dis- 
tinguished from the "Executive Councillors" and 
by doing so legislation was for the first time treat- 
ed as à special function of the government requir- 
ing special machinery and special procedure. 


97. Ibid. p. 138. 
98. Lord Dalhousie's Minute, May 17, 1854. See 
also Dalhousie 's Despatch, March 18, 1855. 
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From the very beginning of its career, the Le- 
gislative Council assumed the character of a 
miniature representative assembly assembled for 
the purpose of | inquiring into and ‘redress of 
grievances in addition to its primary duty of 
making laws; Though its members lacked effec- 
tive spokesmen of Indian or non-official views, 
yet the four representatives of the Governments 
of Bombay, Madras, Bengal and Agra, the Chief 
Judge of the Supreme Court and a puisne Judge 
were there to give to the Council the assistance 
of local knowledge and legal experience in mak- 
ing laws. The procedure that the Legislative 
Council adopted for the ‘transaction of business 
before it was much the same as in the British 
Parliament.” & legislative measure was styled 
a bill and it was read three times before being 
finally voted upon. The examination of a bill 
was performed by a: Select Committee instead of 
a single member. The business of the Council 
was conducted in public and its proceedings 
were officially published, modelled on Hansard's 
Parliamentary records)" Questions were put, 
information was elicited, papers were called for 
and the “Legislative Councillors" criticised the 
government for its lapses and excesses. The 
Council unanimously passed a resolution ques- 
tioning the competence of the Court of Direc- 
tors to issue binding directions as to what laws 
should’ be enacted, In one of his private 
letters Lord Dalhousie thus summed up the work 
of the Council: “Our young Parliament is going 
on smoothly and well. It has given me a great 
deal of trouble to bring it into the world, but 
it is a vastly superior machine to the last, and 
will do a great deal of business. In æ Minute, 
dated Feb. 28, 1856, the Governor-General ex- 
pressed the belief that “Parliament and public 
(in Britain) will each year see reason to be more 
and more content with the manner in which the 
Legislative Council of India will fulfil the pur- 
pose for which it was established.” 


But there was a basic difference between the 
President of the Board of Control, Sir Charles 


100. Diary of Lord Dathousie, October 12, 1854. 


101. Lee-Warner, The Life of the Marquis of Dal- 
housie, Vol. IT, p. 240. 

102. Proceedings of the 
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Wood, and the Governor General on the nature 
and. character of the Legislative Council. Sir 
Charles Wood suggested to the Governor - Gene- 
ral chat no legislative measure should be intro- 
duced in the Council without prior submission 
to the authorities at Home, Lord Dalhousie 
sharply reacted to this suggestion and told the 
President of the Board of Control that though 
his authority over the executive government of 
India was complete, his power over the Legis- 
lative Council was only confined to disallowing 
legislation; and that they will assuredly not sub- 
mit their legislation for the previous informa- 
tion“ of the Home' authorities“ Lord Dal- 
housie took a bold stand on the issue of legisla 
tives independence and wrote to Sir Charles 
Wood, “You! instituted by law an independent 
body of ten or twelve English gentlemen. and it 
is right that you should know. early that you 
will find them asserting their legislative inde- 
pendence." bl ud ? otmi 
This brought into the open the clash of ideas 
and approach. Sir Charles Wood wrote to Dal- 
housie,^. I come now to an important matter, 
„as do the members of the Legislative Coun- 
cik and I am afraid you are inclined to place 
them in à position which I do not think and 


never intended that they should occupy. I never 


wished to raise up a grand independent body in 
India. 1 look to the Governor-General. .; . I 
look upon all the Councils, Secretaries, etc., as 
so many machines ‘for lightening the labour of 
the Governor-General and for doing what I 
may call the mechanical work of the Govern- 
ment. I have made him more absolute than he 
was in the Excutive Council, and I do not wish 
to make the Legislative Council a body which 
does more than aid him in law-making. The 
Executive Council is to aid him in administer- 
ing, the Legislative Council in law-making. I 
admit, of course, that the latter must be more 
independent, but I do not wish to make it a 
body that is likely to take upon itself more 
weight and authority than is necessary for the 
purpose of elaborating laws. I do not look 
upon it, as some of the young Indians do, as the 
nucleus and beginning of a constitutional Par- 


105. Lee-Warner, The Life of the Marquis of Dal- 
housie, Vol. II, p. 236, 
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liament in India. Lord Dalhousie did not 
agree with Sir Charles Wood. The independ- 
ence of the Legislative Council, he asserted, was 
not of his making, but of the Act of Parliament. 
He wrote to the President of the Board of Con- 
trol, „1 am unable to see that I have conceded 
to the Legislative Council any greater power 
than the law clearly confers upon it, or that I 
have sought for its members any position beyond 
that which is requisite to make the body fully 
efficient. I must be guided by the Statute of 
1853. Its provisions have given to the Legisla- 
tive Council the independence which I have as- 
cribed to it. The © Governor-General cannot 
help himself. Except in the final veto after the 
passing of the Act, he Has none of that over- 
ruling power which thé law gives him over the 
Supreme Council. 

The "Two Councils Theory, although baulked 
by the ‘Home’ Government, was of momentous 
importance. If accepted, it could have reduced 
thé process of centralisation and absolutism, 
two important features of the East India Com. 
pany's: regime. The concept of the supremacy 
ol the Legislaitve Council would have given a 
fillip to the growth of responsible Government 
in India. The boldness with which the Legisla- 
tive Council had developed under the Act of 
1853, and the attempt that it made to extend 
its competence and functions could have been 
turned into a more effective vehicle of power, 
il the Council had a few non-official members. 


108, Lee-Warner, The Life of the Marquis of Dal- 
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But this development was soon thwarted not so 
much for its legal fallacy as for its potentiali- 
ties. The: parliamentary form, procedure, and 
flourish of the Council, viewed in the light of 
Lord Dalhousie’s theory of independence and 
his previous recommendation for including’ one 
Indian member in the Council, raised certain 
misgivings in the minds of the 'Home' authori- 
ties who feared lest, under the cloak of those 
formal attributes, a representative system might 
find its way into the fortress of their autocratic 
regime. They were so thoroughly allergic to this 
process that despite the fact that the Council 
consisted wholly of British officials, a slight bold: 
ness or inquisitiveness shown by it, a few harm- 
less pryings into the affairs of the Executive, an 
unceremonious presentation of a few unsuccess- 
ful petitions for the redress of grievances, a well 
argued defiance of the parental authority of the 
‘Home’ Government, and the public rejection 
of certain bills made the authorities in Britain 
nervous." They wanted legislation only to be 
a subordinate function of the Government. of 
India and expected the Legislative Council to 
function merely as a legislative committee of the 
Executive Council. They could not, therefore, 
permit the Legislative Council to become q nuc- 
leus of constitutional parliament. 


TTT 

110. Refer to Sir Charles Woods letter, February 
18, 1861, to Sir Bartle Frere. John Marti- 
nean, The Life and Correspondence of Sir 
Bartle Frere, Vol. I, p. 336. 
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Transaetions of the Indian History Congress, 
Fifth (Hyderabad) Session, 1941, pp. 529-30. 
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CHAPTER IV 


End of ‘Company Bahadur’ 


Assumption by the Crown 

The ‘Mutiny’ of 1857, now acclaimed by 
Indians as the First War of Independence, 
brought about the extinction of the ‘Company 
Bahadur’ and the assumption of the administra- 
tion of India by the British Crown. As seen ear- 
lier, events had been moving fast in that direc- 
tion but the process was accelerated by the hap- 
penings of 1857. Even before the suppression of 
the ‘Mutiny’ Whigs and Tories had agreed 
among themselves that the process begun in 1853 
should be completed without further delay. Lord 
Palmerston reflected British public opinion, 
when he announced, after the General Elec- 
tion, his Government's intention to introduce 
a Bill in Parliament for the direct assumption 
of the Government of India by the British 
Crown. The East India Company was per- 
turbed and presented a petition’ to both 
Houses of Parliament in a vain bid to avert the 
inevitable. It was pointed out that if the ad- 
ministration of India had been a failure, the 
fault lay not with the East India Company but 
directly with the British Government represented 
by the President of the Board of Control, who 
was the king-pin in the machine of the Company's 
‘Home’ administration. This petition, as well as 
the subsequent ones, could not stem the tide of 
mounting Criticism against the Company's ad- 
ministration, and after Palmerston and Disraeli's 
abortive attempts at legislation? the Bill for 
the Better Government of India, introduced by 


1. The petition was drafted by John Stuart Mill. 


2. Soon after the Second Read of the Pill 
Palmerston 's Ministry e t C Derby 
formed the Government, the Chan- 


cellor of the Exchequer and Leader of the 
House of Commons, introduced a new Bill. 
As it found no support, the Bill was abandon- 


S Lord Stanley then introduced another 
II. 
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Lord Stanley, President of the Board of Control 
became an Act of Parliament on August 2, 1858. 


The Act of 1858 finally relieved the Company 
of its political responsibilities and provided for 
direct assumption of the Government of India 
by the British Crown acting through a Sec- 
retary of State. The transfer of power, however, 
was no more than a formal change. It was the 
culmination of the process that had begun in 
1784, if not 1773. 


BALANCE SHEET OF THE COMPANY’S 
ADMINISTRATION 

On the credit side 

The East India Company, wrote Marshman 
“was created two hundred and fifty years before 
for the purpose of extending British commerce 
to the East; and it transferred to the Crown on 
relinquishing its functions an Empire more mag- 
nificent than that of Rome." This magnificent 
Empire was not built without blunders and even 
heinous political crimes. “To disguise them and 
to maintain that the British administrators were 
always swayed by impeccable motives and unerr- 
ing statesmanship is to produce an unrealistic and 
impossible picture, for we are dealing after all 
with the human agency. But when all necessary 
qualifications are made, the annals of the Com- 
pany form one of the most fascinating pages in 
History." This statement does not come from 
an impartial historian; nonetheless it cannot be 
denied that there were statesmen in the service of 
the Company who evolved a high standard of 
humanitarian administration. They were “filled 
with a deep sense of mission. To them goes the 
credit of raising the administration of the East 
India Company from the counter to the pedestal 


9. Marshman, J. C., The History of India, Vol. 
II, p. 457. 


4. Roberts, P. E., History of British India, p. 24. 
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of trusteeship. Even while they were engaged in 
building they were contemplating its end. The 
instability of the empires, even the mightiest, 
was ever before their eyes, and their ideas about 
government and its obligations to the governed 
were cast in the loftiest mould."* Wellesley, Hast- 
ings. Munro, Malcolm, Elphinstone, Metcalfe 
and Bentinck belonged to that succession of en- 
lightened statesmen whose nation-building activi- 
ties and reforms deserve just appreciation. 


During the period under review serious at- 
tempts were made to provide am effective gov- 
ernment capable of maintaining law and order. 
The Company succeeded therein, though not 
without initial blunders. By slow degrees an effi- 
cient convenanted civil service of character, ability 
and experience was evolved out of the older sys- 
tem of pure jobbery and corruption. Hastings, 
Munro and Elphinstone even tried to pave the 
way for the Indianisation of the services. While 
introducing Charter Bill of 1853, which express- 
ly provided that no subject of the Crown should 
be, by reason only of his religion, descent or 
colour, disqualified for any place, in the 
Company's service, Macaulay declared in the 
House of Commons’ that he would to the last 
day of his life feel "proud of having been one 
of those who assisted in the framing of the Bill 
which. contains" that “noble clause.” 


A working settlement of land revenue and the 
organisation of civil and criminal justice were 
effected in order to ensure the provision of a 
just government. The extirpation of human 
sacrifice, the extinction of slavery, the abolition 
of sati and infanticide and the suppression of 
thuggee laid the foundations of a humane social 
system. In fact, a constant war was waged 
against some barbarous customs then prevalent 
in India. John Lawrence adopted as his motto 
“the new trilogue of the British Government : 
thou shalt not burn thy widows; thou shait not 
kill thy daughters; and thou shalt not bury thy 
lepers alive." 

Measures of famine relief were taken to re- 
lieve suffering. Efforts were made to develop 
means of communication and transport as well 
as irrigation to arrest the recurring threat of fa- 


5. Masani, R.P., Britain in India, p. 24. 
6. Cl 87. 
7. July 10, 1833. 
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mines. The extension of the Grand Trunk 
Road, the great arterial highway across India, 
was vigorously pushed through and completed 
from Lahore to Peshawar. The first section of 
railway from Bombay to Thana was completed 
in 1853, and before Lord Dalhousie relinquished 
his office, a network of hundreds of miles of 
railways was under construction. Telegraphic 
communication was established between Cal. 
cutta, Madras, Agra and Peshawar, and the pos- 
ta] system was brought within easy reach of the 
poor, and from one end of the country to the 
other. Lord Dalhousie had fervently supported 
the policy of digging canals and the Bari Doab 
Canal venture was completed in 1859. The Go- 
davari works and the Krishna River canal too 
fructified. 


The adoption of the Western system of edu- 
cation and the recognition of the right of Indians 
to places in the Company's service, though im- 
perfectly conceded and treacherously delayed.“ 
were valuable incentives to national consciousness 
and political advance in India. 


Other side of the Medal 


Whatever may be the degree of excellence ot 
the Company's administration on abstract princi- 
ples or for its specific achievements, the real merit 
of an administrative system is evidenced by the 
views and reactions of those who bore the brunt 
of it and were directly affected by it. From Raja 
Ram Mohun Roy, father of political liberalism 
in India, to organised political opinion as ex- 
pressed in the petitions of the British Indian 
Association, the Madras Native Association,“ 
and the Bombay Association?" the Company's 
regime was regarded as outmoded, and they 
boldly demanded a better and nobler administra- 
tion based on the model of the British Govern- 
ment, Their persistent demand for various re- 
forms must be taken as a fair measure of their 
condemnation of the Company's administration 
in India. Liberal-minded Englishmen, like Sir 
John Short, Sir Thomas Munro, Sir John Mal- 
colm, and George Thompson, also joined the 


8. Phillips, C.H., East India Company, p. 297. 


9. Parl. Papers, H. I., No. III of 1852-53, pp. 
249-51. 


10. Parl. Papers, H. C., No. 768 of 1852-53, p. 
120; and H.C, No. 426 of 1852-53, p. 438. 


11. Parl. Papers, H. C., No. 426 of 1852-53, p. 476. 
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Indians in condemning various aspects to the 
administrative system of British India. 

The. foremost of all that compels attention 
about the first century of British rule in India 
was the appalling poverty and grinding distress 
to which the people were reduced by the ruin of 
indigenous industry, oppressive land-tax and 
perpetual drain of wealth.* Indians were re- 
duced to passive onlookers; they had no place 
or, power in the administration of their own 
country. They were excluded from the dignity 
of offices which even the lowest Englishmen 
could not be prevailed upon to accept. The 
curse of political subjugation with all the atten- 
dant evils, so pathetically described by Munro, 
exercised a degenerating influence upon the life 
and character of the people at large. “The ear- 
ly dreams and enthusiastic hopes of the small 
band of English-educated Indians were giving 
place to disillusion and despair, while the com- 
mon people, full of discontent and disaffection, 
bided their time in sullen resentment, marked 
by occasional outbursts of violence. By the 
time the British completed the first hundred 
years of their rule, they gained the whole of 
India, but lost their hold on the hearts of the 
Indians." Malcontents of today are revolu- 
tionaries of to-morrow. 


^^ GOVERNMENT OF INDIA ACT, 1858 
The Crown 

The Government of India Act, 1858, declared 
that thenceforth India would be governed by 
and in the name of Her Majesty the Queen, and 
vested in the Crown all the territories and 
powers of the East India Company.* It further 
provided that "all territorial and other reve- 
nues of or arising in India and all tributes and 
other payments in amy respect of any territories 
„ hall be received for and in the name of 
Her Majesty, and shall be applied and dispos- 
ed of for the purposes of the Government of 


12. Refer to R. C. Dutt's India under Early Bri- 
tish Rule, and India in the Victorian Age. 

13. ... Indians remained exeluded in both civil 
and military departments from any but the 
most minor posts. When the ‘Mutiny’ broke 
out in 1857 no Indian was holding anywhere 
in India post worth more than Rs. 2,000 a 
year", Sri Ram Sharma, A Constitutional 
History of India, p. 64. 


14. Cl. 1, The Government of India Act, 1858. 
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India alone.. The Act envisaged the ap. 
pointment of a fifth Secretary of State,” who, 
with the aid of a Council/* was to govern India 
in the name of Her Majesty and wield all the 
power and authority hitherto exercised by the 
East India Company and the Board of Con- 
trol.“ 


The appointment of the Governor-General of 
India and the various Governors was to be 
made by the Crown.” All treaties made by the 
East India Company as well as existing Acts and 
provisions. of law were to continue in force and 
were made binding on the Crown as also the 
contracts, covenants, liabilities and engagements 
entered into by the Company.” 


The Royal Proclamation 


The assumption of the Government of India 
by the Crown on November 1, 1858, was pro- 
claimed to the people of India at a durbar held 
at Allahabad in the name of Queen Victoria by 
Lord Canning, the first Viceroy and Governor- 
General of India. The original draft of the 
Proclamation was criticised by the Queen and 
she requested the Prime Minister to frame it 
de novo "bearing in mind that it is a female 
Sovereign who speaks to more than a hundred 
millions of Eastern people, on assuming the 
direct government over them, and after a bloody 
war, giving them pledges, which her future reign 
is to redeem, and explaining the principles of 
her government. Such a document should bre- 
athe feelings of generosity, benevolence, and 
religious toleration, and point out the privileges 
which the Indians will receive in being placed 
on an equality with the subjects of the British 
Crown, and the prosperity following in the train 
of civilisation." The re-drafted Proclamation, 
much better known to the Indian people than 
the Act of 1858 itself, was regarded for nearly 
half a century as a charter of their rights, al- 
though actually it was more breached than ob- 
served by the bureaucracy in India. 


20. Cl. 67. 
21. Mukherji, P., Indian 
ments, p. 335, f.n. 
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Declaring the advent of the new regime the 
Proclamation enunciated a new administrative 
policy towards the Rulers of Indian States. They 
were unequivocally assured that there would be 
no encroachment on their territory, personal 
rights and privileges, all treaties made with them 
by the East India Company would be maintained, 
and. their rights and dignity would be honoured. 
A year later, at,a durbar held at Cawnpore,™ the 
Viceroy announced that the rule against the adop- 
tion of heirs was rescinded and the 'doctrine of 
lapse' was renounced." The Proclamation pro- 
mised to all the people of India the faithful and 
conscientious fulfilment of the obligations of duty 
to which the Government was bound, and assur- 
ed them "that all shall alike enjoy the equal and 
impartial. protection of the law.” Freedom of 
religious belief and worship was guaranteed to 
all subjects and. equality in respect of the ser- 
vices solemnly assured. 

The Proclamation further declared that due 
regard would be given to the right of the people 
in land “inherited bv. them. from their ances- 
tors", and "when. by the blessings of Providence 
tranquillity shall be restored", it would be the 
earnest effort of Her Majesty's Government “to 
stimulate peaceful industry, to promote works 
of public utility and improvement and to ad- 
minister its government for the benefit of all the 
subjects" The Proclamation concluded with the 
grant of amnesty to those who had rebelled, ex- 
cept those directly guilty of the murder of the 
British. and convincingly impressed upon the 
people that "In their prosperity will be our 
strength, in their contentment our security and 
in their gratitude our best reward". 

Despite the Queen's Proclamation and the 
solemn assurances it contained and unequivocally 
reiterated on all occasions, there emerged after 
1870, the policy of a New Imperialism which as- 
serted the exalted position of the British Crown 
in relation to India. Following the enactment of 
the Royal Titles Act of 1876," which was initiat- 
ed by Disraeli's Government, Queen Victoria was 
proclaimed "Queen Empress of India" at a durbar 
held at Delhi on January 1, 1877. Edward VII, 
the next King, was proclaimed “King Emperor of 
.... Lae cp 

22. Now Kanpur. 

93. The Princes interpreted the ‘doctrine of lapse" 

as a disguised form of annexation, 
24. CL 39 and 40 Viet. C, 10. 
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Indit’ at a second durbar held at Delhi on Jan- 
uary 1, 1908. In 1911, George V succeeded to this 
title at a relatively more impressive durbar, also 
held at Delhi. The British Crown became the 
symbol of the unity of the British Empire, a link 
which. integrated different territories inhabited 
by people belonging to different races, speak- 
ing different languages and professing different 
religions, but all owing allegiance to the Crown. 


THE HOME GOVERNMENT 

Control by Parliament 

With the transfer of the Government of India 
to the Crown the supremacy of the British Parlia- 
ment wa: complete. All authority at all levels 
emanated therefrom. The Acts of Parliament 
created and determined the powers and jurisdic- 
tion of thé various organs of Government. It was 
open to Parliament to exercise control either 
through legislation enacted by itself or by requir- 
ing its approval of rules made under powers of 
delegated legislation. It controlled the revenues 
of India and could call upon the Secretary of 
State for India to account for any matter relat- 
ing to Indian administration. But all this was a 
theoretical supremacy. Actually, Parliament “was 
a sleepy guardian of Indian interests". Before 
1858, it was Parliament's habit to hold a regular 
inquest into Indian administration. But this 
practice was abandoned after 1858, and, as the 
authors of. Montagu-Chelmsford Report put it, it 
was "the paradox that Parliament ceased to assert 
control at the very moment it had aoquired it."* 
During the period under review — (1853-1918), 
the interest of Parliament in matters Indian was 
neither well sustained nor well informed, except 
in matters of political agitation, opium trade, 
cotton excise duties or other allied matters. Even 
in the fulfilment of its statutory obligations, ıt 
proved anything but a vigilant guardian. On 
occasions when a report on the moral and ma- 
terial progress of India was presented and ac- 
counts laid before Parliament once a year "a per- 
{unctory debate attended by a handful of mem. 
bers with Indian interests convinced resentful 
Indian visitors to the Commons of the complete 
indifference of the British people to Indian af- 
fairs." The policies and actions of the Secre- 


35. Report on Indian Constitutional’ Reforms 
(1918), para 33, p. 20. 

26. Keith, A.B, A Constitutional History of 
India, p. 170. l 
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tary of State for India remained unscrutinised 
and uncontrolled, except for matters in which the 
interests of Britain were involved. If ever Par- 
liament evinced some interest, the Secretary of 
. State for India could very easily afford to ignore 
its behest, as was done in the case of opium trade 
in 1889 and 1891, and on Bradlaugh's resolution 
for holding simultaneous examinations in India 
and Britain for recruitment to the Indian Civil 
Service. The Montagu-Chelmsford Report said, 
"We note that Her Majesty's Ministers did not 
feel it necessary to give effect to resolutions of 
the House of Commons...., because they felt 
assured that the House would not on reflection 
constrain them to carry out measures which on 
inquiry proved to be open to objection. No one 
questions the competence of Parliament to inter- 
fere as drastically or as often as it chooses. Our 
point, however, is that it does not make a 
custom of interfering." : 
The indifference of Parliament of Indian affairs 
could be ascribed to a variety of reasons. Ever 
since the fall of the Coalition Ministry in 1783, 
Indian affairs had been scrupulously kept outside 
the vortex of British party politics. At every 
stage of the renewal of the Company's Charter, 
Parliament had held an elaborate and searching 
inquiry into the affairs of the Company with an 
intent to wrest political powers from the Court of 
Directors. But as soon as Parliament finally dec- 
reed the Company's extinction in 1858, it was ap- 
péased. "It seemed that this was what it had 
been fighting for all along, and having estab- 
lished authority in principle, it neglected its 
avowed intention of holding a continuous inqui- 
sition over the Government of India.“ 


Pre-occupation with the affairs at Home, in 
Ireland and on the Continent, the great distance 
between Britain and India and the absence of 
easy and rapid means of communication between 
them, and the gross ignorance of Indian condi- 
tions on the part of an average Member of Par- 
liament were some of the other important reasons 
which made Parliament disinterested, Those 
Members of Parliament who devoted themselves 
to the study of Indian problems with a view to 
finding means of ameliorating the condition of 
EE SCR o ane 

27. Report on Indian Constitutional 
(1918), para 33, p. 20. 

28. Sri Ram Sharma, A Constitutional History of 
India, p. 83. 
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the people soon gave it up in disgust, as such a 
venture was not politically remunerative. Dis- 
cussion was, therefore, out of date and ill-inform- 
ed and confined to à little “knot of members and 
to stereotyped topics”, arid it was rarely followed 
by any decision. 


When sn Englishmen does not do a thing him- 
self, he will trust others to do it for him. When 
Members of Parliament realised that they had 
neither the incentive to know nor the means to 
effectively control Indian administration, they 
trusted the ‘man on the spot’. The growth of the 
press in India, development in the means of com- 
munication, the steady advance of India to West- 
ern methods of education and the beginning of 
the representative institutions in the country, all 
helped to promote a feeling that India’s welfare 
was generally safe in the hands of the Govern- 
ment of India. There was, indeed, a consensus. 
If anything went amiss and the issue was raised 
in Parliament, “the Secretary of State would back 
the Governor-General who would support the 
Provincial Government, which in its turn would 
be backing its Collector or the departmental head 
on the spot." 


The position of the Secretary of State for 
India before the enactment of the Reforms of 
1919, differed from that of other Cabinet Minis- 
ters in two important respects and these differen- 
ces vitally influenced the attitude of the Members 
of Parliament. The salary of the Secretary of 
State for India was paid out of the Indian re- 
venues and it was not a subject for discussion in 
the House of Commons and a vote in the Com- 
mittee of Supply. An attempt was made in 1906 
to place the salary of the Secretary of State for 
India on the British estimates, but it proved 
futile. The majority opinion in the Commons 
thought that such a change would bring Indian 
administration into the vortex of party politics. 
Secondly, right from the transfer of power to the 
Crown in 1858, the stewardship of India Office 
had fallen to the charge of seasoned statesmen 
and eminent administrators reputed for their 
honesty of purpose.” All of them commanded, 
irrespective of their Party affiliations, universal 


29. They included Sir Charles Wood (afterwards 
Viscount Halifax), Lord Salisbury, Duke of 
Argyll, Lord Randolph Churehill, John Morley 
(afterwards Lord Morley), and Edwin Mon- 
tagu. 
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under the circumstances, thought it safe to leave order was to be signed by the Secretary of State 
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the Secrttary of State alone to supervise and con- for india alone and despatches from the 
trol the Indian administration. Finally, the Gov. ernment of India were likewise to be addressed 
ernment of India Act, 1858* had provided the to him and not to the Council.“ The Council 
Secretary of State for India with a Council and had, thus, no initiative, It could consider only. 
no grant or appropriation of the revenues of those matters which the Secretary of State deem- 
India could be made without the concurrence ed necessary or expedient to refer to it. The Sec 
of a majority of votes at a meeting of the Coun- retary of State was empowered to override the 
cil. This provision explained that to this “extent majority decision of the Council,” except in 
Parliament deliberately divested itself of the power affairs relating to expenditure and loans“ The 
ol interference in Indian administration. s Act also provided that the concurrence of a ma- 
jority of members at a meeting of the Council 
THE SECRETARY OF STATE IN COUNCIL n pam for any pe or appropriation of 
" " thc Indian revenues, for purchasing or acquir- 
EE CM. pon ing any property or ya disposing py ' 
With Parliament as a "sleepy guardian", the lor making regulations for the division and dis- 
Secretary of State for India became the de facto — wibution ol patronage and power of nomination 
head of the Government of India. In order to among the several authorities in India and for 
provide him with expert advice on affairs relating restoring to their stations, offices and employ- 
to India he was provided with a Council of fif. ments, officers and servants suspended or remov- 
teen members, eight appointed by the Crown and ed by any authority in India." Subject to these 
the remaining seven elected by the Directors of limitations the Council was expected to exercise 
the defunct East India Company from among à sort of “moral check" on the Secretary of State 
themselves. Of these, more than half in each for India. The object was to provide the Secre- 
group and in all at least nine, were to be per- tary of State for India with expert aid and ad- 
sons who had served or resided in India for ten vice without sacrificing their convictions to the 
years at least and had not left India more than exigencies of party politics. The*Opposition was 
ten years preceding the date of their appoint- especially anxious "to clothe the new body", as 
ment? Vacancies in the group appointed by the Gladstone declared in the House of Commons, 
Crown were filled by the Crown and those among "with all the moral weight and influence that 
the seven other members were filled by cooption.? was consistent with retaining intact the respon- 
All Members constituting the Council of India sibility of the Secretary of State” to Parliament. 
held office during good behaviour, subject to Sir Charles Wood, who was the first Secretary of 
removal by the Crown upon an address of both State for India and remained in office for seven 
Houses of Parliament. In order to prevent them years thought the same way and acted according- 
from taking an active part in party politics, the ly in his relations with the Council of India. He 
Act debarred members of the India Council from deprecated any measure which could diminish 
Seats in Parliament. Each member of the Coun- the independence and self-respect of the Council, 
cil was to be paid a salary of £1,200 a year. for a strong Council was needed to give the 
The Council of India w s charged with the Piece of thé State che ft Muri tor 
duty of conducting under the direction of the resisting party prewar d ponen Der imm 
Sec applied in a manner beneficial to India." 


Secretary of State for, India "the business trans- 
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acted in the United Kingdom in relation to the ^ 30, Cl. 19. 


Government of India and the correspondence 
j ` 36. Ibid. 
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means to extend the effective assertion of this 
restraint in all cases, especially where Imperial 
questions were concerned... It was never intend- 
ed that the Council should be able to resist the 
Cabinet by stopping supplies."* The Duke of 
Argyll insisted that power of the Council of 
India ceased when the Cabinet had decided on 
any subject, and this was precisely the accepted 
position. Sir John Strachey's testimony in this 
respect is important. He said, “The powers thus 
siven to the Council in controlling expenditure 
are, however, far from being as great as at first 
sight they seem to be, for they can only be exer- 
cised in regard. to. the ordinary business of the 
administration, Orders involving large expendi- 
ture may be given by the Secretary of State with- 
out either the consent or the knowledge of the 
Council."* Matters involving policy, as the levying 
for war and other measures involving large ex- 
penditure from Indian revenues, were determined 
by the Cabinet and for these the Secretary of 
State was responsible to Parliament. 


Substitution of Private for Official 
Correspondence 


Other conditions helped to increase the sub- 
ordination of the Council to the Secretary of 
State. With the development of telegraphic 
communication between London and India, and 
the policy of substitution of private letters and 
telegrams for official correspondence the position 
of the Council of India further worsened. By 
adopting this method for the transaction of busi- 
ness the Secretary of State and the Governor- 
General of India both ignored their Councils. 
Lord Curzon observed in the House of Lords that 
in the time of Lord Morley, “it was found that 
the private and secret correspondence by wire, 
between the of State and the Viceroy, 
without the knowledge of their respective Coun- 
cils, had been carried to a point which amounted 
to à usurpation of the powers of the latter and 
was inconsistent with the constitutional basis of 
the Government of India." The Mesopotamian 
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54. The Cambridge History of India, op. citā 
Vol. VI, pp. 213.14. 8 
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Commission condemned the adoption of such a 
procedure’ for the transaction of official business, 
and Parliament, too, vehemently criticised it. 
Lord Lansdowne” explained the danger of ex- 
cessive resort to private telegrams and maintain- 
ed that “to switch the official correspondence off 
the official rails on to the rails of a private cor- 
respondence is entirely unfair to all concerned. 
It is unfair to the Council, and also unfair to 
Parliament and to the public.“ Lord Crewe, 
the Secretary of State for India, defended his po- 
licy and maintained that private — telegraphic 
communications "go through fewer hands than 
if they were sent as official telegrams" and con- 
sequently eliminated possibilities of leakage in 
India.” 


Position of the India Council 


The Council of India, thus, gradually lost ef- 
fective power. But the absence of power did 
not imply the absence of influence, at least up 
to Morley’s time. The actual degree of influen- 
ce exercised by the Council of India varied from 
one Secretary of State to the other. Lord Derby 
said in . Parliament in 1858, that it depended 
upon "the character and  selfreliance of the 
head of any great department how far he is 
influenced or controlled, how far he is guided, 
by those who fill permanent situations, and to 
what extent he is the master of his own depart- 
ment"" Lord Derby had hoped and believed 
"that the Council will be found neither the 


in Council. 18 Geo. III, C. 63, C. 9; and 3 and 
4 Will. IV, C. 88, S. 39. The usual procedure 
for the receipt for despatches from the Seere- 
tary of State for India, as provided in the 
Standing Rules of Business of the Governor- 
General’s Council, was ‘‘that all Despatches 
issuing from and received by....shall be sub- 
mitted to the Governor-General in the first 
instanee for signature or perusal, as the ease 
may be, being circulated thereafter to other 
Members of the Council.’ The Rules further 
provided that ‘‘Despatches from the Secre- 
tary of State shall be circulated as promptly 
as possible. Rules and Orders for the Tran- 
saction of Business in Counoil. (Confiden- 
tial) No. XXXVII. 

57. Lord Lansdowne was the Viceroy and Gover- 
nor-General of India from 1889 to 1894. 
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masters of the Secretary of State nor his puppets, 
but that they will prove that which their quali- 
fications prepare them to be, most valuable ad- 
visers to the Minister in all matters relating to 
India." But Lord Salisbury reduced his Coun- 
cil to a position of mere subordination. He pur- 
sued his foreign policy towards Afghanistan, occu- 
pation of Quetta, and the North-West Frontier 
of India in the teeth of opposition of his Council. 
In fact, he determined his Indian policy by pri- 
vate correspondence between himself and the 
Governor-General, disregarding the Council at 
Home, and the Council in Iidia. 

Lord George Hamilton and Lord Randolph 
Churchill, on the other hand, "bore enthusias- 
tic testimony to the value of the Council, which 
unquestionably controlled carefully expenditure 
with a continuity of oversight which afforded a 
valuable check, while it aided the Secretary of 
State in resisting any reckless efforts to add to 
Indian burdens.” The Act of 1907 finally made 
the Council a tool in the hands of the Secretary 
of State. The reduced tenure of office of the 
Councillors, the flexibility in their numbers, 
their reduced salaries and the power given to the 
Secretary of State to re-appoint a member after 
the expiry of his term of office enhanced his au- 
thority and. prestige. The lure for re-appoint- 
ment was a sufficient inducement for the members 
of the Council to remain submissive and only 
those who proved their utility to the Secretary 
of State could hope to be re-appointed. The 
Secretary of State was, thus, always in an ad- 
vantageous and eminent position to get his deci- 
sions cndorsed by the Council whenever he deem- 
ed expedient to consult it. No Secretary of State 
ever consulted his Council less than Morley and 
none acted more autocratically than he. He 
"knew how to keep Viceroy and Council in their 
respective places." 


India's demand for abolition of the 

Council 

Ever since its creation in 1858, the Council of 
India had been the object of scathing criticism 
at the hands of enlightened public opinion in 
India. 'The Indian National Congress, at its 
very first session, demanded its abolition "as a 
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necessary preliminary to all other reforms." Sir 
William Wedderburn observed, in his Presiden- 
tial Address at the Bombay session of the Con- 
gress in 1889, “things were not so bad until the 
passing of the India Act in 1858... . It is from 
that Act that I date our principal misfortunes. 
Til then we had two important safeguards. 
The first was the wholesome jealousy felt by 
Parliament towards the East India Company as 
a privileged Corporation. The other was the 
necessity for the renewal of the Company's Char- 
ter at the end of every twenty years. .. Now un- 
fortunately both these safeguards are lost. The 
official administrators, who used to be viewed 
with jealousy, have now been admitted into the 
innermost sanctum of authority; and, as Coun- 
cil to the Secretary of State, form a secret court 
of appeal for the hearing of all Indian com- 
plaints. They first decide all matters of India, 
and then retire to India Council at Westmins- 
ter to sit in appeal on their own decisions. Such 
a method of control is a mockery, a sham and a 
delusion.”* 1 


The members of the India Council, required 
to possess Indian experience, were appointed 
from among the retired civil and military ser- 
vants of the Crown in India. Trained and har- 
dened in the bureaucratic methods of adminis- 
tration, they constituted an "oligarchy of fossiliz- 
ed Indian administrators" While in India, the 
careers of many of them were records of their 
open and bitter hostility against even the most 
minor political aspirations of the Indians and 
when they found a berth in the India Council, 
they exhibited their attitude of hostility even 
more bitterly and thwarted at every step the 
demand for the share of Indians in the Coun- 
cils in India and the administrative services. 
When Lord Morley decided to appoint two 
Indians to his Council, the members of the India 
Council as a body protested against such ap- 
pointments.* In 1914, Lord Crewe introduced 
a Bill in Parliament, imposing a statutory obli- 
gation to appoint to the Council of India two per- 
sons domiciled in India and selected from a list 
drawn up by the non-official members of the Im- 
perial and Privincial Legislative Councils. The 
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members of the Secretary of State's Council made 
frantic chorts to get the Bill rejected and the 
House of Lords obliged them by fulfilling their 
desire; it was, therefore, but natural that the 
educated class of Indians should agitate for the 
abolition of the Council of India. But in spite of 
their persistent and vigorous demand for its abo- 
lition the Council not only survived but continu- 
ed to be recruited from the retired. Anglo. Indian 
officials who had outdated knowledge of Indian 
problems and had no sympathy for their politi- 
cal aspirations. 


The Secretary of State and the Government 
.9f India 

In relation to the Government oí India also 
the Secretary ol State came to exercise unlimit- 
ed authority in actual practice. The position of 
the Home Government vis-a-vis the Govern- 
ment of India was radically altered as compar- 
ed to what had existed before 1858. During 
thé: régime of the East India Company the func- 
tion o, tic Home Government generally was 
not to direct the details of. administration, but, 

as John Stuart Mill put it, "to scrutinize and re- 
vise the: past Acts of the indian | Government, 
to lay down principles, and issue general ins- 
tructions for their future guidance, and to give 
or refuse. sanction to great political measures, 
which are referred home ior approval.“ The 
difficulties of long distance between Britain and 
india, the absence of speedy means of commu- 
hication, the duality of Government. at ‘Home’ 
and the cumbrous method of procedure adopted 
in practice lor the transaction of business made 
it impossible for the Home authorities to exer- 
cise-tflective control over the Government of 
India. Normaliy, it would bea year, and some- 
times even two, before the Governor-General 
eould get a reply to a despatch." The Govern- 
ment of India, under the circumstances, could 
not afford to wait for instructions all that time 
abd; acted on its own initiative and authority. 
Gonsequently, there emerged the theory of the 
man on the spot’. The control of the ‘Home’ 
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authorities could be nothing but ex post faclo. 
They would carefully examine the fait accompli 
and lay down the broad principles of policy for 
luture guidance. It was only in extreme cases 
"when the disobedience could no longer be en- 
dured with patience" that the Governor-General 
was recalled. 


Alter the transfer of the Government of 
india to the Crown in 1858, the position was 
changed and the Home Government came to 
exercise a far closer, minute and more ellective 
control. Sir Bartle Frere thought in the early 
sixties that "the Secretary of State should act 
ouiy as the representative and colleague of the 
Viccroy, the Cabinet and Parliament and pco- 
ple. According to Kamsay MacDonald, “the 
intention of Parhament in 1838 was to give the 
power of initiative to tne Government of India, 
at of examination and revision to the Secre- 
tary of State's Council, that of veto to the Sec- 
retary himself.“ But soon the Home Govern- 
ment pressed for its absolute supremacy. Lord 
Canning’s bold assertion of the authority of the 
Government of India “provoked the Home Gov- 
erument into a vigorous assertion of its supre- 
macy”. Sir Charles Wood, the 
State, reminded the Governor-General, Lord 
tigin, that “the Home Government is the ab- 
solute power, and strong as its despotism may 
be to support the Government of India (as it 
ought), there are limits to that. In details and 
urgent matters the Government of India ought 
to do everything, but in matters of principle it 
ought to be sure of the support of the Home 
Government; and it is foolish, if it does not en- 
sure that before it acts.“ 


Secretary of 


Lord Elgin did not agree with the Secretary 
of State and resented Sir Charles Wood's undue 
interference in the affairs of the Government of 
India. But the Governor-General’s resentment 


did not cut any ice." John Strachey gave an 
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account of the relations between the Home Gov- 
ernment and the Government of India. He 
observed, “It has often been said that one re 
sult of the transfer of power of the Government 
of India to the Crown has been to increase very 
greatly the interference of the Home Govern- 
ment, and to weaken the authority of the Gov- 
ernment oí India itself, Having myself been a 
member of the Government of India for nearly 
nine years, under five Viceroys, from Lord Law- 
rence to Lord Ripon, and afterwards a member 
for ten years of the Council of the Secretary of 
State, this is a point on which I feel that I have 
authority to speak...; but it is an error to sup- 
pos: that the Secretary of State is constantly in- 
terfering in the ordinary work of the Indian ad- 
ministration. The description of the Home 
Government given by J. S. Mill in the time of 
the East India Company is as applicable now 
as when he wrote.“ 


Besides the special privileges of the Secretary 
of State other factors served to increase the in- 
fluence of the Home Government. The  com- 
pletion of the Suez Canal and the establish- 
ment of a direct telegraphic line between Lon- 
don and India enabled the Secretary of State 
and the Governor-General to exchange their 
views through weekly letters and daily telegrams. 
The Government of India could no longer pre- 
sent its policy as a fait accompli. The Secretary 
of State now sought to exercise greater control 
over the administration of India, sometimes even 
prying into details, by keeping himself inform- 
ed on all matters and by issuing detailed and 
positive orders. These new developments led 
to friction between the Home Government and 
the Government of India.“ In 1870, Lord Mayo 
protested at being required to pass the Contract 
and Evidence Bills in the form approved by the 
Secretary of State on the ground that such direc- 
tion deprived the Indian Legislature of ist 


direction and control of all acts, operations 
and concerns which related to the Government 
of India. It was the duty of the Governor- 
General of India to give due obedience to all 
such orders as he received from the Seeretary 
of State. 


John Straehey, India, Its Administration and 
Progress (revised by Holderness), p. 91. 
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ireedom of action." The Secretary of State as 
serted his authority to do so and wrote in reply 
that “the final control and direction of the ab 


the Imperial Government at Home. And no 
Government can be subordinate, unless it is 
within the power of the superior Government 
to order what is to be done or left undone, and 
to enforce on its officers, through the 

and constitutional means, obedience to its direc- 
tions as to the use which they are to of 
official position and power in furtherance of the 
policy which has been decided upon by the ad- 
visers of the Crown." The Secretary of State 
also asserted the right of the Home Government 
to issue directions regarding executive as well as 
legislative matters. “Neither can I admit", the 
Duke of Argyll said, “that it makes any real 
difference in the case if the directions issued by 
the Imperial Government relate to what may be 
termed legislative as distinguished from execu- 
tive affairs. It may be quite as essential, in 
order to carry into effect the views of the Im- 
perial Government, as to the well-being of Her 
Majesty's Indian Dominions, that a certain 
measure should be passed into a law, as that a 
certain Act, described in common language as 
executive, should be performed." The Secretary 
of State further clarified that the power of the 
Home Government was not limited to a mere 
imposition of a veto on Acts passed in India. 
it could secure legislative sanction for any mez- 
sure it considered necessary for the welfare or 
safety of the Indian Empire. 


Tension became more acute, when Lord 
Northbrook attempted to assert the independ- 


ence of the Government of India in relation to 
fiscal matters. The Home Government was 
equally firm in asserting its constitutional right 
in determining. the fiscal policy and its proper 
‘implementation. There was synchronisation of 
those irreconcilable. differences with the policy 
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towards Afghanistan. Northbrook refused to 
become the mouthpiece of the policy of Her 
Majesty's Government and tendered his resign- 
ation, ostensibly on grounds of ill-health. But 
in a letter to Lord Salisbury, Northbrook wrote, 
“When I wrote to you last September to say 
that I wished to be relieved of my office, there 
was no political question upon which I felt 
serious anxiety. There are, however, now two 
questions which cause me much trouble; one is 
tariff, the other our policy towards Afghanistan.“ 
In an earlier communication, the Secretary of 
State, Lord Salisbury, had unequivocally inform- 
ed the Governor-General, It is not open to 
question that Her Majesty's Government are as 
much responsible to Parliament for the Govern- 
ment of India as they are for any of the Crown 
Colonies of the Empire. It may even be said 
that the responsibility is more definite, in that 
the powers conferred are, in the case of India, 
armed with a more definite sanction". Since the 
Secretary ol State was responsible to Parliament 
for the affairs of India, he must, therefore, have 
complete control, as any relaxation or diminu- 
tion Was tantamount to curtailment of the sup- 
remacy of ‘Parliament. Full legal powers hav- 
Ing’ been entrusted to Her Majesty's Govern- 
ment”, Lord Salisbury affirmed, "Parliament 
would expect that care should be taken that no 
Policy should be pursued which Her Majesty's 
Government were unable to defend. If the con- 
trol ‘they possess were to be in any respect less 
than complete, the power of Parliament over 
Andiar questions would be necessarily annulled 
In scrutinizing the control exercised over the 
Government of India by Her Majesty's Govern- 
ment, and the grounds for maintaining that con- 
trol it must be borne in mind that the superin- 
tending authority of Parliament is the reason and 
the measure of the authority exercised by the 
responsible Ministers of the Crown; and that, if 
one power is limited the other must be limited 
at the same time.” | H 
. Lord Ripon, who had been Secretary of State 
for five months in 1866, complained, when he 
became Viceroy and Governor-General of India, 
about the marked change in the relations bet- 
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ween the India Office and the Government of 
India. He wrote to Lord Aberdare, “in those 
times it was considered a great mistake to at- 
tempt to govern India from London. It was 
the business of the Secretary of State to lay down 
the general principles upon which India was to 
be administered and then so long as those prin- 
ciples were observed to leave a large freedom to 
the Governor-General and to accord him a cor- 
dial support. Now-a-days, owing to the variety 
of causes, and among them to the telegraph and 
increased facilities of communication of all kinds 
with England, a different system to a great ex- 
tent prevails, and the interference of the India 
Office has largely increased. The result of a 
year's experience docs not lead me to think 
that the change is advantageous.“ Ripon was 
so much disgusted with the interference of the 
India Office that he decided to resign. “The 
smallest hint", he wrote to W. F. Forester, Min- 


ister in Gladstone's Cabinet, "would suffice to 
take me back to England.“ 
The supremacy of the Home Government 


over the Government of India was firmly stress- 
ed by Sir Henry Fowler in the course of the de- 
bate in Parliament on the Cotton Duties Bill in 
1894. In his Despatch, the Secretary of State 
finally informed the Govcrnment of India that 
“when a certain line of policy has been adopt- 
ed under the directions of the Cabinet it is the 
clear duty of every member of the Government 
of India to consider not what the policy ought 
to be, but how effect may best be given to the 
policy that has been decided upon;....,,” 


The actual relations between India and 
Whitehall, however, varied with the personal 
equation between the Governor-General and 
the Secretary of State. Lord Morley, for ins- 
tance, was autocratic in his ways and his inter- 
ference in the details of administration was at 
the climax. “.!..as time went on", wrote Lady 
Minto, "Lord Morley became auttocratic and 
exacting. A constant stream of telegrams and 
despatches demanding minute information on 
every detail flowed in day by day...." Lady 
Minto further wrote, “till at last Minto exclaim- 
ed, I used to imagine that the Secretary of State 
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only aimed at directing great principles of 
Indian policy, and that the administration of 
the country rested with the Government of 
India, but there is interference in everything, 
and its only result is intense worry for the Vice- 
roy, as, do what he will, the Secretary of State 
cannot administer Initia “ 

There was a controversy, which had taken 
an ugly shape, between Morley and Minto on 
the right of the Secretary of State to correspond 
direct with the high officials in India, without 
the correspondence going through the Gover- 


nor-General. Minto strongly protested against 
this constitutional impropriety and told the 
would 


Secretary of State that such a procedure 
create an impossible position. “Legally his 
sition may be sound”, asserted Minto, “but con- 
stitutionally it is impossible. 

On the other hand, there were occasions on 
which the Governor-General had regarded the 
Secretary of State as the convenient mouthpiece 
of his policy in Parliament. Lord George Hamil- 
ton wrote to Lady Curzon, “George (Curzon) 
has had his way more than any Viceroy of modern 
times and when you consider the magnitude of 
his reforms, the inevitable personal antagonisms 
in which he has been checked and overruled have 
been few." 

Whatever be the extent of the authority of 
the Secretary of State and the forceful assertion 
of that authority, the Government of Indiz still 
possessed and exercised — discretionary powers. 
The theory of "agency" which was implicitly 
— quio 
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then, Under-Secretary of 


in practice by the long distance which separated 
the principal from his agent. To direct the ad- 
iniuistration of a vast country in all its details 
from a place six thousand miles away could 
neither be possible nor politic, the 
Aceessitiés of the times, the of grow- 
ing nationalism in India, the growth and spread 


of extremism and other forces at work demand- 
ed that the man on the. por, shed he see 
ed and armed with discretionary powers to meet 
all kinds of exigencies. E 


the Act that authority 
vested in tho in Council’ 
the direct of all the machinery - 
of the Government“ 4 
received this letter, he on 

of Montagu. Lady India, Minto and 
Morley, p. 408. . * * : 


CHAPTER V 


Structure. of the Government in India 


.. THE SUPREME GOVERNMENT 
Viceroy and Governor-General 


After the suppression of the ‘Mutiny’ the Gov- 
ernment of India was taken over from the East 
India Company by the Crown and for the first 
timé the Governor-General was designated Vice- 
roy and GovernorGeneral-the twofold title 
which the Head of the Supreme Government in 
India bore till India became in- 
dependent in 1947. The use of this double ap- 
pellation did not bring about any change in his 
position as the head of Government in India. 
The Executive machinery in India was subject 


The Governor- 
General was tlie Statutory head of thé Govern- 
ment of India and this term alone had always 
been employed in Acts both of the British Par- 
liament. and the Indian Legislature, in the war- 
rant, of the Appointment of the Governor-Gene- 
ral, and in che Notification. of Appointment in 
the "London Gazette"; The double title “Vice. 
roy, and Governor-General”, ‘first used by Queen 
Victoria in the. Royal Proclamation of November 
1; 1858, announcing the assumption of the Gov- 
ernment by the Crown, had no statutory sanction, 
y of usage and convention 


tory head of the Government of India he was 
designated as Governor-General and where he 
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was regarded as the representative of the Sovereign 
he was spoken of as Viceroy.” 


Appointment and tenure 


The replacement of the dual control in 1858 
at Home by the absolute control of the Secretary 
of State for India introduced, in a more promi- 
nent way than before, the element of politics in 
the appointment of the Governor-General. But 
once appointed, the Governor-General shed his 
political colour and did not resign with the fall 
of. his Party from power. The office continued to 
be reserved for the British aristocracy, notwith- 
standing the fact that it was technically open to 
professional administrators too and actually Sir 
John Shore’ and Sir John | Lawrence* adorned 
the office. The prejudice against the appoint- 
ment of Civil Servants to this august office was 
that they would never be able to shake off the 
narrow prejudices which they had acquired dur- 
ing their long service in India, and that they 
would not be able to command the obedience 
and respect of their colleagues with whom they 
had previusly moved on a footing of equality. 


üvpcamcmn COD MESES PRENNE 

2. Curzon, Lord, British Government in India, 
Vol. II, p. 49. 

3. Sir John Shore (1793-98) had been a writer 
in the East India Company and when ap- 
pointed Governor-General, he asked leave to 
decline it, He said, It is very difficult for a 
man to divest himself of the prejudices which 
the habits of twenty years have confirmed and 
to govern people who have lived with him so 
long on a footing of equality.’’ Kaye, Sir 
John, Lives of Indian Officers, Vol. I, p. 158. 

4. About Lawrenee, Curzon wrote, **Tt is gene- 
rally eoneeded that his experienee was not 
such as to encourage a repetition of the ex- 
periment,” Curzon, Lord, British Government 
in India, Vol. II, p. 57. 
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Public men, on the other hand, had no prejudi- 
ces and pre-possessions and were consequently 
better fitted to adjust themselves to the gene- 
ral policy of the Government and to deal with 
all the problems with an open mind“ Lord Cur- 
zon supported the principle of appointing a 
Governor-General from among public men in 
Britain and prayed that it would continue to 
be applied as it was “supported by such valid 
reasoning and hallowed by so long an obser- 
vance”? | Referring to the appointment from 
among Civil Servants, he maintained that apart 
from his fidelity to the traditions of the service 
and from the circumscribed range of his admin- 
istrative experience,. no “member of the Civil 
Service can possibly have acquired that know- 
ledge of public affairs in England, or that per- 
sonal acquaintance with the governing class in 
this country and notably with the Government 
which.he is serving, that is so indispensable to 
a Viceroy”. 


The Regulating Act had fixed the term of 
office of Warren Hastings at five years and since 
then by custom that had been the tenure of a 
Governor-General. "There had been instances, 
though rare, of a Governor-General resigning his 
office for difference of opinion with the Home 
Government before the completion of the usual 
term. Before 1924, the Governor-General could 
not go on leave out of India during his term of 
office. The Charter Act of 1793, afterwards con- 
firmed by the 1833 Act, had provided that de- 


servant, raised fo the commanding height 
above his fellows. whieh the Governor-General 
holds here, excites envy rather than respect or 
love, They are all comparing themselves with 
him and their own — pretensions with his.“ 
Lord Minto in India, p. 28. 

6. George Canning wrote to the Court of Diree- 
tors on December 25, 1820, after submission 
of his resignation from the post of the Pre- 
sident of the Board of Control, **I can hardly 
conceive the ease in which it would be expe- 
dient that the highest offiee of the Govern- 
ment in India should be filled otherwise than 
from England. That one main link, at least, 
between the systems of the Indian and British 
Governments ought, for the advantage of both. 
in my judgment, to be invariably maintain- 
e'!“ Curzon, Lord, British Government in 
India, Vol II, p. 58. 

7. Ibid. Vol II, p. 59. 

8, Ibid. 


parture from India “with intent to return to 
Europe, shall be deemed in law a resignation 
and avoidance of his office or caploynent” = 
The 19M Act removed this prohibition" and 
the Secretary of State for India was em 
to grant the Governor-General leave of a 
for a period not exceeding four months 
more than once’ during his petiod of : 
urgent reasons of public interest, or of pos 
or on private affairs. be e 


In 1861, 4 new arrangement was made, by 
statute, for filling a vacancy caused by the 
ment of the Governor-General. Hitherto | 
senior Member of his Executive Council officiat- 
ed pending the arrival of a successor, But “in 

order to escape „ 
might be called upon to act as head of the 
érnment without possessing a first-hand know- 
ledge of Indian administration-e.g., a rud. 
Finance Member, who might happen at - 
ment to be senior Member of the Council 
was decided that the senior of the two 
nors of Madras and Bombay should fill 
place. . . Wich the creation of 
in Bengal, the Cover nex of Bese) n MP NE 
ed to the qualifying list. 

The Governor-General was paid a fabulous 
salary of over two and a half lakhs of rupees.a 
year in addition to huge allowances in order 
to meet the high cost of the regal life he had.to 
lead in an otherwise poor country" No won- 
der, then, this office was the most coveted one 
in the whole of the British Empire and none 


e 


dat 


9. When Lord Curzon was offered a second term 
in 1905, he accepted it on the condition that 
he would be permitted to return to England 
for a short time before taking it up. The 
request was granted, but Lord Currzon had.to 
resign. from his office on the day he left, Bom: 
bay ‘‘to return to Europe". When he re- 
turned to India seven months later, Curzon 
received a second Warrant of Appointment. F 

10, As far back as 1892, an attempt was made 
to repeal this provision, but it did not suc- 
ceed. A d 

11. Curzon, Lord, British. Government in India, 
Vol. IT, p. 75. 

12, The Regulating Act fixed the salary of the 
Governor-General at £25,000 per annum, The 
Charter Act of 1833 fixed it at Sikka Rs. 
2,40,000 or current Rs. 2,56,000. a 

13. The annual eost of the whens fatty” Bow 
mated Rs. 10,000,000, 
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carried so much power, privilege and pomp as 
did the Viceroyalty. 


The Executive Council 


The Constitution of the Governor-General's 
Executive Council too was not altered in any 
way by the Act of 1858. The Council continued 
to, consist of four Ordinary Members—three sen- 
ior covenanted servants of the Company and 
the fourth a Barrister and known as Law Mem- 
ber—with the Commander-in-Chief as an Extra- 
ordinary Member. In 1860, Lord Canning ini- 
tiated a proposal to abolish the Executive Coun- 
cil, but it did not materialise.“ The Act of 
1861, on the other hand, added one more Mem- 
ber to the Council, thereby raising the total 
membership to five. Three of the five Members 
were required to have been for at least ten years 
in the service of the Company or the Crown. 
Of the remaining two, one was to be.a Barris- 
ter of England or Ireland or an Advocate of 
Scotland of not less than fiye years standing.'* 
The Secretary of State retained the power of ap- 
pointing the Commander-in-Chief as an Extra- 
ordinary Member of the Council and he had al- 
ways been appointed in that manner. The Act 
also provided for co-opting the Governor or the 
Lieutenant Governor of the Province in which 
the meeting of the Executive Council was to 
be held as an extraordinary member.” 

The Indian Councils Act, 1874 added a sixth 
Member to the Council and he wa to be in 
charge of the Public Works Department. The 
Crown was, however, given the power to reduce 
the number of the Members of the Council to 
five, if deemed expedient and necessary, by not 
filling the vacancy caused on the retirement of 
an Ordinary Member other than the Law Mem- 
ber." Shortly before the arrival of Lord Cur- 
zon, the post of the Public Works Member was 
abolished, but it was restored in 1904, though 


CCF... ˙ . ⅛˙»1ð⁵¹ Ls 
14. Refer to L. Liang 's Minute, January 2, 1861. 
15. Cl. 3. 

16. Cl. 9. 


av A Member appointed from the Legal profes- 
Sion was styled as the Law Member and was 
head of the Legislative Department, which 
was originally a branch of the Home Depart- 
ment, As a result of tho strong recommenda- 
tions of Sir Henry Maine the Law Depar-- 
ment was constituted as a separate Depart- 
ment, 
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without specifying the Portfolio. 
Member was put in charge of the Commerce 
and Industry Department. The tenure of the 
office of the Executive Councillors was not de- 
termined statutorily, but was fixed at five years 
by custom. 


The Sixth 


Till 1905, the Army Department was under 
the charge of the Military Member, who was 
an Ordinary Member of the Executive Council. 
The Commander-in-Chief would be present in 
the Council as an Extraordinary Member. The 
Military Member would act as the official advi- 
sor of the Governor-General in all matters relat- 
ing to military administration. All proposals 
emanating from the Army Headquarters, over 
which the Commander-in-Chief presided, had to 
pass through the Military Member. When Lord 
Kitchener became the Commander-in-Chief, he 
resented that arrangement and urged for its abo- 
lition. His argument was that advice on military 
matters was the exclusive concern and responsi- 
bility of the Commander-in-Chief rather than 
that of the Military Member of an inferior rank 
and status. Lord Curzon and his Council strong- 
ly objected to Lord Kitchener's demand and 
referred the matter to the Home Government 
for decision.^ The Home Government supported 
Lord Kitchener's contention and made the Com- 
manderin-Chief the sole advisor to the Govern- 
ment of India on military matters. The Military 
Member was, accordingly, designated as the 
Military and Supply Member, and had a limited 
authority and status. In 1909, the post of the 
Military and Supply Member was abolished and 
the sixth post in the Excutive Council was filled 
by the appointment of a Member for Education 
and Sanitation. 

All Members of the Governor-General's Exe- 
cutive Council before 1908 were Europeans, al- 
though there had been a persistent demand from 
the Indian National Congress for the inclusion 
of Indians both in the Councils of the Gover- 
nor-General and the Governors R. C. Dutt, 
18. For the Curzon-Kitehener controversy refer 

Ronaldshay, Life of Lord Curzon, Vol. II. 
Chaps, XVII, XXVI and XXVII. Also refer 


to the Report of the Army Organization Com- 
mittee (1879). 

19. At the Madras Session of the Indian Nation- 
al Congress, A. M. Bose asked the Govern- 
ment ‘‘whether the time lias not fully come 
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President of the Indian National Congress, met 
Lord Curzon on January 18, 1900, and pleaded 
with the Viceroy for the appointment of one or 
two Indian members to the Executive Council 
at the Centre as well as in the Provinces. Cur- 
zon rejected the proposal outright and. characteri- 
sed it as a political absurdity.” When Lord Minto 
assumed the charge of his office, he found the 
political situation in India explosive. Lord 
Curzon's acts of blazing indiscretion, had ulti 
mately provoked those forces of Indian nation- 
alism which had hitherto remained dormant. 
The militant protests were assuming the shape 
of an open revolution. The Governor-General 
hit upon the policy of conciliation by associat- 
ing Indians with the administration and suggested 
to the Secretary of State, John Morley, the pos- 
sibility of appointing an Indian on his Executive 
Council towards that direction. Morley, too, 
after his series of talks with Gokhale in June, 
1906, thought seriously about the question of an 
Indian member on the Governor-General’s Coun- 
cil as a part of the scheme of the Reforms. 


Before announcing his policy in Parliament, 
it was agreed between Morley and Minto that 
the Governor-General should ascertain the views 
of his Gouncil on the scheme of Reforms and 
the appointment of an Indian was one of the 
subjects for consideration. Minto appointed a 
Committee of his Council with Sir A. T. Arun- 
del as Chairman and wrote a Minute for their 
guidance? The Arundel Committee submitted 
its Report on October 16, 1906. With regard 


for remodelling them (Executive Councils), 
and admitting adequate Indian representation 
in those bodies“ 

20. Curzon wrote to Hamilton, on January 11, 
1900, „ told him (Dutt) frankly that the 
idea was, in my ‘opinion, quite out of the 
question. The notion that the so-called ‘woes 
of India’ are likely to be met by the placing 
of one or two Natives, who would always be 
in a minority, in a eabinet of Europeans 
cuite. from its politieal absurdity, suggests 
to me Sidney Smith's reply to the little girl 
whom he saw stroking the back of a tortoise, 
that you might as well expect to gratifying 
the Dean and Chapter by tickling the dome 
of St. Paul's“. As cited in M. N. Das, India 
Under Morley and Minto, pp. 205-6. 

91. Other members of the Committee were: E. N. 
Baker, Sir D. Ibbetson, and Erle Richards. 
H. H. Risley was the Secretary. 
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to the appointment of an Indian member on 
the Governor-General's Council the Committee 
was not unanimous.” The members of the Com- 
mittee were, however, agreed as to the great im- 
portance of the measure, and the significance 
"which would attach to it in the eyes of all classes 
of the people." Other Members of the Execu- 
tive Council, who were not on the Committee, 
were all against the proposal, Lord Kitchener 
being the most vehement? Lord Minto also 
consulted some E Officers other than 
Members of the Council and here too the op- 
position was stiff. The Government of India 
finally sent its proposals on Reforms in a Des 
patch, dated March 21, 1907, with only Minto 
and Baker supporting the appointment of an 
Indian member to the Council. 


Now it was Lord Morley's turn to consult his 
Council. The Secretary of State's Council was 
almost of one mind against the proposal. On 
May 3, 1907, Morley placed the Despatch of the 
Government of India before the Cabinet. The 
Cabinet rejected it straightway. The attitude 
of Ripon, Elgin and Fowler was extremely hos- 
tile. Morley, accordingly, wrote to Minto that 
while there was no alternative to the unanimous 
decision of the Cabinet, he thought it advisable 
to immediately appoint two Indians to his own 
Council“ But the appointment of Indians to 
the Secretary of State's Council created little en- 
thusiasm amongst enlightened Indians. 


The issue was, however, not lost. In fact, 
Morley had considered the appointment of 
Indians to his Council as a precursor or a first 
step. He informed Lord Minto that if there 
were any vacancy on his Council "when I am in 
office, you shall have an Indian".* On Decem- 
ber 7, 1908, Morley declared in the House of 
Lords, “The absence of an Indian member from 
the Viceroy's Executive Council can no longer, 
I think, be defended. There is no legal obs- 
tacle or statutory exclusion. The Secretary of 
State can, tomorrow, if he likes, if there be a 
vacancy on the Viceroy's Council, recommend 


22. Arundel and Baker were in favour whereas 
Ibbetson and Richards were opposed to it. 

23. Minto wrote to Morley, ‘‘I found K. decid- 
edly opposed to it. Hever, Adamson and 
Finley were also opposed.’’ 

24. Morley to Minto, June 5/6, 1907. 

25. Morley to Minto, October 31, 1907. 


His Majesty to appoint an Indian member". 
le added, "We need not discuss what particu- 
w portfolio should be assigned to an Indian 
rember, That will be settled by the Viceroy 
n merits of the individual. The great object, 
he main object, is that the merits of individuals 
re to be considered and to be decisive, irres- 
yective and independent of race and colour." 
n March 1909, S.P. Sinha* (afterwards Lord 
sinha) was appointed. the first Indian Law Mem- 
der to the Governor-General's Executive Coun- 
cil. It is significant to note that King Edward 
opposed the appointment in the presence of the 
unanimous Cabinet decision. But there was no 
alternative for him atid he unwillingly assented 
to the appointment with a protest on record. 
King Edward wrote to Lord Minto, "During the 
unrest in India at the present time and the in- 
trigues of the Natives, it would, I think, be 
fraught with the greatest danger for the Indian 
Empire if a Native were to take part in the 
Council of the Viceroy....1 have, however, in- 
formed the Secretary of State that owing to the 
greatest Pressure that has been put upon me by 
my Government I willingly assent, but wish that 
my protest should remain on record, as I cannot 
bring myself to change my views on the subject.“ 
Indian Muslims, however, did not approve 
the appointment of an Indian to the Governor- 
General's Council. Their deputation met Lord 
Morley on January 27, 1909, and demanded, 
inter alia, the appointment of two Indian mem- 
bers, one of the appointments to be reserved 
for me Muslims” The Secretary of State ruled 
26. Banerjee, AC, Indian Constitutional Docu- 
n ments, Vol. II, p. 230. 
27. 8. P. Sinha was Lord Minto's choice, Ae 
cording to M. N. Das the final selection wa 
Das, M. N., India Unde: 
Morley and Minto, p. 222. 
28. King to Minto, March i 
M. N, Das Indio Under Morley acd MAL. 
i ESL refer: Morley to Minto, Marc 
29. Amir Ali, the lead of the deputation, met 
Lord Morley a day earlier and raised in this 
private talk several objections regarding the 
appointment of an Indian, more especially n 
Hindu, to the Exeentiye Council, When Lord 
Morley put him a straight question whether 
he wanted the principle of Native member a: 
all of either community to be accepted and 
set up, Amir Ali told him ‘‘—under the sea! 
of eonfoasión. "hat h^ ASA ex 3 


eÁ an d 
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out such a possibility and frankly told the de- 
putation "that reference to the Hindu communi- 
ty or the Mohammedan community, in respect 
of the position of the Viceroy's Executive Coun- 
cil, is entirely wide of the mark in the view, I 
know both of the Viceroy’ and myself." On 
February 18, 1909, the Aga Khan met Lord 
Morley on behalf of the Muslims and asked for 
an assurance that five years thence, when the 
Hindu member of the Executive Council retir- 
ed, a Muslim member would replace him. 
Morley thought it preposterous and indecent to 
bind his successor five years ahead. The fur- 
thest he could go was, Morley replied, "to ex- 
press his opinion that if a Mohammedan were 
found five years later markedly competent and 
likely to be useful on the Executive Council, 
the fact of his being a Mohammedan would be 
à special consideration in the mind of the Sec- 
retary of State of the day."" It was reported 
that the Aga Khan “professed himself hand- 
somely satisfied.“ 


The Prime Minister held identical views. 
Speaking on the Indian Councils Bill 1909, he 
declared in the House of Commons, "Let me 
declare at once that I disclaim on the part of 
my Noble Friend, that because Mr. Sinha had 
been appointed to this position he is to see-saw 
between Mohammedans and Hindus in this par- 
ticular position, and that a new rule of succes- 
sion is to be established. Nothing of the kind. 
My Noble Friend (Lord Morley) plainly indicat- 
ed when the Mohammedans waited upon him 
that he did not regard himself pledged to any- 
thing of the kind."* Within a few months of 


thought the time had not come, ete,’’ Morley 
to Minto, January 28, 1909, 


20. Banerjee, A. C, Indian Constitutional Docu- 
ments, Vol. II, pp. 231-82. 


31. Das, M. N., India Under Morley and Minto, 
p. 224. Syed Raza Wasti in his Lord Minto 
and the Indian Nationalist Movement does 
"ot refer to the opposition of the Muslims to 
the appointment of an Indian Member at all. 
On the other hand, he says that the appoint 
ment of S. P. Sinha was generally weleom- 
ed; even the Muslim League did not object 
much, though it was disappointed that a Mus 
lim had not been appointed“. Ibid, p. 154. 

32. Banerjee, A. C., Indian Constitutional Docu- 


ments, Vol. II, p. 251. 
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his appointment the rumour went afloat that 
Sinha was anxious to resign. But by the mid- 
dle of 1910, his resignation became a certainty 
and Morley began to search for his successor. 
On September 27, 1810, he wrote to Minto, "In 
my view we must have a Mahometan, or else the 
Mahometans, seeing all the places given to their 
Hindu friends, will raise a howl; in fact there 
have been already letters in the newspapers. 1 
am pretty certain it will have to be Ali Imam, 
and 1 fancy he will feel bound to take it." The 
Muslim League scored a point and the guaran- 
tee which the Aga Khan had demanded from 
Morley and had been disclaimed by him and the 
Prime Minister became an accomplished fact. 
Syed. Ali Imam succeeded Sinha and he, in his 
turn, was succeeded by a Hindu Member for 
Education. The new rule of succession was, thus, 
established and the communal pronciple became 
the norm for future appointments in the Execu- 
tive Councils at the Central and Provincial levels. 
The British policy towards India was like change- 
able silks, which varied their colour as they were 
held up in the political sunshine. 


The Portfolio System 


The authority of the Governor-General, before 
1858, was collegiate. The letter of the law, rein- 
forced. by long practice, prescribed that every act 
of the Governor-General, beyond those of mere 
routine, was to be done with the actual considera- 
tion and concurrence of all the Members of the 
Council. The affairs of the Government were 
divided into different Departments, but the con- 
trol and management of all the Departments was 
vested in the Council jointly, with the Governor- 
General presiding. The procedure adopted for 
the transaction of business was that all papers 


to Lord Minto’s letter, January, 9, 1909, to 
Lord Morley, wherein he wrote ‘They 
(Mohammedans) assume that we want to have 
a Native member, solely qua Native. That 
is not the caso at all....We say that if 2 
man is fully qualified in ability and otherwis 
to hold a certain post he shall not be debar- 
red. from holding it by his colour. That is 
quite a different thing from attempting to 
represent Mohammedans or Hindus on the 
Viceroy’s  Couneil....We are simply en- 
deavouring to fulfil the promise held out in 
the Queen's Proclamation, which we have 
been told so often that we have forgotten", 
Tade Minto, India, Minto and Morley, p. 76. 
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that came for disposal were circulated to the 
Members of the Council beginning with the Gov- 
ernor-General. Every Member was required to 
read all the papers releavant to the case and re- 
cord his opinion thereon. If the opinions re- 
corded showed disagreement among the Mem- 
bers, the file again moved and Members express- 
ed their opinions de novo. This practice led to 
interminable delays even when the matter de- 
manded a speedy decision and disposal. If the 
Governor-General happened to be on tour, it 
took several months and sometimes years before 
the file could come up before the Council for 
final decision. Dalhousie aptly said, "A Gov- 
ernor-General is unlike any other Minister un- 
der heaven—he is the beginning, middle and end 
of all. Everything is his business, and every- 
thing that is in progress must be begun by him 
and is invalid until it is concluded by him.’ 


This cumbersome proces and the unending 
load of work involved in the collegiate system 
tempted many Governors-General to devise me- 
thods to reduce the pressure. Lord Ellenborough 
introduced a scheme which excluded the less 
important questions of a non controversial nature 
from the long process of Minute writing and 
general discussion. But it did not prove quite 
effective. Lord Dalhousie did not like to brook 
delays and he instituted the method of one circula- 
tion and one noting before the matter came to 
the Council. The Council met once or twice a 
week for pretty long hours, from ten in the 
morning to three or four in the afternoon 
without a break. The Permanent Secretary of. 
the Department would place before the Council 
a brief summary and substance of the case and 
orders were given on the spot. The orders thus 
given were then reduced into minutes of 
the Council, letters, instructions, etc., as the case 
necessitated. 


Even this procedure involved unnecessary de- 
lays and the consequent inefficiency inherent 
therein. Every Member of the Council was 
supposed to be concerned with the whole work 
of the Government. There was no division of 
work and no specialisation of functions. Nor 


34. Baird, J. C. A., Private Letters of Marquis of 
Dalhousie, p. 136. 4 

35. Ibid. See also Lee-Warner, The Life of the 
Marquis of Dalhousie, Vol. I, p. 111, and 
Curzon, Lord, British Government of India, 
Vol. II, p. 131. t wr 
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was any distinction made between ‘urgent’, im- 
portant’, and ‘unimportant’ matters. Writing 
of Minutes very often created misunderstandings 
among the Members, as the process involved re- 
buttal, verging on severe criticism, of the point 
of view of dissenting Members. Lord Canning 
was so much disgusted with such a system that 
he urged upon the Secretary of State to abolish 
the Governor-General’s Executive Council. He 
maintained that the work of Government could 
be carried on more efficienly and expeditiously 
wi'h the assistance of the Departmental Secreta- 
ries than with the help of the Council, whose 
procedure entailed. waste of labour and inordi- 
nate delay. 

"The Secretary of State showed no interest in 
Canning's propo:al, and was thus dropped. Lord 
Canning then introduced informally, with the 
acquiescence of the Secretary of State, the ‘port- 
folio’ system. Under this system, the business of 
one or more Departments of Government was 
assigned to a particular Member of Council who 
dealt with minor matters independertly of the 
Council. The Council was left to deal only with 
greater general issues or questions of special im- 
portance or complexity. The ‘portfolio’ system 
informally adopted, was regularised by the Indian 
Councils Act, 1861. The Act authorized the Gov- 
ernor-General to make, from time to time “rules 
and orders for the convenient transaction of busi- 
ness" Sir Charles Wood, the Secretary of State, 
foresaw that the power conceded to the Governor- 
General was capable of wide and possibly dan- 
gerous interpretation and, — accoidingly. in his 
Despatch accompanying the Act of 1861," remark- 
ed, "I need hardly impress upon Your Lordship 
the necessity of caution in framing the rules and 
orders, so as not to exceed the limit of discretion 
donferred upon the | Governor-Geeneral” by 
Section 8 of the Act. “The object to be kept in 
view", he wrote, “is the more convenient transac- 
tion of business. There is nothing in the provi- 
sion of a nature to detract from the authority 
or responsibility of the Governor-General, or of 
the Council.“ According to Lord Curzon this 
warning "was needed", as “is evident from some 
of the proceedings half a century later, .. ."* 

The Rules framed under the Act classified the 


36, €. & 
37. Dated August 9, 1861. 
38. Curzon, Lord, British Government in India, 
Vol. II, p. 123. 
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business of the Council into ‘Urgent’, Impor- 
tant’, ‘Unimportant’, and Routine“ matters. 
The Member of the Council in charge of a 


Department and his Parmanent Secretary were 
empowered to settle all minor and unimportant 
business on their own authority. In this way, 
other Members of the Council who were not con- 
cerned with that Department were relieved of 
all the petty cases which had formerly choked 
the progress of public business. Once every week 
each Member had a regular meeting with the 
Governor-General at which the important matters 
were discussed and either settled mutually or 
referred for discussion to the full Council. In 
order to make sure that important matters were 
not being decided in the Department without a 
reference to the Governor-General, each Secretary 
had also a weekly interview with the Governor- 
General in which he had the right of bringing 
forward any case which demanded the Viceroy's 
attention. This procedure had an ugly appearance 
of going behind the Member's back, but the 
intention was “to give the Viceroy the opportunity 
of hearing the views of the two experts, and not 
leaving him (Governor-General) more or less at 
the mercy of a single one." In matters ‘Urgent’, 
it was the duty of the Secretary of the Department 
concerned to bring the case to the immediate 
notice of the Member who was required to expe- 
ditiously make a reference to the Governor-Gene- 
ral and dispose it according to his instructions. 


The great bulk of the business of Govern: 
ment was thus settled in the Department con- 
cerned, or by the Member in charge in consul- 
tation with the Governor-General. There, were 
however, the residiuum of cases which were ne- 
cessarily required to be referred to the Council 
—cases in which two Departments differed, or 
cases when, the Governor-General overruled 
the Member and the latter desired that it should 
be referred to the Council, matters relating to 
proposed legislation, cases in which a despatch 
to the Secretary of State was proposed or a des- 
patch had been received, and matters of gene- 
ral policy. 'The law empowered the Governor- 
General to determine and refer in his discretion 
any question to the Council for deliberation and 
orders. But in all such cases, the | Governor- 
General was expected to abide by the decision 
of the Council.” 


— — — M 


39. „There was no rule over the noit. In fact 
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In che of equality of votes in the Council, 
the Governor-General exercised a casting vote. 
Usually the decision of the majority was final 
and binding. The position of the Finance 
Department was, however, different. In case of 
a difference between the Finance Department 
and any other Department, the Finance Mem- 
ber had the right to raise the question in the 
Council Should he dissent from the majority 
decision, he had the right to ask for deferring 
the decision to enable him to refer the question 
to the Secretary of State and await his decision. 


‘The Governor-General had the power to over- 
tide the Council majority if, in his opinion, any 
measure affected essentially the safety, tranquil- 
lity, or interests of the British possessions in 
India. A Member dissenting from the majority 
opinion could write a Minute of dissent. In cases 
wher: the Governor-General overruled the ma- 
jority opinion any two members could write a 
note of dissent and insist that it should be sent 
to the Secretary of State with the official decision 
of the Governor-General. 


The next step, in itself the logical sequel to 
Lord Canning's portfolio system and the pro- 
cedure connected thereto, was taken by Lord 
Lawrence when he started’ the regular practice 
of taking the Executive Council with him to 
Simla! The division of authority which had 
emerged as a result of the provisions oí Clause 
8 of the Act of 1861 proved fatal to good ad- 
ministration and it was soon realised that it 
should be remedied. While critics denounced 
this move on the part of Lord Lawrence, Sir 
Henry Maine grasped its true constitutional sig- 
nificance, when he wrote in his Minute, dated De. 
cember 2, 1867 “All that Sir John Lawrence did 
instead of leaving his Council with a sort of 
mock independence at Calcutta, was to destroy 


such cases arose on subjects about which the 
Governor-General had special responsibility. 
The meetings of the Council in such eases 
were informal and no vote was taken. The 

. proceedings could not be reeorded and if the 
Governor-General did not agree with the 
decision, he would inform the Council and the 
members would not object. But normally, he 
agreed with the majority decision’’. Ranbir 
Singh Jain, The Growth and Development of 
Governor-General’s Executive Council, p. 83, 
fan. : i 
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a costly and mischievous practice by summoning 
them to accompany him to Simla,” 


Appraisal of the portfolio System 

Lhe procedure instituted by Lord Canning 
and improved upon by the successive Viceroys 
in accordance with the needs of the time, re- 
mained operative till 1947, when India became 
independent. It proved most beneficial and 
removed one of the chief blots on the previous 
system. An immense amount of administrative 
work of a routine type did not go before the 
Council at all. It was discharged on his own 
responsibility by the Member who presided over 
the Department. It the matter was of spe- 
cial importance, he referred it to the Governor- 
General either personally or through the Secre- 
tary to the Government in his Department, who 
would meet the Viceroy once a week and took 
his orders. The GovernorGeneral could, if 
so desired, circulate the papers and ref 
matter to the Council with or without his 
corded opinion. When two or more T 
differed about a case in which they were involv- 
ed, a similar reference was invariably made. 
The Government of India was, thus, enabled to 
cope with the steadily growing volume of work. 

But the change in the distribution and regu- 
lation of business did not purge the Govern- 
ment of India of the double reproach of exorbi- 
tant writing and unpardonable delay. “Because 
a Member was made directly responsible for an 
office”, wrote Lord Curzon, "it did not follow 
that he discharged its business with promptitude 
or that any diminution occurred in the manu- 
script roaring of the young lions of the Depart- 
ment, or indeed of the old lions either, when 
once the file had started on its way. Viceroy 
alter Viceroy commenced by bewailing the abuse, 
and ended by succumbing to its deadly em- 
brace." Lengthy notings on files, arguments 
for demolishing the case of others and involve- 
ment of the Departments in unending conflicts 
swayed the bureaucracy unmindful of the re- 
percussions on the administration as a whole 
and tle people. Rules and orders were applied 
with vigorous rigidity. Vast and ponderous re- 
ports on every conceivable subject were prepar- 
cd by the Provincial Governments and other ad- 


he 
the 
re- 


40. Curzon, Lord, British Government in India, 
Vol. II, p. 127. 


“important. Ahhoogh the relations between the 
Member and his Secretary were generally cor- 
ial and the cases were marked out 
“for ‘the Governor-General by mutual consulta- 
‘tion, this system of counterpoise reflected upon 
‘the judgment and integrity of the Member who 
was not left with the discretion to determine 
what was ‘important’ or ‘unimportant’. And 
what actually happened was that many cases 
were submitted to the Governor-General which 
could, without detriment to public interest, be 
dealt within the Department itself. Referring 
io the system by Lord Canning, Cur 


ning desire to abolish the Council", aptly re- 


cillors to the position of the Secretaries.” 
The reduction in the salary of a Member of 


41. Ibid. p. 122. 
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the Council to Rs. 80,000 a year and increase 
in that of a Lieutenant-Governor to Rs. 100,000 
à year further contributed to the weakening of 
the position of the Councillon. The Govern- 
ment of India Act, 1858, had vested in the Gov- 
ernonGeneral the power to appoint Lieutenant- 
Governors with the approval of the Crown. It 
was, therefore, natural for the Members of his 
Executive Council to look forward to the prize 
post of Licutenant-Governor which carried a 
higher salary, greater authority and greater 
dignity. They also knew how to get this choic- 
est plum in the patronage basket of the Gover- 
nor-General. And by appointing his active sup- 
porters as heads of Provincial Governments, the 
Governor-Gentral established his control and 
influence over those who directly governed the 
Provinces. The Governor-General, accordingly, 
could always bank upon the staunch support of 
his Councillors “if only he nodded his head one 
day or the other". The Councillors freely ex- 
pressed their opinions and sometimes even op- 
posed the action desired to be taken by the Gov- 
ernor-Gencral on a particular matter.“ But 
they seldom ventured to push their opposition 
to the extreme,“ Apart from the fear of earn- 
ing his disfavour, they knew that their opposi- 
tion was futile in the presence of the Governor- 
General's specific power of overruling his Coun- 
cil and thereby imposing his decision upon those 
who opposed him and even formed the majority 
in the Council. It has been said that in actual 
practice the Governor-General seldom used his 
discretionary power of overruling his Council. 
But the reality is different. “It was not because 
he always accepted the decision o” the Council 
but because occasions for difference were few 
and far between.“ 


42. CL 99. 


43. „An intelligent Viceroy never regarded the 
opposition in the Councils as  hostile—aund 
considered necessary. I regard the check 
which the Council imposes on my arbitrary 
will as very valuable in a Government to so 

_ great an extent despotic as this Government 

necessarily is". Ripon to Hartington, March 
5, 90 Wolf, Lucian, Life of Lord Ripon, 
p. 6057) cd aater n 

44. Lords Lytton's and Ripon's Viceroyalty pre- 
sent examples where the Councillors did not 


45. Sri Ram Sharma, A Constitutional History of 
India, p. 102. 
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ibe ugh mnisi paiio of the Gane 
Gon, be pet cond am a delinguiieed pui» 
ic man on Bevtinn political Die amd bi indore 
ami ota relatives with the Calumet amd uw 
ims Ofke ali belped iò rane hum dar sove 
ha» cobbcaguc. Morcower, the Governen General 


but the Crown reprcnntative toe both the Gow 
creo: Gara] abd the Viceroy wrapped in one. 
ne bad cxkbuxve copondbidy fat fore amd 
tbe allan and was solely LE 
conducting relsuons with the indian Rulers ie 


home He preidied over the mot important 


anu ditheult icparuncuts of the Government of 
india, and exercised over other Departments an 
unceasing control “So much is the Viceroy. 
deciared Lord Curzon, “the head of the Gow 
eroment that almost every act of his subordi- 
nans is attributed to han by public opinion, 
and if he is of an active aud enterprising mature, 
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a sparrow can scarcely «winter its at 
war without a respome being det.cted to 
wriul orders (rom Simla or Calcutta." 
Curzon expresed a fervent desire that "the 
roy in India may never cease to be head im the 
dalle sense.” Curzon was really the pivot and 
centre of the whole administration in India. 

Sunultancously with the decline in the power 
abd influence of the Executive Councillors, they 
los their independence ol action. They wer. 
required «o aupport the executive and legisia- 
uve measures of the Government and to cast 
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46. Lord Curzon recorded: that Queen Victoria 
instituted. the practice of corresponding regu 
i- larly with the Governor-Generals and Vieeroys 
„writing to them (if I may judge from my 
on experience) every two or three weeks with 
British Government in India 
Vol. II, p. 129. 

47. Curzon, Lord, British Government in Inda, 
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case) subordinate to the Imperial Government at 
Home. And no Government can be sabordinate, 
unless it is within the power of the superior 
Government to order what is to be done or left 
undone, and to enforce om its officers, through 
the ordinary and constitutional means, obedience 
to its directions as to the use which they are to 
make of official position aud. power in further- 
ance of the policy which has been finally decided 
upon by the advisers of the Crown.“ 


The issue was once again raised during the 
debate on the Cotton Duties in 1891. Sir Henry 
Fowler (later Lord Wolverhampton) then laid 
down that the united and indivisible responsi- 
bility of the Cabinet, which was the cardinal fea- 
turi of the Government of Britain, applied to 
the executive Councils in India despite the dif- 
ferent nature of the tie that held its members 
together. The Secretary of State observed, It 
should be understood that this principle, which 
guides the Imperial Cabinet, applies equally to 
administrative and to legislative action: if in 
either case a difference has arisen, members of 
the Government of India are bound, after re- 

their opinions, if they think fit to do 
so, for the information of the Secretary of State 
in the manner prescribed by the Act either to 
act with the Government or to place their re- 
signations in the hands of the Viceroy. It is, 
moreover immaterial for the present purpose 
what may be the nature of the considerations 
which have determined the Government of India 
to introduce a particular measure. In any case, 
the policy adopted is the policy of the Govern- 
ment as a whole, and as such, must be accepted 
and promoted by all who decide to remain mem- 
bers of that Government. 


The Secretary of State emphasised that the 
English principles of Cabinet Government ap- 
plied to the Members of the Governor-General's 
Executive Council and they were bound by the 
same norms by which Ministers in England 
were governed and they must vote together in 
support of Governmtnt measures, If they were 
unable to do that, then consistent with the Bri- 
tish principle, the objecting Member must re- 
sign, otherwise he made himself liable to dismis- 
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49. As cited in Report on Indian Constitutional 
Reforms (1918), para 34, p. 22, 
50. As cited in Ibid., pp. 23-94. 
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sab^ This was, however, an inapt comparison. 
In India there was neither a Cabinet system of 
Government nor did the Executive Councillors 
enjoy the position or performed the functions of 
a Cabinet Minister. The Government of India 
was a subordinate Government and it obtained 
its mandate from the Government in Britain.” 
A subordinate Government functioning under 
the "Mandatory" principle could never claim 
even the semblance of a cabinet government. 
The Members of the Executive Council, headed by 
a Crown appointee, were the nominees of the 
Crown whose office went by calendar and who 
could be overuled by the Governor-General 
even if they held the majority decision of the 
Council. 


Finally, the initiation of private correspond- 
ence for the conduct of public business between 
the Secretary of State and the Governor-Gene- 
ral further impaired the authority of the Exe- 
cutive Council and deprived it of even advisory 
function. With the development of easy means 
of communication, especially the telegraph, the 
tendency gradually grew, as - said earlier, for 
the Secretary of State and the Governor-General 
to settle many important questions of policy be- 
hind the back of the Council as the Governor- 
General was always sure that when subsequent- 
ly placed before the Council the decision would 
be endorsed by the Councillors without demur. 
There were occasions when matters were decid- 
ed and action taken without a reference to or 
even the knowledge of the Council" The Me- 


51. Despatch No. 21, Legislative, June 26, 1895. 
Also refer to Hamilton, R., Life of Lord Wol- 
verhampton, p. 377. 


52. Duke of Argyll to Government of India, 
November 11, 1874, and Lord Salisbury to 
Government of India, May 31, 1876, op. cit. 


53. Lord Salisbury, the Seeretary of State, arm- 
ed Lord Lytton, the Governor-General desig- 
nate, before his departure from England, with 
secret instructions embodied in a Secret Des- 
patch, dated January 28, 1876, which he was 
instructed to implement in his dealings with 
the Amir of Afghanistan. Lord Lytton was 
given the option to choose his time for laying 
it before the Council. Morley and Minto had 
decided between themselves through private 
correspondence the nature of the reforms they 
intended to introduce in India. When they 
had finally agreed between themselves, Minto 
Proposed to Morley that it would be desirable 
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»»potamian Commission” inquired into this un- 
constitutional procedure and noted, “The sub- 
-titution of private for public telegrams in recent 
years has apparently so developed as to become 
almost the regular channel of official inter-commu- 
nication, This substitution tends to 
the Council of the functions which by Statute 
hey are entitled to exercise....We have been 
intlormed by two Members of the Governor- 
General's Council that, according to their recol- 
lection, the Council was never consulted as to, 
nor were they privy to, the campaign of Meso- 
potamia. 
R:ierence has already been made“ that in 
the time of Morley and Minto the private and 
caret corespondence between the Secretary of 
State and the Governor-General, without the 
knowledge of their respective Councils, had been 
curicd to a point which amounted to the usur- 
pation of the powers of the latter and was in- 
consistent with the constitutional basis of Indian 
Government. This tendency was carried to an 
even further extent in a later regime; under which 
it took the form, not merély of "an undue use 
of the suppression of the Council in India by the 
independent action of the Viceroy and the Com- 
mander-in-Chief, acting as if they and they alone 
if the reforms were to appear to have emanat 
ed. from the Government of India.  Wheu 
Morley agreed, Minto appointed a Committee 
of his Council to consider the proposal of re- 
forms including the appointment of an India: 
to the Executive Council. Minto wrote a 
Minute for the guidance of the Committee. 

54. The Royal Commission was appointed under 
the Chairmanship of an ex-Seeretary of Stat 
for India. The Report of the Commission wi 
published in 1917 as a Parliamentary Papei 

55. As cited in “a Lord, British Governm = 
in India, Vol. IT, p. 118. 

56. Ante, Chap. € 
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were the Council—a quite unconstitutinal action." 
Lord Hardinge adopted the peculiar practice of 
consulting only one Member of his Council, and 
that too the Commanderin-Chicf even on mat- 
ters which under the Government of India Act, 
were necessarily to be dealt with by the Gover 
nor-General in Council. 

For adopting this peculiar procedure Lord 
Hardinge relied upon (daun 48 of the Charter 
Act, 1833, which provided. 


General in Council may be exercised by the said 


100 
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Member or Members of the Council. . 
provision was intended to meet 
when the Governor-General out 
himself unable to call his Council together 
to make the proceedings technically correct 
he was authorised to act with the concurrence 
a single Member out of a total of three. It 
clearly no reference to the ordinary business 
the Council. Lord Hardinge relying upon this 
outmoded Act of 1883, sheerly usurped the func- 
tions of the Council by consulting only one Mem- 
ber, even when others were available. Moreover, 
the Commander-in-Chief, whom Lord Hardinge 
consulted, was the Extraordinary Member of his 
Council and, accordingly, he did not come with- 
in the meaning of Clause 48 of the Act of 1833. 
The procedure adopted by the Governor-General 
to consult the Commander-in-Chief alone was, 
therefore, in contravention of the Act and, as 
such, unconstitutional. And, then, the Gover. 
nor-General never informed the Council of me 
decisions taken by him together with the Com- 
mander-in-Chief in the name of the Government 
of India. : 
57. Curzon, Lord, British Government in India 
Vol. II, p. 117. i 
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CHAPTER VI 


Structure of the Government in India (Contd.) 


PROVINCIAL GOVERNMENTS 

The Political Map of India 

At the end of 1918, India consisted of filteen 
Provinces variously designated as Presidencies, 
Lieutenant-Governorships, the Chief Commis 
sionerships. Bombay, Madras and Bengal were 
the three Presidencies; Bihar and Orissa, Burma, 
the Punjab, and the United Provinces were the 
four Lieutenant-Governorships; and Ajmer Mer- 
Wara, the Andamans, Assam, Baluchistan, Cen- 
tral Provinces, Coorg, Delhi and North-West 
Frontier Province formed. the eight Chief Com- 
missionerships. These heterogeneous units, which 
comprised British India, were not formed by any 
rational or scientific planning. They were arbit- 
rary creations, the result of expediency and ad- 
ministrative convenience, widely different in their 
political status and administrative mechanism, 
but all subordinate to the Government of India 
and the Home Government, and performing only 
delegated functions. 


Madras, Bombay and Bengal were the oldest 
British possessions in India and the bases from 
Which British power had €xpanded inland. When 
the East India Company enlarged its Possessions 
and annexed new territories, it did not create 
new provinces, but simply added them on to 
either of the three Presidencies, The last ex- 
pansion in Madras took place in 1799. In Bom- 
bay it was in 1848, when Sind was added to it 
soon after conquest. Bengal continued expand- 
ing. In 1833, it consisted of Bengal, Bihar and 
Orissa, Assam and Agra. The Charter Act, 1833, 
had provided for the division of Bengal into two 
Presidencies, but the Act of 1835 suspended the 
operation of that provision and authorised the 
appointment of a Lieutenant-Governor for the 
North-Western Provinces. The first appointment 
was, however, made in 1836. 


The Charter Act, 1853, provided for the ap. 
66 


pointment of æ separate Governor for the Presi- 
dency of Bengal, thereby relieving the Governor- 
General of the additional burden of administer- 
ing Bengal. An Act of 1854 cmpowered the 
Governor-General in Council to take under their 
immediate management any part or parts of Bri- 
tish territories and provide for their administra- 
tion in a suitable manner. This was done by 
appointing Chief Commissioners, though the 
office was recognised by Parliament in 1870. 
Ihe usual practice was that when a new territory 
was conquered or annexed, it was placed under 
a Chief Commissioner. With the accretion of 
new territories to it, a Chief Commissionership 
was raised to the position of a Lieutenant-Gover- 
norship. The Indian Councils Act, 1861, au- 
thorised the Governor-General to constitute from 
time to time any new Province or Provinces and 
appoint Lieutenant-Governors for them.’ It also 
empowered the Governor-General in Council to 
fix, decide, or alter the limits of any of the exist- 
ing Presidencies, Provinces and territories Ac- 
cordingly, the boundaries of Bengal were twice 
changed, once in 1874, when Assam was constitut- 
ed a separate Province under a Chief Comunis- 
siontr and again in 1905, when the Presidency 
of Bengal was divided into two parts, Western 
Bengal and Eastern Bengal, with the addition of 
Assam to the latter, and each placed under a 
Licutenant-Governor. For six years the Bengalis 
carried on a vigorous and unceasing struggle 
against the partition, which had destroyed their 
cultural and political unity, and it was only in 
1912 that the British Government bowed be- 
fore public opinion and annulled the "ignomini- 
ous" Partition.“ 


Some reorganisation took place in other Pro- 


1. Cl. 46. 
2. Cl. 47. 
3. See Infra, 
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vinces too. Oudh became a Province under a 
Chief Commissioner soon after its annexation in 
1856. In 1877, the head of this Province was 
also appointed Lieutenant-Governor of Western 
Provincés to which was added Jhansi. In 1902, 
these two Provinces were united to form the 
United Provinces of Agra and Oudh in order to 
distinguish them from the North-West Frontier 
Province. Sind, which had been annexed before 
the conquest of the Punjab, was added to Bom- 
bay on account of its proximity and the conven- 
ience for administration. Lower Burma was for- 
med into a Chief Commissionership in 1862, to 
which was added Upper Burma in 1886. In 1897, 
the whole territory was placed under a Lieu- 
tenant-Governor. 


The Punjab, which was conquered in 1849, was 
first placed under a Board of Administration and 
later it became a Chief Commissioner's Province. 
In 1858, the Delhi tract, comprising the districts 
west of the Yamuna which were ceded in 1803, 
was transferred from the North-Western Provin- 
ces to the Punjab. A year later the Chief Commis- 
sionership of the Punjab was conyerted into a 
Lieutenant-Goyernorship. In 1901, the 5 frontier 
districts of the Punjab—Peshawar, Kohat, Bannu, 
Dera Ismail Khan, and Hazara—were carved into 
a separate Province and placed under a Chief 
Commissioner. 


In 1861, the Central Province was created un- 
der a Chief Commissioner by combining Sagar 
and Narbada districts (excluding Jhansi) with 
Nagpur. Sambalpur was added to it in 1862, and 
Berar in 1903.‘ British Baluchistan was formed 
into a Chief Commissionership in 1887. Coorg 
was annexed in 1834 and was administered by 
the Resident of Mysore. Ajmer was ceded in 
1818, and was administered by the Agent to the 
Governor-General in Rajasthan. The Superin- 
tendent of the penal settlement of Port Blair 
administered the Andaman and Nicobar Islands 
as Chief Commissioner. 

King Emperor George V made three historic an- 
nouncements at the Coronation Durbar held at 
Delhi on December 12, 1911. One was about 
the annulment of the partition of Bengal, the 
other about the transfer of the seat of Govern- 
ment of India from Calcutta to Delhi. Lastly, 


4. Berar was taken over on a perpetual 
from the Nizam of Hyderabad. 
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as a consequence of the creation of Covern. 
orship of the Presidency of Bengal, a new Lieu- 
tenant-Governorship comprising the areas of 
Bihar, Chhota-Nagpur and Orissa, and a Com: 
missionership of Assam were created, with the 
necessary administrative change and re-distribu- 
tion of boundaries. Delhi, with its surrounding 
territory, was detached from the Punjab and 
placed under a Chief Commissioner, Thus was 
shaped the map of British India by the military, 
political, or administrative exigencies or conyeni- 
ences of the moment and with no regard to the 
uatural affinities or wishes of the people, This 
point, rightly observed the joint authors of the 
Reforms Scheme of 1919, “is of supreme impor- 
tance when we have to consider future develop- 
ment of India 


PROVINCIAL MACHINERY OF 
GOVERNMENT 


Government of the Presidencies 

"Some writers have described“, observed the 
authors of the Montagu-Chelmsford Report, “all 
the Provincial Governments as merely agents for 
the Government of India, and in a sense, .... 
this is true. But it must be remembered that 
the provinces differ in status not a little. We 
may gather them into five categories." — First 
come the Presidencies of Madras, Bombay and 
Bengal. They were distinguished from others 
not merely by their history and traditions and 
the presence of great centres of commerce, but 
also by their more elaborate system of Govern- 
ment, Each Presidency was administered by a 
Governor appointed by the Crown from among 
distinguished public men in Britain. The se- 
nior among the Presidency Governors succeeded 
to a temporary vacancy of the office of the Gov- 
ernor-General. The administration of the Pre- 
sidency was vested in a Governor and a Council 
consisting of thrce members, of whom two were 
required to have twelve years' service under the 
Crown in India at the time of their appointment. 
(The Councillors were appointed by the Crown 
and since 1909, one of them had been an Indian. 
The pivot of administration in a Presidency was 
a district, divided into sub-divisions, taluks, etc. 
The District Magistrate-Collector, assisted by 


5. Report on Indian Constitutional Reforms 
(1918), para 39, p. 28. 


6. Ibid. para 40. 
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various officers at different levels, was the execu- 
tive head and administrator of liis jurisdiction. 
The Presidency Goveruments still enjoyed some 
relics oi their former independence aud had ure 
right to correspond direct with the Secretary of 
State unless financial issues were involved. They 
could appeal to him against orders which had been 
passed by the Government of India, but with 
which they did not concur. They also possess- 
ed discretion in making appointments to prin- 
cipal ofhcs under them, dd were noi suuject 
to so rigid a controi and supervision by the Gov- 
ernment of India in the details of their land re- 
venue settlements and forest administration. 


Lieutenant-Governorships 

Next in rank were the Lieutcnant-Governo:- 
ships. “Lhe Lieutenant-Goveruor. was appointed 
by the Governor-General with the consent. of the 
Crown. He was required to have tcn years ex- 
perience in the service of the Crown in India 
at the time of his appointment and consequent- 
ly it was te then most eminent patronage which 
the Govérnor-Géneral ^ could ^ exercise and ex: 
tend. Before 1910, 4 Licutenant-Goveruorship 
had no Executive Council. The Indian Coun- 
cils Act, 1909, provided for the creauon of one 
for Western Bengal and authorised the Gover- 
nor-General in Council to create an Executive 
Council tor any other Province nder a Lieu- 
ténant Governor, provided it was not disapprov- 
td by either House of British Parliament. The 
attention of Parliament was required to be drawn 
to it by laying down a draft of the order, creat- 
ing an Executive Council, on the table of the 
House two months before its issue. The House 
of Lords rejected in 1915, the draft proclamation 
of the Governor-General in Council for estab- 
lishing & Council in the United Provinces, 

Bihar and Orissa, the product of the remodi- 
fication of Bengal in 1912, was the only Lieute- 
nant-Governorship to get an Executive Council 
on its birth. Parliament deemed it appropriate 
that it should have a Council because those por- 
tions of the former Bengal which were included 
in the new Province had enjoyed administration 
by a Lieutenant-Governor in Council. The Pro- 
vince of Bihar and Orissa, according to the 
Indian Statutory Commission, was "the most ar- 
tificial unit of all the Indian provinces. It was 
formed by bringing under a single administra- 
tion three areas which differ markedly, not only 
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in physical features, but also in many 
linguistic and cultural characteristics. 

The Executive Council was intended to assist 
the Lieutenant: (Governor in the Executive Gov- 
ernment of the Province. But it was really an 
expensive and superfluous piece of machinery 
in view of the fact that the division of India into 
different Provinces was merely an administra- 
tive convenience, and the Provincial Govern- 
ments exercised only such authority as the Cen- 
tral Government was pleased to delegate to 
them. The presence or absence of an Executive 
Council, however, as the Montagu-Chelmsford 
Report says, "though it affects the disposal of pro- 
vincial business, does not materially alter the 
relations of a — Lieutenant-Governor with the 
Government of India.“ 


racial, 


Chief Commissionershi ps 


The Chief Commissionership was officially 
known as local administration and not Local 
Government as in the case of Presidencies and 
LieutenantGovernorships. There were eight 
Chief Commissioncrships in all. All those terri- 
tories not included in a Presidency or a Lieu- 
tenant-Governorship constituted the Chief Com- 
missionerships, and were placed under the im- 
mediate authority and managment of the Gov- 
ernor-General in Council. A Chief Commission- 
€r was appointed to act on behalf of the Gover- 
nor-General in Council and the extent of autho- 
rity delegated to him depended upon certain 
factors. The Central Provinces and Assam 
could well rank with a Lieutenant-Governorship 
and did not differ much from the latter even in 
administrative methods after the establishment 
of Legislative Councils for Assam in 1912, and 
the Central Provinces in 1913. But the North- 
West Frontier Province and Baluchistan form: 
ed a small class by themselves. They were ad- 
ministered under the tight control and strict 
supervision of the Governor-General on account 
of their strategic importance. The Chief Com- 
missioners of both these Provinces also acted as 
Agents to the Governor-General in respect of 
political relations with the adjoining tribal ter- 
ritories. 


7. Report of the Indian Statutory (Simon) Com- 
mission (1930), Vol. I, para 87, p. 68. 

8. Report on Indian Constitutional Reforms 
(1918), para 41, p. 29. 
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Minor Administration 

In the last category came Ajmer-Merwata, 
Coorg, Delhi and the enten The frst 
three were practically districts and the fourth 
was a penal settlement. ‘These were administer- 
ed under the direct control of the Government 
of India, acting. except in the case of Ajmer- 
Merwara, mainly through its Home Depart- 
ment  Ajmer.Merwara was administered by the 
Agent to the Governor-General in Rajputana. 


RELATIONS PETWEEN THE CENTRAL t 
PROVINCIAL GOVERNMENTS 
Supremacy of the Central Government 

The process of centralisation which first be- 
gan with the Regulating Act, 1773, was fully 
completed by the Act of 1833. Up to that date, 
the control exercised by the Governor-General 
in Council over the Presidencies of Madras and 
Bombay had extended to transactions with 
Indian Princes and to questions affecting war 
and peace. For the ordinary internal adminis- 
tration and for the making of laws to be applied 
to them, the Government of Bengal had no res- 
ponsibility. But the Charter Act, 1833, made 
the Governor-General at Fort William in Ben- 
gal, the Governor-General of India, and his Gov- 
ernment came to be designated as the Govern- 
ment of India. The authority of the Govern- 
ment of India, thus, became co-extensive with 
the area of British possessions in India. 

The Act of 1833 charged the Governor-Gene- 
ral in Council with the power of superintendence, 
direction and control of the whole civil and mi- 
litary Government of all the British territori¢s 
and revenues in India.” Elaborating this pro- 
vision, the Court of Directors wrote in a despatch 
to the Government of India that "the powers 
here conveyed....include the whole powers of 
the Government over all parts of India". The 
Directors advised the Governor-General that he 
should "well consider and understand the extent 
of the responsibility thus imposed" upon him. 
“The whole civil and military Government of 
India is in your hands, and for what is good and 
evil in the administration of it, the honour or 
dishonour will rebound upon you.“ The Act also 
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deprived the Presidencies of Madras and Bombay 
of independent legislative powers and authorised 
the Governor-General in Council to legislate for 
the whole of India." The Presidency Govern. 


to obcy the orders and instructions issued. by 
Government of India in all matters.” and to 
keep them constantly and diligently informed of 
all their proceedings.” 

Despite these Statutory inhibitions, the Presi- 
dency Governments continued to exercise consi- 


were 
ment worked under an inefficient and antiquat- 
ed procedure. After the ‘Mutiny’ this changed. 
Bombay and Madras were linked with Calcutta 
by rail and telegraph. The Government of 
India under the Crown became one and indivi- 
sible, Such transfer of power—legislative, admin- 
istrative and — financial-as was made over in 
practice to the Provincial Government was in 
the nature of delegation and as the Indian Sta- 
tutory (Simon) Commission remarked, "these 
provincial governments were virtually in the posi- 
tion of the agents of the Government of India.” 
The Governor-General in Council was the sup- 
reme authority, in which body was concentrated 
responsibility for every civil and military act of 
government throughout the territories of British 
India. The legal relationship between the Cen- 
tral and Provincial Governments was expressed 
in a section of the Consolidating Act of 1915 as 
follows : 
"Every local government shall obey the or- 
ders of the Governor-General in Council, 
and keep him constantly and diligently in- 
formed of its proceedings and of all matters 
which ought, in its opinion, to be reported 
to him, or as to which he requires informa- 
tion, and is under his superintendence, direc- 
tion and control in all matters relating to 
the government of its province.” 
The Local Governments were, thus, the limbs 
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of a huge machine with no discretion left to 
them. Sri Ram Sharma explains, “The control 
of the Central Government over the provincial 
government was tighter than that of the Secretary 
of State over the Governor-General in Council. 
The Government of India was almost as much on 
the spot as the provincial governments and could 
be more successfully and easily moved to inter- 
vene by interested parties than could the Secretary 
of State." The Indian Statutory Commission 
expressed the opinion that such a concentration 
of authority at the Centre “blocked effectively 
any substantial advance towards the develop- 
ment of self-governing institutions“ a and this 
was “one of the features which Parliament in 
1919 set. itself to modify." 


Legislative Relations 

But soon after the Act of 1833, became opera- 
tive, it was realised that it was an impossible 
task for a single authority to perform the enor- 
mous variety of functions adequately, efficiently 
and effectively. India was a huge sub-continent 
with diverse problems and complex social condi- 
tions. The Central Government had neither 
the means nor the time and resources to know 
the peculiarities of different areas, the sentiments 
and traditions of the people in order to solve 
local problems. "Thus began the process of decen- 
tralisation. The ‘Mutiny’ had revealed the seri- 
ous difficulties and Brave defects involved in cen- 
tralisation. John Bright in 1858, suggested the 
division of India into a number of autonomous 
Presidency Governments, each directly controlled 
by the Secretary of State, without the Govern. 
ment of India, and asserted that decentralisation 
was the only panacea for all ills and the essential 
condition of the progress to which India could 
aspire. “What you want”, he said, “is to decentra- 
lise your Government. You will not take a single 
step towards the improvement of India unless 


more independent powers than aré now possess- 
ed.“ 0 
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It had some desired effect. The Indian Coun- 
cils Act, 1861, established Legislative Councils 
in Madras and Bombay "to make laws and re- 
gulations for the good government" of the Pre- 
sidencies. It also authorised the Governor-Gene- 
ral in Council to establish by Proclamation a 
Legislative Council for Bengal and to extend the 
same to the North-Western Provinces. The 
Punjab was the first to get one. In other Pro- 
vinces Legislative Councils. were established later 
and by 1918, there were nine such bodies in 
different Provinces. But no attempt was made 
to demarcate the jurisdiction of the Central and 
Provincial Legislatures. The Central Legisla- 
ture could legislate for the whole of India 
whereas a Provincial Legislature could only le- 
gislate for a Province. Even the legislative 
powers of the Provincial Legislature were ex- 
tremely limited in actual practice. Drafts of all 
official Bills were required to be submitted by 
the Provincial Governments for the previous ap- 
proval of the Government of India. Before 
giving the approval all projects were thoroughly 
scrutinised by the appropriate Department of 
the Government of India and all Bills passed by 
the Provincial Legislatures were to be assented 
to both by their respective Governors and the 
Governor-General. The Governor-General could 
withhold his assent on administrative or political 
grounds even though the Bill had been approved 
by the Government of India before its introduc- 
tion in the Provincial Legislature. All non-official 
Bills, as also questions and resolutions concerning 
the discipline or maintenance of the military or 
naval forces, the foreign or political relations, 
the public debt, the custom duties or any other 
tax levied by the Government of India, coinage 
or paper currency, post and telegraph services 
and copyright could not be taken into consider- 
ation without the previous sanction of the Gov- 
ernor-General. 


Even in matters which could have been con- 
veniently left to the care of the Provinces, the 
Central Government pressed its jurisdiction on 
the plea of uniformity, The Central Legisla- 
ture also passed laws applicable to particular 
Provinces, as for example, The Deccan Agricul- 
turists’ Relief Act (Bombay), 1879, The Bengal 
Tenancy Act, 1885, The Madras Civil Courts 
Act, 1887, and The Punjab Alienation Act 1900. 
"All these laws reduced to small dimensions the 
sphere within which a Provincial Legislature 
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could make laws."" Sir George Campbell, who 
had been a Member of the Central Legislature 
and of the Bengal Legislative Council, maintained 
that, "since that time (Act of 1861) the Legislative 
Department of the  Governor-General's Council 
have exhibited a great, sometimes I think al- 
most too great, activity; they have not only di- 
gested the law on many subjects into codes, but 
have passed many consolidating Acts.... The 
consequence is that so much ground is covered 
by this subsequent legislation as to leave com- 
paratively little that the Provincial Councils can 
touch, and they now seem to do very little. The 
object of establishing the power of local legisla- 
tion is almost defeated." In 1874, the Secre- 
tary of State for India ordered that all Bills, be- 
fore their introduction in the Legislative Coun- 
cils, Central and Provincial, were to be submit- 
ted to him for examination and information. 
The Indian Councils Act, 1892, did not bring 
about any significant change in the powers of 
the Governor-General over local legislation, al- 
though the Councils had been enlarged by the 
inclusion of non-official members selected by in- 
direct election, and given the limited right to 
ask questions and discuss the Budget. These 
reforms were never intended to subordinate 
the Executive to the Legislature and, consequent- 
ly, the provisions of the Act could not be made 
effective. Transfer of control over the Budget 
to the Provincial Legislative Councils essentially 
involved the devolution of powers of the Secre- 
tary of State for India and the Governor-Gene- 
ral in Council to the Local Governments. Fin- 
ancial decentralisation had touched just the 
fringe of the problem. The main purpose of the 
reforms was to associate Indians with the adminis- 
tration so that the various Governments "might 
be able to shape their course with the advantage 
of a far more distinct knowledge of the wishes 
and feelings of the communities with whose in- 
terests they may be required to deal than has 
hitherto been the case,“ In a letter to the Mad- 
ras Government, the Government of India ex- 
plained the object of permitting discussion of 
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the Budget in the Councils. It said, that the dis- 
cussion of the Budget "is to afford the Local 
Government information as to the manner in 
which its financial arrangements are viewed by 
the most enlightened opinion in the Presidency 
and thus to furnish the means, when provision for 
future years is being considered, of meeting ob- 
jections and removing defects which the discussion 
may bring to light in its fiscal administration." 
The Secretary of State's Despatch accompany- 
ing the Act of 1892, informed the Government 
of India that the object of the Act was "a more 
extensive devolution upon Provincial Councils 
of the legislative business that particularly con- 
cerns the population with whose needs and cir- 
cumstances those Councils should be specially 
conversant."* But in practice neither the spirit 
of the Act itself nor the directions of the Home 
Government were kept in view. The procedure 
of ‘previous scrutiny’ of the Provincial Bills by 
the Government of India was tightened in order 
to bring them into conformity with the policy of 
the Government. The need for uniformity, 
particularly with regard to police legislation, the 
growth of the nationalist movement and the 
strengthening of the popular elements in the 
Legislative Councils led to a tightening of the 
Central control. The Morley-Minto Reforms, 
too, brought about absolutely no change, because 
the “conception of a responsible executive, wholly 
or partially amenable to the elected councils, was 
not admitted. Power remained with the Gov- 
ernment and the councils were left with no func- 
tions but criticism. It followed that there was 
no reason to loose the bonds of official authority, 
which subjected local Governments to the Govern- 
ment of India and the latter to the Secretary of 
State and Parliament.” The reforms of 1909, in 
the views of its authors, “afforded no answer, and 
could afford no answer, to Indian political 
problem." They were "the final outcome of the 
old conception which made the Government of 
India a benevolent despotism (tempered by a 
remote and only occasionally vigilant democracy) , 
which might as it saw fit for purposes of enlighten- 
ment consult the wishes of its subjects.“ Respon- 
sibility is the savour of the popular government, 
chk S SS 
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and that savour the Councils under the Act of 
1909 wholly lacked. It is, however, noteworthy 
that with the enlargement of the Councils, their 
non-official members were drawn from a wide 
range of the enlightened class of society and the 
councils became the forums where national prob- 
lems were discussed, grievances ventilated and 
redressal sought. The Indian Press extensively 
reported the proceedings of the Councils and the 
Indian public opinion took their cue therefrom. 
The Government of India, in a bid to avoid 
giving any opportunity to the political bodies 
to score against itself, increased the pace of its 
interference in local projects of legislation. 
Financial Relations 
Although the Act of 1861, was responsible for 
effecting some measure of decentralisation on 
the legislative side, the rigorous centralisation in 
finance and administration continued as before 
for a decade more to come, Even since 1833, all 
financial powers had been concentrated in the 
Governor-General in Council and the revenues 
from all Provinces were treated as belonging to 
a single fund. After meeting the Central char- 
ges the rest were distributed among the Provin- 
ces. This nature of centralised financial admin- 
istration was, thus, described by Sir Richard 
Strachey : “The Supreme Government controll- 
ed the smallest details of every branch of the ex- 
penditure; its authority was required for the 
employment of every person paid with public 
money, however small his salary, and its sanction 
Was necessary for the grant of fund for every 
building, however insignificant.” The effect of 
this system was that the Provincial Governments 
were tempted to raise their demands and had no 
motive to economise in their expenditure. They 
invariably acted on the principle that he who 
aims at the. sky shoots much higher than he who 
ams at a tree; and they clamoured to have as 
big a slice out of the Central exchequer as they 
possibly could manipulate, The Government of 
India did not possess adequate knowledge to ac 
curately or even approximately assess their ac- 
tual needs and resources. In this mad race to 
get as much they could and spend all that 
they could get "the distribution of the public 
income degenerated into something like a scram- 
ble, in which the most violent had the advantage, 
with very little attention to reason. As local 
economy brought no local advantage, the sti- 
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mulus to avoid waste was reduced to a mini- 
mum, and as no local growth of the income led 
to local means of improvement, the interests in 
developing the public revenues was also brought 
down to the lowest level.“ 

The evils of such a system attracted the seri- 
ous attention of several officers of the Govern- 
mtnt of India and remedial measures were sug- 
gested from time to time, but without any effec- 
tive result. It was not before 1870 that a begin- 
ning was made of the policy of financial devolu- 
tion and from then on it was gradually but 
systematically developed. It found its expres- 
sion in the Government of India's Resolution of 
December 14, 1870, which laid the norm "that, 
as far as possible, the obligation to find the 
funds necessary for administrative improvement 
should rest upon the authority whose immediate 
duty it is to devise such measures.” According- 
ly, the Provincial Governments were made res- 
ponsible for the administration of certain ser- 
vices as Jails, Registration. Police, Education, 
Medical Services (except medical establishments), 
Printing, Roads, Miscellaneous Public Improve- 
ments, and Civil Buildings. The revenue ac- 
cruing from these services and a fixed lump sum 
grant was allotted to each Local Government. 
It was left to the discretion of the Local Govern- 
ment, subject to certain conditions, to allocate 
such sums of money to different services as it 
deemed necessary. The deficit, if any, was to 
be met either by raising local taxes or by effect- 
ing economies in the expenditure. Any surplus 
left over as unspent money did not lapse to 
the Government of India's revenues, but could 
be apportioned next year. The Provincial Gov- 
ernments were also authorised to create appoint- 
ments and to raise salaries and emoluments up 
to an individual limit of Rs. 250 a month and 
the expenditure so incurred could be met out 
of the allotted grant. The Government of India 
hoped that “the modifications so made will pro- 
duce greater care and economy; that it will im- 
part an element of certainty into the fiscal sys- 
tem which has hitherto been absent; and that 
it will lead to more harmony in action and feel- 
ing between the Supreme and Provincial Gov- 
ernment." than had therctofore prevailed. The 
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most important advantage to accrue from such 
an arrangement was that it "will afford oppor- 
tunities for the development of self-government, 
for strengthening municipal institutions, and for 
the association of natives and Europeans to a 
greater extent than heretofore in the odministra- 
tion of affairs.“ This was the beginning of the 
policy of association. 


Mayo's scheme essentially aimed at keeping 
down the expenditure on the services transfer. 
red to the Provinces, and improving the rela- 
tions between the Supreme and Provincial Gov- 
ernments. It succeeded in eliminating the oc. 
casions for conflict between the Supreme and 
Local Governments, and effected harmony and 
economy too, as had not been possible before. 
But it had certain glaring drawbacks. The 
scheme only dealt with heads of expenditure, 
and that too only to a small extent. It did not 
provide an interest to the Provinces in develop- 
ing the revenues collected through their agency. 
In order to remove this defect, Sir John’ Strachey, 
the Finance Member in Lord Lytton's Govern- 
ment, introduced a scheme which delegated. to 
Provincial Governments the financial responsi- 
bility for other services, such as Land Revenue, 
Excise, Stamps, General Administration, Law 
and Justice, and instead of making an addition 
to the fixed grant, gave them certain specified 
heads of revenue like the excise, stamps, and 
the licence (income) tax, in order to meet the ad- 
ditional expenditure. It was further arranged 
that the Supreme Government should take half 
of any surplus realised over the specified amount 
that these sources were estimated to yield, and 
should bear half of any deficit. 


Lord Ripon's Government developed the 
scheme of devolution still further. The system 
of grants given to the Provincial Governments 
was completely done away with and a new sys 
tem of allocation of revenues was introduced. 
The entire field of the revenues and expenditure 
of India was classified into three divisions : Im- 
perial, Provincial, and Divided. Certain heads 
of revenue and expenditure, as few in number 
as possible, which required uniformity of po- 
licy; like the customs, salt, currency, posts and 
telegraphs, railway, etc, were reserved as Im- 
perial; others were divided, in equal proportions 
for the most part, between Imperial and Provin- 
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cial, the rest were wholly, or with minute local 
exceptions only, made Provincial, This arran- 
gement was tenable for five years and on the ex- 
piry of that period it was subject “to any revi- 
sion which the wants of Imperial Revenues or 
the needs of other provinces might render ex- 
pedient.” 


The new system improved considerably the 
position of the Provincial Governments. But 
the system of quinquennial settlements off-set the 
advantages thus anticipated. At the end of the 
quinquennial period the Central Government, 
under the plea of financial difficulties, would re- 
sume the balance standing to the credit of the 
Provinces. This destroyed all incentives for eco- 
nomy on the part of the Provincial Govern- 
ments. The | Lieutenant-Governor of Bengal 
described the repercussions of such an arrange- 
ment in the Supreme Legislative Council in 1896. 
He observed, “I must say that I deprecate the 
way in which the quinquennial revisions have too 
frequently been carried out. The provincial 
sheep is summarily thrown on its back, close- 
dipped and shorn of its wool, and turned out 
to shiver till its fleece grows again. The normal 
history of a provincial contract is this—two years 
of screwing and saving and postponement of 
works, two years of resumed energy on a normal 
scale, and one year of dissipation of balance in 
the fear that if not spent they will be annexed 
by the Supreme Government directly or indirectly, 
at the time of revision. Now all this is wrong, 
if not demoralising. I say the Supreme Govern- 
ment ought not to shear too closely each quin- 
quennium.” 

The Provincial Governments in their attempts 
to save their balances from falling to the Centre 
would plunge into reckless projects of expendi- 
ture, very often misdirected projects, Lord Cur- 
zon remedied this defect in 1904, and made 
these settlements quasi-permanent.” — Thencefor. 
ward. the revenues assignd to the Provincial 
Governments were definitely fixed and could be 
revised only in case of extreme necessity on the 
part of the Government of India, or unless ex- 
perience proved that the assignment made was 
disproportionate to normal Provincial needs. 
The object of this scheme was “to give the local 
Governments a more independent position and 
a more substantial and enduring interest in the 
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management of their resources than had pre- 
viously been possible." 

The Decentralisation Commission appointed 
in 1907, went into the whole question of fin- 
ancial relations between the Central and Provin- 
cial Governments. But it did not make any radi- 
cal change therein. The Commission, however, 
recognised that larger financial decentralisation 
was closely connected with the extension of 
powers of the Legislative Councils and their as- 
suming a representative character? The semi- 
permanent settlement was allowed to continue. 
But Lord Hardinge's Government made it per- 
manent in 1912. The permanent settlement 
constituted an important advance in the chain 
of decentralisation which had begun forty years 
before. Sir G. F. Wilson said in the Supreme 
Council that it will give the Local Govern- 
ments a more abiding interest in managing and 
directing their own resources, it will greatly re- 
duce the occasions: for interference by the Cen- 
tral Government, and it will stimulate provincial 
independence and self-reliance.”™ 

In spite of these measures of financial devolu- 
tion the essentials of the old centralised system 
remained unaffected. The Indian Statutory Com- 
mission remarked, “Nothing illustrated more 
clearly the overriding unity of the Centre and 
the subordination of the provinces to it than 
the arrangements between them as to finance. AII 
the revenues of British India are vested in the 
Crown, and although there were in course of time 
evolved quasi-permanent financial settlements bet- 
ween the Central and the Provincial Governments, 
based upon the Supposed ‘needs’ of the respective 
provinces, and carried out by dividing certain 
heads of revenue in arranged proportions, pro- 
vincial expenditure, provincial taxation and pro- 
vincial borrowing were all subject to Central 
control, and the spending powers of Provincial 
Governments could be exercised only subject to 
elaborate and voluminous Codes of instructions 
issued by the Government of India.“ 


Legally, India's was a unitary centralised sys- 
tem of government, and thè supremacy of the 
Central Government was duly established and 
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recognised. The functions delegated to the Pro- 
vincial Governments were for administrative 
convenience alone. The Government of India 
was responsible for the solvency of the Provin- 
ces and it kept a jealous eye on their activities 
and a strict control over their expenditure. The 
Provincial Governments were required to sub- 
mit their Budgets in draft for the approval of 
the Central Government. They could not bud- 
get for a deficit, nor could they exhaust the pro- 
vincial balances so as to exceed the total esti- 
mated expenditure without the sanction of the 
Government of India. Moreover, the Central 
Government had maintained a series of codes: 
the Civil Service Regulations, the Civil Accounts 
Code, the Public Works and Forests Code, and 
the like. The Provincial Governments were re- 
quired to strictly conform to the rules and regu- 
lations contained in those codes. All these rules 
and regulations placed stringent restrictions on 
the spending powers of the Provincial Govern- 
ments. Since the powers of the Provincial Govern- 
ments were subjected to the supervision and con- 
trol of the Supreme Government, the latter 
could issue specific instructions “on general or 
particular matters affecting provincial estimates 
and revenues and services. Then, the Central 
Accounts and Audit Department kept and audited 
the accounts of the Provincial Governments. As 
regards taxation, it was entirely controlled by the 
Government of India and a bill purporting to 
impose taxation could only be introduced in 
the Provincial Council with the prior sanction of 
the Government of India. Since the Provinces 
possessed no independent sources of revenue, 
they had no right to borrow monty from the 
public for any schemes involving capital expen- 
diture. It was the Supreme Government which 
lent the money if it approved those schemes. 


Administrative Relations 


The control of the Government of India over 
Provincial administration had become proverbial. 
The Decentralisation Commission remarked that 
the Government. of India "have, we think, paid 
too little regard to the importance of developing 
a strong sense of responsibility amongst their 
subordinate agents and of giving sufficient weight 
to local sentiments and traditions." The Com- 
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mission expressed the opinion that the burden 
of work could have been materially diminished, 
if the Indian Government had refrained from 
interfering in unnecessary detail with the actions 
of the authorities subordinate to them, an inter- 
ference which resulted “in large measure in every 
administrative authority in India having to do 
over again work already accomplished at a stage 
below." In a Memorandum submitted to the 
Commission by the Bombay Government specific 
instances of interference in petty details, such as 
the status of a local funds vaccinator, the location 
of a rural liquor shop, and the method of dispos- 
ing of licences to sell liquor, were cited. The 
Memorandum pointed out that in some of these 
instances orders were issued by the Supreme 
Government without even consulting the Local 
Government actually affected by such orders. All 
this was done, the Memorandum explained, “in 
the name of efficiency: but the efficiency is unreal. 
Schemes and systems affecting to create unifor- 
mity throughout the continent of India may ap- 
pear complete and harmonious on paper 
but when they clashed with local discordant con- 
ditions, they must inevitably lead to inefficien- 
cy of administration, and to what is worse than 
inefficiency, popular  discontent...."* The 
Bombay Government correctly pointed out “that 
exercise of control in all details tends to para- 
lyse the Local Governments and deprives them 
of all sense of responsibility." With a note of 
warning the Governor in Council expressed the 
view: that "new forces are arising and gathering 
strength which will make elasticity essential to 
the continuance of British rule" in India.* 


The Decentralisation Commission recommend- 
ed that detailed administration “should be left 
to the Provinces." They maintained that "future 
policy should be directed to steadily enlarging 
the spheres of detailed administration entrusted 
to Provincial Governments and the authorities 
subordinate to them and of recognising that they 
must definitely dispose of an increasing sphere 
of the ordinary work of Government." The con- 
tention of the Government of India, on the 
other hand, was that they generally left matters 
to the Local Governments after laying down a 
general policy. But it was difficult to draw a 
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75 
line of demarcation between questions of policy 
and matters of detail, as the powers of the 
vincial Governments were not plenary. 


submitted to the Decentralisation: Commission, 
in financial matters, “there must be control from 
above or below", and as “we have no control at 
present from below in the sense of an electo- 
rate, hence control from above must be retain- 
e 

The control of the Government of India was 
ubiquitous The Provincial Governments were 
required to obey the orders of the Governor- 
General in Council and to keep them constantly 
and diligently informed of their proceedings. The 
usual procedure was that the Provincial Govern- 
ments submitted to the Supreme Government 
monthly copies of all their printed proceedings, 
and the Annual Reports on Administration re- 
lating to the Departments under them, The 
Supreme Government laid down broad lines of 
policy for their guidance and the Reports of the 
Provincial Governments provided an opportunity 
to know how far their policy had been followed 
and instructions thereon observed. Very often 
the Supreme Government would appoint Commis- 
sions of Inquiry to examine the working of par- 
ticular Departments or Services, such as famine, 
irrigation, education, police, etc. The findings 
of such Commissions were sent to the Provincial 
Governments for their opinions. In the light of 
opinion thus expressed the Supreme Govern- 
ment passed appropriate resolutions or issued de- 
cisions or directions as to the manner and extent 
the recommendations of Commissions of Inquiry 
were to be adopted by them. 


The resolutions and decisions of the Govern- 
ment of India for implementation by the Provin- 
cial governments were very often accompanied 
by handsome grants. The system of ‘financial 
doles’ was another very effective instrument of 
controlling the Provincial Governments and was 
loudly opposed by them. The Indian public 
opinion characterised it as “thoroughly demoralis- 
ing.”" But the Government of India defended 
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it on the ground that such subsidies were given 
only "in pursurance of a definite scheme of high 
Imperial policy“ and that in the absence of 
Central assistance the Provincial Government 
would not have been able to undertake such pro- 
jects. As these were centrally sponsored schemes 
in pursuance of Imperial policy, it rested with 
the Government of India to determine how its 
grants were to be spent, and it could thus ap 
point advisory and inspecting officers to watch 
their implementation.“ 


The policy of centralisation reached its climax 
during Lord Curzon's time, when he created a 
number of expert appointments for guiding and 
controlling the policy in subjects like Education, 
Agriculture, Health, Irrigation and Archaeology. 
He appointed Inspectors-General of Education. 
Archaeology, Commercial Intelligence; Inspectors- 
General of Agriculture, Irrigation and Sanitation 
and a Chief Inspector of Mines. They were re. 
quired to establish uniform standards throughout 
India in pursuit of a definite policy, Lord Cur- 
zon even tried to infringe upon the autonomy 
of the Presidency Governments. He suggested 
to the Secretary of State that the Presidencies of 
Madras and Bombay should be brought to the 
same footing as the other major Provinces. But 
the Cabinet opposed this proposal and Lord Cur- 
zon could not have his own way. He, however, 
succeeded in separating the Districts of Peshawar, 
Kohat, Bannu, Dera Ismail Khan and Hazara 
from the Punjab and creating a new Province, 


under a Chief Commissioner, known as the North- 


West Frontier. In this way, Curzon brought the 
tribes of the North-West Fronier of India under 
the direct control and supervision of the Govern- 
ment of India. And as the Governor-General 
himself presided over the Foreign and Political 
Departments, the tribes became the direct charge 
and responsibility of ‘the Governor-General, This 


38. Debate on Financial Statement, March nm 1912 
Speech by Sir James Meston. 
79. Ibid. 
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achievement of Lord Curzon was regarded as his 
personal triumph. 


All higher posts in the superior services in the 
Provinces were filled ultimately on the authority 
of the Governor-General in Council. Every large 
addition even in the minor establishments, and 
any material alteration in the grades of services 
had to receive the final approval of the Govern- 
ment of India and in many cases that of the Sec- 
retary of State for India. All civil servants could 
appeal to the Governor-General in Council and 
to the Secretary of State in the case of Imperial 
Services, whenever they felt dissatisfied with the 
actions and orders of the Local Governments. 
The result was obvious. Many questions affect- 
ing the services could not be determined by the 
Provincial Governments. 


“Among the reasons,” remark the joint authors 
of the Montagu-Chelmsford Report, “which have 
tended to the tightening of control has been the 
consciousness that while local Governments were 
largely immune from popular criticism in India 
both they (British Government) and the Govern- 
ment. of India themselves were accountable to 
Parliament"^ With the growth of the national- 
ist movement and the emergence of extremism 
and revolutionary activities the control became 
more close, This apart, the Government of India 
had. always felt the serious responsibility. with 
which it was charged [or the good government 
of the country as a whole, and for the mainten- 
ance of high standards of public and personal 
conduct. The Montagu-Chelmsford Report ap- 
provingly said that in the “absence of popular 
control their (Government of India's general 
attitude was right.“ But all told, the Provinces 
were the subordinate organs of government and 
this feature of Indian ‘administration materially 
continued till dyarchy was introduced under the 
Government of India Act, 1919. 


40. Report on Indiam Constitutional Reform 
(1918), para 119, p. 77. 
1. Ibid, p. 78. 


CHAPTER VII 


Development of Legislative Bodies 


THE INDIAN COUNCILS ACT, 1861 


There were representative legislative bodies in 
ancient India at various levels, but there were 
none during the Company's regime. Even the 
surviving Panchayats in the villages were lan- 


guishing and decaying. The main intention of the 
Company's Government was the building up and 
consolidation of the British Empire in India. 
‘The primary function of the Company's Govern- 
ment comprised revenue collection, policing and 
routine administration. The legislative functions 
were incidental and subordinate in nature. Un- 
like the various British Colonies, there was no 
trace of the legislative wings of the Central and 
Presidency Governments assuming the character 
of representative or responsible governments, 
Evcn the officially sponsored moves to differentiate 
the Legislative and Executive wings of the Gov- 
ernment and the efforts to endow the former with 
any attributes of parliamentary procedure and 
functions were frustrated and baulked. The 
legislative power was not recognised and vested 
in a Legislature as distinct from the Executive, 
aud when new laws had to be made, they were 
enacted by a body the nucleus of which was the 
Executive Council itself but to which "Additional 
Members" were summoned for the express pur- 
pose of making rules and regulations. The head 
of the Government presided over the legislative 
discussions as he did in executive consultations. 


The germs of the Legislature in British India 


lay in the gradual extension of the Governor- 
Generals Executive Council, and it began in 
1833, when a Law Member was added, whose 


functions were confined to legislation only. The 
Court of Directors, in their Despatch accompany- 
ing the Act of 1833, dirccted the Governor-Gene- 
ral that "no law, except one of occasional kind, 
or arising out of some pressing emergency, should 
be passed without having been submitted to ma- 
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ture deliberation and discussion." The Gover- 
nor-General was further directed that he should 
“by positive rules provide that every project or 
proposal of a law shall travel through a defined 
succession of stages in Council before it is finally 
adopted; that at each stage it shall be amply dis- 
cussed; and that the intervals of discussion shall 
be such as to allow to each Member of the Coun- 
cil adequate opportunity of reflection and en- 
quiry, The Directors emphasised and consid- 
ered it “of great moment" that "the length and 
publicity of the process by which a law passes 
from the shape of æ project into that of a com- 
plete enactment and the conflict of opinions 
through which the transaction must be made, 
constitute. a security against rash or thoughtless 
legislation.“ 


The Charter Act, 1853, made an effort to dif- 
ferentiate a Legislative body trom the Executive 
by establishing a Legislative Council" consisting 
of the Governor-General, Members of his Coun- 
cil, induding the Law Member who had be- 
come a full Member of the Excutive Council, 
the Chief justice and one of the Judges of the 
Supreme Court of Bengal, and tour Members 
drawn from the servants of the Company and ap- 
pointed by the Presidency Governments and Lieu- 
tenant-Governorships. The Council so constituted 
functioned with all the fanfare of parliamentary 
procedure and it practised even the usual digs 


. — — —— — —— 


1. Despatch dated December 10, 1834, para 15. 
». Ibid, para 16. Also refer to paras 20, 21, 25 


96 and 27. 
3. Ibid, para 16. 
4, Ci. 22, Whe Charter Act, 1853. Sir Charles 


Wood, in his speech in the House of Com- 
mons, June 3, 1853, observed, The legisla- 
tion of India must take place in India, and 
for that purpose we propose to improve and 
to enlarge the a7, 
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matters of police discussed and decided in the 
minutest detail by a body in which officers of 
Bengal, or acquainted with Bengal alone, have 
so strong a preponderance."" Bartle Frere, Cecil 
Beadon and S. Laing, all Members of the Gov- 
crnor-General’s Executive Council, held the 
same views. Bartie Frere had a long correspoi- 
dence on the subject with Sir Charles Wood and 
even suggested that Provincial Councils should be 
invested with power to originate and discuss all 
subjects of local importance, and on general mat- 
ters they should have power to frame and discuss 
measures which would be submitted to the re- 
vision and approval of the Supreme Council.“ But 
the controversy over the Income Tax Bill bet- 
ween the Supreme Government and the Madras 
Government, and the recall of Sir Charles Tre- 
velyan, Goycrnor of Madras, precipitated the 
question of reform. It was felt that early steps 
must be taken to allay the fears and satisfy the 
claims of the Local Governments.” 


The most important factor for the enactments 
of the Councils Act, 1861, was the independence 
the Legislative Council had claimed and the ela- 
borate parliamentary procedure it had adopted 
for the transaction of the business before it. It 
began to assume the character of a miniature re- 
prétentative Assembly, assembled for inquiry 
into, and redress of, gricvances. It even present- 
ed an address asking that certain correspondence 
between the Secretary of State and the Govern- 
ment of India should be communicated to it? 


n ————— 
18. Despatch to the Seeretary of the Stale for 
India, December 9, 1859. Lord. Canning 
would transfer the responsibility for local 
legislation to subordinate governments subject 

to certain restrictions. bid, 

19. Martineau, J., The Life and Correspondence 
of Sir Bartle Frere, Vol, I, pp. 336-344, Also 
refer to Sir Bartle Frere’s Minute, March 16, 
1860 with Memorandum. 

20." Despatch to the Secretary of State fcr India, 
January 15, 1861, paras 1 and 2, 

21. lt related to the grauts made to the Princes 
of Mysore amounting to — £34,000 a year for 
their lives together with a sum for purchasing 
houses. Sir Bartle Frere, who presided at 
the meeting of the Council in the absence of 
the Governor-General (December 15, 1860), 
ruled that the matter did not rest within the 
jurisdiction of the  Couneil Sir Barnes 
Peacock did not agree and asked for a debate, 


Constitutional History of India 


But what Dalhousie had encouraged, Canning 
had resented. Since the proceedings of the Le- 
gislative Council were open to the press and the 
public, the clashes arising between the servants 
of the Government and a Judge, who had as- 
sumed the role of the leader of the Opposition 
and criticised the policies of the Government, 
had undermined the authority and prestige of 
the Government. Lord Canning, therefore, 
strongly wrote to the Secretary of State for India 
that constitutional reform was a matter of ur- 
gent necessity and the legislative machinary, as it 
stood, could no longer be allowed to continue, 
"without producing great inconvenience, and per- 
haps exciting heats which it would be difficult 
to allay, and which will injure and discredit us 
as governing power.“ 


Proposa:s of the Government of India 


The Secretary of State seized the earliest op- 
portunity to introduce the Indian Councils Bill 
im Parliament, Sir Charles Wood described the 
Indian Councils Bill as "by iar the most impor- 
tant of the measures" he had introduced and 
admitted that it embodied the leading suggestions 
contained in the Despatches of Lord Canning.“ 
The Government of India had submitted to the 
Secretary of State two Schemes of Reform, one 
in December 1859, and the other in January 1861. 
‘Lhe first Scheme provided for the inclusion cf 
a lew non-official members, restoration of Coun- 
cils to the Presidencies of Madras and Bombay, 
and amendments to the procedure adopted by 
the existing Council, The object of the reform 
was to stimulate and expedite the amendments 
oi the law rather than to improve the laws.“ 


But the Government of India modified its ori- 


Thereupon Sir Bartle Frere adjourned the 
sitting of the Council. At the nexi meeting 
of the Council Sir Barnes Peacock again 
pressed his point and demanded a division. 
Sir Barnes Peacock was originally the Fourth 
Ordinary Member of the Governor-General’s 
Council and he resigned therefrom to become 
the Chief Justice, 


22. Despateh to the Seeretary of State for India, 
January 15, 1861, para 17. 


23. Speech in the House of Commons, June 6, 
1861. 


24. Despateh to the Secretary of State, Home 
Deptt, December 9, 1959. 
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ginal Scheme a year later as the "situation had 
become strained, and justified Sir Charles Wood's 
complaint in the House of Commons that, 
contrary to the intention of its founders, the 
Council had become a sort of debating society 
or petty Parliament."* The new proposals made 
by the Government oi india in their Despatch 
ol January 1861, were: restoration of Councils 
in the Presidencies of Bombay and Madras, and 
establishment of Councils in Bengal, North- 
Western Provinces, and the Punjab; the exclu- 
sion of Judges from the Councils; increase in the 
number of non-official members from three to 
five in the Presidency Councils of Bombay and 
Madras; addition to the Supreme Council, of 
members, not cxceeding twelve, of whom half 
were to be non-officials; members to be appoint- 
ed lor a period not longer than two years; the 
holding of mceti.gs of the Supreme Council at pla- 
ces other than Calcutta; and, the legislative busi- 
ness to be transacted as done in a committee or 
a commission aud not done in the form of set 
parliamentary debates.” 


Main Provisions of the Councils Act, 1861 

The Indian Councils Bill, alter an easy pas- 
sage in Parliament, received Royal assent on 
August I, 1861, and came into force at the close 
of the year. ‘Lhe Preamble to the Act declared, 
"Whereas it i» cxpedient that the provisions of 
the former Acts of Parliament respecting the con- 
stitution and functions of the Council of the 
Governor-General of India should be consolidat- 
ed and in certain respects amended, and that 
power should be given to the Governors in 
Council of the Presidencies of Fort Saint George 
(Madras) and Bombay to make laws and regula- 
tions for the government of the said Presidencies, 
and that provision should be made for constitut- 
ing the like authority in other parts of Her 
Majesty's Indian Dominions.” The Act provided 
that the Governor-General’s Executive Council 
would consist of five Ordinary Members, out of 
whom three must have served for ten years in 
India either under the Company or the Crown, 
and one was to be a Barrister or Advocate of five 
years’ standing. The Secretary of State for India 
retained the power to appoint the Commander-in- 


25. As cited in Report on the Indian Constitutional 
Reforms (1918), para 62, p. 39. 

20. Despatch to the Secretary of State for India, 
Vo. 2A, Home Department, January 15, 1861. 
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Chief as an Extraordinary Member of the Execu- 
tive Council.“ 


For purposes of Legislation the Governor-Ge- 
neral's Council was reinforced by Additional 
Members, not less than six nor more than twelve 
in number, nominated by the Governor-General 
and holding office for two years. Of these Ad- 
ditional Members not less than one-half were 
to be non-officials,* that is, persons not in the 
civil or military service of the Crown. The Gov- 
ernor or a Lieutenant-Governor also acted as an 
Additional Member of the Council whenever the 
Legislative Council held a. sitting within his 
jurisdiction.” 

Ihe Supreme Legislative Council, thus, con- 
stituted under the Act of 1861, had neither the 
representatives of the Provincial Governments 
nor Judges of the Supreme Court among its 
membership, although the Act itself did not pre- 
clude the Governor-General from nominating 
one of them, The assertive and independent at- 
titude of Sir Barnes Peacock was essentially res- 
ponsible for the exclusion of Judges from the 
Council reconstituted under the Act of 1861. 
Sir Charles Wood declared in the House of Com- 
mons that it would be inexpedient and incompa- 
tible with the functions of Judges that “they 
should belong to a body partaking in any degree 
of a popular character": 


There was, however, complete agreement bet- 


27. CL 3, The Indian Councils Act, 1861. 
28. Cl. 10. 
29. Cl. 9. 


“0. Sir Charles Campbell, a distinguished civil 
servant in India, remarked about Sir Barnes 
Peacock, who eame to India as Law Member 
in 1852, ‘‘when he became the Chief Justice 
of the Supreme Court in 1859, he was for a 
lime also retained as a Member of the Legis- 
lative Council under the then constitution of 
that body. But in his independent position, 
the ex-representative of the government prov- 
ed to have a strength and will of his o 
very troublesome to the Government, aud 


Sir Barnes Peaeock''. Campbell, Sir Charles 
Memoirs of My Indian Career, Vol. II, p. 99. 

21, House of Commons, June 6, 1861, Also refer 
to Sir Charles Wood’s letter to Slr Bartle 
Frere, September 2, 1860. Martinieu, J., The 
Life and Correspondence of Sir Bartle Frere, 
Vol. I, p. 331. 
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ween the Home authorities and the Government 
of India that non-official Members, including 
Indians, should be associated with the Govern- 
ment in the business of law-making. There was 
no provision in the Act itself that non-official 
Members would include Indians, but the Secre- 
tary of State had given a definite assurance in 
Parliament that Indians would be appointed.“ 
This assurance was reiterated by him in his Des- 
patch to the Governor-General accompanying the 
Indian Councils Act, 1861.° The Governor-Ge- 
ncral was informed that “the additional mem- 
bers are to be selected by the Governor-General 
from the servants of the Government and from 
the residents of India—Europeans and Indians— 
from all parts of India.“ 


‘Lord Canning had recommended that the Le- 
gislative Council should hold its meetings in 
different parts of India. The Act of 1861 autho- 
riscd the Governor-General in Council to deter- 
mine the place and time of summoning the meet- 
ings of the Legislative Council* and to adjourn 
the same. The Council ordinarily met once 
a week, but an extraordinary meeting could be 
convened by the President of the Council,“ who 
was the Governor-General. In the absence of the 
President, a person nominated by the Governor- 
General presided, and in the absence of both the 
Senior Ordinary Member of the Council present. 
Seven Members including the President consti- 
tuted the quorum and all decisions were deter- 
mined by a inajority vote. In case of equality of 
votes, the Presiding Officer exercised a casting 
vote. The Governor-General in Council was em- 
powered to make Rules for the conduct of busi- 
ness of the Legislative Council, which could sub- 
sequently be amended at the meetings of the 


Council subject to the assent of the Governor. 
General. 


The Act restored to the Governments of Bom- 
bay and Madras the power of legislation and 
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32. House of Commons, June 6, 1861. 
33. Despatch No, 14, August 9, 1861. 
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95. Almost all the meetings of the Couneil during 
1862-88, were held either at Caleutta or at 
Simla, excepting one at Allahabad in 1871, 
and three at Agra in 1873, 

96. Rules for the Conduct of Legislative Business, 
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directed the Governor-Gentral in Council to es- 
tablish by Proclamation a Legislative Council 
for Bengal The Governor-General in Council 
was also empowered to establish similar Councils 
for the North-Western Provinces and for the 
Punjab.” But the Act did not draw a line of de- 
marcation between the subjects reserved for the 
Supreme and Local Legislatures. The Secretary 
of State had declared in the House of Commons 
that the “Council of the Governor-General... . 
will have power to pass laws and regulations, af- 
fecting the whole of India and will have a sup- 
reme and concurrent power with the minor legis- 
lative bodies which I propose to establish in the 
Presidencies and in other parts of India.“ The 
Legislative power of the Supreme Legislative 
Council was, thus, declared to extend to making 
laws and regulations for repealing, amending or 
altering any laws and regulations in force in the 
Indian territories under the dominion of Her 
Majesty, and for making laws and regulations for 
all persons, whether British or natiye, foreigners 
or others, and for all courts of justice and for all 
places and things within the said territories, and 
for all servants of the Government of India with- 
in the dominions of Princes and States in al- 
liance with Her Majesty. But the Supreme Coun- 
cil was expressly forbidden to repeal or amend 
the Charter Acts of 1833 and 1853, the Gov. 
ernment of India Act, 1858, and any Act of Par- 
liament enabling the Home Government to raise 
funds, and the Acts of Mutiny and desertion in 
the British and Indian forces, It could also not 
pass any law affecting the authority of Parlia- 
ment, the Constitution and Rights of the East 
India Company which survived for business pur- 
poses up to 1874, or any part of the unwritten 
laws or Constitution of the United Kingdom, on 
which depended on any degree the allegiance of 
any person to the Crown, or the sovereignty or 
the dominion of the Crown over any part of the 
Indian territories.” 


98. Cl. 44. The Bengal Council was established 
in 1881. But it took the North-Western Pro 
vinees twenty-five years and the Punjab 
thirty-five years to have Councils. 

89. House of Commons, June 6, 1861. 

40. The Legislative powers of the Governor 


General in Council were extended by the Acts 
of 1865 and 1869, The Act of 1865 extend 
the jurisdiction of the Legislative Couneil to 
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The scope of the Councils was, however, res- 
tricted to legislation alone. Sir Charles Wood 
had clearly declared in Parliament that he had 
no intention to make this Council a debating 
society. The Act of 1861 unequivocally provided 
that the Legislative Councils, both at the Centre 
and in the Provinces, were not to transact any 
business other than the consideration and enact- 
ment of measures introduced in them for the pur- 
pose of enactment.* No motion was to be enter- 
tained, except a motion for leaye to introduce a 
Bill, or having reference to a Bill actually intro- 
duced. Measures relating to the public revenues, 
or debt of India, religion, military or naval mat- 
ters, or the relations of the Government with 
foreign Princes or States could not be introduc- 
ed without the previous sanction of the Gover- 
nor-General. Sir Charles Wood, in a covering 
Despatch which accompanied the Act of 1861, ex- 
plained to the Governor-General the object of 
this provision, He wrote that the Act aimed “to 
prevent the legislature from interfering with the 
functions of the executive government.“ “ Iu 
order to avoid even a remote danger of the Le- 
gislative Council becoming a "little Parliament", 
and seeking to control the Executive government 
the Rules of Legislative Procedure made by the 
Governor-General in Council could be disallow- 
ed by the Secretary of State.“ All laws and re- 
gulations made by the Council, in order to be 
valid, required the assent of the Governor-Gene- 
ral. He could give his assent thereto or refuse it, 
or reserve the same for the signification of the 
Crown." It was obligatory to transmit to the 
Secretary of State for India authentic copies of 
all laws and regulations assented to by the Gov- 
ernor-General. The Crown could disallow any 


all British subjects in Native States, whether 
servants of the Crown or not, and enabled the 
Council to define and alter, by proclamation, 
the territorial limits of the Presideneies and 
the — Lieutenant-Governorships. The Aet of 
1869 still further extended the jurisdietion of 
the Legislative Council by enabling it to 
make laws for all native Indian subjects of 
the Crown in any part of the world, whether 
in India or not. 


41. Cis. 99 and 38, The Indian Councils Act, 1861. 
42. Despatch, August 9, 1861, para 24. 

13. CL 18, The Indian Councils Act, 1861. 

44. Cl. 20. 


such law,“ or a law reserved for the assent of 
the Crown might be allowed.* 


The Act of 1861 gave a personal power to the 
Governor-General, in cases of emergency, to 
make and promulgate Ordinances for the peace 
and good government of British India, or any 
part thereof. Such Ordinances remained opera- 
tive for a period of six months, unless repealed 
earlier by an Ordinance or law. The Ordinances 
so promulgated had the same authority and force 
as laws made by the Governor-General in Coun- 
cil at a legislative meeting. The cause for pro- 
mulgating an Ordinance was required to be re- 
corded by the Governor-General and submitted, 
together with the Ordinance itself, without loss 
of time, to the Crown, who could disallow the 
same.“ 

The Councils of the Presidencies of Madras 
and Bombay were expanded for legislative pur- 
poses by the addition of the Advocate-General, 
and such other persons, not less than four but 
not more than eight in number, as deemed ex- 
pedient. Such Additional Members were nomi- 
nated for a period of two years, and not less than 
half of them were to be non-officials.^ The Act 
also gave power to the Governor-General in 
Council to constitute new Provinces, to establish 
therein Councils for legislative purposes, to ap- 
point Lieutenant-Governors, and to alter the 
boundaries of the existing Provinces.” 


The legislative powers of the Provincial Coun- 
cils extended to the territorial limits of a Pro- 
vince alone, and since there was no demarcation 
of jurisdiction between the Centre and the Pro- 
vinces, the latter legislated on all matters on 
which the former had not legislated or had no 
desire to legislate. They held “the field which 
the Government of India did not wish to occupy.” 
The constitutional provision was that the powers 
of the Provincial Councils extended only to the 
making of laws for the peace and good govern- 
ment of the Provinces. But even within this res- 
tricted field the Provincial Governments were 
much handicapped. They had to receive the ap- 
proval of the Government of India before intro- 
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ducing any measure in their Councils. The Gov- 
ernment of India usually suggested alterations 
and modifications and would insist that such 
suggestions and modifications were incorporated 
in the proposed legislation. Nor was it lawful 
for any Provincial Council, except with the pre- 
vious sanction of the Governor-General, to make 
or take into consideration any law or regula- 
tion affecting the public debt, customs or any 
other tax or duty imposed by the Government 
of India, currency and coinage, posts and tele- 
graphs, the Penal Code, religion or the religious 
rites and usages of any class of Her Majesty's 
subject in India, the discipline and maintenance 
of any part of Her Majestys military or naval 
forces, patents and copyrights, and relations with 
foreign States and the Princes,” 

To this long list of prohibitions, the Secretary 
of State in 1862 added one more: "all bills con- 
taining penal clauses should be submitted for... 
previous sanction of the «. Governor-General."* 
They could not alter Acts of the Supreme Legis- 
lature as enactéd from 1861, nor affect any Act 
of Parliament. Moreover, the Governor-General 
Was empowered to veto local legislation. No law 
could be valid unless assented to by the Gov- 
€rnor-General.* 


Legislative Procedure 

The Act of 1861 empowered the Governor- 
General in Council to make rules for the conduct 
of legislative business. The Secretary of State in 
his Despatch of August 9, 1861, explained to the 
Governor-General the purport of this provision. 
He wrote, “The experience of the past has 
shown that an error was committed in adopting 
numerous rules under the name of the “Standing 
Orders and thereby imparting to the proceed- 
ings of the Council a much more formal character 
than was contemplated by the Act of 1853.” The 
Governor-General in Council was, accordingly, 
directed to be careful that the rules of procedure 
“at mectings for making laws and regulations 
should be few and simple, and business should 
be conducted much in the same way as in a 
Committee or Commission. The Secretary of 
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State again wrote to the Governor-General, "No 
rule ought to be framed, and no expression ought 
to be used, tending to create an impression that 
there is a Legislative Council separate and distinct 
from the Executive Council. There is only one 
Council, that of the Governor-General, or of the 
Governor as the case may be, which sits with ccr- 
tain members for executive purposes, but who 
are aided by additional members when the 
Council meets for the purpose of making laws 
and regulations.” In pursuance of these direc- 
tions the Governor-General in Council adopted 
40 Rules for the conduct of legislative business 
as compared with 134 Standing Orders of the 
Council under the Act of 1853. The 1861 Act, 
as a measure of abundant caution, empowered the 
Secretary of State to disallow any such rule, "and 
to render it of no effect." 


The first stage in the career of a legislative 
measure began with its introduction. A Member 
desiring to introduce a Bill was required to give 
to the Secretary of the Council at least three days 
previous notice, intimating the title and objects 
of the Bill he intended to introduce.” If the mo- 
tion to introduce the Bill was carried, the Bill, 
with a statement of Objects and Reasons, if not 
already submitted, was prepared by the Member 
concerned, or if he so desired, by the Secretary 
of the Council in consultation with the Member. 
Thereafter, copies of the Bill, together with the 
statement of Objects and Reasons, were ciculat- 
ed among all the Members of the Council.“ 
On the day the Bill was introduced or on some 
subsequent occasion, the Member introducing the 
Bill would move that the Bill be referred to a 
Select Committee, or that it be taken into con- 
sideration by the Council either at once or on 
some future day, or that it might be circulated 
lor eliciting public opinion“ On the day such 
a motion was made, or on a subsequent day to 
which the discussion had been postponed, the 
principle involved in the Bill and its general 
provisions were discussed.” 


4. Leg. Despatch No. 25, July 31, 1862, 
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If the motion was carried, the Bill was pub 
lished in the Gazette of the Government of 
India as well as in the Gazettes of the Provincial 
Governments in English and in the languages of 
the Provinces.” Provincial Governments were ask- 
ed to express their views on the Bill, which they 
did, supported by the opinions of their heads of 
the Departments and the District Officers. 

The Select Committee considered and discussed 
such opinions, and, if deemed necessary, sugges- 
ted amendments to the Bill. The Law Member 
would be the Chairman of the Select Committee, 
and in his absence the Member-in-charge of the 
Bill. The Committee submitted its report not 
sooner than three months from the date of the 
first publication of the Bill in the Gazette of 
India, unless ordered otherwise by the Council." 
If the Committee or the President of the Council 
so directed, the report of the Select Committee 
along with the Bill as amended, was published 
in the Gazette of India“? The Member-in-charge 
of the Bill presented the Committee report to the 
Council and if the Council so determined, it 
would. invite opinions of its Members on the re- 
commendations of the Select Committee, other- 
wise, it was taken into consideration clause by 
clause on a date convenient for such considera- 
tion.” 

Any Member, at that stage, could propose an 
amendment to any clause of the Bill provided 
three days’ notice, unless the President had sus- 
pended any of these rules, had been given.“ 
Even at this stage the Members could move that 
the amended Bill be republished or recommitted. 
If the Council agreed to either of these motions, 
the President could order the Bill to be republish- 
ed or recommitted, as the case might be.” If no 
amendment was moved to the Bill in the Council 
it was passed at once. But in case an amend: 
ment was moved, a Member could object to the 
passing of the Bill at the same meeting, unless 
the President suspended the relevant rules and 
allowed the Bill to be finally voted upon.” 


60. Rule No. 21. 
61. Rule No. 24. 
62. Rule No. 25. 
63. Rule No. 26. 
64. Rule Nos. 27 and 28. 
65. Rule No. 99. 
66. Rule No. 30. 


After the Bill had been passed in the Council, 
the assent of the Govenor-General was neces 
sary for its validity. If the Governor-General 
gave his assent, the Bill was then published in 
the Gazette of India and republished in the 
Provincial Gazettes. Copies of all laws were re- 
quired to be transmitted to the Secretary of 
State for India; and they could be disallowed’ by 
him. The Governor-General could withhold his 
assent to a Bill passed by the Council or he could 
reserve it for the signification of the Crown. 


Estimate of the Indian Councils Act, 1851 


The year 1861, says Gurmukh Nihal Singh, was 
a great landmark in the history of the legislative 
system in India and he assigned two reasons for 
it. In the first place, it enabled the Governor- 
General to associate the people of the land with 
the work of legislation, and, secondly, by restor- 
ing legislative powers to the Governments of 
Madras and Bombay and by making provision 
for the institution of similar legislative Councils 
in other Provinces. “it laid down the policy of 
legislative devolution which resulted in the grant 
of almost complete internal autonomy to the Pro- 
vinces in 1937 The representative system in 
India began with the Act of 1861, although in 
a halting and indirect way. All the same, it did 
set a new ideal for the educated Indians to make 
the Government "responsive to public opinion 
without in any way affecting its supremacy or 
authority.* The importance of the 1861 Act also 
lay in the fact that it admitted the principle of 
local knowledge and local genius for the solu- 
tion of the local problems and with it the period 
of centralised legislation came to an end and the 
era of decentralised leg dation commenced. It 
is true that the Act did not separate the jurisdic- 
tion of the Central and Provincial Legislatures and 
that the Supreme Government, in its efforts for 
uniformity of legislation, very often invaded local 
jurisdiction,” but there is no denying the fact 
that a beginning had been made in legislative 
devolution and its progressive realisation. 


Landmarks in the 


67. Gurmukh Nihal Singh, 
and National Move- 


Indian Constitutional 
ment, pp. 72-73. 

68. Desika Char, S.V. 
D. 332. 

69. As was done in 1871 on so trifling a subject 
as trespass by cattle. - í ; 


Centralised Legislation, 
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When in 1889, the Government of India assert- 
ed its authority to regularise the review of the 
bills intended to be introduced in the Provin- 
cial Councils, in order to avoid divergence in the 
wording and structure of the Acts of one Coun- 
cil from those of others, by submitting them to 
the Legislative Department of the Government 
of India, the Provincial Governments stoutly op- 
posed it. The Bengal Government viewed it as 
“placing a further limit to the already restricted 
power of legislation possessed by the local le- 
gislatures.““ The Government of Madras con- 
sidered the proposal as "incompatible with the 
maintenance of legislative independence" and 
likely “to destroy that local opinion and local 
independence for the sake of which the Councils 
were created.“ The Government of India ul- 
timately abandoned the proposal as it was not 
prepared to "come into conflict with public 
opinion as expressed in the Councils and so it 
permitted the Provincial governments to enjoy 
the limited legislative independence which was 
given to them in 1861," 

Lord Curzon expressed in Parliament his com- 
plete satisfaction with the working of the Act of 
1861 and claimed that "it has justified itself and 
the anticipations of its promoters. Operating to 
a very large extent through the agency of special 
committees composed of experienced persons, it 
has proved to be an efficient instrument for the 
evolution of laws. The publicity which has at- 
tended every stage of its proceedings has had a 
good effect. A number of native gentlemen of 
intelligence, capacity and public spirit have been 
persuaded to come forward and lend their services 
to the functions of the Government and un- 
doubtedly the standard of merit in these legisla- 
tive Councils has stood high." But the Indian 
opinion had viewed the Act of 1861 as a retrog- 
rade measure, for it gave to the Councils only 
legislative functions. The Council of 1853, 


70. Letter No. 647T, October 12, 1869. Also 
refer to Madras Government's Letter No. 203, 
July 13, 1869, and Bombay Government's 
Letter No. 55, April 26, 1871. 

71. Despatch from the Madras Government to th: 
Secretary of State for India, No. 5, Novem 
ber 1, 1869. 


72. Bisheshwar Prasad, The Origin of Provincial 
Autonomy, p. 39. 

73. Parl. Debates. House of Commons, Mareh 28, 
1894, 4th sr. V. 3. Col &5 
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though it consisted of officials alone, had func- 
tioned both as a kgislative and a deliberative 
body. It raised questions on the public actions 
of the Government and its policies, and. offered 
criticism too. But the Secretary of State con- 
demned unequivocally this manner of its func- 
tioning, and was determined to reverse it. It was 
"partly at least out of anxiety", as the Montagu- 
Chelmsford Report pointed out, “to prevent the 
authority of the Executive from being impaired 
(as in Warren Hastings’ days) by any other rival 
institution. without administrative responsibility", 
it was expressly declared that the Councils 
(Central and Provincial,) “were mere legislative 
committees of the Government and not the 
germ of responsible institutions." The Report 
further added, “We think it worth noting how 
the innate tendency of even a few official Eng- 
lishmen, assembled in a simulacrum of a legisla- 
ture, tọ convert it into a parliamenatry body 
positively contributed to retard the introduction 
of parliamentary ideas for the benefit of the peo- 
ple of India as a whole.” 


The Indian Councils Act, 1861, was a mea- 
sure of abundant caution and the Secretary of 
State for India took all possible steps to pre- 
vent the Councils, both at the Centre and in the 
Provinces, from developing into miniature Par- 
liaments. Even the term “Legislative Council. 
lors", previously used for Additional Members, 
was dropped. The Secretary of State, in his Des- 
patch accompanying the Act of 1861, clearly and 
emphatically enjoined upon the Governor-General 
that the rules of the legislative procedure. should 
be few and simple, and the business of the Coun- 
cils should be conducted in the same way as in a 
committee or commission." The Act itself so 
limited the membership of the Councils as to 
make it correspond to the membership of a com- 
mittee. The Councils were not to sit perma- 
nently for the purpose of making laws. They 
were called when projects of law were ready for 
discussion. The use of the term “session” was 
deliberately avoided lest it might “imply a degree 
of certainty as to time and duration.“ Accord- 


74. Report on Indian — Constitutional Reform 
(1918), para 65, p. 41. 


75. Ibid. 
76. Leg. Despatch No. 14, August 9, 1861. 
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ing to the Rules made under the Act, Members 
of the Councils were required to speak without 
rising from their chairs.“ The seating arrange- 
ment for the members was prescribed. Subject 
to certain restrictions, Members sat according to 
seniority, the junior member being on the left of 
the President of the Council.“ 


The Indian Councils Act, 1861 was, thus, a 
setback in the constitut'onal progress of India. 
To the British statesmen of the mid-nineteenth 
century the establishment of parliamentary insti- 
tutions in India, even in a rudimentary form, 
was as distasteful as it had been in the early days 
of the century. John Stuart Mill had believed 
that India was not in a sufficiently advanced state 
to aspire for representative government,” and the 
prospects of a democratic Government in India 
seemed remote to John Bright. With this atti- 
tude of mind of the foremost democrats, the 
Conservative Govenment could not be expected 
to contemplate anything like a representative 
Council or responsible government in India. 
While introducing the Indian Councils Bill, 1861, 
in the House of Commons, Sir Charles Wood can- 
didly declared that the establishment of represen- 
tative councils was “simply and utterly" impos- 
sible under the prevailing circumstances of the 
country." These reactions of the British au- 
thorities ultimately led to the formulation of the 
doctrine that parliamentary form of government 
was unsuitable for India—a thesis which was re- 
peated times without number by the subsequent 
Secretaries of State and other British statesmen. 

The Act provided for the inclusion of non-offi- 
cial Members, both in the Central and Provin- 
cial Legislative Councils, but no statutory provi- 
sion was made for the nomination of Indians. 
During the discu'sion of the Bill in Parliament, 


Charles Wood took exception to the use of the 
terms ‘‘session’’, „Legislative Council’’, and 
‘*adjournment’’. He conveyed his views in 
several letters to the Governor-General. He 
wrote to Lord Lawrence that in the formula- 
tion of the Act every eare had been taken to 
*'obliterate every trace’? of the separate 
existence of the Legislature. Wood to Law- 
rence, March 3, 1865, 

78. Rule No. 6. 

79. Rule No. 5 as amended in 1873. 

80, Considerations in Representative Government, 
pp. 319-20, 322, 397. 
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A. H. Layard proposed that a specific clause 
should be inserted, specifying the number of non- 
official Indian Members to be nominated to the 
Councils. But Sir Charles Wood opposed it on 
the ground that such a statutory provision would 
introduce an element of racial discrimination 
and "there ought to be no legal distinction bet- 
ween any class of Her Majesty's subjects, what- 
ever their colour, creed or race." He, however, 
gave a definite assurance that some of the addi- 
tional members would be Indians.” and in prac- 
tice some of the seats were offered to them. But 
the number of Indians so nominated was quite 
insignificant. In a body of about eighteen Mem- 
bers in the Supreme Council, there were never 


‘more than three or four Indians at a time and 


none of them represented Indian opinion." Nor 
was it the intention of the authorities at Home 
as well as in India. The Secretary of State re- 
vealed the mind of the Home authorities when 
he said in the House of' Commons, "I believe 
greater advantages will result from admitting the 
Native Chiefs to co-operate with us for legislative 
purposes; they will no longer feel, as they have 
hitherto done, that they are excluded from the 
management of affairs in their own country and 
nothing, I am persuaded, will tend more to con- 
ciliate to our rule the minds of Native high 
rank." ^ 


For two decades the non-official nominated 


82. Parl. Debates, House of Commons, June 13, 
1861, 3rd ser. V. 163, Col 1016 and 1027. 

83. In the first Council established under the Act 
of 1861, besides the Governor-General, Ordi- 
nary Members of the Council, and the Lien 
tenant-Governor of Bengal, the following Ad 
ditional Members were present :— 

Maharaja Narindar Singh Bahadur, Ruler 

of Patiala. 

Mr. H. B. Harrington, Official. 


2 
3. Mr. H. Forbes, Official. 2 
4 
5 


— 


. Mr. CJ. Erskine, Official. 

5. Mr. W. C. Fitz William, Director, Bank of 
India. 

6. Mr. D. Cowie, Merchant. 

7. Raja Deo Narain Bahadur, Landholder. 

8. Raja Dinkar Rao Raghunath Bahadur, Ex- 
Minister. 

Proceedings of Council, 

i T. 

84. Parl. Debates, 
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Members were generally either ruling Princes, or 
their dewans (ministers) , big Zamindars (land- 
lords), or retired officials. The ruling Chiefs or 
their ministers had not much interest in the affairs 
of British India, and they felt no concern in the 
legislative business of the Council, as its enact- 
ments did not affect them much. They were, ac- 
cordingly, reluctantt even to attend the meetings 
of the Councils, and if at all they did care to 
come for the meeting they were always in a hurry 
to go back. In a Minute writen in 1868, Sir Henry 
Maine, the Law Member, complained that the rul- 
ing Princes or their dewans who were nominated, 
often declined the offer, and those who accepted 
and took their seats in the Council "showed the 
utmost reluctance to come and the utmost hurry 
to depart". Sir Henry Maine attributed it to 
their detestation of the abominable climate of 
Calcutta and the long and arduous journey they 
had to undertake. But this was only one of the 
reasons and not the only reason. The chief and 
the real reason was their lack of interest ir the 
legislative business of the Councils. Except for 

a few well-known Indian members, who were 

nominated later on, and that, too, to the Provin- 
cial Councils,” the other Indian nominated mem- 
bers were “magnificent nonentities.“ “ They had 
no initiative and some of them did not know 
even the English language and, therefore, were 
unable to understand the proceedings of the 
Councils. Those who were educated, would 
CC 

85. The Maharaja of Patiala and the Nawah « 
Rampur attended only 8 and 3 meetings res- 
Dectively during their terms of office, 

86. Ranade, Dadabhai Naoroji, T. Tyabji an 
Mehta in Bombay; Krishto Das Pal and Raja 
Pearey Mohan Mukerji in Bengal: Sir Suben 
maniam Iyer in Madras and Pandit Ajodhis 
Nath in the North-Western Provinces, 
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generally support the Government point of view 
as their constituency was the Government House, 
and they were true to it. It was not their func- 
tion to criticise and oppose the Government's 
policy and its transactions. Being nominees of 
the Government, they discharged their duty to 
faithfully support the Government at every stage 
so that their berth for the next term could be 
fully ensured. 


Such a kind of untrustworthy channel of re- 
presentation was worse than useless. MacNeill 
made an interesting revelation in the House of 
Commons about a nominated member. A Maha. 
raja of the North-West Provinces, he disclosed, 
was appointed a member of the Supreme Council, 
and he could not speak a word of English, and 
was not allowed to have an interpreter. After 
the meeting a relative asked him how he got on. 
The reply was, "At first I found it very difficult, 
but then there was the Governor-General who 
elected me, and when he raised his hand I raised 
mine, and when he put his hand down, I 
put down mine.“ Such “gilded shams” could 
not satisfy enlightened Indian public opinion, 
whose volume was increasing with the spread of 
the English language. The political complexion 
of India had rapidly changed and the educated 
generation which was saturated with the know- 
ledge of the Western democratic way of life, and 
had keenly followed in books and newspapers the 
course of politics in Europe—of which the rise 
of nationalism was the outstanding feature—aspired 
to have for their country parliamentary institu- 
tions similar to those which Englishmen proudly 
practised in their own country. Thus, a sort 
of movement for expanding the membership of 
the Councils, augmenting their powers, and secur- 
ing recognition of the elective principle soon 
started. 


88. Parl. Debates, 1892, 4th ser. Vol. III, Col. 95 
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Rise of Nationalism 


Indian Nationhood 


; Nationalism is a feeling of territorial patriot- 
ism or a sense of identification of the individual 
with the entire people of the land. This con- 
sciousness is fostered by the development of a 
common language, expansion of education: and 
means of communication, growth of political par- 
ties, democratic institutions and a free press, and 
by the active participation of the people in gov- 
ernmental and other public affairs. The senti- 
ment of national unity is also sharpened under 
the impact of progressive literature and science. 
In a subject country political unity is forged 
among the people through struggle for indepen- 
dence. The exploitative and repressive policies 
of the rulers whip up anti-goyernment feelings 
which find expression in some form of political 
action, constitutional or revolutionary. The 
pace and growth of a national movement, how- 
ever, depend upon various other factors, like the 
quality of leadership, the spirit of discipline and 


sacrifice among the people and the national and. 


international situation. 


In India, whose political history extends over 
centuries, the political and national unity, 
though formulated as a concept even in earlier 
times, was never consciously realised at any time 
before the nineteenth century. The country had 
a cultural and social unity which sustained her 
people through several political vicissitudes.” 
Politically, too, a very large part of India had, for 
certain periods, been consolidated, especially 
under the Mauryas, Kushans, Guptas, and Mu- 
ghals, and in times of common danger people in 
various parts of the country had demonstrated a 
unique solidarity. The country had also known 


1. Talk by Sardar K. M. Panikkar on ** Poli- 
tien! Oneness'',  broadenst from All India 
Radio, Delhi, May 15, 1960. 

Emerson, Gertrude, Cultural Unity of India 
pp. 30-53; Annie  Besant, How. India 
Wrought for. Freedom, Historica} Introduction, 
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both the monarchical and republican forms of 
government, and representative institutions, des- 
cribed as “little republics”, had functioned in 
villages for centuries. Whatever be the form of 
government, the Indian polity, broadly speaking, 
was characterised by its ethical basis,’ the pre- 
valence of popular will and a concern for the 
general wellbeing But, unfortunately, India as 
a country never exhibited political stability for a 
long period. Nor did it become a nation in 
the modern sense of the term, as was perhaps 
nowhere else during that period. Apart from the 
feeling of territorial affinity as a consequence of 
living together, there was never an organised and 
deliberate effort made to promote the sentiments 
of national unity. Tara: Chand maintains 
that “the hard moulds into which groups 
and communities were enveloped, did not permit 
them to be fused together" into à politically 
conscious society." 


?s Guide to 
remark* 
that „the striking feature of the politica! 
and administrative structure in India is tha: 
it has an ethical, almost a religious or spiritual 
basis, which the king no less than hi 
subjects, to follow a common code, which 
recognises that, above all temporal monarchs 
the Almighty reigns over al alike’’. 

„If, however, we think of democracy not in 
its current sense—as an institution direct“ 
derived the American and French 
Revolutions—but in broader terms, and 
if, further, we break up the notion into its 
essential eomponents, such as freedom of 
discussion, prevalence of the popular wi” 
and concern for general well-being and so on, 
it may be possible (and interesting and illu: 
minating, too) to detect the presence an? 
working of such elements in our ancient social 
and political institutions.“ Sastri, K. A., The 
Illustrated. Weekly, Bombay, August 2, 1964 
p. 39. 

Tarachand, History of the Freedom More 
ment in India, Vol. I, p. 4. 
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No doubt, the rulers and people of India had 
offered successful resistance to some foreign ag- 
gressors, and India’s military history is replete 
with individual and collective valorous deeds and 
acts of chivalry, patriotism, self-sacrifice, and un- 
daunted courage, but generally personal rivalries 
and political intrigues, casteism and regionalism 
had always marred her political unity and tarnish- 
ed the fair name of the country which had at- 
tained great fame for her cultural and spiritual 
heritage It was primarily for dissensions among 
the warring rulers of post-Aurangzeb India that 
just a handful of the British, who came as trad- 
ers and lived on the sufferance of the Mughal 
and other Indian authorities, gradually extended 
their political domain. It was because of 
their superior military organisation and better 
arms and their successful political strategy of 
exploiting internal strifes that the Fast India 
Company vanquished the Mughals, the Marathas. 
and the Sikhs and by the middle of the nine- 
teenth century practically the whole of India 
was held under their sway. 

The British in India restored peace where life 
and limb was in danger. The theoretical basis of 
political unity was provided by the British 
Crown holding together the British and Princely 
India. The period from 1858 to the end of the 
First World War presented a picture of the ad- 
ministrative unification of India. The country 
was knitted together by a uniform post and tele- 
graph-system and its distant and far-flung parts 
were linked up with a network of roads and 
railway communications. A single currency 
prevailed from Kashmir to Cape Gomorin and a 
customs union was built around the country with- 
in which the economic life was integrated. In 
a multilingual country, English, though a 
foreign language, enabled people from the vari- 
ous areas to converse with one another and to 
associate socially and politically. A uniform sys- 
tem of education also contributed to the politi- 
cal unity of the country. 

These were some of the blessings of the British 
regime, which made India a political unit and a 


geographical entity, but by themselves these 
— Ee 
6. Sir John Strachey, however, asserted th: 


there is not, and never was in India, ac 
cording to European ideas, any sort of unity, 
physical, political, social or religious; no 
Indian nation, no *people of India „ of which 
we hear so much’’, India: Its Administra- 
tion and Progress, p. 5. 
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could not have galvanised the country into a 
dynamic nation. This is evident from the ex- 
perience of the Balkan people and of the Arabs 
who were held together under one rule for four 
hundred years. What actually led to the emer- 
gence of a single independent nation at the end 
of the British rule was the prolonged and bit- 
ter political sruggle of the Indian people which 
“gave to the sense of Indian nationhood a sig- 
nificance which a mere unified administration or 
à common education could not have given". 
India’s freedom struggle which passed through 
many upheavals, unfolds a poignant and ins- 
piring drama of the emancipation of 400 mil- 
lion odd Indians from the political bondage of 
the mightiest empire of the world. 


FACTORS STIMULATING THE GROWTH 
OF NATIONALISM 


Pre-Mutiny' developments 


Most of the earlier foreign invasions of India 
were short-lived like those of Alexander, the 
Huns, the Sakas, Mahmud Ghaznavi, Shahab-ud- 
din Ghori, Timur, Nadir Shah and Ahmed Shah 
Abdali. The conquests of Turks and Mughals, 
however, were of a different nature. These in- 
vaders settled permanently in India and were 
gradually absorbed in the Indian society. Al. 
though these conquests affected the social and 
political structure of Indian culture and had an 
impact on the arts, architecture, language, and 
literature of the country, yet much of the founda- 
tion and structure of Indian culture and economy 
remained intact. But the 'conquest' of India by 
the East India Company was a new experience 
for the Indian people. Unlike the previous con- 
querors, who either withdrew or made India 
home, the British turned the country into a politi- 
cal dependency of Great Britain. They did not 
rest at that. They shattered her economy, killed 
industry, transformed the land system, perpetuated 
economic exploitation in the interest of their 
own country and the people groaned under the 
heels of a foreign Imperialist power.“ 


7. Burke's peroration of the impeachment of 
Warren Hastings is a typiea] example of what 
the — representatives of the Company did in 
India. His indietment of Warren Hastings 
was: „I impeach him in the name of th 
Commons’ House of Parliament, whose trust 
he has betrayed. I impeach him in the name 
of the English Nation, whose ancient honour 
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The reckless policy of political expansion pur- 
sued from the time of Clive to that of Dalhousie, 
annexation of the Princely States through the 
policy of escheats, annexation and the doctrine 
of lapse, the arrogance of the Company's officials, 
ill-conceived agrarian changes and the expropria- 
tion of some landlords alienated a large number 
of Indian Princes and the landed aristocracy and 
left behind a blazing trail of discontent and dis- 
affection throughout the country.” The Muslim 
and Hindu families, tribes and castes, which were 
nurseries for the supply of soldiers, administra- 
tors and leaders were ostracised from the offices 
of the Company's Government and were con- 
demned to serve as helots“ The learned classes, 


he has sullied. I impeach him in the nam 
of the people of India, whose rights he ha 
trodden under foot, and whose country he ha 
turned into a desert. Lastly, in the name of 
human nature itself, in the name of both 
sexes, in the name of every age, in the name 
of every rank, I impeach the common enemy 
and oppressor of all’’. 

8. Whenever a high-ranking Indian or even : 
Prince called on an English officer and the 
peon announced that the gentleman had come 
for an interview, the officer would retort, 
€... D,...the black fellow’’, and then 
would direct the peon to ‘‘tell him I have no 
time to see him" Frederick John Shore, 
Notes on Indian Affairs, Vol. I, p. 10. 
„When their own subordinate Indian officers 
came to see them, they were made to wait 
for an hour or two, in the verandah or lobby, 
among the servants; and then obliged to stand 
during the whole period of their visit. 
treated in this manner possessed large land- 
ed property and occupied among the people 
the same station as the country gentlemen in 
England''*. Ibid. Vol. II, pp. 113-14. 

Sir John Shore gave a harrowing example of 
the haughty, arrogant and insolent behaviour 
of the Company’s British officers. The Raja 
of Nagpur was induced by the Resident to 
order the construction of a good road and 
keep it watered so that British officers quar- 
tered there might enjoy a drive in the open 
air. The Raja complied with the orders, But 
when the road had been constructed, armed 
men were posted there by the British officers 
to prevent Indians from passing, ‘‘in order 
that dignity of the English might not suffer 
the mortification of treading upon the sam 
ground with the natives". The Raja him 
self was no exception to it and was stopped 
when he eame, Ibid, p. 527. 

9. Sir Thomas Munro wrote in 1817, ‘‘Foreign 


91 


who had enjoyed a great patronage under the 
ruling Princes and the feudal lords, were gradual- 
ly squeezed out of their profession. The masses, 
too, who had generally remained indifferent to 
political vicissitudes in the past, felt deeply ag- 
grieved for having been hit hard by the land po- 
licy of the East India Company. Heavy assessment, 
the unceasing growth of population and its ever- 
increasing pressure on land further depressed 
their already miserable standard of living. They 
virtually lived on the verge of starvation. 


The people lad found it difficult to adjust 
themselves to the new system and to the tradi- 
tions of an alien rule. The inaccessibility of the 
British officials!“ the exclusion of Indians from 
all high offices of the Company and denial of all 
kinds of rights to Indians made the Company's 
regime highly unpopular.” Haughty and arro- 
gant attitude of Europtans towards Indians, both 
high and low, infuriated the old aristocracy and 
the educated middle class. One single instance is 
sufficient to illustrate the extent to which Indians 
were humiliated. A Magistrate at Agra publish- 
ed a rule to the effect that "every native, what- 
ever his pretended rank may be, ought to be 
comptlled, under heavy penalties, to salaam 
(salute) all English gentlemen in the streets and 
if the native is on horse-back or in a carriage, to 
dismount and stand in a respectful attitude until 
the European has passed him." This was the 
unwritten law all over the British territories and 
even such a respected citizen as Raja Ram 
Mohan Roy was insulted for failure to observe 
such abominable regulations.“ 
ea IRSE PME, MR LL 

conquerors have treated the natives with vio 
lenee, but none has treated them with s^ 
much seorn as we, none has stigmatized the 
whole people as unworthy of trust, as incapa- 
ble of honesty, and fit to be employed only 
where we cannot do without them, It sem 
not only ungenerous, but impolitie, to debas” 
the character of a people fallen under our 
dominion’’. As cited in G. T. Garret's 
Indian Commentary, pp. 398-99. 

10. Captain Williamson, who had lived in India 
for twenty years, wrote in 1810, “ European 
have little eonnexion with natives of eithet 
religion except for business’’. 

11. Not a single Indian was appointed to the 
Covenanted Service during the Company's re 
gime. 

19. The details of the ineident were recorded in 
a petition submitted by Raja Ram Mohan 
Roy to Lord Minto, Governor-General of 
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The conceited and haughty officials of the 
Company did not hesitate even to ruin the tyran- 
nised Indians for their fun. "The English gen- 
tlemen”, observed Sir John Shore, "almost make 
it a practice of treading down the corn, just as it 
is ripe, in search of quail: and as they usually 
take with them a long line of beaters, the damage 
done is very great. I have often seen a field of 
gram in such a state from the above cause, that 
the poor cultivators were reduced to pick up the 
produce from the ground by single grains.“ 
Shore cited another example of the terror caused 
by the tyranny of Englishmen. Few English- 
men", he wrote, "can ever have ridden into a vil- 
lage without seeing many of the people run and 
hide themselves at their approach; or without 
hearing them, if asked the way to a place, deny 
all knowledge of it, under. the apprehension of 
being obliged to accompany the Englishmen to 
show the way, without being paid for their 
trouble.“ . 


The alarm caused by the rapid spread of West. 
ern civilisation in India, and the proselytising 
activities of Christian Missionaries also signifi- 
cantly contributed to inflame — anti-British feel. 


See " 
India. At about 4 in the afternoon of 
January 1, 1809, Raja Ram Mohan Roy was 
passing in his palanquin on a road in 
Bhagalpur, where he had arrived the same 
morning. Tneidentally, Sir Frederick Hamil- 
ton, the Collector of Bhagalpur, was also 
standing on the road and as the door of the 
palanquin was shut, the Raja did not see the 
Collector and the palanquin passed on. 

. Colleetor felt offended that the native had not 
paid him due respect. He shouted at the 
Raja and abused him, He followed the palan- 
quin and demanded from the Raja the respect 
due to him. Raja Ram Mohan Roy eame out 
of the palanquin and saluted the Collector 
and apologised for the omission, 

13, Frederick John Shore, Notes on 

fairs, Vol. T, p. 15. 

14. Ibid. pp. 16-17, 


15. There was expression of deep resentment in 
eight letters published in Bengali periodicals. 
One gentleman lamented that his boy, edu- 
cated in the Hindu College, has given ap the 
old dress and customs, He dresses his hair, 
wears English type of shoes, does not put a 
garland round his neck, eats before taking 
bath, and neglects other rules of ceremonial 
purity.’’ Another complained that when he 
took his son, also a student of the Hindu 
College, to the temple of Goddess Kali, the boy, 


Indian Af- 
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ings. Sir Syed Ahmed Khan drew attention 
thus to this apprehension: There is no doubt 
that all persons, whether intelligent or ignorant, 
respectable or otherwise, believed that the Gov. 
ernment was really and seriously desirous of in- 
terfering with the religion and customs of the 
people, converting them all, whether Hindus or 
Mohammedans, to Christianity, and forcing them 
to adopt European manners and habits.” 


The political awakening among certain sec- 
tions of the people in India, therefore, arose out 
of resentment against the Company's unjust and 
exploitative policies. A bitter feeling grew that 
the evils from which the people suffered were the 
outcome of the Farangi's (foreigner's) rule and 
the periodical famines in the first half of the 
nineteenth century were linked with the sacrilegi- 
ous way of life of the Kristans (Christians) ^ The 
misery that followed in the wake of the famine 
kept alive the feeling of anger and hostility against 
the Company's regime. There occurred no less 
than seven major famines, which took a toll of 
more than 30 lakh lives. Captain Walter Camp- 
bell, who was an eye witness, gave a harrowing ac- 
count of the famine of 1899, known as the Gen- 
tur famine. It was a typical case which illustrated 
the universal misery of the people during the 
Company's regime. He stated that “the descrip- 
tion in The Siege of Corinth of dogs gnawing 
human skulls is mild as compared with the sense 
of horror we are daily forced to witness in our 
morning and evening rides. . It is dreadful to 


— MÀ Àá 


instead of prostrating before the deity, said, 
„Good morning, Madam“. Majumdar, R.C. 
The History and Culture of the Indian Per- 
ple, British Paramountey and Indian Renais- 
sance, Vol. X, Part II, p. 90. 

16. Conversion apart, the most disconcerting fen- 
ture of the activities of the missionaries was 
the rabid tone of their criticism—rather 
abuse—of Hinduism”, Even the eminent 
missionary, Reverend Alexander Duff, wrote, 
„Of all the systems of false religion ever 
fabrieated by the perverse ingenuity of fallen 
man, Hinduism is surely the most stupendous 
„ Of all systems of false religion, it is that 
which seems to embody the largest amount 
and variety of semblances and counterfeits of 
divinely revealed facts and doetrines'', Ibi. 
p. 155. 

17. Ibid., Vol. IX, p. 423. 


18. Christians who had no scruples either for t! 
eow or the pig. 
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see what revolting food human beings may be 
driven to partake of. Dead dogs and horses are 
greedily devoured by these starving wretches; 
and the other day, an unfortunate donkey hav- 
ing strayed from the fort, they fell upon him 
like a pack of wolves, tore him limb from limb, 
and devoured him on the spot.” An epidemic broke 
out in the following year, and a “man in perfect 
health was hardly to be seen anywhere.“ 

A large number of Indians, accordingly, dread- 
td the continuance of the regime of the East 
India Company. Bengalis took the lead in circu- 
lating this feeling. The ablest among them, 
Raja Ram Mohan Roy, defying the ban on or- 
thedox Hindus, crossed the scas io place his 
country's case before the Select Committee of the 
House of Commons in the early thirties, when 
the question of extending the regime of the 
Company came up before the — British. Parlia- 
ment.” In 1853, the Madras Native Association 
sent a petition, signed by eleven members, to 
Parliament, pressing for various reforms. The 
Bombay Association set up in 1852, submitted a 
petition to the House of Commons the following 
year, when the issue of the renewal of the Com- 
pany's Charter was under consideration and dis- 
cussion, asking for an enlightened system of Gov- 
ernment for India. Liberalminded Englishmen” 
also joined the Indians in condemning _ various 
aspects of the Company's administration in India. 

The socio-religious ^ movements among the 
Muslims and. the Hindus in the first half of the 
nineteenth century also helped, for different rea- 


19. As cited by R. C. Dutt, India in the Victorian 
Age, p. 70. 

20. It was generally believed that sonie of the 
beneficent provisions of the Charter Act of 
1833 were mainly due to the influence of Raja 
Ram Mohan Roy. Majumdar, B. B., History 
of Political Thought, p. 96. Rasik Krishna 
Malik claimed at a memorial meeting held for 


Raja Ram Mohan Roy in the Town Hall, 
Caleutta, on April 5, 1834, „o his going 
there (Britain), we are in great measure 


indebted for the best elauses in ihe new 
Chartey; bad and wretched as the Charter 
is. . the few provisions that it eontains for 
the good of our eountrymen we owe to Ham 
Mohan Roy’’. As quoted in Majumdar, R.C., 
History and Culture of the Indian People, 
British Paramountey and Indian Henaissance- 
Vol X, Part II, p. 438. 

21. Sir Thomas Munro, Sir John Maleolm, George 
Thompson and a few others. 
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sons, in fostering national consciousness among 
these two communities, They awakened pride 
in the ancient religions and engendered dissatis- 
faction against foreign rule which was considered 
to be threatening the indigenous culture. 

The Wahabi movement, which was initiated in 
Arabia, preached a return to primitive Islam and 
extolled its glory, made « great impact on the 
minds of Indian Muslims, who were in the 
slough of despondency As - ex-rulers of the 
country, the Muslims nursed a great resentment 
against the British and their. rule which had 
deprived them of all the advantages and blessings 
which had belonged to them as ruling commu- 
nity. The Company's Government, on its own 
part, was suspicious of the Muslims lest they 
should make a bid to regain their lost power. 
They looked upon the Muslims as their enemies” 
and resorted to a policy of isolating them from 
the Hindus. A clear enunciation of this policy 
was given by Lord Ellenborough. He wrote to 
the Duke of Wellington, after the fall of Kabul 


22, The Wahabi movement aimed at establishing 
in India Dar-w-Islam and declared Jihad first 
against the Sikhs and later against the Bri- 
tish, when they had conquered the Punjab. 
The Muslims were repeatedly and emphati⸗ 
cally told that no True Believer could live 
loyal to an infidel Government without perdi- 
tion of his soul. Those who would deter 
others from the Holy War (Jihad) or emigrate 
(Hijrat) are in heart hypoerites....In à 
country where the ruling religion is other 
than Mohammedanism, the religious preeepts 
of Mohammed cannot be enforced. It is incum- 
bent on Mussalmans to join together, and 
wage war against the infidels — (Kafirs). 
Those who are unable to take part in the 
fight should emigrate to a country of True 
Faith. He who denies them, let him declare 
himself a slave to sen ity. In short, 0 
Brethren, we ought to weep over our state, 
for the Messenger of God is angered with us 
because of our living in the land of the in- 
fidel''. Refer to Ram Gopal's Indian Mus- 
lims, Chap. III. Patna was the centre of the 
Wahabi movement and its activities in Bri- 
tish India. For a long time this fact was not 
known to the British authorities. „Even the 
police had leagued themselves with the rebels 
in 1853, several Indian soldiers in British 
employ were convicted of correspondence with 
the rebels. On the Frontier, the rebel leaders 
had established contacts Sis the British 
Indian troops in 1852, ani 
that passed between them was seized by the 
Punjab authorities“ Ibid. pp. 23-24. f 


a correspondence - 
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and Ghazni in the First Afghan war, that whereas 
Muslims, as a class, had wished for the defeat of 
the British forces, the Hindus were delighted on 
their victory. He then observed, It seems 
to me most unwise, when we are sure of the 
hostility of one-tenth, why not to secure the 
enthusiastic support of the ninetenths which are 
faithful.” He, again, wrote to the Duke of 
Wellington, “I cannot close my eyes to the belief 
that what race (Muslims) is fundamentally hos- 
tile to us, and, therefore, our true policy is to 
conciliate the Hindus."^ 


Thus, began the systematic policy of ‘Divide 
and Rule’, which gave not only a severe blow 
to the pride and respectability of the Muslims, 
but also emasculated them politically and econo- 
mically. The upper class Muslims, who previ- 
ously thronged the military profession were kept 
out of the Company's army as it was believed, 
that their exclusion, was necessary for the safety 
of the British Empire in India. The substitution 
of English as the official language minimised the 
chances of the Muslims for recruitment to the 
civil services, for they clung to the old orthodox 
traditions of religious education and turned their 
back on the new learning of the ‘franks’ (Eng- 
lishmen) . 

On the other hand, the Hindus promptly and 
eagerly seized the opportunity and made the 
best of Western education for advancing their 
professional interests. Consequently, the Mus- 
lims were excluded from the lower administra- 
tive posts as well as from other soft-handed pro- 
fessions, The Hindu collectors of revenue were 
elevated to the position of landlords with the re- 
sult, as Sir William Hunter pointed out, “that 
most of the Muslim Houses of Bengal either dis- 
appeared or wd submerged beneath the new 
strata of society. which had developed. . na E 
the Punjab, where the Muslims were in a domi- 
nant majority, their condition was not a bit bet- 
ter. The revenue system introduced there pro- 
duced a class of money-lenders who were more 
often than not Hindus, since usury is banned by 
the Quran (holy book of the Muslims). The 
Hindu money-lenders throve upon the misery of 
the Muslims and did not hesitate even to deprive 
them of their land. Such expropriation, accord- 
ing to Thornborn, had proceeded to a dangerous 


23. Refer to Lajpat Rai's Unhappy India, p. 400. 
24. Hunter, W.W., The Indian Musalmans, p. 163. 
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extent.* Apart from these setbacks, the delibe- 
rate policy followed by the Company's Govern- 
ment to liquidate indigenous industries and 
handicrafts ruined the professions of weavers and 
other Muslim artisans. 


The cumulative effect of this loss of political 
power by and the economic degradation and so- 
cial humiliation of the Muslims produced in them 
a deep sense of frustration and  resentment 
against the British. The Wahabi movement made 
a great appeal to them in that mood. Syed 
‘Ahmed Shah, the Wahabi leader, "stirred the 
Muslim population to its depths, and a wave of 
enthusiasm swept over the country. So element. 
al was its force that William Hunter had called 
it one of the greatest religious revival known to 
Indian History." The Wahabis organised the 
impoverished peasants in Bengal and fomented 
agrarian revolts. In the 1857 ‘Revolt’ they took 
a leading part and continued their ceaseless 
efforts to penalise the British administration and 
even after that." 

The Hindus, on their part, were also influenc- 
ed by certain reform movements which vitalised 
their social and religious life. Hinduism, which 
had, for five hundred years, been the religion of 
a subject race, was in a moribund condition. The 
Hindu society was sullied by superstitions, de- 
caying customs and strange cults and its philo- 
sophy was embroiled in the superstructure of 
priestridden practices. Such a state of affairs 
afforded an opportunity to Christian missionaries 
to embark on a policy of extensive proselytization. 


25. Refer to Thornborn’s N and Money- 
lenders. 


26. Mehta and  Patwardhan, The Communal 
Triangle in India, p. 95. 

97. Tara Chand in his History of the Freedom 
Movement in India, writes, he revivalist 
propaganda amongst the Muslim received im- 
petus from the movement (Wahabi). A new 
phenomenon made its appearance in Indian 
history. The political leadership of the men 
of sword and erowned heads, eeased with the 
occupation of Delhi by the British and the men 
of pen and priests began to play that role. 
With this transfer, polities tended to be domi- 
nated by religious dogma. Yet, the memory 
of Syed Alhmed's movement kept alive the 
desire for freedom among the Muslims. The 
maulavis (religious priests) lent their power- 
ful aid in all subsequent struggles agains 
British rule, eg, the Revolt of 1857.“ 
Vol II, p. 30, 
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Although their activities met with some success in 
the beginning, soon they produced a strong reac- 
tion, especially in Bengal which had the deepest 
impact. Raja Ram Mohan Roy, the founder of 
Brahmo Samaj in the first half of the nineteenth 
century, attempted to reform Hinduism by ration- 
alising it on the basis of the old Hindu scriptures. 
He struck a new note of social reform by uphold- 
ing the cause of women, preaching the abolition 
of suttee (sacrifice). and urging upon the Hindus 
to undo the evils of caste system and idolatry. Al- 
though his reform movement met initially a small 
success, it was the precursor of other and more 
significant movements “which in the course of a 
century transformed Hindu religious thought and 
reorganised Hindu society.” It was the reformed 
Hinduism which became the basis of India’s na- 
tonal unity and the spring-board of the national 
movement.** 

On the political side, too, Raja Ram Mohan 
Roy blazed the path of constitutional agitation 
in the country by advocating that the people of 
India had the same capability for improving as 
any civilised people in the world. He belonged 
to that cla.s of politically conscious Indians who 
had learnt to apply the lessons of English litera- 
ture, political thought and history to his own 
country and to ask the rulers for an enlightened 
system of government. He championed the liber- 
ty of the Press“ and the rule of law. Thus, with 
Raja Ram Mohan Roy started a renaissance 
which steadily gathered strength, and from re- 
form the spirit of revolt emerged. 


28. Panikkar, K. M., Common Sense about India, 
p. 21. 

29. Raja Ram Mohan Roy protested against the 
Press Ordinance of March 1823, which pre- 
scribed that no one should publish a news- 
paper or periodical without having previously 
obtained a lieenee from the Governor-General 
in Council by submitting an affidavit which, 
under the law, was to be registered with the 
Supreme Court. Five distinguished citizens of 
Caleutta, led by Raja Ram Mohan Roy, sub- 
mitted a memorial to the Supreme Court seek- 
ing permission to be heard against the Ordi- 
nance. It was a remarkable document dis- 
cussing in a logical manner and well-chosen 
diction the general principles on whieh the 
elaim for the freedom of the Press was based 
in all modern countries“. History and Oul- 
ture of the Indian People, Paramountey and 
Indian Renaissance, op. cit, Vol. X, Part II 
p. 232. 
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To sum up. the first half of the nineteenth 
century witnessed a simmering of national con- 
sciousness in the country, but there was no or- 
ganised platform as yet. There was a seething 
discontentment against the Company's regime, 
but for different reasons among. different sections 
of the people. Some progressive British adminis- 
trators had forewarned the Company of the con- 
sequences of their retrogressive policies and 
prophesied that either those policies would fo- 
ment a spirit of discontent or, if this did not 
happen, the pcople would sink in character. 
Their foreboding proved true. Despite the skil- 
ful policy of Divide and Rule’ the Company 
could not stem the tide of political uprisings 
which broke out from time to time and as far 
back as the early part of the nineteenth cen- 
tury^ The last and the most severe uprising was 
the “Revolt” of 1857 that shook the East India 
Company's administration to its very froundaions. 


The "Revolt" of 1857 * 


Starting as a military uprising at Meerut on 
May 10, the 1857 “Revolt” rapidly turned into 
a sort of War ol Independence.“ The sepoys 
gave a political touch to the struggle by placing 
themselves under the leadership of Bahadur Shah, 
the last Mughal King at Delhi, and proclaimed 
him Emperor of Hindustan. "Although initially 
they had taken up arms against the East India 
Company for the protection of their religion, 
they eventually fought for India's political inde- 
pendence in a bid to establish a political system 
indigenous to the soil. In many places, especially 
in the North-Western Provinces, Oudh and Bihar, 
the civil population rose independently of the 
‘mutineers.. No doubt, several heterogeneous 
elements that joined the revolt had diverse mo- 
tives. "Their activities were not wholly inspired 
by patriotic impulses and were not well co-ordi- 
nated and planned, but they were well united 
in their hatred of the British masters. The 
struggle cemented different elements, command- 
ing a wide popular support. For the first time 


30. Important among them were the Bareilly ris- 
ing of 1816, the Cole outbreak of 1831-32 the 
Ferazee disturbances at Barisal in 1831 and 
later at Faridpur in 1837, the Moplah out- 
breaks of 1819 and 1851, 1852 and 1855, and 
the Santhal insurrection of 1855-56. 


31. 1857—A Pictorial Representation, p. xv. 
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Hindus and Muslims in certain places fought 
together against the alien ruler. "Though the con- 
cept of an. Indian nationality was in embryo 
yet, and, largely feudal loyalty served for patrio- 
ism,* a large number of the people of India felt 
happy that they had something in common as 
against the British, in spite of their racial, religi- 
ous and linguistic differences. 

The revolt was quelled by the mighty hand of 
the British, but not the urge for freedom. The 
revolt had the seeds of nationalism and the 
sparks of revolution. Like Julius Caesar who 
was more powerful dead than alive, the Mutiny 
of 1857 became a symbol of challenge to the 
mighty British power in India. It remained a 
shining example for the nationalists, revolution- 
aries and anarchists alike. The unknown heroes 
of 1857 as well as those well-known, like Nana 
Sahib, Rani Lakshamibai of Jhansi, Tatya Tope, 
Bahadur Shah and Kunwar Singh, became na- 
tional h and champions of national freedom, 
‘The stories of their heroic struggle and bravery 
inspired the Indian people in the twentieth cen- 
tury. Popular songs and ballads kept their me- 
mory alive and animated the fighters for freedom 
to keep the torch of liberty burning. 


Growth of Nationalism after 1857 


After the restoration of British authority, the 
- Government. took immediate measures of precau- 
tion to avoid all risks of insurrection. The Mu- 
ghal line was virtually extinguished; Bahadur 
Shah was captured and his two sons were shot 
dead after capture. All the lands of the muti- 
necrs in Oudh were confiscated. The army 
which took the initiative in the outbreak, was 
thoroughly reorganised and the scheme of divi- 
sion and  counterpoise dominated the defence 
policy of British India. ‘Tribal and communal 
loyaltics were encouraged to prevent the growth 
of the sentiment of national unity among the 
army." People's contact with the army was seal- 


32. Sen, S.N., Eighteen Fifty-seven, pp. 411-413. 
33. Sir John Lawrence, whose contribution in. 
putting down the Mutiny was significant, 
remarked, Among the defeets of pre-Mutiny 
army, unquestionably the worst, and the one 
that operated most fatally against us, was the 
brotherhood and homogeneity of the Bengal 
army, and for this purpose the remedy is 
eounterpoise; firstly the great counterpoise of 
Furopeans, and, secondly, of the native 
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ed and even Indian newspapers were not allow- 
ed to reach the military personnel. An impreg- 
nable force of British troops was stationed in 
India and the artillery was placed exclusively 
in the hands of Europeans. The British troops, 
which alone were equipped with more effective 
weapons of warlare, were always stationed with 
the Indian regiments in all important centres of 
the country to serve as ‘internal security’ troops. 
To preclude the chance of any future rebellion 
breaking out in the country, the right of using 
firearms by the Indian civil population was 
drastically restricted. 

1n regard to Indian States, a dual policy was 
pursued. On the one hand, all possible steps 
were taken to make them militarily weak and 
harmless. The Princes were reduced in rank 
and status, legaily and theoretically by the Royal 
Titles Act, 1870,* and in practice by the assump- 
uon ol rights and privileges under the cloak of 
paramountey On the other hand, an effort was 


races'". A Commission, under General Peel, 
was appointed in 1859,  wluch reconimended 
that *'the army should be composed of dif- 
ferent nationalities and castes, promiscuously 
through each regunent''. Major-General 
Tucker, in his note submitted to tne Com- 
' mission, suggested that the situation ^'speaks 
forcibly for the strong necessity wiich exists 
tor so dividing and separating into distinc. 
bodies the duterent nationalities or castes 
the rulers in our Eastern dominions may deem 
it safe and expedient to entertain in our 
armies, so as to render them as little dau 
gerous as possible’’, Peel Commission Be- 
port, 1859, No. 1, p. 9. 


34. Lord Lytton proclaimed to the Indian people 
at a durbar the new title of Queen Victoria, 
the ‘‘Queen Empress of India’’. 


35, Ilbert, after cataloguing the limitations on 
the powers of the Princes, concluded, ‘‘ The 
result of all these limitations on the powers 
of the Indian Native States is that, for pur- 
poses of international law, they occupy a very 
special and exceptional position. Ibert, 
O.P, The Government of India, pp. 158-43. 
A resolution of the Government of India in 
1891 declared, The principles of interna 
tional law have no bearing on the relations 
between the Government of India as repre 
senting the Queen-Empress on the one hand, 
and the Native States under the sovereignty 
of Her Majesty on the other. The paramount 
supremacy of the former pre-supposes and 
implies the subordination of the latter’. 
Gazette of India, No. 1700 E, August 21, 
1891. 
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made to conciliate the ruling families by assur- 
ing them their future stability. The policy of 
Divide and Rule’ was followed ruthlessly and 
the split between the Hindus and Muslims was 
deliberately and systematically encouraged.” 

It was, however, realised that the police power 
alone would not provide a firm footing to Bri- 
tish Imperialism and a ‘semblance of benevolent 
government was deemed ‘necessary. The Com- 
pany's rule was brought to an end and the 
Government was transferred to the British Crown. 
Ihe new regime was heralded by the Queen's 
Proclamation, which struck a new note of moral 
basis for British rule in India.“ The Indian 
Councils Act, 1861, was enacted, by which the 
number of Additional members was increased 
and for the first time Indians were associated 
to elicit popular reaction to legislative and ad- 
ministrative measures as a much-wanted safety 
valve, 

These measures gave some satisfaction to the 
people and raised the hope that they would open 
a new chapter of good and responsible govern- 
ment in the country. But the solemn assurances 
made in the Queen's Proclamation were follow- 
ed more in the breach than in the observance. 
In fact, the era of British administration by the 
British Crown was a period of broken pledges. 
The disillusionment and frustration caused by 
the violation of assurances was the most potent 
factor in converting the goodwill of Indians 
into a spirit of hated and  animosity against 
British rule, and sharpened the edge of the nas- 
cent spirit of nationalism, the growth of which 
was the characteristic feature of this period. 

Very soon the post-Mutiny era was vitiated by 
a spirit of racialism and arrogance on the part 


36. The poliey of Divide and Rule, goes back 
to 1821, when a British Offleer, signing him- 
self Carnaticus wrote in the Asiatie Journal 
'*Divise et Impera should be the motto of our 
Indian administration, whether political, civil 
or military". Lord Elphinstone, Governor of 
Bombay, in a Minute May 14, 1859, wrote, 
Divise et Impera was the old Roman motto 
and it should be ours’’, Sir John Strachey 
Observed, „the existence, side by side, of los- 


tile creeds among the Indian people is one 


of the strong points in our political position 
in India''. As cited in The History of the 
Culture of Indiam People, British Paramount. 
cy and Indian Renaissance, op. citd., Vol X, 
Part II, p. 321. 

37. See ante, Chap. VII. 
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of the ruling class. The reasons were not far to 
seek. The ‘Revolt’ of 1857 had left behind a 
tradition of suspicion and deep hostility on both 
sides. Sir Edward Thompson observed, Right 
at the back of the mind of many an Indian the 
Mutiny flits as he talks with an i 
unavenged and  unappeased ghost“ The 
Indians could not forget the sacrifices they had 
made in their bid to free the country from the 
alien rulers and the woeful memories of the 
wholesale massacre and other brutalities com- 
mitted by the British soldiers not only in the 
course of military campaigns but in a spirit of 
sheer revenge even after the Mutiny had been 
suppressed.” Garrat remarked that “The English 
had never attempted to remove the irritation 
caused by their behaviour. after the Mutiny, and 
from that time we must date the long and bitter 
estrangement between the two races. Born of 
hatred and fear, it was nourished on a series of 
unfortunate incidents, most of which were the 
direct result of the new spirit which the’ Mutiny 
encouraged amongst Europeans.“ 

The feelings of the British towards Indians 
both at Home and in India were those of active 
hatred and they looked upon them “as the crea- 
ture half gorilla, half negro.“ The most rabid 
anti-Indian amongst them openly preached and 
practised racial exclusiveness. They regarded an 
Indian as a black heathen worshipping stocks 
and stones and swinging himself on bamboos 
like beasts.“ To accept him as the equal of a 


38. Thompson, Sir Edward, The Other Side of 
the Medal, p. 29. y. 

39. The Times correspondent in India during the 
Mutiny, W. H. Russel, wrote in his Diary, 
„The Mutinies have produced too much hat- 
red and ill-feeling between the two races to 
render any mere change of the rules a remedy 

for the evils which affect India.. . Many years 

must elapse ere the evil passions excited by 
these disturbances expire. My Diary in 
India, 1858-59, 2 Vols. (1860), ; 

40. Garrat, G.T., An Indian Commentary, p. 116. 


41. Ibid. p. 114. Garrat also said: ( The 
` youngmen who went out East during and after 
the Mutiny left a country (Britain) where 
every one chuckled to hear how General Nell 
had forced high Brahmins to sweep up the 
blood of the Europeans murdered at Cawn 
pore, and then strung them in a row, without 
giving them the time requisite for the rights 
of purification’’, Ibid, p. 115. 
42. Henry Cotton, New India, pp. 46-47. 
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Britisher, as declared in the Queens Procla- 
mation, appeared to them nothing short of 
bete ‘The conception of. race superiority 
‘among: the Briush could be fathomed from cer- 
‘tain maxims which guided their conduct towards 
Judians, The first was that the only thing that 

- Indian "would understand was Íear; secoad, 
‘thé life of a Europtan was worth those of many 
Midiani; third, that England had been forced 

lose many lives and spend millions of pounds 

» Hold India and, therefore, — deserved. some 
ntial recom nse than merely the 


“piv “ol governing e country in a spirit of 
D pum unselfishness,“ 
n the 


oes ol thew inherent.superiority as a 

race, the | British. evil servants ignominiously 
dum qua bei ludians as a race to 
hom rules of decent conduct need not apply. 


Rod ee communication and speedy 
* transport had brought about a great 
change in their attitude. They could now live 
long with. their families in India and visit their 


B AA 5 frequently., Thus, they ceased to look 
upon india a as their adopted home" and gra- 
ee — 
ET. e oe pl Cotton wrote: Ten years have 
ne bel since the Mutiny, but tne Mutiny was 
hats A i days of my service a living me- 
Morz in tue muds of all. When 1 tirst arriv- 
eld GP de country, it was duly enjoined upon 
mme as & matter of vital importance that 1 
should insist on all the outward and visible 
~ signs of diterence and respect which Orien- 
2 tals With a leaning to sycophancy, resulting 
^ from generations of subjection and foreign 
arde pa ‘ouly too willing to accord. Altiough 
aa i kw a very chota (junior) sahib (oficer), 
tad ust yids posted only to the humble office of Assis- 
= ier o eigen pt and Collector of a 
dis 5; 15 early taught that, though 1 
3 a fly on the wheel of the official 
"hierarehiy,: E Was, in: the eyes of the people 
LIES nikud whom 1 uyed, á representative of the 
Government und entitled as such to rights and 
Privileges on no account to be forgone. 
Such was the atmosphere in which we lived; 
Wo are directly encouraged to ‘assume an atti- 
iet tude . of a patronising and superior charac- 
f ter. . The old Haileybury, stone still pervad- 
n qed the civil services, i? * Henry Cotton, 
Indian and Home. Memories, pp. 65-66, 
44. Garrat, G.., An Indian Commentary, p. 118. 


45. Blunt, W. S. India Under Ripon, A Private 
Diary, p. 74. Also refer to Blunt's Ideas 
About India, p. 46. 
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dually castebarriers arose between Indians and 
Englishmen, increasing "bitterness, hostility and 
fear.” Blunt wrote in 1909, The English woman 
in India during the last thirty years has been 
the cause of half the bitter feelings there bet- 
ween race and race. . It is her constantly in- 
creasing inluence now that widens the gulf of 
illfeecling and makes amalgamation daily more 
impossible. A saying went round. that where 
two English families lived, there were three gar- 
dens, one, of course, being the club. But their 
clubs were closed to Indians. They could no: 
tolerate Indians even travelling with them in the 
upper class railway compartments," Assaults on 
innocent and helpless Indians, and striking of 
Indian servants on the slightest provocation were 
accidents of common occurrence“ The plant- 


46. Blunt, W. S., India Under zipon, A Private 
Dury, yp. 201. aiso Spear, 1. J. P., Lhe 
abb, p. 141, 

47. Sir Henry Cotton cited the instance of a rul- 
ing chiet who was bullied into uuiaeing Weir 
boots and shampooing their weary legs bY 
Englishmen who had come from a  Auutng 
excursion, wulle travelling in the upper class 
of a railway compartment. K nui, 
pp. 69-7U. ven a Judge of the High Cours, 
siabadey Govind Kanade, was, insulted by a 
young British civilian at Sholapur railway 
station. ‘he young Man taking advaulage 
of Mr, Kanade’s absenee....tlrew down lus 
bedaing from his seat in a first class carriage 
und, usurped the seat himself“. Gokuale, 
G. K., Speeches, p. 924. Graham, in his Lire 
of Sir Ahmed Khan narrated au incident oi 
insult to which Justice Mahmud was subjected. 
When, in the company of Chief Justice 81. 
Charles Turner, Justice Mahmud visited. the 
Madras Club, the Chief Justice was told, in 
the very presence of Justice Mahmud, by * 
member that ‘‘no natives were allowed in tht 
_club’’ and the door was shut in his face. 


48. Sir Henry Cotton cited a typical ease ‘‘of 
` a hundred similar cases before and. since. One 
= ,Bunday morning Mr. Fuller, an English plea- 
der at Agra, was about to drive to church 
with his family. When the carriage was 
brought to the door, the groom failed to be 
/— in attendance, but made his appearance when 
Sent for, For this fault Mr. Fuller struck the 
room with his open hand on the head aud 
face and pulled him by the hair so as to cause 
- him to fall down. Mr. Fuller and his Family 
+ drove on to the church. The groom got up, 
went into the adjoining compound, and there 
died almost immediately. Indian and Home 
Memoirs, pp. 166-68. 
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crs especially surpassed others in their brutalities 
on Indian coolies (labourers), and sull they went 
unpunished. The administration of criminal 
justice had become a judicial scandal, “The 
jong succession of murders and brutalities per- 


petrated by Englishmen on Indians which cither ` 


went unpunished or for which, at the demand of 
the whole European community, only a small 
penalty was exacted. The sandal ol which there 
were many flagrant instances in the sixtes"" 
continued for long. On the other band, ludians 
were more severely punished even for the slight 
cst offence or discourtésy to the Briüshers. The 
obvious result was increased racial bitterness bet- 
ween the rulers and the ruled and it was, in 
the opinion of Garrat, a direct cause of the 
growth of nationalism. It had been correctly said 
that the racial arrogance ol the Britishers made 
the British rule more unpopular and hated in 
India than probably any ower single tactor. Lord 
Lyuon wrote to the Secretary of State for India, 
Lord Salisbury, on September 28, 1876, "Ihe 
prevalent brutality towards natives of the lower 
orders, the crystallised official iormality towards 
natives of highest class, and it is really a wonder 


49. Garrat, G. T., An indian Commentary, pp. iiv- 
17. Also refer to Theodore Morrison; Fm- 
perial Bule in India, pp. 27-28. Sir Henry 
Cotton wrote, If a tea planter is charged 
with an outrageous assault upon a helpless 
coolie, he is triedby a jury of ten planters 
wnose mutual bias is in his favour, but, if 
u any cireumstances such as the interferenec 
of ihe High Court or otherwise, a convietion 
should ensue, the whole volume of publie 
opinion finds expression in denouncing the 
verdict. The Anglo-Indian newspapers add 
fuel to the flame and give free vent to their 
protests in their columns, public subscriptions 
are raised to pay the expenses of the culprit 
and. influentially signed memorials are ad- 
dressed to the Government praying for his 
release’’, New India, p. 48. 

50. Lord Lytton wrote to the Secretary of State 
for India, August 27, 1876, Since the Fuller 
ense has led me to look more carefully over the 
recent verdicts of the Courts in cases affec- 
ting natives, I have been quite horrified by 
their apparent injustice, Fuller, with the appro- 
valof the High Court, was fined Rs. 30 for 
unintentionally killing his Syce (groom). 


Thé other day a native was transpor- 
ted for life for stealing 4 annas”. Lyt- 
ton Papers. Quoted in Tara Chand, His- 


tory of the Freedom Movement in India, Vol. 
II, p. 487. 


have to deal with in India is from the Whites" 


Government services have always carried social 
distincition besides providing opportunities 
employment to the people. Any 
which discriminates among the services is boun 
to provoke discontentment. After 1857, the 
reaucracy in India provided this gun-powder 
abundance and as Raghuvanshi pointed out, 
cry of the Indianisation of the services 
starting point of political agitation.” W. 
spread of Western education the number of ed 


i 
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cated Indians increased considerably, but the 
Government had neatly excluded them from all. 
positions of trust and responsibility. It was the 
monopoly of the Britishers, and Indians, as 
Surendranath Banerjea said, “were the helots of 
the land, the hewers of wood the 

of water“ The Royal pledge to the people for 
free admission to services on the basis of merit 
alone still sanctified the professions of the Gov- 


i 


ernment, but as Lord Lytton confessed, 
pledges were not intended to be 
In a confidential Minute he wrote. We all kno 
that these claims and expectations never can o 
will be fulfilled. We have had to choose bet 
ween prohibiting them (Indians) and cheating 


hil 


: 


them, and we have chosen the least st * 


forward course. . Since I am writing confiden- 
tialy, I do not hesitate to say that both 
Governments of England and India appear to 
me up to the present moment unable to answer 
satisfactorily the charge of having taken every 
means in their power of breaking to the heart 
the words of promise they had uttered 

ear." " 


61. Ibid. Lio 
52. Raghuvanshi, VPS. Indian ‘Nationalist 
Movement and. Thought, p. 22. 
53. As quoted in Annie Besant, 
Wrought for Freedom, p. 174. 
54. Refer to the Presidential address of Gopal 
Krishna Gokhale delivered at the Benares 
session of the Indian National Congress 
(Twenty-first Session, 1905). Ibid., p. 420. 
Lord Hamilton, the Seeretary of State for 
India, wrote to Lord Elgin on May 7, 1897, 
„ do mot think we should put very promi 
nently forward the Queen’s Proclamation of 
1858. As a picce of English it is fine; but 40 
years’ practice has shown the extreme diffi- 
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The admission of Indians to the Indian Civil 
Services, which provided the steel framework of 
the British administration, was intentionally made 
difficult. The competitive examination was held 
in London and the age of entrance was fixed at 
twenty-one years. These conditions made it 
extremely difficult for Indians to compete in the 
examination. Despite these difficulties some 
Indians succeeded in qualifying for it. But for 
one reaión or the other obstacles were placed in 
the way of successful candidates in joining the 
service. In 1869, Surendranath Banerjea moved 
the Queen's Bench for a writ of Mandamus and 
the Court upheld  Banerjea's contention and 
ordered that he should be admitted to the ser- 
vice“ The Civil Service Commissioners had to 

suffer Banerjea in the Indian Civil Service, but 

two years afterwards he was dismissed from ser- 
vice on "a wicked proceeding" instituted against 
him.“ The other victim of the bureaucratic fury 
was Aurobindo Ghosh, who came out successful 

n the main examination, but was disqualified 

in the riding test. 
These cases created a furore in the country 

and formed the basis of political agitation. 

Surendranath Banerjea and Aurobindo Ghosh 

became national heroes and pioneers of the na- 

tional movement in the country. Banerjea 
founded the Indian Association in 1876, which 
was intended to represent the views of the edu- 
cated middle-class community and was to serve as 
"the centre of All-India movement” on the con- 
ception of a united India.” He had four objec- 
tives in view: (1) the creation of a strong body 
ol public opinion in the country; (2) the unifica- 
tion of the Indian races and peoples upon the 
basis sof common political interests and aspira- 
tions; (3) the promotion of friendly feelings bet- 


— t VE E 
culty of giving effect to the academic Sitter 
ances as to equality of race....’? Ag quoted 
in Majumdar, R.C, History and Culture 
and Indian People, British Paramountey and 
of the Indian People, 


A British Paramountey 
and. Indian Renaisanse, Vol, X, 


Part IT 

p. 400. 5 ES 

55. Surendranath Banerjee, A Nation in Making, 
pp. 15-16, 

56. The proceedings were instituted under Aet 


XXXIX of 1850. Many years afterwards?’, 
wrote Surendranath Banerjea, **a Lieutenant- 
Governor told me that it was a 
ceeding’’. Ibid, p. 29, 

57. Ibid. p. 40. 


wicked pro- 


foreign rule and fo: 


Constitutional History of India 


ween Hindus and Mohammedans; and (4) the in- 
clusion of the masses in the great public move- 
ments of the day. The Indian Association, 
wrote Banerjea, "materially helped to promote 
these ideals. They were the natural and nor- 


mal development of the efforts of great men of 


the past, under the new conditions created by 
the closer touch of our best minds with the po- 
litical thought and activities of the West.“ 

In 1877, the Secretary of State for India, the 
Marquis of Salisbury, reduced the maximum limit 
of age for the open competitive examination for 
the Indian Civil Service from twenty-one to 
nineteen years, Indians regarded it as a delibe- 
rate attempt to blast the prospects of Indian 
candidates for entry into the Indian Civil Ser- 
vice. The Indian Association immediately resol- 
ved to organise a national movement with a view 
to agitating for raising the maximum age limit 
and holding of simultaneous examinations both 
in Britain and India. As a result of the vigor- 
ous campaign initiated by Surendanath Banerjea 
public opinion was whipped up in the country, 
and consequently it was decided to send an All- 
India Memorial to the House of Commons, fol- 
lowed by a deputation to place these grievances 
before the British Government and to enlist the 
sympathies of the British people. Thus, a com- 
mon platform emerged in India through the 
Indian Association which united the people 
through a sense of common grievance and the in- 
spiration of a common resolve. Reactionary po- 
licies are often the creators of great public mo- 
vements and the Civil Service Movement found 
its culminating expression in the Congress move- 
ment. 

The soil for the growth of nationalism in Vic- 
torian India was also prepared by various socio- 
political factors. Among these were the estab- 
lishment of political stability and z strong cen- 
tralised system of administration which provided 
an umbrella for the political unity. With deve- 
lopment in the means of communication and 
transport distance was curtailed, enabling the na- 
tionalists hailing from different parts of the coun- 
try to discuss the deficiencies and evils of the 
rge a united front to agitate 
constitutionally for the attainment of a repre- 
sentative government. The establishment of 


peace set the people free to turn their minds to 
economic and political affairs, 


A Se 
58. Ibid. pp. 42, 43. 
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The unification of the country and the spread 
of Western education widened opportunities for 
employment in the administrative services, and 
legal profession, and in trade, business, insurance, 
banking, industry and allied vocations and enter- 
prises, which, having been set up on a national 
basis, contributed to the development of a na- 
tional sentiment. The rapid disintegration of 
indigenous institutions and the growth of mo- 
dern economic groups, diversification of occupa- 
tions and mobility of labour with sharp class con- 
sciousness, created in the minds of all an aware- 
ness that they were the people of India and that 
their weal and woe were common. 

With this orientation of the social set up emer- 
ged a politically conscious middle-class  intelli- 
gentsia, which became the spearhead of the na- 
tional movement in the country. The rise of 
this class in the post-Mutiny period was a social 
development of great significance, for these peo- 
ple "pulled society out of the medieval rut and 
ensured her development on modern  lines."* 
With the growth of the vernacular press and the 
emergence of political organisations the influence 
of this class spread among the masses, who were 
still politically ignorant and inert. 

The malcontents of today are the revolution- 
aries of tomorrow, and of all the malcontents the 
unemployed and the starving are the worst. In 
1880, Sir William Hunter wrote, "there remain 
millions of Indians who go though life on in- 
sufficient food," Even Lord Salisbury, as Secretary 
of State for Inda, confessed in 1875, that British 
rule was bleeding India white. The economic 
structure of the country had become subservient 
to the British exploitative system. Agriculture, 
the mainstay of India's economy, was allowed to 
deteriorate miserably while the pressure of popu- 
lation on land increased as the population ex- 
panded and indigenous industries decayed. At 
the Second Session of the Indian National Con- 
gres, D.E. Wacha drew attention to the poverty 
of the Indian population and pointed out that 
the condition of the ryot had steadily deteriorated 
since 1848 and that 40 millions of peoples had 
only one meal a day, and not always that. He 
attributed this pitiable condition to an unparallel- 
ed drain of wealth from India to Great Britain." 


59, Raghuvanshi,  V.P.S, Indian Nationalist 
Movement and Thought, p. 25. 

60. Pattabhi Sitaramayya, History of the Indian 
National Congress, Vol, I, pp. 86-87. 


101 


* ^ 

Dadabhai Naoroji in India and William Digby 
in Britain* exposed, by an array of statistics and 
facts, how Britinh policy was directly responsible 
for the deterioratng economic condition of 
India. Educated Indians were deeply moved by 
the grim picture of India’s poverty drawn by 
these intellectual giants. They realised the me- 
nace of the foreign rule and it helped in rousing 
their political conscience, 


Recurring famines in the country emasculated . 


rural India. As compared to seven famines in 
the first half of the nineteenth century, the second 
half had to undergo the misery of twenty-four 
famines with a total of over 28 millions deaths. 
The famine of 1877 was, according to R. C. 
Dutt, "a calamity unprecedented in its intensity 
within the memory of living men.“ Five mil- 
lion people perished. But Nero was fiddling 
while Rome was burning. Lord Lytton, the then 
Governor-General, in utter disregard to the eco- 
nomic distress in the country, held an Imperial 
durbar, to declare the assumption of Imperial 
Titles by the Queen and his own accession to the 
office of Viceroy. Immediately after the assump- 
tion of office, Lytton despatched a Mission to 
Kabul, which eventually involved the Govern- 
ment of India in the Second Afghan War.“ This 
Imperialist war put India to a staggering loss of 
twenty million sterling and a damning slight to 
the British prestige and authority into the bar- 
gain.“ Had this amount been expended on im- 
portant irrigation projects, as recommended by 
Sir Henry Cotton to the Select Committee of the 
House of Commons and in the same year in 
which the Afghan War had begun, it would have 
saved millions of Indian cultivators from dis. 
tress and famines for all time. This callous mani- 
festation of British Imperialism in India evoked 
deep resentment among the people and their 


Dadabhai Naoroji, Poverty and Un-British 
Rule in India. , : 
William Digby, ‘Prosperous’ British India. 
Dutt, R.C., India in the Victorian Age, p. 527. 
Lord Lytton was armed, before his departure 
from England, with secret instructions em- 
bodied in the Secretary of State's Despateh, 
February 28, 1876. 

Gladstone in his Midlothian speech, denounce- 
ed the poliey of the Conservative Government 
‘untrue, arrogant 


61. 


62. 
63. 
64. 


65. 


and A 
liam Ewart Gladstone, Vol, II, p. 595. 
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reaction was canalised in the form of agrarian 
antitax riots in the Deccan. The state of things 
by the end of Lord Lytton's regime was, as Sir 
William Wedderburn summed up, “bordering 
upon a revolution."* 


The evolution of political progress in every 
country has generally begun during the reign of 
malevolent rulers. In Britain it began with King 
John and in India it started during the Viceroy- 
alty of Lord Lytton. Throughout his tenure of 
office, Lytton pursued a policy of repression and 
enacted measures that helped to stir the educated 
community into life, which, according to Surendra- 
nath Banerjea, "years of agitation would per- 
haps have failed to achieve." Lord Lytton, in 
the opinion of the Duke of Devonshire, was the 
very réverse of what an Indian Viceroy ought to 
have been, lacking in imagination and unsym- 
pathetic even to the legitimate aspirations of the 
Indians" His abolition of import duty on British 
cotton goods in the face of stout opposition of 
the majority of the Members of his Executive 
Council, who were themselves Europeans,” the 
enactment of the Arms Act, which made an invi- 
dious distinction between the Indians and the 
Europeans’ and the Vernacular Press Act,” were 

. the most oppressive and discriminatory measures 


/% Si uns uota 
66. Pattabhi  Sitaramayya, History of Indian 
j National Congress, Vol. I, p. 8. 
67. 8 9 5 Surendranath, 4 Nation in Making, 
A . 08. 
68. drive A. C., Indian National Evolution, 
Dodsi.. 
69. The Import duty whieh stood at 10 per cent 
in 1860, was reduced to 5 per rent in 1875. 
In 1877, the House of Commons adopted a 
resolution ‘calling upon the Government of 
"India to repeal. without delay the eotton 
duties. When the question eame before the 
Viceroy’s Exeeutive Council, a majority of 
the Members were opposed to this repeal. 
Lord Lytton  exereised his veto. The duty 
on coarse cotton goods was repealed in 1879. 
70. While the Act permitted foreigners belong- 
s any PERS and coming to India, 
eep arms ly, it require: r, i 
15 dolla . BAMI it required every Indian 
71. Vernacular Press Act IX of 1878. The Act 
empowered a Magistrate or a Collector to 
order any Editor of a Vernacular newspaper 
to enter into a bond not to publish anything 
likely to excite feelings of disaffection against 
the Government or antipathy between persons 
of different races, castes and religions. In 
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which were vociferously condemned by the educat- 
ed Indian community. “These ill-started measur- 
es of reaction”, remarked Sir William Wedder- 
burn, “combined with Russian methods of police 
repression brought India under Lord Lytton 


* within measurable distance of a Revolutionary 


outbreak.“ * 


The successor of Lord Lytton was a true Libe- 
ral of the Gladstonian era. Lord Ripon believ- 
ed, as a good Christian, that “righteousness ex- 
alteth a nation”. He sympathised with the aspi- 
rations of the Indians and attempted to undo 
what his Tory predecessor had done. He con- 
cluded a treaty with the Amir of Afghanistan 
and repealed the Vernacular Press Act. He also 
took immediate steps to abolish the judicial dis- 
qualification of Indians based on race distinc- 
tions. According to the old Criminal Procedure 
Code (1873) no Magistrate or Sessions Judge 
could try a European British subject, unless he 
were himself of European birth. By 1883, some 
of the Indian members of the covenanted Ser- 
vice had risen by seniority to the stage when they 
could become Magistrates and Judges in the 
Courts of Sessions. Lord Ripon felt that it 
would be highly invidious, if they were not given 
the same rights and privileges as their European 
colleagues in service. A Bill was, accordingly, 
introduced in the Supreme Council by the Law 
Member, Sir Courtney Ibert, seeking to remove 
the existing anomaly by giving Indian Magistrates 
jurisdiction over European offenders. 


But this was too much for the British commu- 
nity to swallow. They were already nursing a 
strong grievance against the liberal policies of 
Lord Ripon, To regard an Indian as an equal 
of his British colleagues appeared to them noth- 
ing short of heresy. Ripon was vilified and open- 
ly insulted. A social boycott was declared against 
the Goyernor-General and even some Members of 
his Executive Council refrained from attending 
social functions at the Government. House. It 
was reported that ‘a confederacy of blusters’ was 


ease of contravention of this regulation the 
newspaper was first warned of the offence 
und if it reoccurred, its equipment was liable 
to be seized. For those who did not ento 
into a bond, they were required to submit 
proofs before publication for scrutiny to the 
officers appointed by the Government. 

72. Wedderburn, W., Biographical Sketch of Allan 
Octavian Hume, p. 101. 
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formed to overpower the sentries at the Govern- 
ment House, to put the Viceroy on board a steam. 
er at Chanderpal Chat and to deport him to 
England. 


The press in England also became violent 
against the Viceroy This wild agitation alarm- 
ed the Home Government. 
State devised a compromise which practically de- 
feated the purpose of the Ilbert Bill.“ Lord 
Ripon's efforts to remove race distinctions were, 
thus, foiled. But the Anglo-Indian agitation 
taught the “Indian leaders of political thought, 
hitherto steadfast in their faith in British justice, 
that without vigorous and countrywide agitation 
they could not hope to combat successfully the 
reactionary forces at work. Thus, did the peo- 
ple of India learn to distinguish between the 
liberty loving British nation in whose sense of 
justice they had placed implicit faith and the 
British bureaucracy and community in India 
from whom, they despaired of getting fair play.“ “ 

The periods of the Viceroyalty of Lord Lytton 
and Lord Ripon were, therefore, the seed time 
of Indian nationalism. It was during this per- 
iod. that Indians began to feel that the time had 
come when they should unite in an i 
effort to obtain for themselves the freedom en. 
joyed by the British. in their own country and 
the same representative, and effective voice in 
their country's administration. The Indian As- 
sociation organised the first National Conference 


73. Lord Ripon had to yield. His Government 
then proposed, with the approval of the Secre 
tary of State for India, 
powers should only be granted to Sessions 
Judges and Distriet Magistrates and that the 
High Court should have power to transfer the 
hearing of the case from one court to ano- 
ther. But even this did not satisfy the 
Buropeans and Ripon ‘‘had to stop further". 
Anew Act was passed in 1884, which allowed 
the Indian District Magistrates. and Sessions 
Judges power to try Europeans on the condi- 
tion that a European accused could demand 
a trial by Jury half of which were to consist 
of Europeans or Americans. 

. Surendranath Banerjea was convicted for con- 
tempt of court for publishing a leaderette in 
the Bengalee on April. 2, 1883, and sent to 
prison for two months. Surendranath Baner- 
jea claimed the honour of being the first Indian 
of his „generation who suffered imprisonment 
in the discharge of a publie duty". Surendra- 
nath Banerjea, 4 Nation im Making, p. 74. 


The Secretary of 


in December, 188$, at the Albert 
hundred people attended 
first meeting commenced with the recitation of a 
national hymn, In his opening speech 
Mohan Bose declared that the Conference 

the first stage towards a national parliament. The 
agitation of the Anglo Indians over the Ibert 

taught the Indians the great value of political agi- 
tation carried on the basis of à united. front, The 
thened the growing bonds of fellowship and good 
feeling between the different Provinces" The 
conference could not be organised next year, but 
the great International Exhibition held at Cal- 
cutta in 1884, further convinced the Indian lea- 
ders of the possibility of carrying on allIndia 
agitation on sound lines“ Thus d t 
era of political agitation. - 


eco- 
nomic exploitation had made the Indian people 
aware of the curse of political subjection and 
had disturbed political waters. But more than 
which forged’ stable 


pression. 
Lord Macaulay 
to build a new educated 
Indians meant initially to provide a link bet- 
ween the rulers and the ruled and to interpret 
British ideas and institutions to their countrymen. 
But it proved a blessing in disguise for Indians. 
English became a common all-India language of 
the educated Indians living in various parts of 
the country, thus forging a new bond of politi- 
cal unity in multilingual society. Till the close 
of the nineteenth. century the acquisition. of 
knowledge in English was confined to: 4 micro- 
scopic minority of the population of a small 
upper class and some sections of the lower-mid- 
dle classes. But its influence was sufficient to 
create a ferment in the domain of ideas and to 

mould Indian political thought. set ae 
"Through the channels of the English language 
came the liberal ideas of the West; which stir- 
- ——— 


15. Raghuvanshi, 
Movement. and Thought, p. 42. 


76. Ibid. 


k 
V. P. S., Indian Nationalist 


ust against us.” 
The press in India also la i 

ues Played a very impor- 

tant part in disseminating news and views and 

to create an enlightened public opinion. 


the abolition of censorshi 
IP on the press 
the Government of Sir Charles Metcalfe a 1 9 


the Vernacular Press made rapid 
Progress. By 
turn of the century Indians owned and ma- 


ish Press Act, 1878, created a 

political commotion. The Act was later with- 
drawn, but it brought home to Indians the fact 
that the main obstacle in the way of their pro- 


gress was their slavery and that some kind of po- 
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litical organisation was necessary to mobilise the 
people for freedom. The establishment of the 
Indian National Congress changed immediately 
the tone of both Indian and Anglo-Indian press, 
“and brought politics in the forefront of discus- 
sion in both cases. The more important of 
Indian papers now sought to educate the public 
in the ideals of the Congress, and some even over- 
stepped the limit of moderation set by their in- 
stitution as its standard. The Anglo-Indian Press. 
with a few exceptions, criticised tlie political 
ideals of the Congress as chimerical and was de- 
finitely hostile to it. In this way they reflected 
the British attitude which was opposed to all po- 
litical aspirations of India.“ 

The writings of Indian patriots also played a 
notable part in creating a sense of national con- 
sciousness and patriotism. This literature revo- 
lutionised Indian thinking and contributed to 
the birth of Extremism in India. A number of 
distinguished writers in Bengal, who had perma- 
nently enriched her language, preached the na- 
tional sentiments through the medium of novels, 
poems, songs and essays. This literature proved 
to be the most valuable aid in the struggle for 
freedom." The same holds more or less true of 
other parts of the country. Literature in Bengali, 
however, outnumbered the rest. Bankim Chand- 
ra Chatterjee’s Ananda Math had been called by 
some, "The Bible of modern Bengali patriot- 
ism", and it was in that book that the song 
— p §˙ — d 

77. Majumdar, R.C., The History and Culture of 

the Indiam People, British Paramountey and 

Indian Renaissance, Vol. X, Part II, p. 251. 
78. In 1859, Ranglal Banerjee came out with a 

play ‘‘Padmini’’ wherein the hero made the 

following inspiring speech: 

Who wants to live in disgraceful dependence, 

Who likes to wear shackles of slavery, 

Tt is hell to remain in Slavery for ages, 

A day's freedom is but a crown of joy, 

He is worthy of life and strength, 

Who liberates his country by sacrificing 

himself“. 
As quoted in Hemendra Nath Gupta, The Indian 
National Congress, P. 16. Referenee may also be 
made to a drama, Bharat Mata, wherein the fol- 
lowing song occurred: 


0 India, gloomy is thy face, 
Beautiful that was as the moon, 
Tears flow from thine eyes, 
Throughout the day and night’’, 
As quoted in Bepin Chandra Pal's 


Memoirs of 
My Life and Times, Vol. I, p. 227. 


appeared. 
had also served as a text of revolutionary nation- 
alism in Bengal. 


national image in the minds of the people. Be- 
fore this "such national pride as India had was 
local pride: the Marathas, the Rajputs, the 
Andhras and all other peoples had racial memo 
ries of their greatness, but none of them 
pride in India. When the History of India 
gradually unfolded through archaeology, 
phy and other fields of scholarship, an 
a united Indian nation emerged which 
them as one of the great historic of the 
world who had contributed to the growth of civi- 
lisation. That History which not only bore wit- 


i 


its achievements in many fields, religion, literature, 
philosophy, art, architecture, etc, to which every 
part of India had an equal right, but to a glori- 
ous tradition of cultural expansion overseas and 
across deserts which founded cities, States and 
Empires and actively carried on an international 
life in the not too remote created in the 
mind of the people of India pride of Indianness. 


Hi 


European scholars, like Max Mueller, Monier 
Williams, Roth, Sawoon, Burnouf, 
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Raja Rajinder Lol Mitra, Har Praxad 
Dr. Pandu Sen. 


Even this national image created by 
toric researches might have remained an 
of Arab unity, 
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CHAPTER. IX 


The Indian National Congress and the Demand 
for Parliamentary Institutions 


An era of new political life 

The post-1857 period in India assumed a new 
dimension under the impact of Western education 
and other social and political developments. The 
people having been completely disarmed, the 
freedom struggle in India could have only a civil 
rather than a military basis, Though the spirit 
of violence was not altogether dead and occasion- 
ally violent uprisings broke out in the country dur- 
ing the second half of the nineteenth century, 
an intellectual movement of a non-violent na- 
ture now dominated the Indian mind. The 
spread of English education increased the 
strength of that class of Indians who were in- 
fluenced by Western political thought and the 
technique of political agitation that prevailed in 
Britain. The more politically conscious peo- 
ple in the country took to agitating public opi- 
nion against the evil effects of the British ad- 
ministration in India rather than practising vio- 
lence. Dadabhai Naoroji and men of his way 
of thinking, although they had no intention of 
quéstioning the British overlordship, desired 
nonetheless that the Indian Government should 
be guided more in the economic interest of India. 
They felt that to accelerate the economic and 
political progress of the country, it was essential 
to educate British public opinion in respect of 
India's true condition and Britain's duty towards 
Indians. 

Dadabhai Naoroji collected a band of workers 
and, together with W. C. Bonnerjee, established 
the London Indian Society, which carried on 
useful propaganda. On December l, 1866, the 
East India Association came into being? The 


1. Like the Wahabi, the Kuka and the Income 
tax and Indigo riots, 

2. For a list of the first members of the Eas 
India Association see its Journal Vol. J. 


object of this body was to bring together Eng- 
lishmen and Indians "on a common platform 
not only for the ventilation of Indian grievan- 
ces but also for the removal of the erroneous 
impression" that India was unfit for any form 
of representative institutions. Gradually, the in- 
fluence of the Association began to be felt in 
Parliament. Whenever. Indian questions were 
discussed, several members of Parliament, either 
on the promptings of the members of the East 
India Association or inspired by their discus- 
sions, spoke with knowledge about the needs 
and aspirations of the people of India and 
brought informed criticism to bear on the solu- 
tion of Indian problems.“ 


Within two years of its establishment, the East 
India Association had demonstrated what a wide 
field of work lay ahead and Dadabhai Naoroji 
was deputed to India to establish branches of 
the Association and collect funds. Three bran- 
ches of the Association were established in Bom- 
bay, Calcutta and Madras in 1869. In 1870 was 
started the Sarvajmik Sabhat with the main 


No. 2, pp. 117-20. Though there were a num- 
ber of Indian names, Europeans preponder- 


ated. 
8. On July 25, 1867, W. C. Bonnerjee read a 
paper on  ''Representative and Responsible 


Government for India". He tried to estab- 
lish that India was fit enough to be entrusted 
with the Canadian model of responsible gov- 
ernment. On July 27, 1870, Dadabhai Naoroji 
read a paper and after an elaborate caleula- 
tion of all available data came to the con- 
clusion that the average per capita income in 
British India was 40 shillings a year. 
The East India Association, however, gradually 
sank in importance after 1884, due to a change 
in the attitude of Englishmen towards India. 
4. It originally started as Poona Association in 
1867 on the lines of the Bombay Association. 
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object of serving as a bridge between the govern- 
ment on one hand and the people on the other. 
Mahadev Govind Ranade was the strong man 
behind the activities of the Sabha and it was at 
his feet that Joshi, Gokhale and Tilak received 
their first lesson in public service. In 1867, 
Surendranath Banerjea established the Indian 
Association at Calcutta In 1884, the Mahajan 
Sabha was founded in Madras. The Sabha 
summoned a conference in December of the 
same year and during its four-day session dis- 
cussed a paper recommending the expansion of 
the Legislative Council to the maximum num- 
ber of its membership as provided in the Act 
of 1861, and the appointment of non-official 
members on a representative basis. It also re- 
commended separation of the judicial from the 
revenue functions. It was decided to send 4 
memorial on these lines to the Government. 

The Bombay Association established in 1852, 
was replaced bly the Bombay Presidency Associa- 
tion in 1885. It commanded an eminent posi- 
tion as a public body under the able direction 
of Ferozeshah Mehta, Kashinath Trimbak Te- 
lang and Badruddin Tayabjee. It “showed con- 
siderable activity in the early days of its exis- 
tence. By resolutions, memorials and public 
meetings it focussed the general feelings of the 
community on all matters of common interest.“ 
But after the founding of the Indian National 
Congress in December, 1885, “the main activi- 
ties of India flowed though that great channel, 
leaving the other fields high and dry."* 


5. A Nation in Making, p. 42. Surendranat’ 
Banerjea thus explained the need for such 
nn association: After my return from Eng. 
land in June 1875, and along with the work 
of organising the students and infusing in 
them a new life and spirit, I began Seriously 
to consider the advisability of forming an 
Association to represent the views of the edu- 
cated middle-class community and inspire in 
them a living interest in publie affairs. 
There was indeed the Britigh Indian Associa- 
tion,....; but it was essentially and by its 
creed an Association of land-holders. Nor 
did any active political agitation, or the erea- 
tion of publie opinion by direet appeals to 
the people, form a part of its recognised pro- 
gramme. ‘There was, thus, the clear need for 
another political Association on a more demo- 
cratic basis... Ibid, p. 40. 
Mody, H.,  Pherozeshah Mehta, 
166-68. 

7. Majumdar, R.C., The History and Culture of 


6. 


Vol. I, pp. 
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Birth of the Indian National Congress 


The birth of the Indian National 
was the culminating point of India’s political 
awakening in the nineteenth century. It was 
the first all-India association of a permanent na- 
ture, and with it began a new era in the politi- 
cal life of India. For more than twenty years 
after it came into being it completely dominat- 
ed the political life of India and gave a shape 
and form to the ideas of administrative and 
constitutional reforms which formed the chief 
planks in the political programme of India. 
Even though the Congress ceased to play the do- 
minant role in Indian politics after the split at 
Surat in 1907, "it served the very useful purpose 
of keeping alive an all-India political platform 
which enabled Gandhi to revitalise this great 
organisation and make it a fit instrument for 
leading India, stage by stage, to its goal of in- 
dependence.“ 

Allan Octavian Hume, a retired member of 
the Indian Civil Service, took the initiative. In 
March 1885, a notice was issued convening the 
meet of the first Indian National Union at Poona 
in the following December. The circular notice 
conveying the dates for holding the conference 
at Poona, inter alia, stated that the "direct ob- 
ject of the Conference will be: (1) to enable all 
the most earnest labourers in the cause of na- 
tional progress to become personally known to 
each other; (2) to discuss and decide upon the 
political operations to be undertaken during 
the ensuing year.” Indirectly, the circular added, 
“this confernce will form the germ of a Native 
Parliament, and, if properly conducted, will 
constitute in a few years an unanswerable reply 
to ‘the assertion that India is still wholly unfit 
for any form of representative institutions.“ 


The conference could not be held due to some 


^ the Indian People, British. Paramountey and 
Indian Renaissance, Vol. X, Part II, p. 516. 

8. Ibid, p. 524. . 

9. Allan Octavian Hume. (1829-1812) had served 
the Government of India since 1846, but was 
removed from the post of Seeretary to the 
Government of India by Lord Lytton in 1879 
for holding independent views and expressing 
them frankly and fearlessly. Hume retired 
from service in 1882. 

10. Annie Besant, How India Wrought for free- 
dom, pp. 3-4. 
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sporadic cases of cholera having occurred at 
Poona. 'The venue was shifted to Bombay and 
thenceforward it came to be called “the Cong- 
ress.” Seventy-two Indians drawn from various 
parts of the country, representing different classes 
and communities and speaking one common lan- 
guage met as scheduled. Never before had so im- 
portant and comprehensive an assemblage occurr- 
ed within historical time on the soil of India. W. 
C. Bonnerjee was elected the first President of 
the Congres. He laid down its objects under 
four heads : 

“(a) The promotion of personal intimacy and 
friendship amongst all the more earnest work- 
ers in our country's cause in the various parts 
of the Empire; 

(b) The eradication, by direct personal inter- 
course, of all possible race, creed, or provincial 
prejudices amongst all lovers of our country, 
and the fuller development and consolidation of 
those sentiments of national unity that had their 
origin in our beloved Lord Ripon's ever memo- 


rable reign; 

(©) The authoritative record, after this, has 
been carefully elicited by the fullest discussion, 
of the matured opinions of the educated classes 
in India on some of the more important and 
pressing of the social questions of the day; 


(d) The determination of the lines upon and 
methods by which during the next twelve months 
it is desirable for Native politicians to labour in 
the public interests.” 


The birth of the Indian National Congress 
was epoch-making as it “crystallised for the 
first time the new political forces in India, which 
till then had been localised and scattered Ac. 
cordng to Pattabhi Sitaramayya "that what had 
been a vague idea floating generally in the air 
and influencing simultaneously the thought of 
thoughtful Indians in the north and the south, 
the east and the west, assumed a definite shape 
and became a practical programme of action.” 
The special Correspondent of The Times, re- 
porting on the inaugural session of the Congress, 
— .... Pay Made a 
11. Rafiq Zakaria, Rise of Muslims in Indian 


Politics—An Analysis of Developments from 
1885 to 1906, p. 47. 


12. Pattabhi Sitaramayya, The History of the 
Indian National Congress, p. 11. 
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wrote, "For the first time, perhaps, since the 
world began India as a nation met together.” 
It marked a spectacle of national unity, a demons- 
tation of people's sense of solidarity based on 
common aims and grievances. 


There had been a good deal of speculation re- 
garding the genesis of the Indian National Con- 
gres. The writers of the Marxian School, like 
Lester Hutchinson, sought to prove that the 
origin of the Indian National Congress was to 
be found in the efforts of the Indian politicians 
who strove to defend the interests of Indian ca- 
pitalism, This is not a convincing explanation, 
since the capitalist element "does not figure actively 
in Indian public life till the beginnings of the 
20th century, and it was not till the close of the 
World War I, that it could exercise decisive in- 
fluence on the councils of the Congress.“ Nor 
is it correct to say that the idea of establishing 
the Congress was conceived in a private meeting 
of the seventeen men who had assembled at 
Madras in December, 1884, to attend the Theo- 
sophical convention. There is no testimony to 
bear it out, although it is true that Mrs. Annie 
Besant and other members of the "Theosophical 
Society played a very active and prominent role 
in the Congress movement.'* 


The third view was that the Indian National 
Congress was the child of the British Raj and 
that it was organised by ex-civilian officials of 
the Government of India in their bid to save 
the British Empire from another revolutionary 
revolt. They sought the support of Indian lea- 
ders to checkmate the designs of the frustrated 
elements and to give a direction to the national 
movement on constitutional lines. Another 
view was that A.O. Hume and his other Bri- 
tish colleagues, who took the initiative in found- 
ing the Congress and fathered it in the days of 
its infancy, were not the henchmen of British 
Imperialsm. They had a passion for liberty and 
their motives in establishing and organising the 
Congress were nobler. Their sincere effort was 
to save India from any further economic de- 


13. The Times, London, February 1, 1886. 
M. Raghuvanshi V.P. Indian Nationalist Move- 
ment and Thought, p. 44. 


15. Annie Besant, How India Wrought for Free- 
dom, p. 1. 


The Indian National Congress—Moderates 


generation and political and social 


demoralisa- 
tion.“ | 


Hume was one of those rare Europeans in 
India who were inspired by a genuine feeling of 
sympathy for the interest, and welfare of India. 
"His heart bled at the sight of so much misery 
and poverty. He burnt with indignation at the 
'cowardly' behaviour of his countrymen towards 
Indians.... He was an ardent student of His 
tory and knew full well that no government, 
whether national or foreign, had conceded po- 
pular demands without pressure from below. 
He, therefore, wanted the Indians 'to strike' for 
their liberty.... The first step was to organise. 
So he advised organisation.“ But Hume could 
not possibly be, and was certainly not, inspired 
by the same national sentiment and patriotic 
yearning for the freedom of India as characteris- 
ed the advanced political thinkers of Bengal 
and other parts of India. This is corroborated 
by the following paragraph in the Preliminary 
Report of the Indian National Union: “The 
Union, as far as it has been constituted, appears 
to be absolutely unanimous in insisting that un- 
swerving loyalty to the British Crown shall be 
the keynote of the institution. The Union is 
prepared, when necessary, to oppose, by all con- 
stitutional methods all authorities, high or low, 
here or in England, whose acts of omissions are 
opposed to those principles of Government of 
India laid down from time to time by British 
Parliament, and endorsed by the British Sove- 
reign, but it holds, the continued affiliation of 
India to Great Britain, at any rate for a period 
far exceeding the range of any practical forecast, 
to be absolutely essential to the interests of our 
national development,” 


16. Sir Henry Cotton wrote, „They (educated 
Indians) tolerate the existenee of our govern- 
ment as an irrevocable necessity, which has 
done immense service to them in the past, but 
whieh they are determined to modify until it 
adapts itself to changes which, under its own 
impulse, have come into existence. . . They de- 
mand real, not nominal equality, a voice in 
the government of their own eountry and a 
career in the publie service’’. Cotton, Henry, 
Sir, New India, p. 39, 

17. Lajpat Rai, Young India, p. 133. 

18. Majumdar, R.C, The History and Culture of 
the Indian People, British Paramountcy and 
Indian Renaissance, Vol. X. Part II, p. 527. 

19. Wedderburn, W., Biographical Sketch of A.0. 
Hume, p. 58. 
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Indian leaders, Dadadhai Naoroji, W. C. Bon- 
nerjee, Ferozeshah Mehta and others, who gave 
their unflinching help and unceasing co opera- 
tion to Hume in establishing the Indian Nation- 
al Congress, though not tools in his hands "were 
not interested in leading a popular movement 
of liberation either.” Dadabhai Naoroji had 
cherished, throughout his political career, the fer- 
vent hope that if the British people remained 
true to themselves and to their traditions, they 
could certainly help Indians to attain — parlia- 
mentary institutions. His faith in the sense of 
fairness of the British people was reflected in 
his censure of the bureaucratic Government in 
India as "Un-British", W. C. Boi the 
first President of the Indian National Congress, 
spoke the mind of the delegates assembled in 
its 1885 session at Bombay when he declared 
that the demand for political progress was not 
incompatible with their thorough loyalty to the 
British Crown, and in "meeting to discuss, in 
an orderly and peaceful manner, questions of 
vital importance affecting their well-being.” He 
further asserted that in organising themselves - 
"they were following the only course by which 
the Constitution of England enabled them to 
represent their views to the ruling authority.“ 
Revolutionary politics, as such, did not suit the 
temper of the Indian upperclass intelligentsia o 
those days. Even Surendranath Banerjea ruled 
it out as unsuited to the circumstances of India 
and as fatal to its normal development, along 
the line of peaceful and orderly progress.“ 


Sir William Wedderburn, Hume's colleague 
and his biographer, and Lajpat Rai both con- 
tend that the reason which induced Hume to 
conceive the idea of a political organisation was 
his anxiety to save the British Empire from dis- 
ruption.” Wedderburn admitted that Hume 


20, Presidential Address, Bombay Session, 1885, 
Banerjee, A. C., Indian Constitutional Docu- 
ments, Vol. II, p. 84. 

21. 4 Nation in Making, p. 43. R. C. Majumdar 
advances evidence to show that Surendranath 
Banerjea was deliberately exeluded at the in- 
ception of the Indiam National Congress. The 
History and Culture of the Indian People, 
British Paramountey and Indian Renaissance, 
Vol X, Part II, pp. 532-34. 

22. Hume wrote to Northbrook on August 1, 1872, 
** Your Lordship can probably hardly realise the 
instability of our rule....I am strongly im- 
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possessed an exceptional and deep knowledge, as 
a result of his official association with administra- 
tion, of what was going on below the surface. 
He knew that "the existing government admin- 
istered by. foreign officials on autocratic lines, 
was dang.rously out of touch with the people," 
and that there was an imminent danger of a vio- 
lent revolt which might endanger British rule 
in India. From well-wishers in different parts 
of the country", Wedderburh wrote, Hume "re- 
ceived warnings of the danger to the Govern- 
ment, and to the future welfare of India, from 
the economic sufferings of the masses, and the 
alicnation of the intellectuals. - He intimate- 
ly knew that millions of Indians were distress- 
fully starving, and yet they painfully toiled to 
provide luxuries to a handíul of men constitut- 
ing the ruling class. He had the opportunity to 
.réad secret police reports and he could know 
‘the inside story and discern the wave of popular 
discontentment and the underground conspira- 
torial activity which had become.a potential dan- 
Ser alter the famine of 1877." The mood of the 
younger generation embittered by racial hosti- 
lity and suffering from a deep sense of frustra- 
tion as the doors of superior services were slam- 
met against them, together with ill-starred mea- 
surés of reaction and the "Russian methods of 
police, repression" under the Viceroyalty of 
Lord Lytton, was one of bitter resentment and 
the symptoms foreboded a national revolt. 

— — — ÀÀÉÉÁÉÉÁÉÁÁ— MÁS 
pressed with the conviction that the fate 0¹ 
the empire is trembling in the balance and that 

at any moment, some tiny seareely noticed 
cloud may grow and spread, over the land 
Storm raining down anarchy and devastation''. 
As quoted in Tara Chand, History of the 

, Freedom Movement in India, Vol. II, p. 547. 

23, Wedderburn, W., Biographical Sketch of 4.0 

Hume, p. 50. 

24. Sir William Wedderburn wrote that the Dee 

can riots began with sporadic gang rob- 
beries....until the bands of dacoits, combi 
ning together, became too strong for tl. 
police; and the whole military force at Poon 
had to take the field against them.. A leude. 
from the more instructed class was found, 
‘calling himself Shivaji the Second, who ad 
dressed challenges to the Government, offer- 
ed a reward of Rs. 500 for the head of Sir 
Richard Temple (Governor of Bombay) and 
claimed to lead a national revolt upon the 
lines on which the Maharatta power had ori- 
ginally been founded“. 
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Hume was fully convinced that some definite 
action was called for to counteract the growing 
unrest. He, however, waited till his retirement so 
as to become his own master and be free to act. 
Hume retired in 1882, and on March 1, 1883, he 
addressed an open letter to the graduates of the 
Calcutta University and exhorted them to form 
a union and organise themselves to follow well- 
defined lines of action.“ This appeal, Wedder- 
burn wrote, “was not made in vain. The men 
required as founders to initiate the movement 
were forthecoming from all parts of India and the 
‘Indian National Union’ was thus established.” 
It was this union which was instrumental in 
summoning the first session of the Indian Na- 
tional Congress. Hume firmly believed his suc- 
cess in the mission entirely depended upon the 
active support of Indian leaders, to whom the 
masses looked for guidance and lead. He suc- 
ceeded admirably in his venture as was evident 
from the Annual Report of the Indian National 
Congress for 1889. The Report proudly proclaim- 
ed: “It has been the chief glory of the Congress 
movement that, aided by the enthusiasm elicited 
by Lord Ripon's sympathetic rule, it has swept 
away all this fungoid undergrowth (secret or- 
ganisations) , and sweetened all political agitation 
by working it out into the wholesome light of 
the open day." 


Hume clarified to Sir Auckland Colvin, the 
Licutenant-Governor of Northwestern Provin- 
ces (when he charged him with spreading sedi- 
tion) the reasons which had motivated him to 
establish the Congress. He wrote, "no choice 
was left to those who gave the primary impetus 


25. He advised them, „Our little army must be 
the sui generis in discipline and equipment, 
and the question simply is, how many of you 
will prove to possess, in addition to your high 
Scholastic attainments, the unselfishness, mo: 
courage, self-control, and active spirit of bene- 
volence essential in all who should enlist''. 
He further added, ‘‘every nation secures pre 
cisely as good a government as it merits. | 
you, the picked men, the most highly edueat 
*d of the nation, eannot make a resolute 
struggle to secure greater freedom for your 
self and your country,... then at present, at 
any rate, all hopes of progress are at an end“. 


As cited in Wedderburn, W., Biographical 
Sketch of A.O; Hume, pp. 51-2. 
26. As cited in Annie Besant, How India 


Wrought for Freedom, p. 57. 
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to the movement. 
Western ideas, 


The ferment, due to the 
education, invention and ap- 


pliances, was at work with a rapidly increasing 


intensity, and it became of paramount impor- 
tance to find for its products an ovért and con- 
stitutional channel for discharge instead of leav- 
ing them. to fester as they had already commenc- 
ed to do beneath the surface.“ To avert the 
disaster, Hume felt that counter-measures were 
essential. The outcome was the organisation of 
a national movement. with three avowed objec 
tives: “First, the fusion into one national whole 
of all the different elements that constitute the 
population of India; second, the gradual regen- 
eration along all lines, spiritual, moral, social, 
and political, of the nation thus evolved; and, 
third, the consolidation of the union between 
England and India, by securing the modification 
of such of its conditions as may be unjust or in- 
jurious.”* 

There is, however, one snag in this ‘Save Bri- 
tish Empire’ theory. The Indian National Con- 
gres was founded in 1885, seven years later, 
during Lord Dufferins Viceroyalty, whereas it 
was during Lord Lytton’s regime that Hume 
came. across reports of the seething revolt in- 
cubating in various districts and felt the neces- 
sity of creating a safety-valve for the escape of 
great and growing forces”. Vet, it does not 
nullify the ‘Save the British Empire’ theory. 
Lord Ripon's regime was characterised both by 
Wedderburn and Lajpat Rai as a period of 
lull.” > a 


If Hume was the father of the Indian Nation- 
al Congress, Lord Dufferin, the Viceroy, was its 
godfather. Hume's original idea, according to 
Wedderburn, was that the provincial organisa- 


27, Wedderburn, W., Biographical Sketch of A.O. 
Hume, p. 77. Wedderburn deseribed how 
about fifteen months before the end of Lord 
Lytton’s administration, some religious devo- 
tees, held in the highest veneration by the 
people, had met Hume, „ because they feared 
that the ominous unrest throughout the coun 
try which pervaded even the lowest strata of 
the population, would lead to some terrible 
outbreak, destruetive to India’s future, unless 
men like him, who had aecess to the Govern- 
ment, could do something to remove the genc- 
ral feeling of despair and thus avert a catas- 
trophe’’.. Ibid., p. 79. 

28. Ibid. p. 47. 

29. Lajpat Rai, Young India, p. 198. 
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tions, like the Indian Association, the Bombay 
Presidency Association, and the Mahajan Sabha 
of Madras, were to take up political questions 
whereas an all-India organisation, Which he 
contemplated to establish, should concentrate on 
social questions, But it was 

Lord Dufferin’s advice that he took up the work 
of political organisation, as the matter first to 
be dealt with." This is supported by W. C. 
Bonnerjee. When Hüme went to Simla early 
in 1885, he met Lord Dufferin and consulted 
him on his scheme of things. "Lord Dufferin 
took great interest, wrote Bonnerjee, "in the 
matter, and, after considering it for some time 
he sent for Mr. Hume and told him that, in his 
opinion, Mr. Hume's project would not be of | 
much use. He said that there was no body of 
persons in this country who performed the func- 
tions which Her Majesty's Opposition did in 
England. The newspapers, even if they really 
represented the views of the people, were not 
reliable and as the English were 

ignorant of what was thought of them and their 
policy.in native cirdes, it would be very desir- 
able in their interests as well as the interests cf 
the ruled that Indian politicians should meet 
yearly and point out to the Government in what 
respect the administration was defective and 
how it could be improved, and he added that 
an-assembly such as he proposed, should not 
be presidéd over by the Local Governor, for in 
his presence the people might not like to speak 
out their mind.“ 

Hume was convinced by Lord Dufferin's rea- 
soning, according to Bonnerjee, and when he 
placed his two schemes, his own and Lord Duf- 
ferin's before leading politicians in Calcutta, 
Bombay, Madras, and other parts of tht country, 
they unanimously accepted Lord  Dufferin's 
acheme and. proceeded to give effect to it. Thus 
was established the Indian Union, afterwards 
rechristened the Indian National Congress. Bon- 
nerjee also in clear terms stated that Dufferin 
had made it à condition with Hume that his 
"name in connection with the scheme of the 
Congress should not be divulged so long as he 


30. Wedderburn, W., Biographical Sketch of 
A. O. Hume, pp. 59-60. 

31. Bonnerjee, W. C., Introduction to Politics 
(1898), and as eited in Pattabhi Sitaramayya, 
History of the Indian National Congress, Vol. 


I, p. 18. 
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remained in the country, and his condition was 
faithfully maintained and none but men con- 
sulted Mr. Hume knew anything about the 
Matter.“ 

Professor Sunder Raman, who also attended 
the first session of the Congress, gave a some- 
what different version. He said that Hume's 
original idea was to rouse the conscience of the 
English people through „persistent agitation in 
Britain. But when he revealed his scheme to 
Dufferin, the Viceroy told him that agitation in 
Britain would be a futile attempt and the best 
course would be to confine it to India alone by 
Indians themselves through some organised all- 
India body under his leadership." 

But Lord Dufferin himself categorically con- 
tradicted both these views and unequivocally 
stated that he had thought that the Congress 
would devote and direct its attention only to 
social questions. This point he made clear in his 
speech at the Saint Andrew’s Day Dinner on 
November 30, 1888. Lord Dufferin said in his 
speech, "When the Congress was first started, I 
Watched its operations with 
sity and I hoped that in certain fields of useful 


and customs of the people which were of unques- 
tionable utility, but with which it was either un- 
the Government to interfere, or 
which it was beyond their power to influence or 
control. .. . When Congress was first started, 
it seemed to me that such à body, if they directed 
their attention with patriotic zeal to these (social 
questions) and cognate subjects, as similar Con- 
gresses do in England, might prove of assistance 
to the Government and of great use to their fel- 
low citizens; and I cannot help expressing my 
regret that they should seem to consider such mo- 
mentous topics, concerning as they do the welfare 
of millions of their fellow-subjects, as beneath 
their notice, and that they should have concerned 
themselves instead with matters in regard to which 
their assistance is likely to be less profitable to 
us.“ R. C. Majumdar is of the opinion that 


fos ay Wc T L a 
32. Ibid. 


33. Andrews, C. F., and Mukherjee, G. Rise and 
Growth of Congress in India, pp. 122-4, 

34, Bannerjee, A. C., Indian Constitutional Docu- 
ments, Vol. II, p. 96, 
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the view that Hume's original plan was to set up 
merely a non-political organization "cannot be 
easily reconciled with his ‘appeal’ (addressed to 
the graduates of the Calcutta University on 
March 1, 1883), and possibly Dufferin's share in 
this project has been misunderstood or exagge- 
rated." But Majumdar has “no doubt whatso- 
ever that the Congress was really designed to ar- 
rest the progress of the revolutionary outbreak” 
and that in setting up this organisation Hume 
had the advice and blessings of Lord Dufferin. 


Rift in the Lute 


The first session of the Indian National Con- 
gress held in Bombay ended with three cheers for 
Hume, and Hume returning the greetings with 
three cheers for Her Majesty the Queen Empress. 
The second session was held at Calcutta, Dada- 
bhai Naoroji presiding. Lord Dufferin received 
some of the delegates as “distinguished visitors to 
the capital” and also invited them to a garden 
party at the Government House. The third Cong- 
ress met at Madras in December 1887, and Bad- 
ruddin Tyabji was elected President for that ses- 
sion. Lord Connemara, the Governor of Madras, 
entertained the delegates as Lord Dufferin had 
done the previous year. But soon after the Mad- 
ras session, these was a rift in the lute and the 
bureaucracy fell foul of the Congress" Conserva- 


95. Majumdar, R.C., History and Culture of the 
Indian People, British Paramountey and In- 
diam Renaissance, Vol. X, Part II, p. 531. 

96. Ibid. Hume himself said, A safety-valve 
for the escape of great and growing forces, 
generated by our own action, was urgently 
needed, and no more efficacious safety-valve 
than our Congress movement eould possibly 
be devised", Wedderburn, W., Biographical 
Sketch of A.0. Hume, p. 77. 

97. The reasons for the bureaueraey's opposition 
were given by Hume himself in a letter to the 
Congress workers on February 10, 1889. He 
maintained, „Our European officials—who are 
here all powerful—in consequence of service, 
traditions and bureaucratie bias, as a bod; 
deny utterly the justice of our contentions, 
and are not to be convinced by anything that 
We ean ever possibly say. We impute no 
blame to them for this—it is only natural— 
for the tendeney of all the reforms we ad- 
vocate is to curtail the virtually autocratie 
Powers now exercised by these officials and 

unless they were more than human they must 
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tive opinion in Britain and India had received 
the birth of the Congress with considerable misgiv- 
ings and hostility. The Times felt so much per- 
turbed that it plainly told the “Hindu agitators” 
that it was by force that India was won and “it 
was by force that India must be governed.“ Sir 
Henry Maine, the former Law Member of the 
Govérnor-General's Executive Council, wrote to 
Lor Dufferin on June 2, 1886, “There is the ra. 
ther melancholy consideration that the ideal at 
which the educated natives of India are aiming, 
is absolutely unattainable. How can 180 mil. 
lions of souls govern themselves?” In his 
Essays on Indian Topics, Theodore Beck, Prin- 
cipal of the Muhammadan Anglo-Oriental Col. 
lege, Aligarh, maintained that the Congress 
would inevitably develop into a “deadly engine 
of sedition" and warned the Government that 
if it allowed the Congress to spread its propa- 
ganda of the reform of Councils and constitu- 
tional agitation, the result would be "the mas- 
‘Sacre of Englishmen, their wives and children.“ 
He argued that the talk of constitutional agita- 
tion was a perversion of language which would 
ultimately lead to bloodshed and mutiny.“ Sir 
John Strachey, like Theodore Beck, accused the 
Congress of being a seditious organisation which 
was veiled under the expression of loyalty, and 
contended that since the ignorant masses could 
not follow the intricate limitations of constitu- 
tional agitation, they would only be excited by 
the Congress to bring about a revolution.“ Lord 
Dufferin himself reacted sharply to the Congress 
demands. He wrote to Sir Henry Maine, May 9, 
1886, "There is a mischievous busy-body of the 
name of Hume, whom Lord Ripon had rather 
feted and who seems to be one of the chief sti- 
mulators of the Indian Home Rule Movement. 
He is a cleverish, a little cracked, vain, unscrup- 
ulous man. .. very careless truth.“ 


our pro- 
Biographical 


necessarily be  antagonistie to 
gramme“. Wedderburn, W., 
Sketch of A.O. Hume, pp. 85-86. 
. The Times, London, February 1, 1886. 
. 99. Dufferin Papers. 

40. Theodore Beck, Essays on Indian Topics, 
Pioneer Press, Allahabad, 1888, In What 
Wil it End' p. 105, 

4l. Ibid. pp. 117-119. 

42. Strachey, Sir John, India, op. cited., p. 93. 

43. Dufferin Papers. 
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In spite of the moderate demands of the Con- 
gress for reforms, repeated from year to year, 
there was no sympathetic response. Hume was 
shocked and pained by the stolid indifference 
displayed by the Government and “no less by the 
misguided hostility shown towards the 
by the official circles and by the minority Commu- 
nities in India, who represented the Congress 
movement as an attempt to subvert the Govern- 
ment and establish a Hindu Raj.” Home, there- 
fore, decided to start a public agitation against 
the reactionary measures and menacing policy of 
the Government by means of public meetings, 
pamphlets and leaflets on the model of the Corn- 
Law agitation in Britain He appealed for 
funds and went round the country along with 
other leaders of the Congress holding a thou- 
sand meetings. Arrangements were also made 
for the distribution of half a million pamphlets 
translated into twelve Indian languages. Two of 
them : 4 Congress Catechism, and A Conversation 
between Maulvi Fariduddin and Rambaksh of 
Kambakhtpur showing by a parable the evils of 
absentee State-landlordism, however benevolent 
the intention might be, were widely circulated. 
In a speech delivered at a public meeting at 
Allahabad on April 30, 1888, and subsequently 
published in the form of a pamphlet: A Speech 
on the Indian National Congress, Its origin, 
Aims and Objects, Hume stoutly defended his 
action of mass organisation. His told his listeners: 
“The people are taught to recognise the many 
benefits that they owe to the British rule, as also 
the fact that on the peaceful continuance of that 
rule depend hopes for the peace and prosperity 
of the country. They are taught that the many 
hardships and disabilities of which they complain 
are after all though real enough, small in com- 
parison with the blessings they enjoy, but that 


44. Hume said, ‘The educated men, the Press 
and the Congress have endeavoured to instruct 
the Government, but the Government, like all 
autocratic Governments, has refused to be 
instructed, and it will now be for us to in- 
struct the nations, the great English nation 
in the island home, and the far greater nation 
of this vast continent, so that every Indian 
that breathes upon the sacred soil of this our 
motherland, may beeome our comrade, and if 
need be, our soldier in the great war that we, 
like Cobden and his noble band, will wage 
for justice, for our liberties and ts", 
Wedderburn, W., Biographical Sketch of 4.0. 
Hume, pp. 60-61, 
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all these gri¢vances may and will be redressed 
if they will join to press their views and wishes 
unanimously, but temperately, on the Government 
here and people of England. The sin of illegal 
or anarchical proceedings is brought home to 
them, and the conviction is engendered that by 
united, patient, constitutional agitation they are 
certain ultimately to obtain all they can reason- 
ably or justly ask for, while by any recourse to 
hasty or violent action they must inevitably ruin 
their cause and entail endless misery on themsely- 
es." A similar campaign was organised in Britain 
by Dadabhai Naoroji with the sympathy and 
support of Englishmen like Sir William Hunter, 
Sir Henry Cotton, David Yule and many others. 

The activities of Hume and his colleagues 
alarmed the authorities in India. The reaction. 
aries amongst them desired to suppress the Con- 
gress and even recommended that Hume should 
be deported.“ The hostility of the Anglo-Indians 
Was not a whit less. The Calcuiia Review, in its 
issue of January 1889, observed, “The Congress 
chen is something more than a Political Club. It 
is a Revolutionary League.. . It is obvious that 
agitation is on foot which may in certain events 
lead to the most serious consequences to the 
Government and the county.” Lord Dufferin 
lashed at the Congress in his Saint Andrew's Day 
Dinner speech. He said that the Congress repre- 
sented “a microscopic minority” and it did not re- 
present India. He then asked: how could any 
reasonable man imagine that "the British Gov- 
ernment would be content to allow this micro- 
scopic minority to control their administration 
ol that majestic and multiform empire for whose 
safety and welfare they are responsible in the 
eyes of God and before the face of civilisation." 
The Viceroy even charged the Congress with ex- 
citing hatred "of the people against the public 
servants of the Crown in India.” 

The increasing number of Muslim delegates 
attending the sessions of the Congress was really 


more unnerving than anything else that the Bri- 
tish bureaucracy could put up with." Official and 


PTT 
45. Ibid, p. 64. 


16. Banerjee A. C., Indian Constitutional Docu- 
ments, Vol 1l, pp. 94-97. 

47, At the first two sessions of the Congress thi 
Mussalmans had more or less kept aloof, Sir 
Syed Ahmed Khan appealed to the Muslim 
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non-official influence was set to work to misguide 
the Muslims and other loyalists that the Congress 
was sceking to establish a Hindu Raj in the garb 
or a demand for representative government. In 
order to kill the Congress countrywide dgmons- 
trations were engineered, and several Weed 
ress Muslim and other organisations, like the 
United Indian Patriotic Association,“ and the 
British Indian Association of Oudh, were seb up. 
Counter-propaganda was started by issuing anti- 
Congress literature for dissemunauoa among the 
Members of the British Parliament and the pub- 
lic in general, 


accomique ol "Pouüca Mendicancy” 


wespiic we host) or iie ^ bureaucracy in 
india and the adverse criticism of the Muslim 
and loyalist elements, the Congress forged ahead. 
lts propaganda in Britam ana its emphasis on 
cònsutuuonal agitation won ior it an increasing 


community not to attend the third session 07 
uie Congress as it was dominated by uie Leu- 
gaus and if the demands of the Congress, 
were conceded, it would lead to Bengali rule. 
syubji, in his Presidential Address, muue . 
Iervent appeal to the Muslims to join tu 
Congress and at the fourth session thew nuu 
per increased to 221. One of the siusiu. 
ucicguues, Mauiyi Mohammed Hidayat kasul, 
expauined that the large baud of usum dele- 
guces from Oudh was due to the kindness 
vr our brethren in the Aligarh camp—tur 
opponents of Congress. Annie sesan, 
divi india Wrought jor #reedom, pp. 58-09. 
Suen taza Hussain Khan, a taluduar from 
Lue&now, declared that the great buik of tuc 
Musums were with the Congress and presen 
cu to the delegates a fatwa (verdict) by tuc 
spiritual leader of the Sunnie community c. 
LUckuew, Wud had biessed tue association of 
tue Muslims with the Congress. Aanuui 
vongress teport (1585), p. 4. In the fitth 
session held in Bombay iu 1889, 254 Muslim 
delegates attended. 

48. In August 1888, Sir Syed Aimed Khan, with 
the aid and support of Theodore Beck, Prin- 
cipal of the M.A.O. College, Aligarh, formed 
the Indian Patriotic Association, Its .nem- 
bership was open to all the communities. 
Muslim Nawabs, Hindu Rajas, titled indians 
and even Englishmen became its members. Bir 
Syed wrote to Major Graham, a high Police 
Olticer and later his biographer,  ''l have 
undertaken a heavy task against the so-called 
National Congress, and have formed an asso- 
ciation’’, Graham, G. F. I. Life and works 
of Sir Syed Ahmed, p. 273. 
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number of British supporters and sympathisers.* 
The Congress pambe great moderation and 
dignity even in criticising the Government and 
its policies. The criticism that its leaders made 
was not against Englishmen or the British nation. 
It was directed against the defective system of 
Government in India, which was an autocratic 
despotin. Having faith in the British sense of 
justice? its leaders did not pitch their demands 
very high. They believed in winning India's free- 
dom by gradual stages and sincerely thought that 
the British form of Parliamentary Government 
was a far off ideal. 

Imbued with the spirit of Victorian liberalism, 
the Congress leaders sought to achieve their ob- 
jectives by constitutional means and cautious agita- 
tion. The Congress was concerned with reforms 
and not freedom, educating public opinion and 
agitating through meetings, pamphlets and leaí- 
lets. According to Dadabhai Naoroji what India 
had to learn from Great Britain was to agitate 
mot loyally through petitions, demonstrations 
and meetings all quiet, peaceful and decorously 
but enthusiastically conducted. It was for this 
reason that their technique of attaining their ob- 
jectives was nicknamed “Political Mendicancy" 
by the extremists, who sought to make the na- 
tionalist movement more broad-based and revolu- 


tionary in character. 


Modest Demands 


In the first few sessions the Congress drew at- 
tention of the Government to the appalling pov- 
erty of the country and asked for suitable en- 
quiry and redress. It criticised the Government 
measures and policies from the national point of 
view and championed the rights and liberties 
of Indians at home and abroad. Among the im- 


. ͤ——-ͤ—¼ soc DICE Ro 4.5 
49. For instanee, David Yule, W. S. Caine, 
Charles Bradlaugh, Samuel Smith and Dr. 
Clarke. The visit of Members of Parliament 
to India and their presenee at the Congress 
sessions beeame an annual event. 

Pandit Bishan Narayan Dhar observed at the 
Fourth Session of the Congress, **If you go 
on making your appeal with fairness, courage 
and moderation to the great English nation, 
they will assuredly respond to your prayers, 
for as the harp responds to the harper’s touch, 
30 does the great deep heart of Englaud res- 
pond to every reasonable prayer for justiee 
and freedom”, Annie Besant, How India 
Wrought for Freedom, p. 61. 
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sioned posts in the army, separation of the judi- 
ciary from the executive, repeal of re 
pressive laws and removal of restrictions on the 

re- 


pea- 
sants against landlords, repeal of cotton excise 
duty, protective tariffs for Indian industries, open- 
ing of agricultural banks to provide easy credit to 
the tillers, revival of old industries and starting 
of new ones. 

The popular agitation for the association of 
Indians with administration bore some fruit. 
Lord Ripon introduced reforms in the field of 
local government. This opened a new chapter of 
Local Self government in India, although the 
measures were half-hearted and a poor substitute 
for the full-blooded local autonomy which func- 
tioned in ancient India. The British authorities 
thought that only by learning to manage thei 
local affairs could Indians acquire the 
of representative government. 

But the bureaucracy did not take very kindly 
even to these paltry refo Although it was an- 
xious to enlist the co-operation of the people in 
the task of government, the adoption of the 
Parliamentary system of Government, reached in 
Great Britain by degrees and trials, was consid- 
ered out of the question for the politically im- 
mature India. The British Government was, 
therefore, reluctant to concede the modest de- 
mands for the expansion of Legislative Councils 
by the addition of elected Members. The Con- 
gress leaders, on the other hand, argued that 
good government was not possiblé without its 
being representative. As regards the argument 
that Indian masses were steeped in illiteracy and 
were not fully alive to their political responsibi- 
lities, their answer was that such a state of affairs 
existed even in Britain when the Reforms Act of 
1832 was passed. It was pointed out that half 
of Britain's male population and _ three-fourths 
of the females were then even unable to sign 
their names on their marriage certificates, 

The Congress, finding itself absolutely ignored 
by the Government of India, turned to Britain 
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ic Indians to hold those posts. A 

Resolution in favour of holding simultaneous ex- 
- aminations for the Indian Civil Service in India 
n House of Com- 

ions in 1893, though it was brought into actual 
en 
ges 


The views of the Con- 


tions, the famine grant, and the financial rela- 
tions of Britain and Indi, had also prevailed. 
The Royal Commission on Public Finance held 
that the charges placed on India were unfair to 

. the extent of a quarter of million sterling per 
year. In accepting the finding of the Commis- 
sion, the British Government conceded to India 
a small measure of financial justice. 

` This was the credit side of the constitutional 


agitation, but there were several other modest 


The drama of Indian “nationalism, sustained 
by the ideas of the National Conference, and the 
Indian National Congress, moved through its se- 
cond act during the second half of nineteenth 
century. The old divided and casteridden India 
began to recede, yielding place to a new India 
animated by a new spirit of nationalism. This 
phase constituted a landmark in the history of 
India, as no clear trace of it was available in 
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earlier periods. With the Moderates still hold 
ing the ground, the technique of constitutional 
agitation was by that time fully evolved. “Poli 
tical: mass meeting: all over the country, political 
associations at centres with branches in the mo 
fussil areas, memorials and — petitions | both to 
Indian and Home Governments, and organisations 
and individual efforts to educate public ppinion 
in England and interest it in the Indian Wlairs ™ 
=al] these became the standard forms of political 
activity in India. In the context of World history, 
this was a period when several other European 
countries, like France, Spain, Germany and Italy, 
attained their political unity and their examples 
inspired peoples of the countries held in political 
bondage to break their chains. 

The turn of the century witnessed fresh deve- 
lopments of far reaching consequence which gave 
à new direction to Indian politics. The sand 
started slipping from under the feet of the Mo- 
derates and a wave of extreme nationalism be- 
gan to sweep over the placid waters. Thé^bu- 
reaucracy, on the other hand, switched on to the 
policy of centralisation and officialisation, con- 
trary to the spirit of the time. But “with each 
advancing year nationalism, which became tht 
dominant factor in India’s freedom movement 
and the stabilisation of parliamentary institu- 
tions, cast its lengthening shadow over the for- 
tunes of the British rule in India.” 


The hallmark of Lord Curzon's administra- 
tion was distrust of Indians and belittling of their 
ability and honesty Not a representative gov- 
ernment, but an inexorable quest for efficiency 
became the objective of that regime. That po- 
licy fanned extremism in Indian politics and 
widened the gulf between the Government and 
the restive political India. Educated young men 
"highly sensitive and touchy, holding extremist 
views and impatient of delay in achieving free- 
dom" mustered within the Indian National Con- 
gress and pressed for a radical change in the 
policy of constitutional agitation, which had not 
succeeded either in securing representative gov- 
ernment or changing the long suffered arrogance, 
hostility and high-handedness of the bureaucracy 
in India. 

The new generation, therefore, pulsating with 
S.. SE eae 

51. Majumdar, R. C., The History and Culture of 


the Indian People, British Paramountey and 
Renaissance, Vol. IX, Part 1, p. 667. 
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ple. S&araj became the political sheetanchor of 
the extremists. But the British Government, 
under the influence of the vested interests in Bri. 
tain as well as in India, contended that Indians 
were not fit for it yet. Repression and reform 
became the keynote of their policy. Arguments 
against the fitness of Indians for self-government 
were refuted by Indian leaders, historians and 
archacologists and a wave of deep resentment 
spread over the whole country against the policy 
of wanton repression. This reaction found mani- 
festation in extreme nationalism of various 
brands. 


EXTREMISM : CAUSES AND ITS GROWTH 
Misrule of the Tory Government 


| The growth of the extreme type of national- 
Gsm in India was the product of the misrule of 
the Tory Government. From 1885 to 1902, Lord 
Salisbury headed the British Government, ex- 
cept during the brief intervals when the Liberals 
were in power." Although not an Imperialist 
himself, Salisbury had “the capacity to yield, and 
to drift with the tide when he could not oppose 
it," Lord Hamilton, who presided at the India 
Office from 1895-1903, had no sympathy with the 
people of India. He wrote to Curzon on Sep- 
tember 20, 1899, “I think the real danger to our 
tule in India, not now but 50 years hence, is the 
gradual adoption and extension of Western ideas 
of agitation and organisation; and, if we could 
break the educated Hindu party into two sec- 
tions holding widely different views, we should, 
by such a division, strengthen our position 
against the subtle and continuous attack which 
the spread of education must make upon our pre- 
sent system of Government.“ Hamilton was in- 


52. February to July 1886, and from 1892 to 
1895. 


53. Dutt, R.C., India in the Victorian Age, p. 
442, 

54. This was the genesis of the poliey of ‘‘rally 
the Moderates’? followed in the twentieth 


century. 
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presented the European mercantile community 
of Caleutta said, Nothing has been produe- 
ed, therefore, to contradict the views held by 
the Honourable Members that competition on 
the part of Lancashire mills with the produc- 
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which was hard hit, fretted and fumed but to 
no avail.” 


Lord Bacon had said that much poverty 
and much discontentment prepare the 
ground in which revolutions germinate." Begin- 
ning from the last decade of the nineteenth cen- 
tury, India passed through un-exampled economic 
distress. There was all-round economic depres- 
sion and the lower middle-class people were the 
worst sufferers. Besides, the country suffered from 
natural calamities. Floods, famines, plague and 
earthquake had devastated the country and the 
people died like mosquitoes* But the Govern- 
ment stood by unconcerned and did nothing to 
improve the economic lot of the people. Un- 
employment amongst the educated classes, espe- 
cally in Bengal, produced a ferment of anti- 
British feelings. The Sedition Committee ex- 
pressed the opinion that the economic discon- 
tent the Bhadralok, (middle class) for centuries 
peaceful and unwarlike, was responsible for the 
intensity of nationlist feelings in Bengal. 


It was in this period charged with commo- 
tion that the classic works, Dadabhai Naoroji's 
Poverty and Un-British Rule in India, and 
William Digby's ‘Prosperous’ British India, ap- 
peared. They carried a factual account of India’s 


— — —ẽ—ẽ — 


tion of the coarser fabries spun and woven in 
Indian mills does not exist....My Lord, ! 
have every sympathy with the depressed eon 
ditions of Lancashire trade, everything that 
can legitimately be done to afford relief should 
be granted. But, because Laneashire masters 
may be alarmed and discontented on account 
of the state of their affairs, I see no reason 
why they should unjustly attack a separate 
industry in India. The proposals under these 
Bills mean a remission of taxation of 5} lakhs 
(or 37 per cent) on Manchester goods, and an 
increase of 11 lakhs (or 300 per cent) of 
taxation on Indian made goods“. 


57. R. ©, Dutt, thus, wrote, „The result of this 
iniquitous legislation combined with the fam. 
ines and eurreney legislation, has been disastr- 
ous....New Millsare struggling into existence 
in spite of every check, but the output in yarn 
and piece goods shows a lamentable decline. 
Dutt, R. C., India in the Victorian Age, p. 544 


58. Two severe famines in quick succession broke 
out in 1890-97. By the spring of 1897, over 
four million people were receiving relief and 
mortality was extremely heavy. Lovat Fraser, 
India Under Curzon and After, p. 44. 
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poverty and misery and drove home to the 
people the curse of British Imperialism. Ac- 
cording to Jawaharlal Nehru these books “play- 
ed a revolutionary role in the development of 
our nationalist thought”. In spite of the mode- 
rate outlook of the authors of these books they 
gave "a political and economic foundation to 
our nationalism.”” 


* 

It was at this grave moment, as the Famine 
Commission observed, that Elgin's Government 
embarked upon the costly and extensive trans- 
frontier military operations at the bidding of 
the Secretary of State for India. In 1895, Sur- 
endranath — Banerjea warned the Government 
against this "wrong and ruinous" policy. "Let 
me tell the Government of India", he said, "in 
your name (delegates of the Congress at the 
Poona session) that the true scientific frontier 
against Russian invasion does not lie in some 
remote inaccessible mountain, which has yet to 
be discovered, nor is it to be found in the House 
of Commons as someone said; but it lies deep 
in the heart of loyal and contented people.“ 
That was the true voice from the heart of India 
but there was no change in the — Government's 
policy. In 1900, a fresh famine broke out over 
a large area and it lasted three years during 
which millions of men perished. Tens of thou- 
sands were still in relief camps when the gor- 
geous Delhi darbar was held in January, 1903." 
"As a pageant”, wrote Lovat Fraser, "the Dar- 


‘bar was without precedent in the history of Asia, 


and probably its magnificene will never again 
be equalled.“ But unprecedented, too, was 


the misery of the Indians which had no equal 
before or after. 


These events produced a seething discontent- 
ment in the country and fed political extremism. 
During the 1896-97 famine, Bal  Gangadhar 
Tilak, the most outstanding of the new group 
of extremists, started a no-tax campaign amongst 
the peasantry of the Deccan. He organised a 
corps of volunteers to tour through the villages 
and to explain to peasants their rights to relief 


59. Jawaharlal Nehru, Autobiography, p. 426. 

90. As eited in Annie Besant, How India Wrought 
for Freedom, p. 209. 

The great Coronation Assemblage to celebrate 

the Coronation of Edward VII. = 


62. Lovat Fraser, India Under Curzon and After, 
p. 232. 


61. 
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The Indian National Congress — Esiremüm 
and remission of land revenue under the Famine 
Relief Code. He told the people, “If you have 
money to pay Government dues, pay them by 
all means. But if you have not, will you sell 
yout things away only to avoid the supposed 
wrath pf subordinate Government officers? Can 
you nót be bold, even when in the grip of death ? 
We cán stand any number of famines, but shall 
we glo with sheepish people?“ 

Tilak voiced his feelings in the columns of his 
two Weeklies: the Mahratta, in English, and the 
Kesari, in Maharathi. Both these papers became 
powerful organs to spread the principles and 
policies of the new wave of nationalism. In the 
Kesari, January 12, 1897, he reviewed the work 
of twelve years of the Indian National Congress 
and suggested what its future course of action 
should be. Tilak wrote, "For the last twelve 
years we have been shouting hoarse, desiring 
that the Government should hear us. But our 
shouting has no more affected the Government 
than the sound of a gnat. Our rulers disbelieve 
our statements or profess to do so. Let us now 
try to force our grievances into their ears by 
strong constitutional means. We must give the 
best political education possible to the ignorant 
villagers. We must meet them on terms of equa- 
lity, teach them their rights and show them how 
to fight constitutionally. Then only will the 
Government realise that to despise the Congress 
is to despise the Indian nation. Then only will 
the efforts of the Congress leaders be crowned 
with success. Such a work will require a large 
body of able and single-minded workers, to whom 
politics would not mean some holiday recreation, 
but an every-day duty to be performed with 
strictest regularity.” 


Bubonic plague, following in the wake of the 
famine in Deccan, provided a further edge to 
bitterness. By the end of 1893, the recorded 
number of deaths reached an under: estimated 
total of 1,73,000. To prevent the spread of the 
disease the Government adopted some measures 
which evoked resentmnt. The military were 
called to help the civil authorities in that pro- 
ces. Without observing any customary formality, 
soldiers entered residential quarters, examined 
indiscriminately men, women and children, segre- 
gated those suspected of disease and had them 
sent to isolation camps. All this produced a deep 
sense of estrangement amongst the people. More 
than two thousand people of Poona, Hindus and 


. policy of rigorous persecution. 


19 


Muslims, submitted a memoríal to the Govern- 
ye prótesting against the conduct of British | 
dicrs engaged in enforcing the plague rules. 


n Hild no effect.on the Government. Tilak took 


up the issue in the Kesari and severely criticised 
the official measures. Desperate but helpless 
people resorted to rioting and on the night of 
the celebrations of Queen Victoria's Diamond 
Jublee, two English officers, W.C. Rand, Assistant 
Commissioner of Poona, and his companion, 
Lieutenant C. E. Ayerst, were killed in the 
streets of Poona. Similar riots took place in 
Bombay. 

The disturbance was quelled with a heavy 
hand and Chapekar brothers, suspected of mur- 
der at Poona, were arrested and tried. Damodar 
Chapekar was sentenced to death and executed. 
Coercion was intensified, for the authorities sus- 
pected in these riots a regular conspiracy to over- 
throw the Government. In that mood the offi- 
cial wrath fell on Tilak and on July 27, 1897, 
he was arrested for “exciting and attempting to 
excite feelings of disaffection to the Government”, 
through certain articles entitled “Utterances of 
Shivaji", and was sentenced to eighteen months’ 
rigorous imprisonment. With the “martyrdom- 
of Tilak” extremist agitation struck root in 
the soil. A "nation is in tears," said Surendra- 
nath Banerjea.* 


Repressive and Reactionary Policy 

The Government, in its determination to sup- 
press the so-called terrorist activities, followed a 
It passed laws 
to restrict the liberty of the press, empowered 
magistrates to bind down editors of newspapers 
and to send them to prison in default of security 
without trial for any specific offence. N. Suba 
Rao. Pantulu, Chairman of the Reception Com- 
mittee of the fourteenth Congress, expressed his 
deep and painful concern at the provocative at- 
titude of Indian officials “who saw. conspiracy 
where there was none, who narrowed personal 
liberty in times of peace, brought in laws against 
sedition, and made distinction between the Bri- 
tish-born and the Indian subjects of the Queen 
Empress.” In 1896, the doors of the Roorkee 
Engineering College were closed to Asiatics of 


63. As cited in Annie Besant, How India Wrought 
for Freedom, p. 259. 
64. Ibid. p. 271. 
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pure descent domiciled in India. Thus, the Gov- 
ernment of India, as Anand Mohan Bose ex- 
pressed it, gave "privilege to illegitimacy" by not 
excluding admission to the College to Asiatics of 
impure descent Romesh Chander Dutt cogent- 
ly remarked that he could hardly remember any 
time “when the confidence of the people of India 
in the justice and fair play of English rulers was 
so shaken, as it has been within the last two 
years.“ 


In chis way, in che words of C. Jambulingam 
Mudaliar, an Empire which had been consolidat- 
€d "by confidence and goodwill has been convert- 
ed into a Government of suspicion and distrust 
permanent bitterness of feeling has taken 
root over the land, over its whole length and 
breadth.” The new Sedition Law placed speakers 
and editors of Indian origin on a level with rob- 
bers and vagabonds. It was the worst affront to 
the selfrespect of Indians and it created a woe- 
ful sense of estrangement between the people 
and the Government. Lord Elgin’s silly declara- 
tion that India had been conquered by the 
sword and by the sword it should be held, fan- 
ned popular discontent and indignation into 
flame. Gokhale had issued a warning to the Goy- 
ernment as far back as 1892, that its reactionary 
policies were an invitation to the danger ahead. 
The Government paid no heed to his sane ad- 
vice, and to the changing mood of the people. 


But the Moderates in the Congress were fully 
seized of the real situation in the country. In 
October, 1900, Hume, Wedderburn and Dadabhai 
Naoroji addressed a manifesto to the Congress 
President, wherein they represented that “a very 
critical stage in the history of the organisation, 
possibly a parting of ways, has now been reach- 
ed.” Whether the constitutional technique of 
agitation, they observed, could succeed any more 
depended upon the attitude and action of the 
people. But “We, who were among its origina- 


tors, have now well-nigh completed our work as 
pioneers, we have 


given the lead to young men 
and must look to them to take up in large mea- 


sure the burden of the work" The younger 
men had already pronounced on the futility of 
the ideology and methods of the pioneers and 


65. Ibid, p. 272, 
66. Ibid, p. 973. 
67. Ibid, p. 275. 
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decided upon a more revolutionary method which 
would yield quicker and better results. 


Lord Curzon's affront to Indians 


When Lord Curzon landed in Bombay on Dec- 
ember 30, 1898, the people gave him a dordial 
welcome in the hope that he would govern India 
in accordance with the best traditions of Btitish 
rule. In December 1897, the President of. the 
Madras Congress Session, Ananda Mohan Bose, 
warmly welcomed the appointment of Lord 
Curzon as Viceroy and said, "Let a nation which 
is Christian endeavour truly to show the ideal 
of Christ, to carry out the divine command of 
doing to others what they would have wished 
done to themselves in the exercise of its power 
in its attitude towards Indian aspirations." Yet, 
in November 1900, Lord Curzon wrote, "The 
Congress is tottering to its fall and one of my 
greatest ambitions while in India is to assist it to 
a peaceful demise.” The new Viceroy excelled his 
predecessors in exhibiting Imperialist arrogance, 7 
and insolence and soon showed by his acts that 
he considered Indians definitely inferior. Bitter 
feelings were roused against him by his fetish 
of efficiency, by his unbridled egoism and racial 
arrogance, and by his attempt to disrupt the 
unity of the Bengal Province, under the cover 
of administrative convenience. The end of his 
regime, which had shown British rule at its worst, 
was a welcome break. Virtually, the country 
heaved a sigh of relief. Even a Moderate like 
Gopal Krishna Gokhale offered his thanks to 
the Almighty on this occasion. He compared 
Curzon with Aurangzeb and said, “There we find 
the same attempt at a rule excessively centralis- 
ed and intensely personal, the ^ same strenuous 
purpose, the same overpowering consciousness of 
duty, the same marvellous Capacity for work, the 
same sense of loneliness, the same persistence in 
a policy of distrust and repression. resulting in 
bitter exasperation all round. I think even the 
most devoted admirer of Lord Curzon. cannot 


claim that he has strengthened the foundations 
of the British rule in India," 


eher E er ani 


88. Curzon to Hamilton, November 1900, as quot 
ed by. Daniel Argov.in his Moderates and 


Extremists in the Indian Nationalist Move 
ment, p. 95. 


69. As quoted in Annie Besant, 


How India 
Wrought for Freedom, p. 417. 


The Indian National Congress—Extremism 


Lord Curzon, immediately after his arrival. 
trumpeted that his authority over the sub- conti. 
nent of India was absolute and without his au- 
thority “a sparrow can scarcely twitter its tail 
at Peshawar.” At the Delhi Darbar“ in celebra- 
tion of the coronation of Edward VII, Curzon 
acted as if he was the King himself and not His 
Majesty's Viceroy. He insulted the Princes who 
could trace their lineage to the Sun and the 
Moon. His curtailment of the powers of the 
Calcutta Corporation, his Official Secrets Act, his 
officialisation of the Universitits, and his Tibetan 
expedition were some of the execrable instances 
of Curzon's administration. The Official Secrets 
Act authorised the arrest of anyone on mere sus- 
picion and it was made the responsibility of the 
accused person to prove his innocence. The Act 
was not only odious and iniquitous but monst- 
Gokhale said it was "impossible to speak 
with patience or moderation on the subject." 
The Universities Act jammed educational pro- 
gress, bureaucratised education, reduced the in- 
dependence of the Universities, and throttled 
private education. Surendranath Banerjea, mov- 
ing a resolution in the nineteenth Congress, said 
that the new fangled Imperialism was darken- 
ing the prospects of human freedom and that 
Lord Curzon's "name would go down to posterity 
indissolubly linked with a reactionary and retro- 
grade measure which has been condemned by the 
unanimous opinion of the educated India.“ 

Such was the tense atmosphere in the country 
when Lord Curzon added insult to the injury by 
making adverse reflections on the character and 
ability of the Indian people. He declared in 
his Budget speech, March 1904, that the highest 
ranks of civil employment must as a general rule 
be held by Englishmen, as only the members of 
a ruling race possessed the qualities essential for 
the performance of the task." But even more 


rous. 


70. The Darbar cost India £360,066. Morley, J., 
Recollections, Vol. II, p. 166. Lal Mohan 
Ghosh, President of the 1906 Congress Session, 
denounced the Delhi Darbar as a pompous 
pageant to starving people’’. 

71. As quoted in Annie Besant, 
Wrought for Freedom, p. 383. 

72. Curzon said, ‘‘....that the highest rank of 
civil employment in India.. . nevertheless as 
a general rule, be held by Englishmen, for the 
reason that they possess, partly by heredity, 
partly by upbringing, and partly by education, 
the knowledge of the principles of Govern- 
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galling to the sense of self-respect of the Indians 
were his utterances at the Calcutta | University 
Convocation. He made the imputation that 
Indians were by their environment, their heritage 
and their upbringing unequal to the responsibi- 
lities of high offices under the British rule. While 
emphasising the importance and function of a 
University in moulding the character of the 
youth, he said, “We have hardly learned how to 
light the lamp of the soul....We have to save 
the rising generation from walking in false paths 
and to guide them into right ones.” Having said 
so, he warned the Bengalis against flattery, vitu- 
peration and eloquence. “All I say to you", Cur- 
zon said, “do not presume upon this talent.” Cur- 
zon, thus, nakedly abused the Bengalis and con- 
cluded his Address by saying that India was not 
a nation.“ 


"Nations are swayed", succinctly remarks Ma- 
sani, "by sentiments as are individuals.“ The 
sentiments of the Indian people were outraged 
by these vituperative outpourings of Curzon.““ 


ment, the habits of mind, and the vigour of 
charaeter, whieh are essential for the task, 
and that, the rule of India being the British 
rule, and any other rule being in the cireum- 
stanees of the case impossible, the tone and 
standard should be set by these who are ereat- 
ed and are responsible for it'', Sixth Budget 
speech, Indian Legislative | Council Proceed- 
ings, Vol. XLIII, p. 562. 


73. Ronaldshay, Lord Curzon’s biographer says, 
„We may acquit Lord Curzon of the smallest 
intention to insult the Indian people. But i 
must be admitted that he sometimes display 
ed a surprising lack of perception, His ima- 
gination, brilliant though it was in some 
directions, was not precisely of the kind whic) 
enabled him to put himself into other people’s 
skins. Had he pictured himself as a Bengal 
already smarting under a sense of injury, 
both in connection with the Universities Ac 
and the impending partition of his Province, 
he would have realised the unwisdom of say- 
ing anything that might be construed as 
damaging to his amour propre?'. Ronaldshay, 
Earl of, The Life of Lord Curzon, Vol II. 
p. 364. 


74. Masani, R.P., Britain in India, p. 79. 


75. Ronaldshay wrote, ‘*No one, in fact, was 
more surprised than Lord Curzon himself at 
the storm of denuneiation to which his speech 
gave rise. And four months later, with echoes 
of the elamour still ringing in his ears, h 
gave vent to his feelings of astonishment in 
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Mammoth metings were held in all the important 
cities of India, condemning the representative of 
the King Emperor for casting aspersions on the 
character of the people. Lord Curzon's beha- 
viour turned many a Bengali into an extremist. 
Even the sober leaders of the Congress felt ex- 
tremely disgusted. In that temper moderation 
was naturally spurned and extremism gained 
ground. For this change in the political climate 
Curzon must be held personally responsible to 
a large extent. 


The Partition of Bengal 
On top of all this came the decision to parti- 
tion the historical Province of Bengal,“ which 


a letter to the Secretary of State for India. 
My Convocation Address to Bengali stu- 
dents....was travestied as an attack upon the 
character and seriptures of the entire nation. 
„„A more unserupulous and  mendaciou: 
agitation it is impossible to conceive....The 


whole episode was particularly unfortunate 
for....it had its repercussions in Eng 


land... Ronaldshay, Earl of, The Life of 
Lord Curzon, Vol II, p. 364. 


76. Lovat Fraser wrote, „The movement which 
led to the partition of Bengal began in the 
most artless manner possible. When Sir An- 
drew Fraser (Chief Commissioner, Central 
Provinces) sat down in February 1901 to 
write an innocent. letter about a linguistic 

- question, he ean never have dreamed that he 
was setting in motion a sequence of events 
which was to lead several years later to a 
widespread agitation in the Province of Ben- 
gal; yet such was the caso’’, India Under 
Curzon and After, pp. 376-77. Sir Andrew 
N letter’? about the 
subs ion o. di for Oriya as the lan 
of the law courts of Sambalpur, then de 
his control. In the course of his observations 

have casually suggested that, 

if Uriya was to be the court language of 

Sambalpur, that District had better be joined 

to Orissa and that this might be done either 

by placing Sambalpur under the control of 
the Bengal Government, or by transferring 
the whole of Orissa from Bengal of the Central 

Provinces, Out of that causal suggestion the 

whole eontroversy arose, After fourteen months 

when the file containing this suggestion reached 

Lord Curzon, he suggested that the whole 

question of boundaries should be examined on 

the occasion of the incorporation of Berar 
into British India and mentioned Bengal as 
one of the obvious subjects for further in- 
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acted like match-stick that applied fire to the po- 
litical gun-powder. Not only was the Partition 
a sinister move with the real aim to drive a 
wedge between the Hindus and the Muslims” 
and to hold India by dividing the people on 
the basis of communal animosity, but the way 
in which the scheme was enforced under threat 
of British bayonets pushed the political unrest to 
the danger point and let loose a wave of terror- 
ism in the country. Besides, suppressing the na- 
tional forces with an iron hand, Governoment offi- 
cials fomented communalism. Encouraged and 
pampered, the anti-social elements among the 
Muslims indulged in open violence, looted Hindu 
Shops, burnt their homes, desecrated their tem- 
ples and carried away Hindu widows. Sir Bamp- 


quiry. Berar was taken on perpetual lease in 
1902, from the Nizam of Hyderabad. Vari- 
ous proposals for reorganisation then ensued. 
Sir John Hewett, in one of the proposals, 
suggested the transfer of the port of Chitta- 
gong to Assam. Sir Andrew Fraser, who had 
meanwhile become Lieutenant-Governor of 
Bengal, propounded a scheme for the parti- 
tion of Bengal which was approved in entirety 
by Lord Curzon. The main arguments ad- 
vaneed were that the administration of the 
districts of Dacca and Mymensingh was ex- 
ceedingly defective, and that Eastern Bengal 
needed more personal contact. Tt was, there- 
fore, proposed to attach these districts, as 
the Division of Chittagong, to Assam. The 
Government of India addressed the Secretary 
of State and the local governments concerned 
about the middle of 1903 and at the end : 
fhe year proposals were made public.“ 


77. Lord Curzon went on tour in February 1904, 
in Eastern Bengal ‘‘to feel the publie pulse’’. 
Lovat Fraser reported that swarms of small 
boys greeted Lord Curzon in the streets, carry- 
ing placards on which was inscribed the legend, 
“Do not turn us into Assamese’’. Curzon 
told the people at a publie meeting at Dacea 
that he had never cherished the intention as- 
eribed to him by the placards and that the 
people of Eastern Bengal ‘‘must be the head 
and heart of any....new organism, instead of 
the new extremities’’, Lovat Fraser, India 
Under Curzon and After, p. 381. 


78. The final division was that a new Province of 
Assam and Eastern Bengal was created. It 
ineluded Assam, the three Divisions of Chitta- 
gong, Rajshahi and Dacca and a few minor 
pieces of territory, The total area of the new 
Province was 106,540 square miles with n 
population of 31 millions; 18 million Muslims 
and 12 million Hindus. 


The Indian National Congress—Eziremism 


fylde Fuller, the Lieutenant-Governor of Bengal, 
said in a jest that he had two wives, one a Hindu 
and the other a Muslim, and the latter was his 
favourite. Whether it was a jest or not, the joke 
was taken in earnest by the Muslims who gene- 
raly believed that the British authorities would 
not take notice of their excesses and that they 
could have a free hand in the affair. 


The Partition of Bengal led directly to the 
growth of extremism. “This is how extremists are 
created.”, declared Gokhale in anguish. Surendra- 
nath Banerjea and Bipin Chander Pal took the 
lead and the Bengalis carried on a virulent agi- 
tation for the annulment of the partition. The 
people in Bengal initiated the Swadeshi and boy- 
cott movements, which spread like wild fire 
throughout the country. Protest meetings, huge 
processions and bonfires of foreign goods became 
a daily feature with the Bengalis. The indiscri- 
minate prosecution of the school lads and the cir- 
cular banning the recital of Bande Matram in 
public places intensified the agitation. People 
observed the Partition Day“ as a day of nation- 
al mourning and humiliation. Efforts to ease the 
situation through a high-powered deputation 
failed. Gokhale and Lajpat Rai were sent to 
London to appeal to the British Government to 
undo the wrong, but they came back empty-hand- 
ed. In disgust Lajpat Rai gave the message to 
his countrymen that if they really cared for their 
country, they would themselves have to strike the 
blow for freedom.“ Frustration was deepened 
even among the Moderates, who could not keep 
a hold on the political situation. This was re- 
flected when Gokhale said that young men were 
“beginning to ask what was the good of consti- 
tutional methods, if it was only to end in the par- 
tition of Bengal.” 

a i atl en ie ee 


79. October 16, 1905, the day on which the parti- 
tion of Bengal was effected. 

80. At the Benares session of the Congress in 
1905, Lajpat Rai congratulated Bengal on its 
splendid opportunity of heralding a new poli- 
tical era for the country and said that the 
English expected them to show more manliness 
in their struggle for liberty. They must show 
that they were ‘‘no longer beggars, and that 
we are subjects of an Empire where people 
are struggling to achieve that position which 
is their right''. If other Provinces followed 
the example of Bengal, said Lajpat Rai, ‘‘the 
day was not far distant when they would 
win. As quoted in Annie Besant, How 
India Wrought for Freedom, pp. 427-28. 


Racial arrogance 

- Among other important factors which foment- 

ed anti-British feelings and on extremism 
was the race-conscious arrogant behaviour of 
the Anglo-Indians and the anti-Indan policy of 
the Anglo-Indian press. Fed on anti-Indian pro- 
paganda, British soldiers and other British resi- 
dents in India assaulted Indians causing the 
death of many of the victims. In almost all such 
cases the white culprits escaped without any, or 
with proportionately very light, punishment. 
The brutish murderous assault by three drunken 
British soldiers on Dr. Soresh Chandra Sircar, a 
medical practitioner at Barrackpur in 1898, shock 

éd the whole country. But the special jury, most 
of whom were European lawyers of the Calcutta 
High Court, acquitted the accused persons of 
the charge of murder and found them guilty of 
only causing grievous hurt. There were several | 
other soul-stirring cases of blatant racialism in 

the country." These cases even touched the 
chord of Lord Curzon’s heart, who, thus, con- 
veyed his resentment to the Secretary of State: 
“I do not know what you think of these cases. 

They eat into my very soul." 

The Anglo-Indian press helped in spreading 
the venom of racial arrogance and very often lent 
support to the white criminals and even abetted 
them to crime. When the attempt to shoot 
Kingsford miscarried, but resulted in the death 
of two English ladies, the Asian of Calcutta 


L — — 
Si. In one such case several British soldiers out- 


raged an Indian woman to death. Not only 
was punishment not meted out, but the mili- 
tary authorities on the spot showed a culpable 
disposition to hush up the whole matter, 
and were abetted in their attempt by the local 
civil officials. In 1902, the troopers of a 
cavalry regiment beat an Indian cook to death 
for having refused to procure an Indian 
.woman for them. In 1901, Lord Curzon wrote 
to E. Dawkins (Under-Secretary of State for 
India), **The Europeans are becoming more 
and more a caste and a white caste is not a 
good thing for India. The frictions between 
the two races are increasing. In Assam, par- 
ticularly,. relations between Europeans and 
their coolies are bad. Indeed, I need hardly 
add that no European, whatever the evidence, 
is eonvieted. The maximum penalty that I 
have so far known imposed in a case of cul- 
pable homicide (which a jury in England 
would have been instructed to call murder) 
was a money fine of 150 Rupees“. 

82, Ronaldshay, Earl of, Life of Curzon, Vol. II, 
p. 246. 
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wrote, “Mr. Kingsford has æ great opportunity, 
and we hope he is a fairly decent shot at a short 
single range. Mr. Kingsford will manage to se- 
cure a big ‘bag’ and we envy him for his oppor- 
tunity."* The Civil and Military Gazette of 
Lahore, and some other important Anglo-Indian 
papers openly abused educated Indians and used 
ignominious names for them. Nevinson writes 
that educated Indians “were spoken of as ‘babbl- 
ing B.A.s', ‘baseborn B.A.s, ‘unhonoured nobility 
of the school’, a ‘servile class’, ‘a class that carries 
a stigma’, and so on.“ And yet there was no 
penalty for such writings which incited racial 
hatred.“ The young Indians pulsating with 
fresh ideas of freedom could not tolerate such 
an outrageous treatment and the popular unrest 
keyed on to a high pitch. 


Fresh wave of religious revival 


The desire for freedom was also inspired by 
fresh wave of religious revivalism which was a 
curious blending of politics with religion; the 
urge to orient towards the past which conjured 
up a golden age of peace and plenty. The physi- 
cal unity, which British rule had brought about 
through a Central Government as well as by the 
expansion of the means of communication and 
transport, was reinforced by the knowledge of a 
common rich heritage and the cultural unity of 
the country. Researches about the ancient polity 
and representative institutions gave tongue to 
the ‘extremists who regarded foreign rule as the 
cause of all ills in India. Several eminent scho- 
lars of Indology counteracted the theories of 
Western scholars by pointing out that a repre- 
sentative form of government and enlightened 
public opinion were not foreign to India. These 
theories fed the Indian politicians to retort that 
if India had a self-government in the remote past 
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8g. a H. W., The New Spirit in India 
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85. Sir Henry Cotton wrote in 1904, „It is a 
grave symptom that the official body in India 
has now suceumbed as completely as the non- 
official to anti-native prejudices’’, He further 
added, „We now see a state of things in 
whieh the Indian community exists alone on 
the one side, while both elasses of English- 
men, official as well as non-official, are united 
on the other", Cotton, Sir Henry, New India, 
pp. 50-51. 
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there was no reason why it could not have it in 
the twentieth century. The concept of a new 
India, free from the aliens, wherein a democra- 
tic society was to be established according to the 
genius of the people, was mirrored in the image 
of Mother India, garbed in queenly attire. The 
idealization of India in the Bande Matram 
song, the preachings of lessons from the Gita as 
well as from the life histories of heroes like Rana 
Pratap and Shivaji, created a new fervour in the 
political life of the country. 

The renaissance created a revulsion against 
things Western and gave rise to love of things 
Indian. It promoted a new sense of patriotism 
and nationalism in the country. It also became 
the mainspring of the activities of Lokmanya 
Tilak, Aurobindo Ghosh, Bipin Chander Pal 
and Lajpat Rai—leaders of the extremist wing in 
the Indian National Congress. Tilak, who was 
the foremost among them, was described by 
Valentine Chirol as “one of the most dangerous 
pioneers of the disaffection” and “truly the father 
of Indian unrest"* Tilak was probably the 
most erudite of the Sanskrit scholars of the day 
and was proud of India’s ancient glory. He de- 
voted himself to educational activities in order 
to inculcate the spirit of true nationalism among 
the young men and through them to raise the 
status of India to heights reminiscent of the 
past. He hated and denounced the British and 
he hated them not because they had overthrown 
the Peshwas but because the impact of West. 
ern education had destroyed Hindu culture and 
polluted Hindu society." Bent on the eradication 
of the despicable influences of Western education, 
Tilak thought of demolishing British rule itself, 
He started a movement called the Maharashtra 
School of Nationalism, based on a revival of the 
memory of Shivaji. He drew his sanction from 
the Gita whch teaches action and declares that 4 
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86. Chirol Valentine, Sir, Indian Unrest, pp. 
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Tilak eame from a family which had been in 
the service of the Peshawas and, accordingly, 
his mind was moulded in an atmosphere where 
the memories of Maharashtra’s glorious past 
were fresh. His love for Hindu religion and 
pride in its ideals and institutions made him 
the champion of India’s superiority. In 
order to rally the Hindn masses under one 
political flag, he introduced the public festi- 


val of Ganesh and Shivaji's anniversary cele 
bration. 
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Kshatriya commits no sin if he kills his foe.” 


Tilak resuscitated the Ganpati celebrations, re- 
vived the Shivaji festival, organised the Hindu 
youth into anti-cow killing societies and estab- 
lished Akharas (wrestling) and Lathi Clubs 
throughout Maharashtra. He exhorted his follo- 
wers to emulate the example of Shivaji to kindle 
in them a heroic determination to achieve free- 
dom from the British, and to defend the interests 
of the Hindu religion, of which Ganpati was the 
protector. “Lectures, processions, singing parties”, 
Lilak declared, “are the invariable accompani- 
ment of festival and they not only afford an 
outlet to the religious zeal of the people but 
help in fostering the national sentiment also and 
creating interest in the outstanding questions of 
the day.” 

The Province of Bengal, exasperated by the 
regime of Lord Curzon, with partition forced 
down its throat against the united will of the 
Bengalis, was the first disciple to accept Tilak's 
teachings. The Bengal School of Nationalism 
led:by Bipin Chander Pal and Aurobindo Ghosh 
was influenced by the neo-Vedantic movement of 
Swami Vivekanand which sought to realise the old 
spiritual ideas of the Aryan race by the idealiza- 
uon and spiritualization of the contents and ac- 
tual relations of the life.“ Sometimes old Gods 
and Goddesses were interpreted in a way suitable 
for rousing national sentiments and hopes among 
the people. The ancient idealism of the Shakti 
cult was revived and all the forms and symbols 
of Hindu worship were given a new meaning. 
“This wonderful transfiguration of the old Gods 
and Goddesses”, observed Bipin Chander Pal, “is 


88. Tilak declared, Great men are above th 
common principles of morality....'lhe Divine 
KKrishna’s teachings in the Gita, tell us wi 
may kill even our teachers and kinsmen ana 
no blame attaehesif we are not actuated by 
selfish motives....If thieves enter our house 
and we have not sufficient strength to drive 
them out, should we not, without hesitation 
shut them up and burn them alive....’’ As 
quoted in M. A. Buch, ise and Growth oj 
Indian Militant Nationalism, p. 28. 

89, Vivekananda declared in a speech, ‘‘O, ye 
brave men, take courage, be proud that you 
are an Indian, and proudly proclaim I am 
Indian—every Indian is my brother... . I. 
soil of India is my highest heaven. India’s 
good is my good' The Life of Swami 
Vivekananda, Vol. IV, p. 185, 
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carrying the message of nationalism to the masses 
of the country." The Goddess Kali or Durga, 
he said, had no message for the weakling. Durga 
Puja was originally a ceremony associated with 
war and that the animal sacrifices were intended 
to quicken the martial spirit of the Indian race. 

Aurobindo recalled the glory of the Indian 
heritage and propounded that “independence is 
the goal of life and Hinduism alone will fulfil 
this aspiration of ours.” Lajpat Rai, in the Pun- 
jab, pooh-poohed westernised Indians who were 
blindly imitating Western customs and ways of 
life and were forgetting their own sublime cul- 
ture. 


Humiliation of Indians in British Co onies 

Certain external factors, too, helped the 
growth of nationalism in India. While the coun- 
try was internally in ferment, the people of India 
witnessed their brethren in South Africa and 
other British Colonies subjected to odious 
racial discriminaton and humiliation. Valentine 
Chirol, special correspondent of the London 
Times, who visited India during the Viceroyalty 
of Lord Minto, admitted that “much bad blood 
had undoubtedly been created by the treatment of 
British Indians in South Africa and the attitude 
in British Colonies towards Asiatic immigrants.“ 
Lajpat Rai gave a pathetic account of the status 
of Indians and the humiliating treatment which 
they received abroad. The Indian", he wrote, 
carried the badge of political subjection with 
him. The British Colonies, more than any other 
country, bang their doors on him. He is a pariah 
all over the world." 


The miserable plight of Indians abroad roused 
great indignation in India and evoked vehement 
protests from the Indian National Congress. 
Since 1894, the Indian National Congress had 
been protesting against the disabilities from which 
Indians suffered in the British Colonies, and had 
prayed to Her Majestys Government and the 
Government of India to safeguard their interests 
and endeavour to remove their grievances. But 
it had no effect.” At the session of the twenty- 


90. Chirol Valentine, Sir, Indian Unrest, p. 34. 

91. Lajpat Rai, Young India, p. 80. 

2. In 1903 the Indian National Congress passed 
a resolution strongly protesting against the 
hardships and disabilities of the Indians liv- 
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first Congress, B. N. Sarma spoke out boldly, 
warning Britain that in the Empire there could 
not be permanently à racial supremacy, one race 
dominating the other. "If we are true to ur 
selves", he said, "then the race which has produced- 
greatest. philosophers, the greatest statesmen and 
the greatest warriors shall not crouch for this or 
that favour at the hands of other people. It is 
then and then alone that the South African prob- 
lem, as well as other Indian problems will find 
their solution.“ 


Foreign Influences 


The socio-religious awakening, the political 
and economic exploitation, racial arrogance and 
repressive measures had produced sharp anti- 
Imperialist feelings by the end of the nineteenth 
century and in that atmosphere any single blow 
on the citadel of Imperialism was a matter for 
rejoicing and a source of inspiration to nation- 
alist India. The defeat of Italy by Abyssinia in 
1896, was hailed in India and, as Garrat said, 
“added fire to Tilak’s agitation.” The nation- 
alist movements in Egypt, Persia and elsewhere 
thrilled the people of India and stimulated their 
national fervour. The victory of Japan in the 
Russo-Japanese War in 1905, exploded the myth 
of European invincibility and the prestige of 
Great Britain received a setback in the Boer 
War." These events put fresh heart into Indian 
politics and sharpened the edge of militant na- 
tionalism. The phenomenal rise of Japan to 

power stimulated many Indians and they began 
Studying her history and the causes of her grow- 
mg ascendancy. Her success was attributed, be- 
‘sides other factors, to the unique patriotism and 
spirit of nationhood and self-sacrifice of the peo- 


sures to ensure thi 


Of equality to 
Indian emigrants . th the European subject 
in all the British colonies, 
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for Freedom, p. 425, 5 en 
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95. The British Government had 
against Transvaal and one of the 
causes of the Boer 
meted out to the But the irony 
was that the British Government not only 
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anti-Indian — legislation aiming to seriously 
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ple. These virtues, it was thought, could infuse 
a new life even into a subjugated and dismayed 
country like India to free herself from the Bri- 
tish bondage. These feelings were strengthened 
by the study of the lives and works of Mazzini, 
Garibaldi and' Cavour. 

The beginning of the twentieth century was a 
period of new awakening in the East. A sense 
of Asian solidarity was growing. This new con- 
sciousness came as a reult of the feeling that 
there existed a fundamental unity between India, 
China and Japan and that if that unity was 
to be maintained, they must fight unitedly against 
the menace of European Imperialism. But the 
Indian people were conscious that their country 
could play her part only after attaining an inde- 
pendent and free government of their own and 
they firmly determined to get it. 


PARTING OF THE WAYS 
Two Wings in the Congress 

As said earlier, the rumblings of extrem- 
ism had been in evidence since 1894, but there 
was no formal division of the Congress into the 
Moderates and the Extremists, Up to 1905, both 
worked in alliance. But since then the cleavage 
between these two wings had marked the begin- 
ning of a new ferment in the national history of 
India. The dragon-teeth sown by Lord Curzon 
ripened into a sinister harvest, Gokhale, who 
presided over the Benares session of the Congress, 
remarked that he had been called to take charge 
of the vessel of the Congress with rocks ahead 
and angry waves beating around, and invoked 
the divine guidance. 

The 1905 session of the Congress at Benares 
was held at the time when the wounds caused 
by the partition of Bengal were quite fresh and 
there was unprecedented commotion in the coun- 
try.“ The official report of the 1905 session ob- 
served that "Never since the dark days of Lyt- 
ton's Viceroyalty had India been so distracted, 
discontented, despondent; the victim of sO many 
misfortunes, political and other, the target of so 
much scorn and calumny emanating from the 
highest quarters—its most moderate demand ridi 
culed and scouted, its most reasonable prayers 
greeted with a stiff negative, its noblest aspira- 
tions spurned and denounced as pure mischief or 
eg UPS NM 


96. The partition came into effeet on October 16, 
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solemn nonsense, its most cherished ideals hurled 
down from their pedestal, and trodden under 
loot"* Yet, the Moderates stuck to their guns 
and advocated and insisted on constitutional 
means for gradually achieving self-government 
in India. Gokhale, in his Presidential Address, 
thus defined the goal of the Congress: "... that 
India should be governed first and foremost in 
the interests of Indians themselves, and that in 
course of time a form of government should be at- 
tained in this country similar to what exists in 
the self-governing Colonies of the British Empire. 
For better, for worse, our destinies are now link- 
ed with those of England and the Congress free- 
ly recognises that whatever advance we seek must 
be within the Empire itself.“ He declared that 
the advance towards self-government could “only 
be gradual, as at each stage of the progress it 
may be necessary for us to pass through a brief 
course of apprenticeship before we are enabled 
to go to the next one, for it is a reasonable pro- 
position that the sense of responsibility, required 
lor the proper exercise of the political institu- 
tions of the West, can be acquired by an Eastern 
people through practical training and  experi- 
ment only."* 


Although the Moderates were in majority in 
the Congress, they were losing ground, for even 
their modest demands did no evoke any response 
in the official quarters. At the 1904 Congress ses- 
sion it was resolved that a deputation, under the 
leadership of Sir Henry Cotton and the Presi- 
dent for the year, should wait upon Lord Curzon 
and present to him resolutions passed at that 
session, which, inier alia, included the Indianisa- 
tion of the services, elimination of the causes of 
poverty, an enquiry into the conditions of the 
peasants and the enlargement of the Councils. 


Lord Curzon refused to receive the deputation’ 


and characterised the activities of the Congress as 
the mere letting off of "gas". It was, then, decid- 
ed to send a deputation, consisting of Gokhale 
and Lajpat Rai, to London and to present Indian 
grievances before the British public. 


Meanwhile, the Liberals came into power in 
1905, and John Morley became the Secretary of 


97. As quoted in Ramna Rao, 4 Short History 
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State for India, Indians, particularly the Mode- 
rates, felt happy over the change of Government 
in England as the Liberals, while in Opposition 
had given a promise of a fair deal and of great 
reforms. Morley's espousal of India's cause had 
always been vigorous, and naturally high expec 
tations were placed in him. But Gokhale and 
Lajpat Rai, during their stay in London, realised 
that “the speeches of a Party in Opposition are 
more dictated by expediency than by the prin- 
ciples for which the Party stands, that an im- 
perceptible but none-the-less noticeable change 
occurs in the persons as soon as they shift from 
the Opposition to the Treasury benches; that 
where Indian affairs were concerned the party 
labels of Liberals and Conservatives have no 
meaning and above all that Morley's liberalism 
which had excited great hopes, had deserted him, 
and what remained of it was geographical in its 
scope, confined to England alone.” At the Be- 
nares session of the Congress,  Lajpat Rai in- 
Íormed the delegates that the British public was 
too busy with their own affairs and that Indians 
would have to carve out their own political des- 
tiny.” . 

At the 1905 session of the Congress a difficult 
situation arose, which caused a serious crack in 
Congress unity. In January, 1906, the Prince 
and Princess of Wales were scheduled to visit 
India. The extremists in the Congress had 
threatened to boycott the Royal visit and the 
Viceroy felt uneasy about it. Minto had met 
Gokhale and had taken an assurance from him 
that the Congress would make its earnest and 
best efforts to make the Royal visit a success, 
Accordingly, the Moderates desired to move a re- 
solution in the open session of the Congress, 
pledging a welcome to the Royal visitors. It 
proved a spark in the arsenal of sullenness and 
caused an explosion. The contingent of Bengali 
delegates became boisterous and vehemently de- 
nounced this move of the Moderates. 'The Maha- 
rashtra and Punjab leaders were prevailed upon 
to pacify the indignant Bengalis and it was with 
great difficulty that they agreed to let the resolu- 
tion be passed in their absence. But the Mode- 
rates had to make a show of compromise with 
the extremists. Gokhale, in his Presidential Ad- 
dress, condemned the partition of Bengal as a 
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“cruel wrong" and denounced Lord Curzon's as- 
sertion that the agitation was “manufactured”. 
He praised the heroic stand of the  Bengalis 
against the oppression of a harsh and uncontrol- 
led bureaucracy. Gokhale declared that nothing 
more intense, widespread and spontaneous had 
been seen in Indian political agitation and justi- 
fied the Swadeshi and boycott movements as a 
political weapon. 

Thus, although an open rift was avoided at 
the 1905 session, it left behind a trail of sharp 
dissension among the Congress members. Rela- 
tions between the two groups were further estran- 
ged during the course of the year. The Secre- 
tary of State for India had categorically declared 
in Parliament that the partition of Bengal was a 
settled fact and that it could not be undone. The 
extremists, therefore, wanted to intensify their 
struggle against the partition by capturing the 
Congress and putting Tilak in the chair for the 
1906 session, which was to meet in Calcutta. 


This was too much for the old guards, and they 
outwitted the extremists by putting Dadabhai 
Naoroji in the chair. Their move was successful, 
but the extremists scored a few points in the game. 
Resolutions were passed at the Calcutta session 
on all the four important issues which they had 
professed for, that is, Swaraj, Swadeshi, boycott 
and national education. The keynote of Dada- 
bhai's Presidential Address was Swaraj or self- 
government and the Congress switched on to a 
new objective. Self-government like that of the 
United Kingdom or the Dominions was declar- 
€d to be the goal of India. 


A rift between two sections of the Congress 
was again averted, but not for long. Sharp dif- 
ferences between the two sections persisted with 


regard to the method of winning Swaraj. The * 


boycott resolution was another bone of conten- 
tion. The Moderates never desired it to be used 
as a political weapon to bring British rule to an 
end. They intended to confine its application 
only to Bengal as a gesture of protest against the 
partition of Bengal. The extremists, on the 
other hand, aimed at using it as a political wea- 
pon embracing within its fold the boycott of 
foreign goods as well as the boycott of offices. 
They wanted the people to refuse to associate 
with the Government in any form and to extend 
the boycott movement to the whole country. 
Tilak explained the objective in his speech be- 
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fore a Calcutta audience. He said, “If you have 
not the power of active resistance, have you not 
the power of self-denial and selfabstinence in 
such a way as not to assist this foreign govern- 
ment to rule over you? This is boycott, we shall 
not have their goods, we shall not give them as- 
sistance to collect revenue and to keep the peace. 
We shall not assist them in fighting beyond the 
frontiers or outside India with Indian blood and 
money. We shall not assist them in carrying on 
the administration of justice. We shall have our 
own courts and when the time comes we shall not 
pay taxes. Can you do that by your united 
efforts? If you can, you are free from tomor- 
row.“ Lajpat Rai upheld Swadeshi and boycott 
as the religion of new India; the manifestation 
of self-sacrificing patriotism; the means of mould- 
ing a self-reliant Indian nation and the spearhead 
of India's national struggle against British rule.“ 
He discarded the Moderates' plea of co-operation 
with the Government on  attaining self-govern- 
ment steadily and gradually, and asserted that it 
was folly to interpret India's status of political 
subservience as a beneficial school for political 
apprenticeship.'* 


The Surat Split 


During 1907, relations between the Moderates 
and extremists reached the breaking point. Lord 
Minto, who had succeeded in introducing com- 
munalism into Indian politics, was hobnobbing 
with the Moderates for seeking their co-operation 
in the reforms which were on the anvil This 
annoyed the extremists, for they had no faith in 
the capacity of the Moderates to negotiate with 
the Government. The object with which the 
Muslim League was founded further exasperat- 
ed the extremists. They thought of the one and 
the only course left for them and it was to make 
à bold bid to capture the Congress at its ensuing 
annual session in 1907. For this purpose, they 
wanted to propose the name of Lajpat Rai as 
President for the Surat session. The Moderates, 
who were still in majority in the Congress, op- 
posed the move and, instead, proposed the name 
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of Rash Behari Ghosh. Although Lajpat Rai re- 
fused to contest the presidency," the extremists 
persisted in opposing the nomination of Rash 
Behari Ghosh, 


Towards the approach of the Surat session, 
‘Aurobindo Ghosh called upon the extremists to 
counter the Moderates and set up a separate “Na- 
tionalists“ Conference.” The first Nationalists’ 
Conference was held in Haripur in the outskirts 
ol Surat on December 23, 1907. It was presided 
over by Aurobindo Ghosh and addressed by 
lilak. Entrance to the conference was restricted 
to persons who openly declared that they were 
Nationalists. The Conference passed resolutions 
on total boycott and complete independence, 

There were two groups in the Nationalists’ 
Conference too. One led by Tilak had no inten- 
tion to cause a split in the Congress" and thc 
other led by Aurobindo Ghosh sought to capture 
the Congress or wreck it." The Moderates, on the 
other hand, had anticipated the secesion of the 
extremists from the Congress and this was evi- 
dent from the undelivered presidential address of 
Rash Behari Ghosh. He declared, “The Nation- 
al Congress is definitely committed only to consti- 
tutional methods of agitation to which it fast 
moved. If the new party does not approve of 
such methods and cannot work harmoniously 
with the old, it has no place within the pale of 
the Congress, Secession, therefore, is the only 
course open to it.“ 


The Congress met on December 26, 1907. As 
oon as Surendranath Banerjea formally introduc- 
ed the president-elect, Rash Behari Ghosh, tum- 
ultuous hisses and shout; deafened Banerjea’s 
speech. The meeting ended in a fiasco. Next 
day, the Congress met again, when invective was 
used and grave disorder was apprehended. The 
meeting was dispersed by the police. The ex- 
tremists left the Congress in disgust, leaving the 


105. Lajpat Rai declared, **I will be the last per- 
son to allow myself to be made the reason or 
Occasion for any split in the national camp”. 
Indian Review, December 1907, p. 960. 

106, Tilak emphasised at the Nationalists" Confer- 
enee, **we have not come to eause a split in 
the Congress, we do not want to hold a sepa- 
rate Congress, our policy is not destruetion 
but progressive", 

107. The Surat Congress, Natesan, Madras, 1908, 
Presidential Address, p. 99. 

108. Ibid, 

9 CHI 


Moderates in possession of the feld. A committee, 
consisting of Ferozeshah Mehta, Dinshaw Wacha 
and Rash Behari Ghosh, met in April 1908, at 
Allahabad and drew up a constitution “of the 
Congress. It clearly specified that the object of 
tie Indian National Congress was the attainment 
“f Swaraj within the British Empire, to be achiev- 
ed strictly by constitutional means and by gra- 
dual reform of the existing system of administra- 
tion. Every delegate to the Congress had to ex- 
press in writing his acceptance of this article of 
the, constitution. The constitution also. laid 
down the disciplinary rules which ensured the 
exclusion of rebellious members from the con- 
gress. 

Under the new constitution of the 
passive resistance and boycott, which had been 
adopted only the previous year as means for 
chieving the objective of Swaraj, were ruled 
out "What happened at Surat," wrote Annie 
Besant, "was the saddest episode in the story of 
the Congress" It caused an unfortunate split in 
the nationalist ranks and discredited the organi- 
sation. The Moderates closed the doors of the 
Congress to those who did not pledge themselves * 
to its way of self-government and the methods of 
constitutional agitation.” By offering a mild dose 
of 1909 Reforms, the Government secured the 
operation of the Moderates. The Government 
was happy at the split, but still had an appre: 
hension lest the Congress should ultimately be- 
come an extremist organisation 

With the object of the Congress clearly defined ‘ 
ander the amended constitution, it met in 1908 
at Madras, when Rash Behari Ghosh was re- 
clected President. A resolution was sed, wel- 
coming the Reform proposals of Morley and 
Minto and the hope was expressed that the Re- 
forms would be worked in a liberal spirit. 
Surendranath Banerjea, who moved the resolu- 
tion, enjoined upon the delegates that the re- 
forms should be considered “as a message of con- 
ciliation”. A resolution expressing detestation of 
the acts of violence in some parts of the country 
was also moved from the chair. By another re. 
olution ill-treatment of Indians in South Africa 
was condemned, the annulment of the. partition 
of Bengal was demanded and the Swadeshi move- 
ment was given unrestricted support. 
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"9. 


zue Rise of Muslim Communalism 


, 


The policy of Divide and Rule’ : 
"Divide et impera is an old maxim of statecraft 
Which has invariably been followed by all gon- 


querors in all lands and in all ages. Once the 


validity of the foreign rule is admitted, no spe- 
cial blame can be attached to the rulers for hav- 
ing recourse to the policy of ‘Divide and Rule’. 
The British in India would have been no éxcep- 
_ tion, if, like other conquerors, they too had fol- 
lowed that policy. But the servants of the East 
India Company had resorted to such a policy 


much earlier. when the validity of their rule in 
- India could not be admitted. They knew too 


well the weaknesses of India's 


political fabric. 


Internal y ‘caused by narrow jealousies, dis- 
»sensions, grecd, and communal and local loyaities 


had ever plagued India at every stage of her his- 
tory and the same tendencies and influences had 
paved the way for British rule in India. Mal- 
colm was stating a bare truth when he said that 
Hindustan could never have been subdued but 
with the help of her own children. The British 
played successfully one dynasty or power against 
another and, thus, subdued the country. This 
policy of Divide and Rule’ or ‘counterpoise’ of 
hative against native equally stood them in good 


stead inh riding the people in bondage. 


Anti-Muslim Policy : 

Alter the annihilation of the Mughal Empire 
the Muslims as a community were segregated and 
the Britishers pursued a systematic policy of en- 


£ feebling them economically and politically, lest 


they might venture to regain what they had lost. 
Even as late as 1824.25, Bishop Heber observed 
that “the Mohammedans are hostile to the Eng- 
lish as those who have supplanted them" and 
belicved that "if a fair opportunity offered, the 
Musalmans, more particularly, would gladly avail 
themselves (of it) to rise against us." And, as 


1. Bishop Heber, Narrative of a Journey, Vol. I, 
p. 298. 
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'therefore our true policy 


said earlier, Lord Ellenborough wrote in 1843, 
“It seems to be most unwise when we are sure of 
the hostility of-one-tenth, not to secure the sup- 
port of the nine-tenths who are faithful. I can- 
not close-my eyes to the belief that this race 
(Muslims) is fundamentally hostile to us and 
is to conciliate the 
Hindus.“ He believed that the best way of res- 
toring "equilibrium between the two religions." 
Hindus and Muslims, was to bring "the Muham- 
medans to their senses." Lord Dalhousie's atti- 
tude towards the Muslims was not a whit less 
inimical. He really revealed his mind in a private 
letter to one of his friends on August 18, 1853. 
“The King of Oudh", he wrote, “seems disposed 
to be bumptious. I wish he would be. To 
swallow him before I go would give me satisfac- 
tion. The old king of Delhi is dying. If it had 
not been for the effete folly of the Court (of 
Directors) I would have ended with him the dyn- 
asty of Timour."* 


In the ‘revolt’ of 1857, Hindus and Muslims 
joined together to overthrow the British and 
both suffered heavily, but the common belief 
among Englishmen was that Muslims had been 
mainly responsible for the Mutiny. For the Mus- 
lims “the rebellion of 1857", according to Rafiq 
Zakaria, “was not just a revolt against the British; 
it was their last desperate bid for the recovery 
of their privileges. ... They detested the Cross be- 
cause it had replaced the crescent." To put it 


2. Rafiq Zakaria says that Lord Ellenborough 
not only had a soft corner for the Hindus: 
‘the made no secret of his contempt for the 
Muslims“. Rise of Muslims in Indian Poli- 
tics, p. 4. 
3. Law, Sir Alganon (Ed.), India Under Lord 
Ellenborough, p. 65. f 
4. Private Letters of the Marquis of Dalhousie, 
p. 262. 
Rafiq Zakaria, Rise of Muslims in Indian 
Politics, pp. 5-6. 


c 
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in the words of S. H. Cunningham, “The 
Musalman had a personal grievance. He was 


fecling the dual pain of humiliated authority 
and tarnished prestige.” The result Was that 
during and after the Mutiny “the Mohamme- 


dans” as the biographer of Sir Syed Ahmed Khan 
says, "were under a cloud. To them were at- 
tributed all the horrors and calamities of the 
terrible time.“ The European community resid- 
ing in India openly preached and urged upon 
the Government an anti-Muslim policy. The 
European inhabitants of Calcutta submitted a 
petition to the "Home" authorities demanding the 
recall of Lord Canning, as the Governor-General 
did not support the anti-Muslim cry raised by the 
European community in India. 


Lord Canning was not recalled, but the Bri- 
tish Government, as William Hunter pointed 
out, “turned upon the Mussalmans as their ene- 
mics.“ The postMutiny period was perhaps 
the darkest period in the history of Indian Mus- 
lims. The heavy hand of reprisal ruined many 
families which had enjoyed both prestige and 
power. It was a great blow to their pride and 
respectability. It was difficult for them to for- 
Bet that they were once the conquering and rul- 
ing people and had enjoyed all the privileges 
which belonged to a ruling class. “The sense of 
frustration, the memories of glories departed and 
consciousness of the fact that the Hindus had 
Stolen a march over them in every sphere,"* fos- 
tered communal loyalties in them. 


Socio-Economic decline of the Muslims 
The reaction of the British conquest on the 


9. Cunningham, Sir 8. H., Earl Cunning, p. 65. 

7. Graham, P.F.L, Life and Work of Sir Syed 
Ahmed Khan, p. 40. 

8. Hunter, W.W., Indian Mussalmans, p. 147. 

9. Raghuvanshi, V.P.8., Nationalist Movement 
and Thought in India, p. 98. Rafiq Zakaria 
Says that though deprived of position and 
authority, the Muslims looked down upon the 
Hindus as if the latter were still under some 
Muslim Monarch. This attitude of self- 
deception brought upon them disastrous con- 


Sequences, The alien government went ahead 
with its plans, contemptuous of their op- 
position; while the Hindus made the most of 


every opportunity, in a way glad that the 
Muslims had left them with an open field?" 
Rise of Muslims in Indian Polities, p. 9. 
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minds of the Muslims and Hindus was 
to be different.” 

British rule in India and 
nign Act of 

liverance from the granny of Muslim rule,” 
hostility of the Muslims towards the 
umbounded. They regarded them 
terest focs, since they had usurped their 
authority. As the past rulers of the country, 
Muslims resented their new position and sulked 
in their tents. The British, on their part, adopt- 
ed a continuous policy of suppression towards 
In Bengal the object of the land settle- 
ment was to bring the old Muslim nobility and 


official class to a position of social degradation, 


The Hindu collectors of land revenue were ele. 


,Vated to the exalted position of landlords” In 


the Punjab, where the Muslims were 
nant majority, their condition ‘was. 
better. The revenue system introd there 
produced a class of  money-lenders were 
Hindus since usury is banned the Quran. The 
Hindu money-lenders throve u 
the Muslim peasantry. They di 
even to deprive them of their 


im a domi- 
not a bit 


not hesitate 


10. Majumdar, RG, The Hate asd Culture Of 
Indian People, op. ‘cit, Vol. x Part Il, 
p. 295. * 

This is evident from the statement of Raja 
Ram Mohan Roy who in his Appeal to the 
King in Council’’ against the Press Regula- 
tions referred to the ‘‘despotie power of the 
Moghul Princes and offered thanks ‘‘to the 
supreme Disposer of the events of this uni- 
verse, for having unexpectedly (delivered this 
country from the long-continued tyranny of 
its former rulers, and placed it under the 
Government of the English,—a’ nation who 


11. 


not only are blessed with thé enjoyment of | 


civil and politieal liberty, but ‘also interest 
themselves in promoting liberty and Social 
happiness, as well as free inquiry into lite- 
rary and religious subjects," among those 


nations to which their influence extends“ 


Ram Mohan Roy—Works, pp. 439, 445-46, 
462, 465. * * 

- According to James 0“ Kinesly the Perma- | 
nent Settlement in Bengal elevated the 
Hindu collectors, who, up to that time, had 
held but unimportant posts, to the position 
of land-holders, gave them a proprietary right 
in the soil and allowed them, to aceumulate 
wealth whieh wonld have gone to the Musal- 
mans under their own rule". As quoted in 
W. W. Hunter, The Indian Mussalmans, p. 160. 


" s 


the misery of 


ds. Such ex- 
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propriation, according to Thornborn, had pro- 
.ceeded. to a dangerous extent.” 

The exclusion of the Muslims from Govern- 
ment services was calculated and wholesale. The 
upper class Muslims, who had taken to the 
military profession as their beau ideal, were 
mostly kept out of the army as the Government 
believed that their exclusion were necessary to 
their (British) safety. William Hunter stated that 
“no Muhammedan gentleman of birth can enter 
our regiments” and ayan illustration explained 
that "how z ridicu'ous small numbers" of Mus- 
lims held commissions from the Governor-Gen- 
‘eral and “as far as I can learn, not one from the 
Queen." In the civil services their position was 
worse. None of them could find their way in the 
Covenanted Civil Service or up to the Bench of 
the High Court.“ In some cases vacancies adver- 
tised Clearly stated that the appointments would 
be given to none but Hindus.“ If no bar was plac- 
ed on their entry, the Muslims soon found them- 
selves edged out by the Hindus. The substitu- 
tion of English as the official language had given 
the Muslims ‘a grievous setback. Their religious 
beliefs and racial pride made them cling to the 
old orthodox traditions of religious education and 
they 1 their back on the impious 


[ new 
learning of the farangis (Europeans) ar 


The 


13. Refer to Thornborn's Mussalmans and Moncy- 
lenders. 


14. Hunter, W. W., The Indian Mussalmans, p. 159. 
15. Ibid, > 


. M. According to the analysis made by The Ali- 
garh Institute Gazette, February 25, 1882 (p. 
219), in 1871, the proportion of Mohammedans 
to Hindus in the uneovenanted civil servie 
was 1 lus the judieial and revenue 
departments only 19 out of 485 high officials 
were Muslims, v wm 

17. This view is contradicted by Ziya-ul-Hasan 
Faruqi. He says, „During the period under 
review (1800-1857) they (Muslims) were de- 
liberately being isolated from al plaees of 
position and prestige and constantly kept out 
of Government, services. e excuse was that 
the Muslims themselves were responsible for 
this state of affairs, for they Kept on clinging 
to the old type of education and refrained 
from joining the new schools. But this is an 
allegation without any foundation; and if it 
be accepted, what treatment was meted out 
to them when they started learning English? 
They also desired to enter the services of the 


Constitutional History of India 


Hindus on the other hand, welcomed the new 
change and. “rushed to adjust themselves to the 
new situation. They took full advantage of thc 
official encouragement, and in commerce, educa- 
tion and professions found new avenues to carve 
out a bright future for themselves.“ 

The British policy which aimed at destroying 
indigenous industries and handicrafts had a 
crushing effect on the Muslims, as millions of 
weavers and other artisans belonged to their 
community. Thrown out of employment, “Where 
were they to go? Their old profession was no 
longer open to them; the way to a new one was 
barred. They could die, of course....They did 
die in tens of millions." Lord Bentinck, the 
Governor-General, reported in 1834, that the 
misery hardly finds a parallel in the history of 
commerce. Those who survived took to the land 
which hardly had the capacity to receive them. 
Consequently, appalling misery and privation 
haunted the Muslims. 

The Muslims were, thus, gradually ousted from 
their lands and their offices; “in fact everything 
was lost save their honour." The Hindus, from 
a subservient state, came into the lands, offices 
and other worldly advantages of their former mas- 
ters. “Their exultation knew no bounds, and 
they trod upon their heels.” The result was that 
“The Mussalmans would have nothing to do with 
anything in which they might have to come into 
contact with the Hindus.“ 


The social degradation and utter poverty of 
the Muslims also prevented the growth of a Mus- 
lim middle class, while among the Hindus it gra- 
dually developed and gained shape. This un- 
even and unbalanced development of the two 
major communities had a great impact on the fu- 
ture politics of India, and "certainly herein 
lizs", says Ziya-ul-Hasan Faruqi, “the complex 


Company, but they received only diserimina- 
tion, sometimes mild, often ruthless, and the 


door was closed against them''. The Deo 
band School and the Demand for Pakistan, 
pp. 13-14, 

18. Ibid, 

19. Jawaharlal Nehru, The Discovery of India, 
p. 277. 


20. Sayani, R.M., Presidential Address, Twelfth 
Indian National Congress Calcutta Session, 
1896. Banerjee, A.C., Indian Constitutional 
Documents, Vol. II. p. 165. 
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socio-economic ground where the seeds of com- 
munalism were sprinkled and watered by the 
religious and cultural bickerings to develop into 
a thorny bush which subsequently inflicted bleed. 
ing wounds on the unity of India and finally 
divided into two parts." 


The Aligarh Movement 

The Aligarh Movement? started by Syed Ah- 
med Khan“ played a vital role in the evolution 
of Muslim political consciousness. His 

was to draw the Muslims from the sloth of 

backwardness and conservatism, to instil into 

them a desire for Western education and culture, 
to improve their status and to dispel from the 
minds of the English people the illusion that the 

Muslims were primarily responsible for the 

Mutiny.* Under the Aligarh Movement an edu- 

71. Ziya-ul-Hasan Faruqi, The Deoband School 
and the Demand for Pakistan, p. 16. 

22. Syed Ahmed Khan’s efforts to regenerate the 
Muslim community and to lay the foundation 
of modern educational avenues for his co-reli- 
gionists eame to be known as the  Aligarh 
movement. He selected Aligarh as the centre 
of his activities for various reasons. One of 
them was that Aligarh and its neighbouring 
districts had a predominantly Muhammedan 
population and a Muhammedan feudal aris- 
toeraey from whom he hoped to receive sub- 
stantial financial support for the growth of 
the college he had decided to start. 


23. Syed “Ahmed Khan (1817-1898) traced his 
descent from Hazrat Hussain and would often 
speak of the prophet as my grand-father’’. 
At the age of 20 he took service with East 
India Company as sarishtadar. His mother, 
who had been Syed Ahmed's only parent, 
guardian and guide since he was 19, had in- 
euleated in him great respect for authority. 
Thus, during the Mutiny his loyalty to the 
British remained unshaken and the Govern- 
ment granted him a pension of Rs. 900 a 
month for life and the life of his eldest son. 
In 1869, he was awarded Third class of the 
Star of India and in the same year was grant- 
ed a sum of £250 per annum for two years 
He retired from serviee in 1876 and in 1888 
the title of knighthood of the Order of the 
Indian Empire was conferred upon him. 


94. Immediately after the Mutiny, Syed Ahmed 
wrote a pamphlet entitled Asbab-i-Baghawat- 
iHind (The Causes of the Indian Revolt) 
wherein he rebutted the charges against the 


Syed Ahmed Khan formed, in 1870, a Commit- 
tee for the better diffusion and advancement of 
knowledge and learning 
dans of India: The Committee began 
funds for establishing a college and 
support of influential Muslims. But it 


stout opposition from the Muslim public 
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pretation of Islam, which constituted one 
objectives of Syed Ahmed's educational 
The ulema held it anti-Islamic. © 
Syed Ahmed Khan put -before 
target of rupees two lakhs for starting 
letze. But the response from the Muslims 
poor and there were slim hopes of reaching 
target in view of the vehement opposition of 
ulema and the orthodox Muslim 


Sameeullah Khan, Syed Ahmed's 
advised him to start the college 


E 


L 1 
HHP i 


l 


even though the required amount of money was 
not available: The beginning was made by 
opening an English medium school in 1873, 


with L.G.L Siddons as its Headmaster. Siddons 
later became the first Principal of the Muham- 
medm Anglo Oriental .A. O.) College“ 


The foundation stone of the college building 


Muslims and pleaded that the British autho- 
rities should not punish the poor Muslims for 
the follies and faults of Bahadur Shah, the 
Mughal Emperor, In 1860-61, he wrote a 
series of pamphlets entitled: The Loyal 
Muhammedans of India wherein he deprecat- 
ed the wholesale denunciation of Muslims as 
a race and tried to establish that Islam and 
Christianity were so akin to each other that 
the Muslims were not permitted by their reli- 
gion to wage a war against the British who 
were Christians by faith. 


25. Originally, the M. A. O. College Commi 


wanted that the college should be confined to 


Muslims alone. But eventually it was decid- 
ed to keep its portals open for the Hindus 
too, because of the ''goodwil, sympathy and 


generosity" displayed by ‘‘the Hindu nobility 


and gentry’. The Maharajas of Patiala, 
Benares and Vizianagram gave handsome 
donations. 


e 
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was laid by Lord Lytton on January 8, 1877.7 
In an address of welcome presented to the Vice- 
roy the College Committee described British 
rule in India as "the most wonderful phe- 
nomenon the world has ever seen", and added, 
that the College aimed at edueating the Mus- 
lims so that they should be able to appreciate the 
blessings of British rule; "to dispel those illu- 
sory traditions of the past which have hindered 
our progress; to remove those prejudices which 
have hitherto exercised a baneful influence on 
our race; to reconcile oriental learning with 

. Western literature; to inspire in the dreary 
minds of the people of the East the practical 
energy, which belongs to those of the West: to 
make the Musalmans of India worthy and use- 
ful subjects of the British crown; to inspire in 
them the loyalty that springs not from servile 
submission” to æ foreign rule, but from genuine 
appreciation of the blessings of the good govern- 
ment" These are the objects, the address con- 
cluded, “which the founders of the college have 
prominently in view." 

Lord Lytton, in his reply to the address of 
welcome, described the ceremony as constituting 
“an epoch in the social progress of the Muham- 
madans in India under the British rule" He 
also welcomed the establishment of the M.A.O. 
college for "one special reason.” There was no 
object, he said, "which the Government of India 
has more closely at heart than that the plain 
Principles of its rule should be thoroughly in- 
telligible to all its subjects, from the highest to 
the humblest.” This, the Viceroy believed. 
could be achieved by “a body of cultivated na- 
Pr oe c's the number of English offi 
e 15 jie eg times the number of European 

The establishment of the College was hail 
by the Anglo-Indian press and pud British oft 
cials alike? Mr. Keene, the Director of Public 
Ee mU 

26. The College Committee had fi 

Sir John Strachey and then uer Hc ce 
to lay the foundation stone, but they eould 

. not do so due to their official pre-occupations. 

27. Supplement to The Aligarh Institute Gazette 
January 12, 1877. $ 

28. Nawab Mohsin-nl-Mulk (Editor), Addresses 

and speeches relating to the Muhammedan 
Anglo-Oriental College, pp. 22-23. 


29. Lord Lytton promised a monthly donation of 
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Instruetion, North-Western Provinces, observed 
that the establishment of the M.A.O. College 
marked an epoch and “was. .. likely... to form 
the germ of a very wide and important move- 
ment that would live in History....“ Exactly 
the same views had been expressed by the Col- 
lege Committee in their welcome address pre- 
sented to Lord Lytton. The address said, “from 
the seed we sow today, there may spring up a 
mighty tree whose branches like those of the 
banyan of the soil, shall in their turn strike 
firm roots into the earth and themselves send 
forth new and vigorous saplings."" As Rafiq 
Zakaria remarks, “....its (M.A.O. College) 
foundation proved a landmark in the annals of 
Muslim education. Moreover, its leaders and 
students soon began to shape even the politi- 
cal future of their co-religionists. In fact, with- 
in less than a decade, its luminaries collectively 
described as the ‘Aligarh School’ assumed an al 
most monopolistic control of Muslim affairs. 
From them went the word to the newly educat- 
ed Muslims and in nine cases out of ten they 
respected the word; in consequence, for more 
than two decades, Aligarh turned out to be the 
focal point of Muslim activities, educational, so- 
cial and political.“ 

Many causes could be assigned for the turn 
in Muslim politics and that too in favour of the 
Aligarh School. One of them, according to 
Theodore  Morison? was “certainly politi- 
cal." Syed Ahmed Khan's open and unceasing 
opposition to the Indian National Congress not 


Rs. 500 from his own purse. Prominent among 
other British donors were Lord Northbrook, 
Sir William Muir, Sir John Strachey, and 
Sir William Hunter. 

30. The Aligarh Institute Gazette, 
1877, p. 41. 


31. These sentences were verbatim repeated in the 
address presented to Sir Charles Crosthwaite, 
Lieutenant-Governor of North-Western Pro- 
vinces in 1894, The Aligarh Institute Gazette, 
November 13, 1894, p. 119. 

32. Rafiq Zakaria, Rise of Muslims in Indian 
Politics, p. 181. 

33. Morison (1863-1936) succeeded Theodore 
Beck as Principal of the M.A.O. College ir 
1899 and held the post till 1905. 

34. Morison, Theodore, History of the N. A. O. 
College from its foundation to the year 1904, 
p. 10. 
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only brought him the support of many British 
bureaucrats; they also helped to bring round 
within his fold the Muslim Zamindars, who were 
anxióus to have some medium to exprew their 
loyalty to the British. Another important cause 
was the anti-cow-killing agitation started by the 
Hindus in many important cities and towns. It 
created a sense of uneasiness among the Muslims 
and "it led them to look for religious affinities 
with the British." And hence, "the whole ten- 
dency of the time", explained Morison, "was to 
bring the Muhammedans and the English to- 
gether."* Syed Ahmed Khan worked very hard 
to achieve it and he admirably succeeded in his 
efforts. 

Syed Ahmed Khan was vehemently opposed 
to the Indian National Congress and he openly 
confessed that he had "undertaken a heavy task 
against the socalled Indian National Congress."* 
He dissuaded the Muslims from joining it as he 
apprehended that their participation in any 
kind of nationalist movement would be suicidal 
to the interests of the Muslim community" If 
the Muslims were involved in any agitation at 
that stage of their political existence and their 
sentiments roused there might be, he feared, a 
repetition of the happnings of 1857. With the 
avowed object of combating the nationalist for- 
ces in the country,“ he not only exhorted the 
Muslims to remain aloof from the Congress, but 


35. Ibid. 


36. Graham, G.F.L, Life and Work of Sir Syed 
Ahmed Khan, p. 273. 

37. W. S. Caine a Member of British Par- 
liament, who visited India in 1888, wrote ‘‘Sir 
Syed tells me that he and his friends took no 
notice whatever of the first Congress at Bom- 
bay; but the second one, meeting at Caleutta, 
attracted more attention and a number of 
leading Muhammedans met privately to ecn- 
sider what their attitude should be and deeid- 
ed that no official notice should be taken’’, 
India as seen by W. S. Caine, p. 28. 

38. In 1888, Sir Syed Ahmed Khan founded the 
United Indian Patriotic Association and its 
membership consisted of both the Hindus and 
the Muslime, but it soon developed into a purely 
Muslim organisation. Some of the Muham- 
medan Associations afiliated to the United 
Patriotie Association formulated rules to ex- 
pel those Muslims from their ranks who either 
belonged to the Congress or were in any way 
sympathetie to it. 


mittee of the House of Commons should be 
stituted to receive and consider any 

tests that might be recorded by mmjorities of 
such Legislative Councils against the -exercise — 
by the Executive of the power, which would be 
vested in it, of overruling the decisions of such 
majorities. It also asked for the appointment of 
a Royal Commission to enquire into the 
ing of the Indian administration, and prayed 


and grant of franchise, at the 1886 Congress 
sion held at Calcutta. All these resolutions 
only led to a bitter controversy between officials 
and non-officials, but also between Hindu and 
Muslim leaders, particularly on proposals relat- 
ing to the reform of the Councils and reconstruc- 
tion of the public services. 


garh Institute Gazette wherein he strongly con- 
demned the Congress and characterised its pro- 
gramme as “seditious.” He raised the question, 
“Is the State of the country adapted to popular 
government?" and himself gave the reply, "cer- 
tainly not.“ The Reception Committee of the 
Calcutta Session of the Congress took some con- - 
crete steps to ensure adequate representation of 


39. The Aligarh Institute Gazette, 


November 23, 
1886. , ` 
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the Muslims in its deliberation and in pursuance 
of that effort wrote letters to two Muslim organisa- 
tions—the Central National Muhammedan Associa- 
tion and the Muhammedan Literary Society—re- 
questing them to send delegates. But their response 
was not favourable and both these organisations 
disapproved of the items on the agenda. 
Twenty-seven Muslims attended the second 
Congress, Dadabhai Naoroji presiding. In his 
presidential address he defined the scope of the 
Congress and pointed out that it was a purely 
political body and it should deal only with poli- 
tical matters, on which Indians were united. The 
Third Congress was held at Madras in December 
1887. Badruddin Tyabji, a prominent Muslim 
leader of Bombay; was selected its president. 
The efforts of the Congress to attract more Mus- 
lims to attend the session infuriated Syed 
Ahmed Khan and he delivered on December 28, 
1887, the same day the Congress was meeting at 
Madras, a speech at Lucknow scathingly condemn- 
ing the Congress. He disparagingly declared that 
the Congress movement would not do good to 
anybody, except à few Bengalis, "who at the 
sight of the tableknife crawl under a chair.” 
He held that the Congress demand of establish- 
_ing parliamentary institutions. 


three main points : 


(1) That the Hindus and the Muslims constitu- 
ted “two different nations” irrespective of the 
fact that they “drink from the same well, breathe 
the air from the same city and depend each on 
the other for his life.” To illustrate his point 
Syed Ahmed Khan posed a question, “Now sup- 
40. The Lucknow meetin 1 
taluqdars of Oudh, 
ment services, the 
Law, 


ging to 
7 mm ia, and 

every Muslim seh 
thought, from the orthodox Sunni * 
Maulvis to the youngmen trained in Indian 
Colleges or in England. The Pioneer, Allaha- 
bad, January 11 and 12, 1888. 
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pose that all the English were to leave India, then 
who would rule the Country?" Is it possible 
"that under these circumstances the two nations— 
the Muhammedans and the Hindus—could sit on 
the same throne and remain equal in power?" 
He himself replied, "Most certainly not. It is 
necessary that one of them should conquer the 
other and thrust it down." To hope that both 
could remain equal in power was to wish for 
"the impossible and the inconceivable." 

(2) That representative institutions were “un- 
suited to the conditions of India." Syed Ahmed 
explained, let us suppose that the right to univer- 
sal franchise had bcen given to Indians and the 
highest and the lowest all enjoyed the right to 
vote. What would happen then? In such an even- 
tuality, he said, thé Hindus would cast their votes 
in favour of the Hindu candidates and the Mus- 
lims for Muslim candidates. "The result would 
be that the Hindu candidates would have "four 
times as many votes" as the Muslim candidates 
"because their population is four times as num- 
crous.” Could the Muslims in such a situation 
safeguard their interest?, he posed the question 
and then, himself replied, “It would be like a game 
of dice, in which one man had four dice and the 
other one." 

(3) That it would be discreet and beneficial 
for the Muslims to rely entirely on the British 
Government for safeguarding their interests, and 
for their effective representation in administra- 
tion. He enjoined upon the Muslims to unite 
and co-operate with the British, because, accord- 
ing to the teachngs of the Quran "our nation 
cannot expect friendship and affection from any 
other people." 

The Times, London, described Syed Ahmed 
Khan's Lucknow speech as "one of the most re- 
markable political discourses ever delivered by 
a native of India."* The Muslim press, too, gene- 
rally hailed the speech. The Muslim Herald wrote 
in its leading article, The Syed does not 
mince matters but hits out straight from shoulder 
like the giant he is. In a mawkish time, enslaved 
by senseless conventions, it is a relief to find one 
man at least who, avoiding periphrasis, honest- 
ly calls a spade a spade. .. .We proudly accept the 
Syed as our leader and exponent—the summit and 
the crown of Islam, a faith that binds together 
with the withes of iron 50,000,000 Indian Musal- 
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mans. Sir Syed leads the way. His speech 
sounds the keynote of our policy.“ But the 
speech created a stir in the Congress, especially 
amongst the Bengalees who felt bitterly hurt. 
Lajpat Rai published towards the end of 1888, 
four "open letters to Sir Syed Ahmed Khan."* 
wherein he challenged Sir Syed's attack on the 
Congress and his "two-nation" theory. He charg- 
ed the Syed with going back on his earlier advo- 
cacy of Hindu-Muslim co-operation as both con- 
stituted a single nation. 

The Aligarh movement, thus, grew anti-Con- 
gress and anti-Hindu. It, no doubt, brought 
about the political and social regenaration of the 
Muslims but at the same time widened the poli- 
tical cleavage between the Hindus and the Mus- 
lims and created a distinct Muslim unit in Indian 
politics. Pakistan claims Sir Syed Ahmed Khan 
as one of the founder fathers of the country.“ It 
is true. The father of the Muslim ‘nationhood’ 
was not Jinnah but Sir Syed. The arguments that 
Jinnah advanced in support of the two. mation 
theory were precisely the same that Sir Syed had 
used in opposing the Congress. Even the words 
used by Jinnah were the same as used by Sir 
Syed in his speeches and writings. It is often 
stated that Sir Syed had previously advocated 
Hindu-Muslim unity and co-operation and refe- 
rences are made to his various speeches delivered 
at Gurdaspur and Lahore in the Punjab. But 
this is not supported by facts. Sir Syed was first 
and last a Muslim and a Muslim's point of view 
was essentially different from an Indian's point of 
view. Nationalism, as Coupland has said, 
“feeds on memories, but the memories of the 
Moslems were more concerned with Islam than 
India: they did not share their Hindu fellow- 
countrymen's pride in a record of civilisation 
stretching far into the — past... ." "Therefore, 
Sir Syed's "supposed advocacy of Hindu-Muslim 
—— P 
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unity", remarks M. S. Jain, "is a myth created 
by interested persons. The concept of a united 
Indian nationality never crossed his mind" and 
all those statements which advocate Hindu-Mus- 
lim unity were a mask to secure financial assis- 
tance for the M.A.O. College from the Hindus.“ 
The Aligarh Institute Gazette ^ makes a revela- 
tion. Its issue of June 23, 1871 contains a state- 
ment that “by the pretext of this (Hindu-Muslim) 
unity we get our work done.“ Sir Syed was so 
keen to get subscriptions, from any quarter for 
the Aligarh College that in one of his private let- 
ters he wrote, "We would accept donations for 
the College on whatever condition one would 
offer." - 


Role of European Principals of Aligarh College 


The British Principals of Aligarh College play- 
ed a key role in enticing educated Muslims 
away from the nationalist forces. Theodore Beck, 
who took over the Principalship of the Muham- 
madan Anglo-Oriental College in 1883, was des- 
cribed as an Empire-builder in far off lands.” 
Rafiq Zakaria described him in many ways “the 
counterpart of Hume” as what the latter did for 
the Congress Beck “did for the Aligarh Move- 
ment"*  Mohsin-ul-Mulk publicly confessed that 
after the death of Sir Syed it was to Beck that 
the Muslims turned "for no man except Sir Syed 
had worked with such zeal and unselfish devotion 
for their cause." Immediately before his depar- 
ture from London, Beck made a speech which 
was clearly indicative of his mission in India. He 
said that parliamentary system in India was most 
unsuited and it would be a futile attempt if re- 
presentative institutions were introduced in the 
country. The Muslims", he declared, “will be 
under the majority opinion of the Hindus, a 
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thing which will be highly resented by Muslims 
and which, I am sure, they will not accept 
silently."* " 


Incidentally, Beck's arrival in India synchronis- 
ed with the year when Syed Ahmed Khan had 
delivered a speech in the Supreme Legislative 
Council, deprecating the elective principle of re- 
presentation, as "the larger community would 
totally override the interest of the small com- 
munity." He underlined the elements that divid- 
ed Hindus and Muslims and stressed the wide 
chasm that prevented the two communities from 
constituting a single nation. “India a continent 
in itself," Syed said, "is inhabited by vast popu- 
lation of different races and different creeds; 
the rigour of religious institutions have kept even 
neighbours apart—the system of caste is still do- 
minant and powerful. .. One section may be 
numerically larger than the other, and the stand- 
ard of enlightenment which one section of the 
community has reached may be far higher than 
that-attained by the rest of the population. One 
community may be fully alive to the importance 
of securing representation on the local boards 
and the district councils, whilst the other may 
be wholly indifferent to such matters. The sys- 

of representation by election means the fe. 
Presentation of the views and interests of the 
majority of the population.’ 

Theodore Beck, a Tory by political faith who 
took pride in the imperialist greatness of Bri- 
tain, found in Syed Ahmed Khan the fulfilment 
of his mission. Pax Brittanica was the guiding 
principle of Beck's life and he Was convinced that 
an alliance between the Muslims and the British 
would preserve the British Raj forever whereas 
Hindu-Muslim understanding and co-operation 
would ultimately ruin the British imperial majo- 
tity in India. He succeeded in winning the con- 
fidence of Syed Ahmed Khan, the noblest and 
the most gifted with whom he had "ever enjoyed 
Intimate personal intercourse." Beck cemented 
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Syed Ahmed's belief that while an Anglo-Muslim 
alliance would ameliorate the conditions of Mus- 
lims as a community, the nationalist alliance 
would lead them once again to a state of sweat. 
toil and tears. As Principal of the college, he, 
together with other English Professors, strove to 
instil into the young Muslim students the benefits 
of loyalty to the Raj and trust in the sincerity 
of the British. Even anti-Hindu sentiments were 
often encouraged. 


Syed Ahmed's Lucknow speech can, without 
hesitation, be attributed to Beck's inspiration. 
Just a month before the Lucknow speech, Beck 
had published in The Pioneer, Allahabad, two 
articles expressing identical views.” Beck re- 
peated the same ideas in London in 1895. Ad- 
dressing the London Muslim Association, he em- 
phasised the impossibility of Hindu-Muslim unity 
and deprecated the idea of establishing a demo- 
cratic government in India, as such a system 
would make the Muslims slaves of the Hindus for 
all times to come. He warned them not to re- 
peat the mistakes of 1857 and not to join the 
seditious Indian National Congress. 


Thus, the Muslims were isolated from the 
main stream of national politics and were used 
as pawns in the communal politics of the coun- 
try in a bid to perpetuate the British Raj. When 
Charles Bradlaugh introduced a Bill in the Bri- 
tish Parliament in 1889, embodying the elective 
principle in the organisation of the Legislative 
Councils, Beck sponsored a memorial on behalf 
of the Muslims, representing that democratic in- 
stitutions were not suitable to India, inhabited 
as it was by divergent communties and interests. 
Again, early in 1890, on Beck’s suggestion, Sir 
Syed decided to present a petition signed by 
nearly 40,000 Muslims, through Sir Richard Tem- 
ple, to the House of Commons praying that Par- 
liament would not introduce the principle of elec- 
tion in any scheme of reforms of the Councils. 
Such a step, the petitioners prayed would “des- 
troy that even-handed justice which has been 
hitherto the basis of British rule and place them 
(Muslims) and other minorities in an almost in- 
tolerable subjection to classes actively hostile to 
their welfare.” 

It was mainly due to the efforts of Beck that 
the United Indian Patriotic Association was es- 
tablished in 1889. But it did not serve the 
— — Lvs 
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desired purpose? On December $0, 1894, Sir 
Syed convened a meeting of some influential Mus- 
lims at his home in Aligarh to review the political 
situation. Beck delivered a long speech in the 
meeting and explained the implications of the 
elective principle embodied in the Rules made 
under the Indian Councils Act, 1892, and the re- 
solution of the House of Commons in favour of 
simultaneous examinations for the Indian Civil 
Service. He pointed out that the Muslims were, 
as a result, “in a very awkward dilemma.” They 
should, therefore, organise themselves and form 
an association for representing Muslim interests 
both before the Government of India and the 
British public. He pointed out two serious de- 
fects from which the united Indian Patriotic As- 
sociation suffered—a joint organisation of Hin- 
dus and Muslims, and its object was to create 
public opinion, The Muslims, he asserted, were 
in need of an exclusive organisation of their own 
which was not to indulge in any political agita- 
tion. Nor was it to hold public meetings nor to 
affiliate other associations to it. 

The question of protecting the political rights 
of Muslims, Beck added, had become serious be- 
cau;e of “two agitations....surging throughout 
the country. . for some years.” One, he said, 
was the Indian National Congress, which was en- 
tirely opposed to Englishmen. The second, mo- 
vement against cow-slaughter was against the 
Mussalmans. To prevent cow-slaughter, the Hin- 
dus boycott their opponents to starve them into 
submission. This has resulted into bloody riots 
in Bombay, Azamgarh, etc. Since the English- 
men and the Mussalmans had become the targets 
of these two movements, it was necessary that 
both should unite in opposing both. “We should 
carry on propaganda in favour of true loyalty 
and unity of action", he emphasised. 


At the end of Beck's address and on Sir Syed's 
Suggestion the Muhammedan Anglo. Oriental 
Defence Association of Upper India was establish- 
ed." Beck went home in 1895. There he add- 


57. The main objeets of this Association were: 
(1) to plaee the opinions and views of the 
Musalmans before the British people in gene- 
ral and the Government in particular and to 
protect their political rights; (2) to prevent 
politieal agitation from spreading among the 
Musalmans; (3) to support measures designed 
to strengthen British rule in India; (4) to 


ressed the members of the London branch of the 
Association and declared that Anglo» 
Muslim unity was possible, but — Hindu-Muslim 


Theodore Morison 
death in 1899. Morison had his training from 
Bcck and he faithfully "continued to follow" in 
the footsteps of his predecessor in the Ius d 
building mission. He, too, denounced the 
lishment of democratic institutions in — end and 
declared that if established, they “would reduce 
minorities to the position of hewers of wood and 
drawers of water." On the death of Morison in 
1936, The Times wrote, "But he will best be re- 
membered as an accomplished interpreter of 
Indian Muslim life and sentiment; he was indeed, 
one ot the makers of the Muslim renaissance in 
India." W.A.J. Archbold, who succeeded Mori- 
son in 1905, accomplished the rest. He was am 
ambitious Englishman fired with the late Theo- 
dere Beck's zeal to serve the Muslim community. 
In collusion with Colonel Dunlop Smith, Private 
Secretary to the Viceroy, Lord Minto, Archbold 
manocuvred the scheme of communal represen- 
tation. " 


The role of the three Principals of the M.A.O. 
College was, therefore, quite significant in Mus- 
lim politics. Every one of them took an active in- 
terest in the Indian political controversies’ and 
on not a few occasions were able to guide the 
Muslim leadership in Aligarh "in the particular 
channels they wanted."* 'There are some critics 
who blame the British Principals of the M. A. O. 
College for Sir Syed's anti-Congress and anti- 
Hindu views, particularly Principal Beck whom 
a few described as his “political father.“ This 
is historically incorrect, yet it cannot be denied 
that Beck played “the greatest role, in ‘Britishing’ 
the whole gambit of Muslim politics during this 
period. He prepared the material with which 
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Sir Syed fought the Congress". It would, there- 
fore, be no exaggeration to say, as Rafiq Zakaria 
suggests, that, "but for Beck's initiative and 
help, many of Sir Syed's political and educa- 
tional schemes would not have flourished."* 


Reversal of Government Policy 


The activities of Theodore Beck coincided 
with a deliberate change in the policy of the 
Government towards Muslims. The policy of 
splitting the two major communities and playing 
Muslims against Hindus had really begun with 
the re-organisation of the army. The Indian 
army before the ‘Mutiny’ consisted of Hindus, 
Mussalmans, Sikhs and Poorbias, all mixed up. 
In 1858, Syed Ahmed Khan had deplored the 
fact that the two antagonistic races, Hindus and 
Muslims, should have been placed in the same 
regiment thereby providing them with an oppor- 
tunity for development of feelings of brother- 
hood and comradeship in making a common 
effort for liberation. He maintained, “If sepa- 
rate regiments of Hindus and separate regiments 
of Muhammedans had been raised, this feeling of 
brotherhood could not have arisen.” Sir John 
Lawrence was also of the same opinion. He 
maintained, "Among the defects of the pre- 
Mutiny army, unquestionably the worst, and the 
one that operated most fatally against us was the 
brotherhood and homogeneity of the Bengal 
army, and for this purpose the remedy is coun- 
terpoise, firstly, the great counterpoise of Europ- 
eins, and, secondly, of the native races.“ To 
provide a safeguard against Mutiny, the Peel 
Commission, in its report on military reorganisa- 
tion submitted in 1889, recommended that 
the army should be composed of different nation- 
alities and castes, and as a general rule, mixed 
promiscuously through each regiment."^ The 
object of the whole reorganisation scheme, inter 
alia, was to set caste against caste, religion 
against religion, and company against company. 
Sir Charles Wood, the Secretary of State for 
india, had earlier written to Sir Hugh Rose, "T 
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wish tó have a different and rival spirit in diffe- 
rent regiments, so that Sikh might fire into Hin- 
doo, Goorkha into either, without any scruple. in 
case of need.“ The Army Commission of 1879 
had strongly emphasised this principle of ‘Divide 
et impera." The reorganisation of the army, 
after the Mutiny, thus, destroyed the sentiment 
of unity, and regiments, battalions and companies 
baced on sectarian, class and caste distinctions 
created parochial loyalties. 


In 1871, Sir William Hunters in his book, 
Indian Musslmans: Are they bound in consci- 
ence lo rise against the Queen?, drew the at- 
tention of the British Government to the griev- 
ances of the Muslims and to their complaints of 
British : “Want of sympathy, want of magnanimity. 
mcan malversation of funds, and great public 
wrongs spread over a century.“ Hunter plead- 
ed for justice for Muslims and urged upon the 
government for the removal of the cause of their 
discontent. British officers in India had by then 
realised that any more enfeebling of the Muslim 
community was neither politic nor warranted by 
the exigencies of time.” It was, therefore, con- 
sidered expedient to take Muslims into allian- 
ce rather to continue with the policy of distrust 
and suspicion about them, especially when the 
Government was confronted with a new threat of 
nationalism. of the growing westernised middle- 
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class who were predominantly Hindus.” Some of 
the British officials publicly declared that the po- 
litical interests of the Muslims were identical 
with theirs. Sir John Strachey attacked the whole 
concept of the Indian National Congress by as- 
serting that there was no country as India and 
that there were no Indians in the sense of a 
united people who were bound by racial, cultural, 
or linguistic ties. He, accordingly, claimed that 
there could be no Indian nation or any repre- 
sentation of Indian nationality.” Lord Lytton 
wrote to the Secretary of State for India, Lord 
Salisbury, that it entirely depended upon the 
policy of Her Majesty's Government “whether 
the sentiment of our Muhammedan subjects is to 
be an immense security or an immense danger 
to us." The change in the British policy was 
gradual, but it was definitely evident that it mark- 
ed, as Coupland said, "the end of the decline" of 
the Muslims "and the beginning of recovery.” 


The policy of alienating the Muslims from and 
using them as a counterpoise against the Hindus 
took a definite shape in 1888, when Hume start- 
ed his mass movement and the official attitude to- 
wards the Congress became specifically antagonis- 
ti When on January 4, 1887, Lord Dufferin re- 
ported to the Secretary of State for India about 
the abstention of the Muslims from the annual 
sessions of the Congress, Lord Cross wrote to the 
Viceroy, "This division of religious feeling is to 
our advantage." The views of Lord Dufferin, too, 
had changed by then. In his Saint Andrew's 
Day speech he rebuffed the Congress leaders, des- 
cribed the Congress as representing a “microsco- 
pic minority" and declared that "in the present 
condition of India there can be no real or effec- 
tive representation of the people with their enor- 
mous number, their multifarious interests and 
their tessellated minorities" Lord Dufferin was 
also responsible for initiating the theory of spe- 
cial importance of Muslims in Indian politics, 
and reminded them that “fifty millions of men 
are themselves a nation—and a very powerful na- 
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tion,"* Lord Salisbury declared in a public 
speech in London that it was impossible for Bri- 
tain to hand over the Indian Muslims to the 
tender mercies of a hostile numerical majority.“ 

Dufferin and Salisbury roused the feelings of - 
the Muslims agant the Hindus and it was not 
strange, in the circumstances, that the principle 
of separate represeutation. was smuggled into the 
Indian Councils Act oi. 1892, alunough the Act it- 
zelt had nothing to do with it. Nor had any or- 
ganised association of the Muslims put forth 
such a demand. it was introduced silently; it was 
in the “directious issued to those charged with 
the duty of framing regulations as to the classes 
and the interests to whom representation was to 
be given that the Muslims were named as a class 
to be provided for.” 

Both the Aligarh Movement and the definite 
policy of ‘Divide and Rulc' increased the friction 
between Hindus and Muslims and communal dis- 
turbances grew in irequency." Lhe British Gov- 
ernment made a virtue oi the hostility between 
the two communities as a safeguard of the Em- 
pire in spite of the administrative difficulties in- 
volved therein. Lord George Hamilton, the Sec- 
retary of State for india, wrote to the Viceroy, 
Lord Elgin (October 3, 1895), “Sandhurst (Gov- 
ernor of Bombay) sent me details about the riot 
at Dhullia. Ihe Mahamedans were clearly in 
the wrong. These outbreaks are, from adminis- 
irative point of view, regrettable, but they do 
seem to me to strengthen our position generally 
as reminders of what was the condition of India 
before our authority was established and what it 
would be if abolished. ^ Two years later (May 
7, 1897) Hamiltou, again wrote to Elgin, “I am 
sorry to hear of the increasing friction between 
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Hindus and Mahomedans in the N. W. (North- 
West) and the Punjab. One hardly knows what 
to wish for—unity of ideas and actions would be 
very dangerous politically, divergence of ideas 
and collision are administratively troublesome. 
Of the two latter is the least risky, though it 
throws anxiety and responsibility on those on 
the spot where the friction exists.” 


Here is a weighty rebuttal of the argument put 
forward by quite a few that there was not any 
"hard and fast policy of ‘divide and rule’, pur- 
sued by either the British Cabinet or the various 
Viceroys."" Rafiq Zakaria's estimate “that the 
British policy was not ‘divide and rule'—division 
was already there, it was to use Curzon’s classic 
phrase ‘to hold the scales even’ between the 
Hindus and Muslims“ is neither convincing nor 
borne by public testimony. Did Curzon not 
create a Muhammedan Province by partitioning 
Bengal, comprising a region where the followers 
of Islam were to be in ascendancy? Did not Sir 

. Bamplylde Fuller pursue a deliberate policy to 
establish a religious feud between the two com- 
munities? Bamplylde Fuller merely gave formal 
and official expression to a bare truth when he 
represented the Hindus and Muslims as his two 
wives, the latter being the favourite one. “Those 
who are familiar with the stories of Suo-rani and 
Duo-rani (favoured and discarded queens) in 
Indian folk-tales will easily understand the full 
implications of this. The ‘Divide and Rule jack 
boot’ was still there—only it was on the other 
leg."* Lord Minto's Viceroyalty entrenched Mus- 
lim communalism by introducing the undemocra- 
tic and anti-national communal representation 
and separate electorates. Lord Minto, as his bio- 
grapher stated, “had a liking for the Muhamme- 
dans"* Rafiq Zakaria also admits this fact when 
he says that Lord Minto “was not only sympathetic 
to them but alto realised that the Muslims could 
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— 
provide a good brake against any hasty N de- 
mands for constitutional advancement."* 


Impact of Religious Revivalism 


Communal politics was also accentuated by mo- 
vements of religious  revivalism, The Wahabi 
movement left behind a trail of communal con- 
sciousness in the Muslims, which militated against 
the growth of secular nationalism among them. 
It was purely a Muslim movement and was direct- 
ed against non-Muslims, the infidels, although in 
its later phase it became violently anti-British. An 
aggressive form of Hindu revivalism, particularly 
under the Arya Samaj movement,“ further shar- 
pened the edge of communal disharmony bet- 
ween Hindus and Muslims.” The communal pas- 
sions so aroused were fanned by the Anglo- 
Indian officials and the press" Revivalism be it 
Hindu or Muslim, aptly remarks Raghuvanshi, 
“was certainly not a happy development for the 
growth of a sturdy nationalism in which Hindus 
and Muslims could sink their differences.” 


The leaders of the nationalist movement, who 
were predominantly drawn from the Hindu com- 
munity, based nationalism on the glory of the 
Hindu religion and the traditions of the Hindu- 
history. Tilak, Pal and Ghosh brothers, spear- 
heads of the nationalist movement during the 
close of the nineteenth century, drew inspiration 
from India's past, cited episodes from the history 
of Hindu India, and tried to infuse national 
pride and self-respect into the masses by utilising 
the Hindu gods and heroes. In a multi-religious 
society, Hindu nationalism was bound to weaken 
its secular character. Nationalism, thus, express- 
84. Rafiq Zakaria, 
Politics, p. 146. 

85. Swami Dayananda Saraswati founded the 
Arya Samaj in 1875. The most important 
characteristic feature of the Arya Samaj was 
its emphasis on Shuddhi or reconversion of 
millions of Hindus who had been either wil- 
lingly or forcibly eonverted into other reli 
gions. Shuddhi was strongly resented by the 
Muslims and it had ever been a source of 
chronie feud between the two communities. 

86. Valentine Chirol observed that Hindu revival- 
ism was as ''consistently anti-Mubammedan 
as anti-British, an even more so.  /ndían 
Unrest, p. 120. Also refer to Jawaharlal 
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ed in religious terms and clothed in religious mys- 
tical forms, had no appeal for the politically con- 
scious middle-class Muslims. It rather alarmed 
them and the Aligarh Movement contrived all 
possible means to countcr-act nationalism and 
identified it with Hindu communalism out to 
establish Hindu Raj. The name of Shivaji was 
an inspiration to the Hindus who held Aurangzeb 
in open contempt. The reverse was the case with 
the Muslims. The Rajput heroes like Rana Pratap, 
were the idols of the Hindus and enemies of the 
Muslims. The Third Battle of Panipat was the 
occasion of national mourning for the Hindus 
but of great deliverance for the Muslims."* 


One of the many reasons why the nationalist 
movement did not draw within its orbit wide 
sections of the Muslim community even when the 
Indian National Congress had become a vital and 
acknowledged political force in the country, was 
that the nationalist movement continued to have 
a Hindu religious tinge. Ram Rajya, whatever 
be its significance, was unpalatable to the Mus- 
lims, if not for anything else, at least for its name. 


The partition of Bengal 

The partition of Bengal, as seen earlier, was 
used as a major device by Lord Curzon to drive 
a wedge between the Hindus and the Muslims. 
In the name of Islam and its ascendancy, he in- 
flamed the sentiments of the Muslims, who were 
initially against any kind of division. The Vice- 
roy toured the area that was to comprise Eastern 
Bengal, held consultations with the Muslim not- 
ables, addressed meetings of the Muslims, dwel. 
ling upon the advantages that would accrue to 
them as a result of partition, and canvassed their 
support for the success of his scheme. In one of 
his speeches Lord Curzon promised that par- 
tition "would invest the Mohammedans of Eastern 
Bengal with a unity which they had not enjoyed 
since the days of the old Mussalman Viceroys and 
Kings.“ Official influence was exercised to win 
over those who opposed partition.” 


88. Majumdar, R. C., The History and Culture of 
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The division of Bengal on communal lines, and 
the anti-Hindu policy pursued by Sir Bampfylde 
Fuller, roused the Muslims to acts of volence. 
According to Nevinson, “priestly Mullahs went 
through the country, preaching the revival of 
Islam, and proclaiming to the villagers that the 
British Government was on the Mohammedan 
side, that the law courts had been specially sus- 
pended for three months, and no penalty would 
be exacted for violence done to Hindus or for the 
loot of Hindu shops or for the abduction f 
Hindu widows. A red pamphlet was everywhere 
circulated maintaining the same wild doctrines."* 
Riots broke out at many places, including Dacca, 
and for three days and nights "the Muslim mob 
ruled and looted to their heart's content the rich - 
Marwari jawellers.“ Nevinson toured the riot- 
affected areas immediately after and thus describ- 
ed the situation: "A few lives were lost, temples 
were desecrated, images broken, shops plundered, 
and many Hindu widows were carried off. Some 
of the towns were deserted, the Hindu population 
took refuge in any ‘pacca’ house... women spent 
nights hidden in the tanks, the crime known as 
‘group rape’ increased, and throughout the 
country districts there reigned a general terror 
which still prevailed at the time of my visit.“ 

Through such heinous deeds, directly abetted 
by Lord Curzon’s regime, the Government sought 
to sharpen the edge of communal politics as a 
counterpoise to the growing strength of the ex- 
tremists. To keep away Muslims from the 
Swadeshi and boycott moyements, which the Ben- 
galis had started as weapons for the annulment 
of partition, a propaganda was carried on by 
the agencies of the Government that the benefit 
of this Movement would accrue only to the in- 
dustrialists, who were predominantly Hindus. 
After having kindled the flames of communal- 
ism, partition was annulled. This gave “a rude 
shock to the Muslims, they felt once again betray- 
ed." They believed that the Hindus had forced 
the government to abolish partition. “This led 
the Muslims to think that without organization, 
sufferings and sacrifices nothing could be achieved 
from the government. Blind loyalty was nothing 
but weakness.’ 


91. Nevinson, The New Spirit in India, p. 192. 
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Strategy of Separate Electorates 


The:strategy of Lord Curzon and his successors 
was to set one religion against the other and 
class against class in order to shatter the image 
of national unity and to disintegrate the feelings 
of solidarity. For this purpose he had partitioned 
Bengal, and had thought of establishing a Coun- 
cil of Princes. But in the latter attempt he did 
not succeed. When Lord Minto became Viceroy 
in 1905, he was confronted with a very tense 
situation in the country. In order to enfeeble 
the growing popularity of the Indian National 
Congress, he revived the attempt at the estab- 
lishment of the Council of Princes and enthusias- 
tically pushed through his plan. The Viceroy 
even corresponded with the Princes on the sub- 
ject with a view to obtaining “mutual co-opera- 
tion against a common danger.” He wrote to 
the Secretary of State, “I have been thinking a 
good deal lately of a counterpoise to Congress 
aims. I think we may find a solution in the Coun- 
cil of Princes; or on the elaboration of that idea, 
a Privy Council not only of native rulers, but 
of a few other big men to meet, say, once a year 
for a week or a fortnight at Delhi, for in- 
stance," 


The response of the Princes to the Viceroy's 
communication was encouraging and they even 
recommended certain specific measures, which 
the Government should take to combat the “com- 
mon danger" of the Indian National Congress. 
But the Secretary of State did not agree with the 
proposal of the Viceroy, as he had complete faith 
in the loyalty of the Princes and was convinced 
of their full support against any kind of upsurge. 
What really worried Lord Morley was the grow- 
ing sense of national consciousness among the 
Muslim younger generation. In spite of the 
efforts of Sir Syed Ahmed Khan and his followers 
and the policy of the Government of India for 
alienating the Muslims from the Hindus, West. 
ern education had created the same awakening in 
them as it had done among the educated Hindus 
during the last quarter of the nineteenth cen- 
tury. Thus, Morley wrote to Minto, “everybody 
warns us that a new spirit is growing and spread- 
ing over India.... Be sure that before long the 
Muslims will throw in their lot with the Congress 


95. Lady Minto, India; Minto and Morley, pp 
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against you.” Minto agreed with Morley and 
wrote him, “The younger generation (of Muslims) 
were wavering inclined to throw in their lot with 
the advanced agitators of the Congress, and a 
Lowl went up that the loyal Mohammedans were 
not to be supported, and that the agitators were 
to obtain their demands through agitation.’ 

Lord Minto, at the behest of the Secretary of 
State, soon began to elaborate the scheme of Re- 
forms which should at least satisfy the Moderate 
element in the Congress. But Minto’s real con- 
cern was to devise means for weaning the Mus- 
lims from the politics of the country and obli- 
terating from their minds the sense of nation- 
alism. 80, before the intended Reforms could 
take shape, a scheme for winning the M uslims had 
taken a tangible form. A deputation of the Mus- 
lims was arranged to meet the Viceroy to pre- 
sent their demands to His Excellency. The main 
actors in the drama were Principlal Archbold of 
the Aligarh College and Colonel Dunlop Smith, 
Private Secretary to the Viceroy. 

A deputation, consisting of thirty-five promi- 
nent Muslims drawn from different Provinces and 
led by His Highness the Aga Khan, met the Vice- 
roy on October 1, 1906, and presented to him an 
address in which they made two important de- 
mands on behalf of the Muslim community. The 
first was that the position accorded to the Mus- 
lim community in any kind of representation 
should be commensurate with their numerical 
strength and also with their political importance 
and the value of the contribution “they make to 
the defence of the Empire,” and consistent with 
“the position they occupied in India a little more 
than a hundred years ago.” Secondly, that the 
methods of nomination and election had failed 
i9 give the Muslims a proper type or adequate 
number of representatives and if the principle 
of election was to be accepted by the Government 
in the forthcoming reforms, they should be given 
the right of sending their own representatives by 
themselves through separate electorates compris. 
ing the Muslims alone, beginning from the local 
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bodies and going up to the Imperial Legislative 
Council, including the Senates and Syndicates of 
the Indian Universities. In addition to these 
two important demands, the deputation.. also 
asked for greater representation ol the Muslims 
in. the services of the Government, and protec- 
tion of their interests if an Indian was to be 
appointed a member of the Governor-General's 
Executive Council. The address concluded that 
"in. furthering: Muslim interest, Government will 
be only strengthening the bond of loyalty and 
laying the foundation of their political advance- 
ment and. prosperity." 

Lord Minto expressed his entire agreement 
with the demands of the deputation and promis. 
ed that in any system of “representation whether 
it affects # municipality or a district board or a 
legislative council in which it is proposed to in- 
troduce or increase, an electoral organisation the 
Muslim community should be represented as a 
community. The Viceroy also sympathised with 
che extra claims of the Muslim community and 
said, "You. justly claim that your position should 
be estimated not only on your numerical strength, 
but in respect of the political importance of your 
community and the. services it has rendered to 
the Empire." He further observed, "I am en- 
tirely in accord with you. Please do not mis- 
understand me; I make no attempt to indicate" 
by what means representation of “the communi- 
ties can be obtained, but I am as firmly conyinc- 
ed as I believe you to be, that any electoral re- 
présentation in India would be doomed to mis- 
chievous failure which aimed at granting a per- 
sonal enfranchisement regardless of the beliefs 
and traditions of the communities composing the 
population of this continent." Finally, the Gov- 
ernor-General gave an assurance that the politi- 
cal rights and interests of the Muslims “will be 
safeguarded in any administrative reorganisation 
with which I am concerned, and that you and the 
people of India may rely on the British Raj to res- 
pect, as it has been its pride to do, the religious 
beliefs and the national traditions of the myriads 
composing the population of His Majesty's Indian 
Empire," 

The Anglo-Indian officers and the European 
population in India were jubilant at the success 
of this "command performance.’ The Viceroy 
himself wrote that October l, 1906, was "a very 


98. An expression used by Maulana Mohamed Ali 
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eventiul day: as some one said to me, An 
in Indian history’ An official of the Govern- 
ment of India wrote to the Viceroy, I must send 
Your Excellency a line to say that à very big thing 
has happened today." A work of s 
tiat will affect India and Indian history for 
long year. It is nothing less than the pulling 
back of, twenty-six millions of people from join- 
ing the ranks of the seditious opposition. The 
biographer of Lord Minto described the Viceroy's 
speech to..the;depuitaiton as “a charter of Islamic 
rights," ! 
Coupland rejects the popular belief that the 
Simla’ Deputation "was engineered" to meet the 
Governor-General and the main actors in this 
drama were Principal Archbold’ of the ‘Aligarh 
College, and Colonel Dunlop Smith, the Private 
Secretary to the Viceroy. He says, "there js Ho 
evidence 0 suggest that the deputation was in 
any sense exgineered. It was actually « ised by 
the well-known Moslem leader, Nawab Mahsin-ul- 
Malk. M. 8. Jaime and Rafiq’ Zakatia ho 
have made special study of the Aligarh Movement, 
support Coupland's conclusions. - x 


The Aga Khan deputation received à good 
press in Britain. The same day when the depu- 
‘ation waited on Lord Minto, The Times pub 


in his Presidential Address at Covonadà ser 
Sion of the Indian National Congress. 
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ment, pp. 153-56. 
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lished an article extolling the wisdom of the Mus- 
lims and observed that "they had never been 
enamoured of representative institutions on the 
European model and that there was no nation 
im India as there was in Britain." Other British 
papers, too, wrote in the same tone. "It appears 
Írom these articles" wrote Tufzil Ahmed, "how 
the English press looked upon Indians being one 
nation with a sense of shock and heart-burning 
and how pleased they were to see it broken into 
pieces and how proud they felt in setting the 
Indians against one another on the basis of re- 
ligion and of creating lasting hostility between 
them.“ The Government of India searched for 
a pawn on the chess-board of Indian politics and 
they found it in the willing Muslims who desir- 
ed to have their special claims recognised in the 
impending constitutional reforms and to establish 
their separate political existence. Buchan gave 
true expression to the British policy when he 
said that Lord Minto's "speech undoubtedly pre- 
vented the ranks of sedition being swollen by 
Moslem reauits, an inestimable advantage on the 
day of trouble which is dawning.’ 

Lord Morley did not initially approve of se- 
parate electorates. His objection was two-fold. 
Firstly, that it would create an invidious distninc- 
tion between the Muslims and the Hindus, and 
secondly, that it would give the Muslims in seve- 
ral cases two votes instead of one. On the con- 
trary, he suggested a scheme of joint Electoral 
College, but ultimately succumbed to the pressure 
of Minto. The system of separate electorates was, 
thus, introduced in the teeth of the opposition 
of nationalist India. The system was mischievous, 
as it threatened to break India’s political unity 
and was sure to have adverse effects on the growth 
of a national spirit. A Muslim remarked, “The 
attempt on the part of my co-religionists to create 
an irreconcilable Ulster in India is not very laud- 
able“. He prophetically added that "this will 
veritably be the opening of Pandora's box and 
India will then be confronted with a grave situa- 
tion of the first magnitude," 


Several members of the Muslim community later 
felt that in asking for communal electorates they 
had committed a serious mistake. Ramsay Mac- 
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Donald wrote in 1911, that "several people spoke 
to me with bitterness about the way that certain 
of their leaders had consented to play a game 
planned for them by the Anglo-Indian officials." 
Whatever might have been the difference among. 
the Muslims as to the wisdom or folly of the step, 
there was à general agreement among progressive 
Indians that the scheme of communal representa- 
tion was a clever move on the part of Lord Minto 
and his Government to prevent the Indian peo- 
ple from uniting and from  depriving the Re- 
forms of 1909 of much of their utility. In this 
game a large number of Muslims agreed to play 
to the tune of political masters. 


Alter the introduction of communal represen- 
tation the cleavage between the two communities 
widened and there existed constant tension bet- 
ween the Hindus and the Muslims. According to 
the Indian Statutory (Simon) Commission the 
communal tension was “a manifestation of the 
anxieties and ambitions aroused in both commu- 
nities by the prospect of India’s political future. 
So long as the authority was firmly established in 
British hands and self-government was not thought 
of, Hindu-Moslem rivalry was confined within a 
narrow field....there was little for members of 
one community to fear from the predominance of 
the other. The comparative absence of communal 
strife in the Indian States today may be simi- 
larly explained. Many who are well acquainted 
with the conditions of British India a generation 
ago would testify that at that epoch so much good 
feeling had been engendered between the t 
sides that communal tension as a threat to civi 
peace was at a minimum. But the coming of the 
Reforms and the anticipation of what may f 
low them have given new point to Hindu-M 
lem competition." But the Commissioners di 
not say nor would have they said, who create 
the feelings of communal strife between the 
Hindus and the Muslims. 


The All India Muslim League 
Five days after the Aga Khan deputation hat 

met Lord Minto at Simla, the Indian correspo! 

dent of The Times reported, “The Muhamm 

dan delegates assembled here discussed inf 

ly the question of forming an association with 

view to safeguarding the interests of the comm 
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nity throughout India. it was decided in the 
first place to organise political awociations which 
should. send representatives to a central body, 7* 
This was corroborated by the Aga Khan himself 
He wrote in his Memoirs, "Mohsin-u-Mulk and 


action, and that we must secure independent 
political recognition trom the British Government 
as à nation within a nation 

But Nawab Salimullah Bahadar of Dacca took 
the initiative” He circulated a letter contain. 
ing a plan for "the Muslim All-India Confede- 


Salimullah's scheme had definitely a little scope 
and was defective, but it was the embryo from 
which the Muslim League emerged. Salimul. 


was formed with Viqur-ul-Mulk and  Mobsin-ul- 
Mulk as Joint Secretaries. The committee was 
entrusted with the task of framing a constitution 
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that during his absence from India Nawab 
Mohsin-ul-Mulk would not do anything be. 
fore first finding out if the steps to be taken 
has the full approval of Government private 
ly, ...."^ Minto Papers, Vol. No. 196. 

ll. Syed Ameer Ali, founder of the Centra} 
National Muhammedan Association in 1877, 
had since then urged the Muslims to organis: 

i political group, 
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ed undefined «ill its Karachi session in 1907, 
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may arise asto the intentions of the Government 
with regard to any ol its measures; ay 
(2) To protect and advance the political 
and interests of the Musalmaris ol India 
before 


the objects mentioned above, + one 


of India.” : «wr 
The formation of the Muslim League 
great landmark in the history ol Indian 
lor it was under the aegis of this body 
large number of Muslims, mostly, Nawabs, à 
lords and_titleholders, kept communaliun 


Li 
politics, 


HE 


and prevented the bulk of Muslims 
in line with the nationalist forces in 
The League realised the hopes of 
by consistently fighting the growth 
tionalism and th i 
gument to British Government for denying in- 
dependence to Indi "Minto's policy saw its 
culmination when the Moslem League fought for 
recognition as the sole representative body of the 
Indian Musalmans"?* and finally it was to split 
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India into two parts, 


Hindi-Urdu Controversy 


Benares in 1867, when Hindus organised a 
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movement to replace Urdu by Hindi and the 


Persian script by the Devnagari script. Immediate- 
ly, after the anti-Urdu campaign, Syed Ahmed 
Khan, it is reported, “told his superior officer, 
Mr, Shakespeare, that he was convinced after the 
anti-Urdu agitation of the pro-Hindi Hindus that 
there was no hope of any kind of joint action by 
Hindus and Muslims. Muslims, he said, had to 
organise themselves on their own to safeguard 
their heritage. , 
Hindi-Urdu controversy was confined essential- 
ly to North where the British administrators, 
hen Persian remained no longer the Court 
language, were faced with the question: which 
was the language of North India, Urdu as writ- 
ten in the Persian script or Hindi with its Dev- 
magri script. Obviously, the Hindus insisted on 
the replacement of Urdu by Hindi in Devnagri 
script whereas the Muslims were vehemently op- 
posed to it. Sir George Campbell, the Lieute- 
ae of Bengal, was the first to initiate 
the introduction of Hindi in Bihar, which then 
formed part of Bengal In 1872, he issued in- 
structions that in future Hindi in Devnagri script 
would replace Urdu for the transaction of all 
official business in the Patna and Bhagalpur Divi- 
sions. This was sharply resented by the Muslims 
"and they strove for the withdrawal of this order, 
but George Campbell remained adamant. 
The order, however, remained more or less a 
dead letter under George Campbell's successor, 
Sir Richard Temple. The Hindus, in their turn, 
Fesénted the lukewarm attitude of Sir Richard 
‘Temple towards Hindi. Under Sir Ashley Eden 
Hindi, again, became a live subject and the Gov- 
“ernment of Bengal issued clear directions that 
from January 1, 1881, Hindi in Devnagri script 
would be exclusively used in all official docu- 
ments and that the issuing of any document in 
the Persian script by the courts, except as exhibits, 
"was absolutely forbidden." Police officers and 
subordinate services were warned that those who 
did not possess à working knowledge of the Dev- 
nagri script would be replaced by those who were 
competent for the transaction of official business 
in that script. 
These orders and the firm determination of Sir 
Ashley Eden to enforce them rigidly deeply anta- 
gonised the Muslims against the Hindus. They 
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thought that it was at their instance at Urdu 
had been replaced in Bihar. Angry representa- 
tions were made to the Government and when- 
ever there was an opportunity, a forceful demon- 
stration of their anger was made. The aggressively 
communal attitude of many newspapers aggra- 
vated the already strained relations between the 
two communities, Syed Ahmed Khan particularly 
became more bitter and declared that "the adop- 
tion of the Nagri character and the Hindi lan- 
guage will greatly injure educated Musalmans 
in both official and private life. It will in fact 
be the greatest injury save deprivation of their 
religion.“ 

Early in 1882, a fierce controversy was raged in 
the Punjab over the use of Urdu or Hindi. The 
Arya Samaj enthusiatically advocated the use of 
Hindi as the most suitable language “for the re- 
javenation of Hindu nationality.” In a speech in 
April 1882, at Ambala, Lajpat Rai opposed the 
use of Urdu and expressed his conviction that the 
political) solidarity of the Hindus demanded the 
development of Hindi into the national lan- 
guage of India. In the North-Western Provinces 
also the relations between the two communities 
were embittered on the language issue. In 1883, 
a suggestion emanated that the character of the 
court language should be changed írom Persian 
to Devnagri script. It proved a spark. The entire 
Muslim official class in the Province arrayed itself 
against the suggestion and violent protests were 
raised both in the public and in the press. Syed 
Ahmed Khan advised the Muslims to form the 
Anjuman-i-Himayat-t-Urdu in all the Provinces 
in order to safeguard the interests of the Urdu 
speaking people. A central committee was also 
formed with Syed Ahmed Khan himself as its Sec- 
retary. 

With the formation of the Indian National 
Congress in 1885, there was a lull in the langu- 
age controversy, The emphasis of the Congress 
leaders was on Hindu-Muslim unity and they 
would not side with any movement which would 
alienate the Muslims from the Hindus. However, 
another spurt came in 1898, when the leading 
Hindus of N. W. Provinces and Oudh waited in 
deputation upon Sir Antony .Mac-Donnell,* the 
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Governor of the Province, and impressed upon 
him the desirability of introducing Hindi in Dev- 
n^gri script as the court language. Sir Antony, 
While conceding to the demand, deprecated any 
hasty change in the existing practices of the courts 
and Government offices. However, two years later 
by a Government resolution Devnagri character 
was given the same status as the Persian character 
and the use of both the languages was permitted 
in courts and offices. It was also decreed that no 
person "shall be appointed, except in purely 
English office, to any ministerial appointment 
henceforward unless he can read and write both 
the Nagri and Persian characters fluently."* 
This infuriated the Muslims as the "new order 
not only hit them economically, but culturally." 
They could swallow the abolition of Urdu in 
Bihar "but to strike against it in its very home" 
the United Provinces—was too severe a blow. 
Besides, they felt the blow rather intensely: be- 
cause "it came so soon after the death of Sir 
Syed; somehow they believed that if he had been 
alive such a disaster would never have befallen 
them... Sir Antony MacDonald was described 
as an enemy of Islam” and a "pro-Hindu sat- 
rap." An Urdu Defence Association was formed 
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which carried on virulent Propaganda against 
Hindi. All this annoyed the Governor. He ask- 
ed Nawab Mohsin-ul-Mulk to desist from fom- 
enting agitation and sever all his connections 
with the Urdu movement; otherwise he would not 
be allowed to continue as the Secretary of the 
Muhammedan Anglo Oriental College, Aligarh, 
Mohsin-ul-Mulk had to retreat. "This role of a 
partisan on behalf of the Government towards 
which they were taught to have an attitude of 
unconditional loyalty was terribly shocking to 
the Muslims as a whole; particularly the 
generation at Aligarh was completely Gun 
ed and became suspicious of the British profes. 
sions of friendship with them.“ ^d Ss 
But the hostility of the Muslims, was concretely. 
directed against the Hindus, as the Government, 
it was firmly believed, was favouring them. The 
glee of the Hindu press on this issue was too ex- 
uberant not to be noted by. the Muslims. 
The Hindus, on their part, nursed a grievance. 
that the Government had abdicated in favour of. 
the Muslims in not firmly implementing its own. 
decisions. All this foreboded a deep rift which. 
sought to cleave society and culture into two irre- 
concilable groups. Ho vd 
— — — ell oe — — 
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CHAPTER XI 


The Indian Councils Act, 1892 


The Indian Councils Act, 1861, ran its course 
lor a little more than three decades and it had 
the longest span of life of all such measures dur- 
ing the post-Mutiny period? But the working 
of the 1861 Act soon disclosed the inconvenien- 
ces and shortcomings from which it suffered, and 
consequently suggestions for reforms began forth- 
coming from the Governor-General. Lord 
Mayo pointed out that the Government of India 
was "in one respect in an unfortunate position, 
for there is no assembly or any means of discussion 
similar to that which prevails in other countries, 
whereby members of Government can give an im- 
mediate reply to statements made, and adminis- 
ter on the spot to negative the exravagant and 
inaccurate assertions. We are often obliged to 
wait for weeks and months, before an answer can 
be given to even the most absurd accusation."? 
To remedy such an €xasperating situation, Lord 
Mayo suggested that annual budgets should be 
submitted to the Madras and Bombay Councils 
for their consideration. Such a proces would 
enable the Presidency Governments to give due 
publicity to the estimates and the accounts of the 
year under review. He scouted the apprehensions 
of his colleagues in the Council that free discus- 
sion and criticism of Government proposals 
would jeopardise the prestige of the Government. 
The Governor-General firmly believed that if 
the Government had neither the capacity nor the 
ability to adequately defend its measures in a 
Council constituted of its own nominees, there 


was no justification for the British to govern 
India.“ lal 


1. The Councils were reformed in 1892, 1909, 
1919 and 1935. 


2, Proceedings of the Legislative Council of the 
Governor-General, X, 1871, p. 431. 


3. Lord Mayo's Memorandum, June 2, 1871. 


Lord Northbrook, then First Lord of the Ad- 
miralty, wrote to Lord Ripon, the Governor- 
General, in 1881, suggesting the advisability of 
creating in each Presidency a certain number of 
Indian “councillors” who should be consulted on 
all legislative measures affecting the country. 
Later in the same year Lord Ripon recommend: 
ed to the Secretary of State for India that the 
Supreme Council should be immediately reorganis- 
ed, as that would enable the people to acquire 
political training. He complained that his prede- 
cessor, Lord Lytton, had deliberately repressed the 
Council by not filling the vacancies and thereby 
keeping the membership at the minimum. He 
further told the Secretary of State for India, Lord 
Hartington, that the Council as constituted un- 
der the Act of 1861, lacked a representative cha- 
racter and it had served no useful purpose to the 
Governor-General for ascertaining public opinion. 
The nominated Members, he maintained, did not 
take an active interest in the business of the 
Council and that it was “considered, and is very 
much in reality, a sham." 

Lord Ripon's plan of reorganisation of the 
Council provided for elected members, not ex- 
ceeding ten in number, of whom three were to 
be the nominees of the Municipalities of Madras, 
Bombay and Calcutta and the remaining seven 
were to be elected by the Municipal Committees 
of other towns selected by the Governor-General 
in Council or by an Act of the Legislative Coun- 
cil. He asserted that his scheme of reorganisation 
ccce ens HP PCR 

Selection of Papers relating to the Constitu- 
tion and Functions of the Legislative Council, 
1886, pp. 294-05. 

4. Northbrook to Ripon, September 7, 1881. As 
cited in Hira Lal Singh, Problems and Poli 
cies of the British in India, 1885-1898, ». 86 
f.n. 
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was based upon justice and was in accordance 
with the policy that India was governed by pub- 
lic opinion. Ripon was firmly of the opinion 
that such a policy would contribute to the con- 
tinuance of British rule in India more than a 
policy of repression.“ 


Lord Hartington took a year to send his reply 
to Lord Ripon’s reorganisation scheme. During 
this period he sought advice from Sir Henry 
Maine, Sir C. U. Aitchison and Sir Alfred Lyall. 
They did not favour Ripon's scheme and regard- 
ed the element of elected Indians in the Suprme 
Council as a hazardous experiment. Reinforced 
by this advice, the Secretary of State wrote to 
Lord Ripon that the elective principle was 
alien to the ideas and habits of Indians, and that 
the members elected by the Municipal Com- 
mittees could not really be regarded as represen- 
tatives of the people of India. He advised the 
Governor-General that he should wait for the 
consideration of his scheme till the results of the 
experiment in Local Self-Government were known 
and that in the meantime a judicious nomina- 
tion of members to the Council could secure the 
practical advantages that his scheme envisaged.* 
Lord. Ripon was. utterly disappointed and he did 
not any more pursue the matter either with Har- 
tington or. Kimberley, his successor in the India 
Office. 


The impact of enlightened liberalism and the 
humanistic spirit of the West had developed in 
the educated people of the resurgent India of the 
nineteenth century an image of national oneness 
despite the linguistic, regional and religious diver- 
sities from which the country suffered. But the 
political ambitions of the people as yet envisag- 
ed were no more than in terms of a responsible 
government under the British Crown—a goal to 
be achieved through a long process of trial and 
error, of moral persuasion, and the pressure of 
public opinion. An organised beginning in this 
direction was made by the Madras Mahajan 
Sabha in Dec. 1885. The Sabha put forward the 
demand for the selection of members of the Coun- 
cils by an electorate consisting of local bodies, the 
Universities and the Chambers of Commerce, 
This was followed by the concerted efforts of the 
Indian National Congress. W. C. Bonnerjee, 


6. Ibid. 
7. Hartington to Ripon, December 20, 1882. 


President of the first Session of the Congress, 
while outlining the objects of this newly estab- 
lished organisation, maintained that the Congress 
stood for the presence of elected members in the 
Councils, and the right to discuss the budget and 
ask questions A resolution passed by the Con- 
gress prayed that the Supreme and the exi 
Local Legislative Councils Should be expanded 
through the admission of a considerable propor- 
tion of elected members, the creation of similar 
Councils for the North-Western Provinces and 
Oudh and also for the Punjab, that all budgets 
should be referred to these Councils, that the 
right of interpellations be granted, and that a 
Standing Committee of the House of Commons 
should be constituted to receive and consider 
any formal protests that may be recorded by ma- 
jorities of such Councils against the exercise by 
the Executive of the power, which would be 
vested in it, of overruling the decisions of such 
majorities. The object of the Indian National 
Congress in 1885. was to ensure “a P. tary 
safeguard against bureaucratic actions, such as 
have been lately witnessed in profusion in the As- 
sembly in respect of the rejection or vetoing of 
popular demands accepted by a majority, and 
che certification of Government demands rejected 
by the people's representatives“ goni 

The demand for the expansion of the Coun- 
cils was reiterated and elaborated at the second 
session of the Congress. Dadabhai Naoroji as- 
serted in his Presidential Address that the elec. 
tive element was the essential ingredient of the 
demand for the expansion of the Councils, “If 
this representation is introduced, the greatest be- 
nefit will be conferred upon the Government it- 
self, because at present whatever Acts they pass 
do not quite please us.” He condemned the ex. 
isting constitution of the Councils and maintain- 
ed, "It is true that we have no right to demand 
any explanation even from them; they are not 
our’ representatives, and the Government cannot 
relieve themselves from any dissatisfaction we may 
feel against any law we don't like. If our own 
Tepresentatives make a mistake and get a law 
passed which we do not want, the Government at 
any rate will escape the greater portion of the 
———À— ee E : 
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consequent unpopularity."^ Surendranath Ba- 
nerjea moved the resolution on the Reform and 
Enlargement of the Councils? In an eloquent 
and powerful speech he said, "We are passing 
through a period of probation, a period of trial 
under the auspices of one of the most freedom- 
loving nations of the world. And we claim that 
the period of probation may now fairly terminate, 
that the leadingstrings may be taken off and the 
child, having emerged. into the dawn of mature 
manhood, may at any rate be partially entrusted 
with the management of his own affairs." 

The resolution passed at this session of the Con- 
gress made tentative suggestions for the reform 
of the Councils which demanded, inter alia, a 
materia] increase in the membership of the Sup- 
reme and Local Councils, and suggested that not 
less than one-half of the members of such enlarg- 

not more than 


one: fourth nominated officials and 
non officials. The elected members were to be 
indirectly returned by the Municipalities, Local 
Boards, Chambers of Commerce and Universities 
in the case of Local Councils. The Local Coun- 
cils so constituted would in their turn elect mem. 
bers of the. Supreme Council. The right of over. 
ruling the decisions of the Councils was con- 
ceded to the Government concerned, subject to 
the provision of appeal against Executive action 
to the Government | of India and the Standing 
Committee of the House of Commons to which 
bodies the respctive Governments were to ex- 
plain, within a priod of one month, the reasons 
for overruling the decisions of the Councils. The 
resolution invited all public bodies and associa. 
tions in India to represent to the Governor-General 
that a Commission be appointed by Her Majesty's 
Government to enquire into the best. method “of 
introducing such a tentative form of Representa- 
tive Institutions into India.” 

Precisely, the same resolution was repeated in 
the 1887, 1888 and 1889 sessions of the Congress. 
In 1891, the resolution on Representation? re. 
iterated. che previous demand and firmly stated 
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the conviction of the Indian National Congress 
tħat India would never be efficiently or justly 
governed, nor would her people be prosperous 
and contented until they were allowed through 
their elected representatives a potential voice in 
he legislature of the Country.” Another resolution 
asserted that “all financial questions, including 
all budgets.” should be “submitted to and dealt 
with” by the Councils, and that their members 
should be entitled to ask questions on all matters 
of administration within the limits of safety 
Thus, the enlargement of the Councils, their consti- 
tution on the elective principle and the right to 
ask questions and seek redress became the main 
demand of the Indian National Congress, and, 
as such, Macaulay's vision, in the words of Coup- 
land “secmed to be taking shape. European know- 
ledge had created a demand for European institu- 
tions.'"* 


Dufferin's Scheme of Reforms 


Lord Dufferin, immediately after his assump- 
tion of office as Viceroy and ^ Governor-General 
of India, recognised that the aspirations of the 
people expressed through the educated class, the 
cream of the people and the brain and conscien- 
ce of the country, were natural enough. He re- 
corded u Minute early in 1886, and emphasised 
the urgent necessity of liberalising, if not the 
Supreme Council, at least the Provincial Legisla- 
tive Councils. He wrote that the Government 
should make up its mind as soon as possible, in 
regard to the policy it intended to pursue. “In 
spite of the serious array of arguments”, Lord 
Dufferin observed “which I have adduced against 
the change my instincts rather propel me in the 
Opposite direction, at all events so far as to try 
the experiment of liberalizing, if not the sup- 
reme, at least the subordinate legislative coun- 
cils.” He added, "Now that we have educated 
these people, their desire to take a large part in 
the management of their own domestic af- 
fairs seems to be a legitimate and reasonable as- 
piration, and I. think there should be enough 
statesmanship against us to contrive the means of 
permitting them to do so without unduly com- 
promising our Imperial Supremacy."™ 


14. Coupland, R., The Indian Constitutional Pro 
blem, p. 23. 
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Lord Dufferin firmly believed that it was not 
Possible to set up in India any system of demo- 
cratic government on the British pattern. Bur 
he thought, at the same time, that it was not im. 
possible to accept the suggestion voiced through 
the Indian National Congress for the widening 
of the basis of the Legislative: Councils both at 
the Centre and in the Provinces. He also believ. 
ed that whatever reforms the Government thought 
necessary and desirable to introduce. must be 
given quickly and with good. grace and that it 
should forthwith announce "that these concessions 
must be accepted as a final Settlement of the 
Indian question for the next ten or fitteen years, 
and to forbid mass meetings and incendiary spee- 
chifying.'"*. The Viceroy also observed that evi- 
dently India was not a country "in which the 
machinery of European democratic agitation can 
be applied with impunity." 

Lord. Dufferin had felt keenly the need of 
having a sounding-board for eliciting the opin- 
ions of leading sections of Indian thought in 
Order to ascertain their reactions to the policies 
of the Government and its administration. He 
did not consider the existing. system satisfactory 
and. maintained that personally he should feel 
"could 
rely to a larger extent than at present upon the 
experience and counsel of Indian. | co-adju*ors." 
The fact of their supporting the Government, 
the Governor-General maintained, would make 
popular many of its acts which had been hitherto 
criticised and resented because they had been 
considered to have been imposed upon them 
through a Legislature composed of members who 
did not represent Indian opinion. And "if they 
in their turn have a native party behind them, 
the Government of India would cease to stand up, 
as it does now, an isolated rock in the middle 
of the tempestuous sea, around whose base the 
breakers dash themselves simultaneously from all 
the four quarters of the heavens," 

Lord Dufferin and his Government could see 
in the réformed Councils another virtue. Under 


ernor-General in Council for 


the conduct of 
legislative business; 


He could also veto any 


16. Ibid. 
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law or regulation passed by the Legislative 
Council and assented to by the Governor-Gencr- 
al.“ The Secretary of State was required to be 
informed of all the important bills which the 
Government of India desired to be introduced 
in the Council. The Secretary of State, after 
considering all such bills, would intimate to 
the Governor-General his objections or 
tions thereon, and it was incumbent upon the 
Government of India to amend or modify their 
measures accordingly.” In case of urgent legis- 
lation, when the previous sanction’ of the Secre- 
tary of State could not be obtained,” jt was es- 
sential to inform by telegraph the Secretary of 
State of the Government's intention“ Even with 
regard to fiscal matters the Government of India 
Was required to act upon specific instructions. 
Lord Dufferin and his Government, therefore, 
believed that the association of Indians represent- 
ing the enlightened public opinion in the pro- 
posed reformed Councils would diminish the 
grip of the Secretary of State, who "was for ever 
brandishing his responsibility to the British peo- 
ple through Parliament in their faces.” If there 
was a popular and elected element in the Legis- 
lative Councils in India, “the Government of 
India could retort that they had the backing of 
the Indian people." In the reformed Councils 
the Government of India could, thus, foresee an 
increase in their own powers and prestige, It 
would also satisfy the European commercial in- 
terests in India, which had, by then, spread 
widely and firmly in the country. They clam- 
oured for representation in the Indian Councils 
to present their point of view which, they felt, 


19. Ibid. S. 21. 

20. Legislative Despatch from the Secretary of 
State, No. 58, December 31, 1863. In 1870, 
the Duke of Argyll, then Seeretary of State 
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the British Parliament had so far completely 
ignored. 


Lord Kimberley, the Secretary of State, was in- 
clined to make some concessions in regard to the 
re-organisation of the Councils. In 1884, he had 
asked A. Mackenzie to prepare a Memorandum 
and suggest the reforms that could desirably be 
introduced. Mackenzie pointed out in his Me- 
morandum that the official majority in the 
Councils had discredited them with the general 
public and it was under the circumstances high- 
ly desirable to introduce a larger non-official ele- 
ment with a more representative character. He 
also suggested that it would be advantageous, if 
the Provincial | Governments referred certain 
matters, specially those relating to the revenue 
department, to councils, of distinguished non-offi- 
cials having consultative functions.“ 


During the entire tenure of his office, Lord 
Duffetin vigorously pursued with the Home au- 
thoritits the question of reform and took all 
possible steps, which he was competent to take, 
to further his cause. He supported Sir Alfred 
Lyall's proposal for establishing à council in the 
North-Western Provinces and it was inaugurat- 
ed in January, 1887. On February 16, 1887, on 
the occasion of the Jubilee celebrations of the 
Queen, he declared in a speech at Calcutta, 
„„ lad and happy should I be if during my 
sojourn amongst them circumstances permitted 
me to extend and place upon a wider and more 
logical footing the political status which was so 
wisely given a generation ago by that great 
statesman Lord Halifax... ,"** 

lus ct 3 * 


Recommendations of Dufferin’s Committee 


Dufferin finally communicated his views on 
the reform of the Councils to his Executive 
Council on September 20, 1888, for their consi- 
deration and opinion. The Executive Council 
unanimously endorsed Lord Dufferin's views on 
the enlargement of the Provincial Councils and 
the extension in their functions.“ The Gover- 
nor-General thereafter appointed a Committee 
of the Executive Council consisting of Sir George 


24. Memorandum, dated May 24, 1886. 
25. Dufferin, Speeches, p. 159. 
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patch from the Government of India, No. 67 
dated November 6, 1888. 
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Chesney, Sir Charles Aitchison and James 
Westland* to formulate a detailed scheme for 
the reorganisation of the Councils. The Com- 
mittee submitted its proporals on October 10, 
1888,* and the Government of India accepted 
them in their entirety, 


The main recommendations of the Committee 
were: (1) the expansion of the Presidency Coun- 
cils. of Madras, Bombay and Calcutta, and en- 
largement of their functions; (2) the establish: 
ment of the Executive Council in Bengal as 4 
condition, precedent to the reconstitution of a 
Legislative Council there; (3) the reorganisation 
of the Presidency Councils with a view to pro- 
viding representaton to more important inter- 
ests; (4) provision of direct election to the 
Second Division comprising representatives of 
che trading, professional and agricultural classes, 
of the interests of thé European planting com: 
munity, and of the interests of stable and effec- 
ive administration; (5) the representation of the 
Muslims in proportion to their numerrical 
strength; (6) the reservation of seats to be filled 
by. nomination as a safeguard against any in- 
equality in the result of elections; and, (7) fixing 
the strength of the elected members at not more 
than two-fifths of the total membership of a 
Council. 


The Committee recommended that the Provin- 
cial administration should be divided into two 
parts, general and local and that the Councils 
be invested with larger powers in local matters. 
With regard to the enlargement of the functions 


27. Westland was officiating Finance Member. 


28. Antony MacDonnell, Home Secretary to the 
Government of India, drew up a scheme of 
reforms under instructions from Lord Duffer- 
in and it was referred to the Committee ap 
pointed by the Governor-General for its con- 
sideration. It seems that the Committee had 
freely drawn on this scheme. The proposal 
for the establishment of a chamber of two 
orders was put forward by MacDonnell. He 
suggested that the Rajas and Nawabs, duly 
recognised by the Government, should be al 
lowed to elect from among themselves mem 
bers of the first order. Members of the second 
order were to be elected by an electoral col 
lege consisting of electors selected from ths 
municipal and district boards in each district. 
Constituencies were also to be created from 
the large cities and the universities. 
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of the Councils, it was proposed that the Councils 
should be given the power to originate advice and 
Suggestions on any subject connected with inter- 
nal civil administration, to ask questions, and, 
subject to certain restrictions, to call for papers. 
As’ for Provincial finance, the Committee recom- 
mended that it should be divided under two heads, 
general and local; the first relating tó subjects, 
dassified as belonging to general administration 
and, the second, to local administration, such as, 
education, health, communications, town police 
etc. The budget should be laid before the Coun. 
cil for discussion and its control over the local 
part of the budget was to be greater. The Com- 
mittee observed, “In all these matters relating to 
local finance we think the object should be to 
give to the Provincial Councils a real control and 
a real responsibility, and that the Local Govern- 
ment should endeavour to confine its control and 
direction of the - Council's proceedings to the 
broader questions of policy, and to the assurance 
of general financial stability.” 


The authors of the Report on Indian Constitu- 
tional Reforms (1918) were impressed “with the 
bold approach" which Dufferin's Committee had 
made with regard to the scheme of reforms. In 
these recommendations, they said, "it is interest- 
ing to encounter the germ of proposals which 
bulks largely in our présent inquiry, for stand- 
ing committees, grand committees, upper houses, 
reserved and transferred subjects, and the like." 
Lord Dufferin described this scheme of reforms "as 
a plan for the enlargement of our provincial 
councils, for the enhancement of their status, the 
multiplication of their functions, the partia] in- 
troduction into them of the elective principle, 
and the liberalization of their general character 
as political institutions.” These proposals, he 
added, would bring the Government into con- 
tact with a large surface of Indian Opinion and by 
associating the loyal, patriotic and educated class- 
es with the administration the centre of gravity 
of Indian political activity would shift from the 
self-constituted, self-nominated, and, therefore 
untrustworthy channels to the "legally constituted 
representatives of various interests and classes, 
and who will feel themselves, in whatever they 
do or say, responsible to enlightened and increas- 
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ing sections of their own countrymen,’™ 

Lord Dufferin took pains to make it abundant- 
ly clear that parliamentary or constitutional gov- 
ernment as obtainable in Britain was in no way 
intended to be introduced by his Government's 
scheme of reforms. The ultimate authority and 
the paramount control of policy, he emphasised, 
must necessarily remain in the hands of each 
Provincial Government. “It is in this view", the 
Governor-General declared, "that we have arrang- 
ed that the nominated members in the Council 
should outnumber the elected members, at the 
same time that the Governor has been em s 
to over-rule his Council whenever he feels him. 
self called upon by circumstances to do so.“ 


The recommendations of Dufferin's Committee 
were limited to the reconstitution of the Presi- 
dency Councils. It suggested that the re-organisa- 
tion of the Supreme Council could be deferred 
till the resuks of the experiment in the Provincial 
field were fully known. But Lord Dufferin, in. 
his Minute accompanying the Despatch on reforms 
from the Government of India to the : u 
of State, went beyond the proposals of his Com- 
mittee. He extended his proposals to the func- 
tions of the Supreme Council and recommended 
that it should also be invested with the power to 
have full, free and thorough criticism and exami- 
nation of the policy of the Government of India, 
and its members should be permitted to ask ques- 
tions on current domestic matters? Lord Duffer- 
in explained that under existing conditions the 
Government of India had no "adequate medium 
through which it can explain its policy, correct 
a wrong impression, or controvert a false state. 
ment, and though up to the present time the con- 
sequence of the evils I have indicated may not 
have become very serious or widespread, they 
contain the germs of incalculable danger While 
stressing the urgent necessity of enlarging the 
functions of the Supreme Council, Lord Dufferin 
did not plead for its expansion. 


Lord Lansdowne's Proposals 
Soon after the transmission of the Government 
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both the Houses, it became an Act of Parliament 


en June 20, 1892. It is important to note that 


while the Indian Councils Act, 1892 was initiat- 
ed and passed under the Conservative Govern- 
ment, the Regulations made thereunder relating 
to the appointment of non-official members of 
the Councils were sanctioned by the Liberal 
Government which had come into office in Aug- 
ust of the same year. 

While introducing the Bill, on March 28, 1892, 
in the House of Commons, George Nathaniel Cur- 
zon; the Under-Secretary of State for India, de- 
fined the object of the bill as "to widen the basis 
and expand the functions of the Government of 
india, to give further opportunities than at pre- 

| sent exist to the non-offiaal and native element 
in Indian society, to take part in the work of 
che Government, and in that way to lend official 


recognition to that remarkable development both 
in political interest and capacity which had been 
visible among the higher classes of Indian society 

since the government was taken over by the 
Crown in 1858.“ Curzon further said, that the 
changes which it was proposed to make by the 
Bill were, broadly speaking, three in number. The 
first was the concession of the privilege of finan- 
cial criticism in both the Supreme and the Pro- 
vincial Councils, the second was the concession of 
the privilege of interpellation; and the third was 
the addition to the number of members in both 
classes of Councils.“ 

Discussion on the Bill essentially centred round 
the elective principle which was absent from the 
Bill. C.E. Schwann moved an amendment pro- 
posing that no system of reform would be satis- 
factory which did not embody the elective princi- 
ple After a good deal of discussion a compro- 
mise formula was evolved, accepting a sort of 
indirect election and the amendment was with- 
drawn. Curzon gave an assurance that the under- 
standing arrived at "did not exclude some such 
principle, be the method election or selection, 
or delegation, or whatever particular phrase that 
(Opposition) liked to employ...."* Gladstone, 
speaking for the Opposition, deprecated any 
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46. Parl. Deb. Commons, March 28, 1892, 
III, Cols. 54-56. 

47. Ibid. , Col. 66. Also refer to the observations 
of Lord Cross, Ibid, Col. 86. 

48. Ibid., Col 56. 
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division on this question. He was satisfied by the 
assurance given by Curzon and observed that 
"the acceptance of the elective piinciple by the 
Under-Secretary, though guarded, and necessarily 
guarded, was, on the whole, not otherwise than 
a frank acceptance.“ Curzon agreed with Glad 


* stone's interpretation and, thus, the elective prin 


ciple was recognised without being embodied in 
the Act. 

“What happened was exactly what might have 
been anticipated. by any one familiar with the 
British political development. ‘The Secretary 
of State, in transmitting the Act of 1892, inform- 
ed the Government of India that the intentions 
of Parliament were that "Where  corporaions 
have been established with definite powers upon 
a recognised administrative basis, or where 
associations have been formed upon a substan- 
tial community of legitimate interests, professional, 
commercial, or territorial, the Governor-General 
and the local Governors might find convenience 
and advantage in consulting from time to time 
such bodies, and in entertaining at their discretion 
an expression of their views and recommenda- 
tions with regard to the selection of members 
in whose qualifications they might be disposed 
to confide." Technically, thereiore, the function 
of the nominating bodies was to be that of reco- 
mmendation only. But "the political sense of 
the Government of India told them that it was 
impracticable either to insist on selection from a 
panel of names preferred, or to reject individual 
nominations at discretion. They also declined, 
otherwise than by laying down certain general 
qualifications, to fetter the discretion of the reco- 
mmending bodies.“ In consultation with the 
Provincial Governments, the Government of 
India drew up Regulations which the Secretary 
of State, Lord Kimberley, accepted. The Regula- 
tions provided for an official majority, but res- 
tricted it so far as was deemed possible; and they 
left the majority of the non-official seats to be 
filled by recommendation. The term "election" 
was  sedulously eschewed. But inasmuch as 
nominations by the recommending bodies came 
"to be accepted as a matter of course the fact of 


49. Ibid. Series VII, Col 54. 

50. Report on the Indiam Constitutional Reforms 
(1918), p. 45, para 69. 
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election to an appreciable proportion of the non, 
official seats was firmly established.» 

The Act of 1892 abo followed the recommen. 
dations of Dulferin's Committee so far as to give 
the Councils the right to ask questions and of dis 
cussing, though not voting upon, the Budget. 
"To this limited extent" the joint authors of Re- 
port on the Indian Constitutional Reforms Observ- 
ed, “we find it recognised—contrary to the decision 
of 1861—that the functions of the Councils thence 
forward to be more than merely legislative or 
merely advisory. 

INDIAN COUNCILS ACT, 1892 

The Indian Councils Act, 1892, was only an 
amending Act and consequently the basic con- 
stitutional provisions relating to the composition 
of the Councils remained as before. It, however, 
increased the number of Additional Members of 
the Supreme Council to not less than ten and 
not more than sixteen, of whom, as under the 
Act of 1861, not les than one-half were to be 
non-ofücials. The Madras and Bombay Councils, 
were each to consist of not less than ¢ight and not 
more than twenty members of whom not less than 
one-half were to be non-officials. The maximum 
number of Additional Members of the Bengal 
Council was raised from twelve to twenty, and 
that of the North-Western Provinces and Oudh 
from nine to fifteen, of whom not less 
than one-third were to be non-officials, Any per- 
son resident in India could be nominated as an 
Additional Member of the Supreme Council or 
of the Provincial Councils. The term of appoint- 
ment was fixed at two years. The Act empowered 
the Governor-General in Council to make regula- 
tions, with the approval of the Secretary of State 
in Council, as to the conditions under which 
nomination of the Additional Members should be 
made and the manner in which carried into 
effect. 


According to the Regulations finally adopted, 
the Supreme Council was to consist of six offi 
cial and ten non-official Additional Members. 
Four of the non-official Members were to be cho- 
sen by the Legislative Councils of Madras, Bom- 
bay, Bengal and North-Western Provinces, When 
Punjab and Burma acquired Councils, they return- 
ed one Member each. One Member was appoint- 
ed on the recommendation of the Calcutta Cham- 
— rn 
53. Ibid. 
54. Ibid. 


* all twenty-five. The Ofici 


ber of Commerce. The rest were nominated 
official Members. Besides the sixteen Additions 
« Members, there were nine ex-officio Memben;* in 
Members and the 
ex-officio Members constituted an official rud 
> 
The Councils in Madras, Bombay ‘Bengal 
had twenty-five Additional Members cach, out of 
which nine were usually officials, four nominat- 
ed officials, and the rest were elected through the 
District Boards and Municipalities, the Univer- 
sities, the big Zamindars and the Chamber of 
grouped together to an 
electoral college. The North-Weitern Pi 


in -Punjab and Burma; which were set up in 
1897. bu u 


The Act of 1892 also enlarged the functions of 
the Legislative Councils, both the Supreme 
the Provincial. The Act empowered the Goy 
nor- General in Council to make Rules for the 
discussion of the Annual Financial Statement 
and for asking questions, subject to such condi- 
tions and restrictions as were prescribed or dec- 
lared under Rules“ With regard to the dis- 
cussion of the Financial Statement, Curzon stated 
in the House of Commons that it was “not con- 
templated to vote the Budget in India item by 
item in the manner in which we do it in this 
House. . . . But it is proposed to give opportuni- 
ties to members of the Councils to indulge in a 
full, free and fair criticism of the financial policy 
of the Government." According to the Rules 
framed by the Governor-General in Council, the 
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55. The Governor-General, six Ordinary Members 
of the Executive Council, the Commander-in- 
Chief, and the Head of the Provincial Goy- 
ernment in which the Council met, the Lieu- 
tenant-Goyernor of Bengal or Punjab. 


56. In fixing the proportion of official and non- 
official members, tle Government of India 
acted on the principle of restricting the pre- 
ponderance of officials as much as possible, 
consistently with the need of retaining an 
official majority. Pub. Despatch, No, 68, 
October 26, 1892, to the Seeretary of State 
for India, 

57. Indian Councils Act, 1892, Cl. 2. 
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Financial Statement was to be explained every 
year and a printed copy of such Statement was 
given to each Member. Members of the Coun- 
cil were free to offer 
Statement. The Finance Member at the Cen- 
tre, and in a Province the Member of the 
Governor's Executive Council who explained the 
Statement, replied in return, and the discussion 
was closed by the President making such observa- 
tions as he thought necessary. In the case of 
Provinces, the discussion was limited to those 
branches of revenue and expenditure which were 
under the control of Provincial Governments. 
The discussion on Central finance was not allow- 
ed. 

As regards asking of questions, a Member had 
the right to ask any question on domestic matters, 
but all such questions were to be so framed as 
to be merely requests for information, and were 
mot to be in an argumentative or hypothetical 
form or defamatory of any person or section of 
the country. As the Rules did not specify the 
subjects to which the questions were limited, the 
President of the Council could disallow any 
question without assigning any reason, or an 
answer to a question could be refused on the 
grounds of its inconsistency with public inter- 
est™ In the Provincial Councils Members were 
precluded from asking questions with regard to 
Matters or branches of administration other than 
‘those under the control of the Local Govern- 


$8. Lord Lansdowne, in his recommendations on 
the Government of India’s constitutional pro- 
posals of 1888, inter alia, suggested that the 
^. Councils should have the right of interpella- 
tion and informed the Secretary of State that 
-i u there were two methods of restricting the ex- 
ereise of the right of interpellation, First by ex- 
cluding en bloc certain classes of subjects, 
such as military and foreign affairs, and, 
secondly, by empowering the President of the 
Council to disallow any question, which, in his 
view, eould not be answered consistently with 
public interest. Lord Harris, Lord Wenlock, 

| Charles Elliot and Auckland Colvin (all heads 
of the Provincial Governments) argued in 
favour of the first proposal while the Gover- 
nor-General himself preferred the second. He 
maintained that on occasions it might be use- 
ful, and desirable, too, to answer questions 
even on subjects like .foreign affairs and 
when the Couneils were to contain elected 
members, the right of interpellation must not 

be restrieted to a certain eategory of subjects. 
Lord Landsdowne's Note, dated June 16, 1892. 
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ments, and on matters which were or had been 
subjects of controversy between a Local Govern- 
ment and the Governor-General in Council or 
the Secretary of State, No question could be ask- 
ed except as to matters of fact, and the answer 
was to be confined to a statement of facts, No 
discussion could take place in respect of an ans- 
wtr given to a question. 


The Indian Councils Bill of 1892, was an 
amending measure and consequently it was not 
expected, as Gladstone said, to produce, "large 
and imposing results. Curzon's own estimate 
of the Bill was precisely the same. “This Bill", 
he said, “is not, perhaps, a great, or heroic mea- 
Sure; but, at the same time, it does mark a deci- 
sive step, and a step in advance.” Lieutenant 
Hutchinson was rather blunt to confess that it 
“was designed to obviate Indian dissatisfaction at 
the previous system without conceding anything 
which might jeopardise the Government's all- 
embracing autocracy."' Lord Lansdowne re- 
marked that though the proposals would dis- 
appoint who had expected. radical changes, yet 
they marked "substantial steps in advance." 
Referring to the proposals contained in the Bill 
introduced in 1890, Pherozeshah Mehta, Presi- 
dent of the Calcutta session (1890) of the Indian 
National Congress, maintained. that “the Bill 
may be aptly described as a most superb steam 
engine in which the necessary material to gene- 
rate steam was carefully excluded, substituting in 
its place coloured shams to look like it, The 
rights of interpellation and of the discussion of 
the Budget were granted, but the living forces 
of the elective principle, which alone could pro- 
perly work them, were not breathed into the or- 
ganisation of the enlarged Councils.“ The con- 


59. Parl. Debates, Commons, 
Cols. 98-99, 


60. Ibid. Col. 104. 
61. Ibid., Col. 101. 


62. Summing up the contents of the Indian Coun- 
cils, Aet, 1892,. Lord Lansdowne observed, 
‘‘ What. was desirable was to improve the pre- 
sent Councils rather than to attempt to put 
in their place bodies comprising a large num- 
ber of persons, and possessing the attributes 
of parliamentary assemblies of the European 
type“ . Proceedings of the Imperial Legis- 
lative Council, March 16, 1893. 

63. Banerjee, A. C., Indian Constitutional Docu- 
ments, Vol. II, p. 137. c 
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sents of the Bill of 1080 were the seme m those sugurated thirty years before 
of 1892. the Acts of 1861 and 1892 were the same: Both 
The Act of 1892 wa a mos halting and un. with the mms a medium fot ameciting Vedios 
satisfactory measure, as it conceded nothing a, a With the administration in ordér to remove mis. 
matter of reality. The main changes it introdue — "Presentation of British policy and ba correctly 
ed were a small incréase in the membership ofthe ses their wishes and fe It was " 
Councils, indirect adoption of the Principle of ‘tended to establish parliamentary it te 
election under Regulations, the concession to di. in india, and, Accordngty, both the Acts : i the 
cuss the Budget, and the Privilege to ask quc. ‘em “Additional Members for those who were 
Uons The first resolution of the Indian Nation. added to the Governor-General's Executive Coun 
al Congress passed at its 1892 session stated, "T hat — A abo to the Councils of the Governors, 
this Congress, while accepting in a loyal spirit the „ Proportion of non-official Additional. K 
Indian Councils Act recently enacted. . aegre Pers was to be not less than half and their te 
that the Act itself does not. in terms, concede to ot Office was two years. The size of the Coun- 
the people the right to *lecting their own repre- dis was deliberately kept small so that they 
sentatives to the Councils, and hopes that the might not become ‘miniature parliamenty and on 
rules now being prepared under the Act... wii both the occasions there was complete unanimity 
do adequate justice to the people.” W.C. Bon Ree the Members of Parliament on this count. 
nerjee declared in his Presidential Address that 8 * again, remarkable to note that both Lord 
it these rules should prove unsatisfactory, agita. Anning and Lord Lansdowne were amxious to 
uon would continue and “not stop, until we get r the Reforms in operation before their depar 
what we all think and we all believe, and, wat ture from India. g sb 
^ morc, that our rulers themselves have taught The points of difference between the Acts 
us to believe, we have a right to get. When 1881 and 1892 lay in the number of the “Adah 
the Rules were framed, the hopes of the Con- — tional Members", the functions of the Councils 
hred in 1803 . belied. Dadabhai Naoroji dec. and the mode of nomination of the Additional 
lared in 1893, “Not only are the present Rules Members. The Act of 1892 introduced, as the 
unsatisfactory, even for the fulfilment-of the pre- Indian Statutory (Simon) Commission remarked, 
sent Act itself as interpreted in the House by a "species of indirect election” fe also recognis- 
Mr. Gladstone, not only have we yet to obtain the ed the necessity of appointing representatives of 
full "living representation’ of the People of India the minorities, though neither the Act itself nor 
in these Councils, but also much further exten- the Regulations made thereunder Specified 
sion of their present extremely restricted powers thing about such representation. Moreover, the 


been asked to sit down with the deliberate pur but if the Governor of a Province found. a 
pose of framing a scheme to defeat that purpose, particular community had led e 
he could not have done better.” quate representation throug 


Shatta a 
There was a close similarity between the Act Be 0 ie a 
of 1861 and that of 1892. As a matter of fact, Sing to that religious comm 
the Act of 1892 could be aptly described as a re- alin 
vised and enlarged edition of the Indian Coun- — 
cils Act, 1861. It only marked a “cautious ex. 06. Hira Lal Singh, Problems and Policies of 


tension" of that "experiment which had been in- re NA 2 1885-98, p. Bar 1 * 
A er Curzon ’s speech, use o; mons, 
GRE EE i mis ipe March 28, 1892, Op. cit. ¥e * 
64. Ibid, p. 1939, 68. Report Of the Indian Statutory (Simon) 
65. Presidential Address, Commission, Vol. l, para 134, 


| 


Fay the right to select its own representatives, 


162 


Reform of the Councils“ had emphasised the 
nature of the division of the India into a mul- 
titude of conflicting or antagonistic interests and 
particularly pointed out the existence of two 
“mighty political communities’ and “minor na- 
tionalities. This issue was raised in Parlia- 
ment when the 1890 Bill was under discussion. 
Lord Kimberley, who had advocated some sort 
of popular representaion, believed that the no- 
tion of a Parliamentary representation of so vast 
a country—almost as large as Europe—containing 
so large a number of different races is one of the 
wildest imaginations that entered the minds of 
men.” He added that the Government would 


find itself in great difficulty if it was to be guid- 


ed by Hindu popular opinion. Lord North- 
brook suggested that Provincial Governors should 
be vested with the power of nomination, if ade- 
guate representation of the people of different 
races and religions“ was not loxthcoming.““ 
Lord Salisbury remarked that introduction of elec- 
tive principle was inconsistent with the condi- 
tion of a community divided into the hostile 
sections." As said earlier, Sir Syed Ahmed Khan 
opposed the elective principle vehemently and 
Theodore Beck arranged to present a strong pe- 
tition “Praying to Parliament that it should not 
be introduced as it would destroy that even- 
handed justice which has been hitherto the basis 
of the British rule and place them (Muslims) 
and other minorities in an almost intolerable 
to their welfare." 
March 28, 1892, Sir Richard Temple 
the House of Commons that the Mus- 
tctually opposed to the system of elec- 
e had himself submitted "representa- 
r behal and have promised to watch 


in reference to this Bill 


subjection to classes hostile 
Later oi 
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d ese persons (the microscopic 
5 presenting the Congress) ought to 
know that there ean be no real or effective 


representation of the people, with their enor- 
mous number, their multifarious interests, and 
their tesselated nationalities’’, 
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But despite its many defects the Act of 1892, 
was considered a triumph for the Congress, as it 
conceded quite a number of demands, such as 
enlargement of the Councils, the right of inter- 
pellation and discussion on financial statement, 
Although the British Government had categori- 
cally refused to establish parliamentary institu- 
tions in India, yet the turn of events made Sir 
Syed uneasy. Immediately after the enactment 
of the 1892 Act, he declared that representative 
government was no solution of the Indian consti- 
tutional problem as "there was no tangible homo- 
geneity among the voters in point of race, reli- 
gion, social manners, economic conditions and 
political traditions.“ He fervently appealed to 
the British Government not to be misled by the 
Congress which deliberately had shut its eyes “to 
the great and living facts of the past and the pre- 
sent.” Beck, too, did not lag behind in his con- 
demnation of the elective principle and accused 
both the Central and Provincial Governments of 
nominating "prominent agitatiors....to seats in 
the Legislative Councils.” 

In 1893, the Central National Muhammedan 
Association represented to the Governor-General 
that “the representation of the Muhammedans 
in the enlarged Councils of Your Excellency is one 
of the utmost importance to their community” 
and as there was no chance of any Muhamme- 
dan being returned by any one of the recom- 


them, that at least three councillors should be 
selected from among them.“ Lord Lansdowne, 
while rejecting the demand for nomination of 
three Councillors, assured the members of the 
Association that their request for represesentation 
would not be lost sight of. This demand was re- 
peated in their farewell address to Lord  Lans- 
downe. The retiring Governor-General said in 
his reply that it had been his intention from the y 
beginning “to secure them (Muhammedans) a 

reasonable number of seats.” He anticipated the 
hope that the vacancy which was recently created 
by the retirement of Chentsal Rao Pentalu 
would be filled by the appointment of a Muham- 
medan, and the Council would then include 
tight Indian members, of whom three would be 


- The Pioneer, Allahabad, September 29, 1892. 
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without any attempt at official guidance into 
waters nonetheless dangerous because they seem- 
ed shallow."* 

Although the Act of 1892, did not materially 
change the existing character of the Councils, it 
cannot be denied that this Act was a definite ad- 
vance towards progres. The changes it intro- 
duced, however slight, to give satisfaction to the 
growing politically conscious Indians, made a be- 
ginning in the direction of giving to the Coun- 
cils the form of parliamentary institutions des- 
pite the disclaimer of the Governments both in 
India and at Home. By conceding the elective 
principle, though limited and indirect, and by 
granting the right of interpellation and discus- 
sion on the Budget, the Act of 1892 paved the 
way for future reforms. The non-official mem- 
bers were in minority in the Councils and they 
were conscious of their limitations as legislators. 
But they had the opportunity to express their 
opinions, to criticise the administration and to ask 
for the redress of grievances. "In effect," as 
Cowell observed, “the Legislatures retained, as 
they were intended to do, their original character 
of advisory Councils to the Executive Government 
in matters of legislation mainly, the Executive 
Government remaining as before the sole con- 
trolling authority in legislation. ...the Govern- 
ment continued to possesss the character of the 

listo. u^ ee 

85. As quoted by Mukherji, P., Indiam Constitu- 

tional Documents, LIX. 
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‘Monarch in Durbar’ willing to lend attention to 
the views and opinions expressed by representa- 
tive members of the outside public."* Some well- 
known Indians like Gokhale, Rash Behari Ghosh, 
Ganga Dhar Rao Chitnavis, P. S. Charlu, R.M. 
Sayani, Syed Bilgrani, Asutosh Mukerji, Surend- 
ranath Banerjea, Pherozeshah Mehta, Madhu- 
Sudan Das and Bishmber Nath, who sat in these 
Councils and actively participated in the legisla- 
tion of the country, left a deep impress of their 
parliamentary ability, eloquence, wisdom and 
sound statesmanship. Yajneswara Chintamani 
gave an impressive analysis of the contribution 
these pioneers made in the progress of Legisla- 
tures in India. He observed. strictly limited 
as were the opportunities of members, not a few 
of them highly distinguished themselves by their 
parliamentary ability....It would be a mistake to 
belittle the value of the work of these and other 
members because it did not always or often bear 
Íruit. For it is certain that if the majority of 
them had been failures, if they had betrayed a 
lack of capacity or of sense of responsibility, if 
they had not acted in the best interests of the 
people there would have been no Morley-Minto 
councils in after years.” 


86. Cowell, H., History and Constitution of the 
Courts and Legislative Authorities in India, 
p. 90. 

87. Yajneswara Chintamani, C., 
Since the Mutiny, pp. 47. 
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CHAPTER XIT 


Morley-Minto Reforms 


Changing times 

The 1892 Act although criticised by the 
Indian National Congress for not incorporating 
an explicit recognition of the elective principle, 
introduced the system of veiled election through 
regulatons, and in a more cautious manner, It also 
took a farther step in extending the too restricted 
functions of the Legislative Councils. They no 
longer remained bodies which met only when legis- 
lative business was on hand. Formerly, during 
the thirty years of their existence these Councils 
could discuss financial matters on sixteen occa- 
sions. But after 1892, the budget was presented 
annually, whether taxation was altered or not. 
And the right to put questions was a definite 
privilege which enabled members to elicit useful 
information and a plea could be made for the red- 
ress of grievances. Of course, these reforms did 
not alter the character of the Councils; neverthe- 
less, these innovations made a beginning, how- 
ever slight, in the direction of imparting to the 
Councils the character of a parliamentary institu- 
tion. 


Yet these reforms fell far short of the expec- 
tations of nationalist India. The British Govern- 
ment's hesitation to seize the psychological mo- 
ment and make a genuine beginning of represen- 
tative institutions caused deep disappointment. 
Curzon's regime further intensified the people's 
dissatisfaction. Curzon's policy of centralization, 
his openly exprested contempt of Indian stand- 
ards of morality, his whittling down of the 
Queen's Proclamation of 1858, and, above all, the 
partition of Bengal, roused all the dormant re- 
sentment of the people, and out of this resent- 
ment was born a spirit of nationalism. Even 
the Moderates in the Indian National Congress 
had come to realise that a mere effervescent na- 
tionalism represented by eloquent speeches and 
wordy resolutions was likely to achieve no re- 


sult. Gopal Krishna Gokhale, a great admirer- 
of the British Raj, declared that never was dis- 
content in India more acute and widespread than 
when Curzon laid down the reins of office, He 
defined, in his Presidential address at the Bena- 
res session of the Indian National Congress, 1905, 
the goal of the Congress which, in course of 
time, was to attain the form of government 
“similar to what exists in the self-governing Colo- 
nies of the British Empire.” He outlined the 
immediate demands which, inter alia, included 
an increase in the proportion of elected mem- 
bers of the Supreme Council to the extent of fifty _ 
per cent. of the total membership; the Budget 
should be formally passed by the Councils and 
members be empowered to move amendments; 
the appointment of three Indians to the Secre- 
tary of State's Council; creation of Advisory 
Boards in the Districts; and the reform of the 
judiciary." Gokhale reiterated the demand of the 
Congress in the Supreme Council during the 
Budget debate in 1906. In the same year he pre- 
pared a paper entitled ‘Self-Government in 

India’, and strongly advocated the urgent necessity — 
of establishing self-governing institutions in India. 
He wrote, “There is no room for t that the 

whole attitude of Indian mind towards British 

rule is undergoing à change. The goal which 

the educated classes have in view is a position for 

their country in the Empire worthy of self-respect 

of civilised people.” | 

Dadabhai Naoroji amplified the demand for 

self-government in 1906 at the Calcutta Session 

of the Indian National Congress. He set for his 
country the ideal of Swaraj and claimed for 
Indians in India the same control over public 
affairs as Englishmen had in Britain. “The 
whole matter”, he observed. “can be comprised 


G. A. 


1. Speeches of Gopal Krishna Gokhale, 
Natesan and Co., Madras, pp. 705-06. 
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in one word: ‘Self-Government or Swaraj, like 
that of the United Kingdom or the Colonies. ..." 
He asserted that “Self-Government is the only 
and chief remedy. In Self-Government lie our 
hope, strength and greatness." From that time 
Swaraj became the inspiring slogan and the goal 
of the Indian National Congress. According to 
Keith, Swaraj "to the moderates meant parlia- 
mentary self-government, to the extremists inde- 
pendence, to English sympathisers self-govern- 
ment of Colonial type." 


. To the statesmen in Britain change in the 
spirit of the time was quite clear. To them it 
indicated a danger to British rule in India; 
though not imminent, nevertheless it "carried 
symptoms of the seed-time for the future revolu- 
tions.” In the closing year of the century the 
tary of State, Lord Hamilton, wrote to Lord 
Curzon, "I think the real danger to our rule in 
India, not now but say 50 years hence, is the 
gradual adoption and extension of Western ideas 
of agitation and organisation, and, if we could 
break the educated Hindu party into two sections 
holding widely different views, we should, by 
such a division, strengthen. our position against 
the subtle and continuous attack which the spread 
of education must make upon our present system 
of Government." Hamilton was not quite cor- 
rect. Western ideas of agitation. and organisa- 
tion for both constitutional and revolutionary de- 
mands were in operation right through Hamil- 
ton’s own days during the Viceroyalty of Lord 
Curzon and immediately thereafter. The Swadeshi 
movement marked the birth of a new era in 
Indian political life, and was the precursor of 
the non-co-operation movement of the later per- 


j Lord Minto, who succeeded Curzon, read the 
signs of the times. So did Morley, the new Sec 
retary of State in the Liberal Government. The 
Prince of Wales, too, conveyed his impressions 
to the Secretary of State after his return home 
from the Indian visit. "We should get on bet- 
ter”, wrote His Royal Highness, “if our adminis- 
tration showed some wider sympathy" Imme: 
diately, Morley wrote to the Governor-General, 
‘Cast-iron bureaucracy won't go on for ever, we 
ee ee ESA 


2. Keith, A.B, 4 Constitutional Histor: 
India, p. 227. dd 


3. Hamilton to Curzon, September 20, 1899. 
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may be quite sure of that....Everybody warns 
us that a new spirit is growing and spreading 
over India: Lawrence, Chirol, Sidney Low—all 
sing the same song.. vou cannot go on govern- 
ing in the same spirit, you have to deal with the 
Congress party and the Congress principles, what- 
ever you may think of them: be sure that be- 
fore long Mahomedans will throw in their lot 
with the Congressmen against you."* Minto ag- 
reed with Morley that British rule in India was 
a bureaucratic administration, although there 
were many administrators who were inspired with 
lofty ideals and were “full of sympathy for the 
races they ruled" But that was no remedy, 
Minto maintained. The Government should re- 
cognise new factors and the just aspirations of 
the people, and "must be prepared not only to 
meet but to assist" To recognise this change 
was to give a frank and full recognition to the 
Indian National Congress which represented the 
aspirations of the people. “What the change 
will be or how and when it will come it is im- 
possible to say, but, accepting the Congress party 
as one of the chief factors in that change, I have 
Said ever since I have been here that one must 
recognise it as a power with which we have to 
deal and whose leaders we must recognise."* 
John Morley had been Gladstone's chief lieu- 
tenant in the campaign for Home Rule in Ire- 
land. He had, also, while in Opposition in Parlia- 
ment, always sympathised with the aspirations of 
Indians to have self-governing institutions establi- 
shed in their country. The Indian National 
Congress naturally placed high hopes in John 
Morley, when he assumed charge of India Office. 
But Morley's declaration, at each stage of the 
development of his scheme of reforms that India 
o. PU 2 DP TR eae 
4. Morley, Viscount, Recollections, Vol. II, pp. 
172-73. 


5. On April 3, 1906, Minto wrote ‘Home’, ‘‘I 
think myself it is n mistake to attempt to 
ignore the existence of the Congress. The 
section of the people it represents will never, 
I am convinced, possess the grit to play a 
leading part in the Government of India as 
^ whole, but it does represent Indian advan- 
ed thought on many subjects which must af- 
fect the future administration of the country. 
and it will be the greatest mistake to attempt 
to set the Congress aside and to refuse to have 
anything to do with it as a factor in the pre- 
sent history of India’’, 

6. Minto to Morley, June 27, 1906. 
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was not qualified for a parliamentary system of 
government, was as categorical as Macaulay's in 
1833. In his letter to the Governor-General, he 
wrote, “Fundamental difference between us, 1 
really believe there is none. Not one whit more 
than you, do I think it desirable, or possible or 
even conceivable to adopt English political ins- 
titutions to the Nations which inhabit India."* 


Parliamentary system not the goal 


Morley's opposition to the Congress demand 
for establishing Parliamentary government in 
India was firm and consistent. In the course of 
East India Revenue Accounts debate in 1906, he 
observed, in the House of Commons. “You have 
got to adapt your institutions to the conditions 
of the country you are planting them in. You 
cannot transplant bodily the venerable oak of 
your Constitution in India, but you can trans- 
plant the spirit of our institutions." He derid- 
ed the idea that whatever was good in the way 
of self-government for Canada must be good for 
India and described it as a “gross and dangerous 
sophism.“ It was like arguing, he explained, 
that because, a fur coat was needed in Canadian 
winter; it was also in the Deccan too. 


Morlew made no secret of his views to Gokhale, 
who met him at the India Office to plead for 
establishing parliamentary institutions in India. 
While giving the gist of his talks with Gokhale, 
Morley wrote to Minto, “He (Gokhale) made no 
secret of his ultimate hope and design—India to 
be on the footing of self-governing colony. 1 
equally made no secret of my conviction that for 
many a day to come—long beyond the short span 
of time that may be left to me—this was a mere 
dream.'"^ Morley's disclaimer of Curzon's criti- 
cism that the proposed reforms would make the 
Councils "parliamentary bodies in miniature" was 
the most outspoken expression of his views on 
the nature of reforms. He tersely told the House 
of Lords, "If it could be said that this chapter 
of reforms led directly or indirectly to the estab- 
lishment of a parliamentary system of Govern- 
ment in India, I for one would have nothing at 
7. Morley to Minto, June 6, 1906. 
8. July 20, 1906, 

9. Indian Speeches, pp. 35-30. 
0, 


. Morley, Viscount, Recollections, 
181. 
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all to do with it“ It is, therefore, correct to 
say that Morley's ideas of Indian Government had 
nothing to do with democracy and democratic 
institutions. His scheme of reforms aimed only 
to admit Indians to limited consultation and in- 
volvement in local matters in order to cut "the 
malignant growth of revolutionary crime" and 
for saving the Muslims for coming into the Con- 
gress fold. Morley had even threatened Gokhale 
that agitation by the Indian National Congress 
for the realization of Colonial self-government 
would lead India nowhere. “For reasonable re- 
forms in your direction," he told him, "there is 
now an expected chance. But if your speakers or 
newspapers set to work to belittle what we do, 
to damour for the impossible, then all will go 
wrong." 


Morley's Scheme of Reforms " 


The Secretary of State and the Governor-Gene- 
ral having both agreed that parliamentary insti- 
tutions were not to be established,” they proceed- 
ed to shape the nature and scope of reforms. On 
June 15, 1906, Morley wrote to Minto, “I wonder 
whether we could not now make a good start in 
the way of reform in the popular direction. If 
we don’t is it not certain that the demands will 
widen and extend into ‘National’ reasons, where 
I at least look with a very doubting and suspicious 
eye? Why should you not now consider as prac- 
tical and immediate things,—the extension of the 
Native element in your Legislative Council; ditto 
in local councils; full time for discussing Budget 
in your Legislative Council, instead of four o; 
five skimpy hours; right of moving Wales 
(Of course officials would remain a majority) . If 
read your letter correctly, you have no disposi- 
tion whatever to look on such changes in a hostile 
spirit: quite the contrary. Why not, then, be 
getting ready to announce reforms of this sort? 


1l. Indiam Speeches, p. 91. 

12. Minto wrote to Morley on May 16, 1906, 
„ believe the danger....of attempting to 
import into India English politieal institutions 
is a very real one. However much we may 
admire our own constitutional history, our 
constitution. . . . is the result of a long course 
of historical experience unknown to India, 
whilst our political party machinery, which 
the Bengalis would imitate, is, as we know, 
full of faults, which we ourselves regret, and 
which it would be fatal to encourage here’’. 
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Either do you write me a despatch or I will write 


you one—by way of opening the ball. It need 
be no long or high known affair. 
The Governor-General discussed the possible 


features of the scheme of reforms with his confi- 
dants like Sir Denzil Ibbetson, E. N. Baker and 
Sir Charles Rivaz. All of them thought that en- 
lirgement of the Governor-General's Council or 
the Councils of the Provincial Governments 
would not improve legislative efficiency, yet they 
admitted that something must be done to meet 
the growing demands of the growing public 
opinion in India. Lord Minto, following Dufferin's 
example, decided to appoint a small commit- 
tee from his own Executive Council to consider 
all relevant questions connected with the reforms. 
He informed the Secretary of State he would 
appoint a Committee and a report from such a 
Committee would enable him 


of reforms should appear to have been taken by 
the Government of India.“ By proposing to ap- 
Executive Council, 
and Morley was 


pointing a 


On August 15, 1906, Minto issued a Minute to 
be. secretly circulated to the Members of his Ex. 


ecutive Council, drawing their attention to the 


fact how the growth of education, encouraged by 
the British rule, had led to t 


tant classes aspiring to take part in the affairs of 
the Government and “ 


13. 117 Z Viscount, Recollections, Vol. TI, p. 
174, 


14, Minto to Morley, July 18, 1906. When the 
reform proposals beeame publie, a dispute 
over their authorship arose, Some said Mor- 
ley; other said Minto. Really it was Morley 's 
baby. Refer to Morley, Viscount, Recollec- 
tions, Vol. II, p. 176. 


Constitutional History of India 


branches of administration” and to what extent 
they were individually entitled to a share in the 
political representation of their country, “to 
what extent it may be possible to weld together 
the traditional sympathies and antipathies of many 
different races and different creeds, and to what 
extent the great hereditary rulers of Native 
States would assist to direct Imperial policy”, 
are problems which the experience of future years 
can alone gradually solve." But the Govern- 
ment of India, added Lord Minto, could not 
shut their eyes to the prevailing conditions in 
the country. “The political atmosphere is full 
of change; questions are before us which we can- 
not afford to ignore, and which we must attempt 
to answer; and to me it would appear all impor- 
tant that the initiative should emanate from us, 
that the Government of India should not be put 
in a position of appearing to h^ve its hands forced 
by agitation in this country or by the pressure 
from Home." It was, therefore, expedient con- 
cluded Lord Minto, that the Government of 
India should Propose necessary reforms to His 
Majesty’s Government in the light of “personal 
experience and a close touch with the every-day 
life in India’ 

The problem which Lord Minto’s Government 
set themselves to solve was, according to 
the authors of the Montagu Chelmsford Re- 
port, "how to fuse in one single government 
the two elements which they discerned with the 
origins of British power in India. They hoped 
to blend the principle of autocracy derived from 
Mughal Emperors and Hindu Kings with the 
principle of constitutionalism derived from the 
British Crown and Parliament; to create a cons- 
titutional autocracy, which differing toto coelo 
from Asiatic despotism, should bind itself to 
govern by rule, should call to its councils repre- 
sentatives of all interests which were capable of 


15. Some people in Britain, including the Prince 
of Wales, had suggested a Council of Native 
Princes. Lord Curzon, too, had thought of 
establishing such a body with a view to coun- 
teraeting the growing influence and appeal of 
the Congress, Minto thought it otherwise. 
His Council of Prinees was to be considered 
only in relation to the Native States, Minto 
also suggested a Privy Council of landowners 
and people of influence outside the Governor- 
General’s Legislative Council in addition to 
the Couneil of Princes, 


16. Governor-General 's Minute dated August 15, 
1906, 
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being represented and should merely reserve to 
itself in the form of a narrow majority predomi- 
nant and absolute power, They hoped to create 
a constitution about which conservative opinion 
would crystallize and offer substantial opposition 
to any further change. They anticipated that 
the aristocratic element in society and the mode- 
rate men, for whom there was then no place in 
Indian politics; would range themselves on the 
side of the Government, and Oppose any further 
shifting of the balance of power and any attempt 
to democratize Indian institutions 

The Governor-General announced his intention 
of appointing a committee of his Executive Coun- 
cil and to ask their opinion how far in any 
scheme of reforms for the increase of representatives 
in the Councils, it was absolutely necessary to 
guard the important interests existing in the 
country, viz., the interests of the hereditary nobi- 
lity and landed clases with a permanent stake in 
the country, the trading, professional and agri- 
cultural classes, the planting and European com- 
munity, and, most important of all, the interests of 
stable and effective administration. He proposed 
for the Committee's consideration the establish- 
ment of a Council of Princes, or their representa- 
tion on the Viceroy's Legislative Council; appoint- 
ment of a Native Member on the Governor- 
General's Executive Council; increased representa- 
tion on the Legislative Councils at the Centre 
and in the Provinces, prolongation of the Budget 
debate; and procedure as to presentation of the 
Budget and the right to move amendments. 


The Government of India issued on August 
16, 1906, a communique announcing the appoint- 
ment of a Committee composed of Sir A, T. 
Arundel, Chairman, Sir Denzil Ibbetson, Mr. H. 
E. Richards, Mr. E. N. Baker, Members; and, Mr 
H.H. Risley, Secretary. Minto called it Arundel 
Committee.“ The Committee was a curious 
combination. Arundel himself told Minto that 
"Ibbetson represented the old Tory, Baker the 
advanced Liberal; Richards was sitting on the 
fence whilst he himself was a Liberal Union- 


17, Report on Indian Constitutional 
(1918), pp. 47-48, para 73. 
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18. Arundel's ability to be chairman of the com- 
mittee was doubted by many people. Brodrick 
had told Minto that Arundel was a non- 
entity. Das, M. N., India Under Morley and 
Minto, p. 189, £n. 
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In reply to. Morley's letter of June 
Minto wrote, "As to the C we 
«ognise them and be friends with the 
them: yet I am afraid there is much that 
solutely disloyal in the movement and 
danger in the future....I have been thinking 
good deal lately of possible counterpoise 
gress aims." Minto's object was to rally 
derates in the Congress to the side of 
ernment by a policy of concession, to 
from the extremists, and to crush the latter 
policy of repression. He also, with 
methods. resorted to the old policy of ‘Divide et 
impera’. Simultaneously, with the appointment 
of the Arundel's Committee the stage was set up 
for the debut of a new power in Indian politics" 
to counteract the national forces in the country. 
On October 1, 1906, the Aga Khan Deputation 
had waited upon the Viceroy to press for the 
acceptance of the Muslims as a fo 
separate electorates and weightage of und 
any scheme of reforms contemplated to be intro- 
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seats 
duced in India. Three months later, the M. 
League was founded, with the 


Just after the Aga Khan Deputation, Minto 
wrote to Morley, "I believe the Committee (Arun- 
dels Committee) will recommend a very consid- 
crable addition to the Legislative Councils, The 
wisdom of this will depend largely on the fair 
representation of communities and interests, and 
I do not as yet know what lines they will follow 
in this direction.“ Minto, thus, altered the re. 
presentation of important interests existing in the 
country, which he had cautioned the Arundel 
Committee to safeguard, and substituted it for 
the fair representation of the communities and 
interests in any scheme of proposed reforms. 
Mohsin-ul-Mulk met the Arundel Committee and 
discussed with them the question of Mohammedan 
representation in the Councils? Minto, too, before 


19. Ibid. p. 190. * 
20. Minto to Morley, Oetober 4, 1806. 
?1. Letter, dated October 7, 1906, as quoted in 
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leaving Simla met Arundel and Ibbetson and gave 
them “necessary instructions before they made 


their final report.“ On October 4, the Governor- - 


General wrote to the Secretary of State, "What- 
ever one's inclination may be, we shall have to 
be very careful as to any decision, there are so 
many future contingencies to consider.“ 


The  Arundels Committee, even to Lord 
Minto's surprise, submitted its report on October- 
16, 1906. “The report, Arundel wrote to the 
Minto “is a mosaic containing the frank opini- 
ons of each member of the Committee. The 
matters on which we are entirely agreed are:— 
(a) Baker's proposal for a special Budget Com- 
mittee to consider the Budget proposals before 
they are laid before Government; (b) the method 
of enlarging the Viceroy's Legislative Council 
and of electing the members; (c) we also agree 
that the electorate for the Provincial Councils 
is unsuitable and that the qualifications of elec- 
tors should be greatly raised." This Committee 
further agreed that cautious steps should be taken 

- „towards the gradual formation of a Council of 
Princes. 


Wich regard to the appointment of an Indian 
Member on the Governor-General's Council, the 
Committee was not unanimous. They were, how- 
ever, of the opinion that it was a measure of 
great significance in the eyes of all classes of 
the people. Arundel and Baker were of the 
. opinion that step could and ought to be taken 
at once. Ibbetson and Richards rejected it 
mainly on grounds of secrecy and apprehended 
that there would be danger of leakage of con- 
fidential matters. This divergence of opinion 
among the members of the Committee disappoint- 
ed Minto. He had hoped that the Committee 
would take its cue from him and recommend an 
early appointment of an Indian to his Executive 
Council. 

The Viceroy sent an advance copy of the 
Arundel Report to Morley on October 28, and 
in December, 1906, he wrote a short memoran- 
dum and passed it for circulation among the 
Members of his Council. Lord Minto was care- 
ful not to commit himself on any point at that 
stage. But the delay in the transmission of a 


M. N. Das, India Under Morley and Minto, 
n. 191. 
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Despatch from the Government of India on re- 
forms had irritated Lord Morley." It was only 
in March, 1907, when. pressed hard by the Sec- 
retary of State for immediate communication of 
proposals, that the draft despatch was placed 
before the Executive Council for its approval. The 
Council was generally agreed on the proposals 
contained therein, except for the appointment of 
an Indian Member on the Council, and proposals 
relating to amendment of the Budget. On March 
20, Minto wrote to Morley, “I have, at last, res- 
cued, the draft of the despatch from the further 
consideration of my colleagues and feel hap- 
pier l.... and off it goes to you tomorrow—a 
weight off my shoulders, till you load me again 
with reply! J do not believe that any des- 
patch fraught with greater difficulties and 
greater possibilities has ever left India. It deals 
with a future which no one can foretell.” 

On March 27, the Governor-General made the 
first official announcement about the reforms to 
come. In the Budget debate in reply to Gokhale, 
Lord Minto said, “The Honourable Mr. Gokhale 
tempts me to foreshadow the future. I am af- 
raid at present I can do so faintly. A change 
is rapidly passing over the land, and we cannot 
afford to delay. And to my mind nothing would 
be more unfortunate for India than that the 
Government of India would fail to recognise the 
signs of the time." 

'The Secretary of State gave his immediate at 
tention to the Despatch from the Government 
of India and decided to refer it to the urgent 
consideration of a committee of seven or eight 
members of his Council. The procedure laid 
was that the Committee would present a state- 
ment of their conclusions and the Secretary of 
State would then draft a reply to the Govern- 
ment of India's Despatch, which would be first 
discussed in the India Council and then referred 
to the Cabinet. Finally, the reply would go t° 
India. Morley had believed that his Council 
would accept the recommendations of the Gov- 
ernment of India, except for the admission of an 
Indian Member to the Governor Generals EX 
ecutive Council. “If so, it will be pretty plain 
sailing”, Morley believed. He had hoped that 
he would be able to “carry the Cabinet in what 
ever we proposed.” 


93. Morley was rather severe on Minto as is — 
dent from his letter dated February 22, 1907. 
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While the Committee of the India Council 
was consideing the Despatch of the Govern- 
ment of India, Lord Morley sought opinions 
outside the Committee. Ripon and Elgin re- 
jected the proposal for the appointment of an 
Indian Member on the Governor-General's Execu- 
tive Council for secrecy reasons. So did the India 
Council Committee, The Cabinet also rejected 
it, though they practically gave Morley a free hand 
both for the present and immediate future re- 
forms. Morley then decided to appoint two 
Indians to his own Council The constitution 
of the India Council was, accordingly, amended 
by an Act of Parliament and Krishna Gobind 
Gupta, I. C. S., of the Revenue Department, and 
Syed Hussain Bilgrami, of the Nizam of Hydera- 
bad's Service, were the first two Indian Members 
of the India Council. But Morley did not aban- 
don the plan of appointing an Indian Member 
to the Governor-General's Executive Council. He 
waited only for an opportunity to come, and it 
came in 1909. S.P. Sinha was appointed the first 
Indian Law Member.* The appointment of an 
Indian Member on the Governor-General's Exe- 
cutive Council did not form part of the Indian 
souncil Act, 1909. 


There was a sharp difference of opinion bet- 
ween the Secretary of State and the Government 
of India on two Proposals. Minto had directed 
the Arundel’s Committee to consider, inter alia, 
the advisability of a Council of Princes. The 
Committee, while appreciating the advantages 
accruing from such a Council, if established, was 
not prepared to recommend its formal constitu- 
tion or any definite public pronouncement 
about it at that stage. The Committee suggest- 
ed that "it would be desirable for the Vi 
to summon for purpose of consultation selected 
Chiefs from time to time to discuss particular 
subjects, and on occasions to associate with them 
leading landholders from British territory, whose 
high status would justify their admission." The 
Government of India proposed to the Secretary 
of State the creation of a Council of Princes, 
although there was no unanimity amongst the 
— reget ine Hia s gm 

24. Lord Minto wrote to King Edward in 1909, 

and urged upon His Majesty that Indians, if 
fitted for high office, 
by race. 
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Members of the Executive Council on points of 
detail. Morley rejected the proposal and inform- 
*d Minto that Lord Ripon and Sir Alfred Lyall 
were adverse to his scheme. The of 
State, however, suggested that he was willing to 
consider the proposal of Advisory Councils for 
the Central and Provincial Governments. The 
Local Governments did not like the creation of 
Advisory Councils, nor did Minto. The Governor- 
General wrote to the Secretary of State, "I never 
liked Advisory Councils, but swallowed them in the 
shape we have submitted them to you for the 
sake of showing a united front here, which I 
considered very important.” Minto ultimately 
thought it wiser to drop his proposal of a Council 
of Princes. 

Morley also doubted the advisability of the 
Government of India's proposal of separate elec- 
torates for the Muslims, although he had accept- 
ed the principle that “the Muhammedan com- 
munity is entitled to special representation on 
the Governor-General’s and Local Legislative 
Councils commensurate with its numbers and 
political and historical importance" Morley 
Bave two reasons for his opposition. First, that 
there would be difficulty in organising such elec- 
torates in Provinces where Muslims were thinly 
scattered, and, secondly, that such a system of 
representation would give to the Muslims a 
double vote, one in the selection of representa- 
tives from local bodies, etc, and another in a 
communal constituency. This would be pro- 
bably", observed the Seaetary of State, "resent- 
ed by other classes of the population.” 

The Secretary of State suggested to the Goy- 
ernment of India his plan of a mixed or compo- 
site Electoral College with reservation of seats 
for Muslims. According to this plan in each 
area an electoral college would be established, 
the members of which were themselves to be 
elected in communal proportion (chat is, a fixed 
number of Hindus and Muhammedans corres- 
ponding to the numerical strength of these com- 
munities in the area concerned) by a joint elec- 
torate composed of the substantial landowners 
paying a certain amount of land revenue, mem- 
bers of rural or sub-divisional boards, members 
of district boards and members of Municipal 
corporations. These clectoral colleges would, 
in their turn, elect their representatives to the 
Provincial Councils, the members being free to 
vote for any candidate, but the seats having been 
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previously allotted on a communal basis. If a 
community did not receive the fixed quota of 


its seats, the deficiency was to be made good by 


nomination.” n 


The Indian nationalists hailed the plan for a 
joint or mixed electorate, but Minto im- 
mediately opposed it. Within a few days of the 
publication of Morley's plan, Minto wrote in 
protest, "As to the Mahommedan representation 
eol have doubts as to the practical working 
of the 'electoral college'....People here have 
somewhat unfairly jumped to the conclusion 
that you have instructed us to accept the scheme 
—whereas you have merely commended it to our 
consideration. But the Mahommedans are al- 
ready in arms about it, and an examination of 
the conditions which must affect their election 
as advised, will, it seems to me, certainly estab- 
lish the reasonableness of their objections. To 
put it briefly, they say that large Hindu majori- 
ties will enable Hindus not only to elect their 
own men, but a Mahommedan as well, and that 
being so, a Mahommedan may be elected repre- 
‘sentative of advanced Hindu political inclina- 
tions, and not at all of bona fide Muhommedan 
interests. Moreover, the old fashioned Mahom- 
medans, who are such a loyal mainstay to us, are 
not likely to push themselves forward, and will 
be left in the lurch, if the opportunity is given 
for the election of manipulated Hindu votes to 
secure seats for younger Mahommedan genera- 
tion that is being drawn into the vortex of politi- 
cal agitation. My reply to the Mahommedan ad- 
dress (at Simla, October 1, 1906) is often quoted. 
It has always been taken to express the views of 
the Government of India in respect to the 
Mahommedan representation. In. :.my reply I 
declared myself to be in full agreement with 
their claims as a community and they are quite 
entitled to refer to the assurance I gave them 
that their political rights and interests as à com- 
munity would be safeguarded in any administra- 
tive reorganisation.“ ™ 

The Governor-Gencral had hoped that Mor- 
ley's plan of a Joint Electoral College would be 


—— — . —ß — 

25. Morley knew that his plan had many defects. 
But its greatest merit, he considered, was 
that it aimed at adequate representation for 
all communities and classes without separat 
ing one community from the other. 


26. Minto to Morley, December 31, 1908, 
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rejected by the Local Governments too. But it 
did not happen that way. The Governor of Bom- 
bay had unequivocally denounced the represen- 
tation of communities even before the announce- 
ment of Morley's plan.“ Soon after Morley's plan 
was made known, the Muslim League met at 
Amritsar to discuss the scheme of reforms. Minto's 
open opposition to the plan of joint electorates 
encouraged the Muhammedans to agitate against 
it. Ali Imam was authorised to negotiate with 
Colonel Dunlop Smith, the Private Secretary to 
the Goyernor-General. It was also decided to send 
a deputation to Britain to wait upon Lord Morley 
in order to lodge a strong protest against his plan. 


Dunlop Smith assured the Muhammedans on 
behalf of the Government of India "that every- 
thing would be done to introduce the communal 
electorates.“ He wrote to Mohammed Ali on 
January 12, 1909, "After all Lord Morley's pro- 
posal for an electoral college was only a sugges- 
tion and I am in great hopes that it may be pos- 
sible to secure some modification of the scheme 
by which Lord Minto's communal system may be 
utilised so as to safeguard the proper represen: 
tation of minoriites.”? Numerous confidential 
letters passed secretly between the Government 
of India and the Muslims.” In one of his letters 
Dunlop Smith wrote to Mian Mohammed Shafi, 
“You may feel quite assured that I will treat these 
letters of yours in the strictest confidence. The 
T 
27. Sir Charles Clarke had denounced the repre- 

sentation of communities in his reply to the 
Deccan Provincial Muslim League on Sep 
tember 23, 1908, 

28. Das, M.N., India Under Morley and Minto, 
p. 235. 

29. As cited in above, p. 225. 

30. Mian Mohammed Shafi of Lahore wrote to 
Dunlop Smith on January 13, 1909, The re 
sult of conceding to the Indian Musalmans 
representation on the basis of their numbers 
alone will work injuriously and will be dma 
trous for them in the majority of the Ios 
Provinees, Nay, I go wo far as to assert thas 
the state of things resulting from the ha 
ing into effect of this principle will in Te 
end, prove a political danger. I have thous 
it my duty to give the above warning Ec 
regard it incumbent on all truly loyal ae 
of the British Crown (and particularly, © 
followers of the Anglo-Muhammedan | * 
of polities) to warn the Government in d 
whenever a serious change of this kind 1001 
large in the distance", 
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only persons who see them €xcept myself are the 
Viceroy and the senior officers of the Home De- 


partment." Mian Mohammed Shafi had asked 


Dunlop Smith that he should preserve his letters 
“until the series is finished,” as he did not wish 
even his private Secretary to “see these letters 
and he was not keeping their copies with him.” 
Lord Minto made a bid to influence the opi- 
nions of the Local Governments who were op- 
posed to his policy of communal electorates. Si. 
multaneously, he made efforts to explain his thesis 
to the Conservatives at Home so that they should 
espouse his policy. He wrote to 
“The ‘electoral colleges’ are absolutely impossible 
—mad and distinctly contrary to pledges I have 
and of which the 


important event that has happened during my 
The Conservatives, on their part, exer- 
ted their influence on the King to help the Mus- 
lims against Morley's scheme. The King sum- 
moned Morley for interview in which the ques- 
tion of protection of Muhammedan interests was 
discussed. The event thrilled the Muhamme- 
dans and Mian Mohammed Shafi wrote to Dun- 
lop Smith, “We are grateful to His Most Gra- 
Cious Majesty for the interest, he is apparent- 
ly taking in the welfare of His loyal Muhamme- 
dan subjects and to His Excellency the Viceroy 
for his protection of our rights. I assure. . that all 
this will bind the Muhammedan community stil] 
close to the British Rule with the silken chains 
of sincere gratitude and loyalty and will streng- 
then the Anglo-Muhammedan bond of union a 
hundred-fold.* 

The role of Minto was “self-evident and posi- 
tive.“ The deputation of the Muslim League, 
headed by Amir Ali properly tutored by Minto, 
met Morley on January 27, 1909. On January 
21, Morley wrote to Minto, “I have agreed to 
receive. the sons of the Crescent next week. I 
wish the prophet himself were coming. There 
are not many historic figures whom I should be 


31. Dunlop Smith to Mian Mohammed Shafi, 
January 16, 1909, 


32. January 13, 1909. 
33. Minto to Lansdowne, January 21, 1909. 


34. As eited in M. N. Das, India Under Morley 
and Minto, p. 937. 
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better pleased to summon up from Paradise, or 


wherever he now abides. Your language to the 
Islamites about their ‘just claim to 


more than numerical strength’ was perhaps a trifle 


less guarded than it might have been, if you 
allow me to say so. But I hope to execute my 
sword-dance without cutting either my own toes or 
yours.”"= Morley gave way. His plan of joint 
electorates was dead." While moving the second 
reading of the Indian Councils Bill, 1909, and 
during subsequent debates, Morley stated that 
the Muhammedans objected to the mixed Electoral 
College plan and that it had been abandoned. 
"We did not prescribe it, we did not order it, 
but we suggested and recommended this plan for 
their consideration no more than that." declared 
Morley. That was Morley, the Liberal Secretary 
of State. 


THE INDIAN COUNCILS ACT, 1909 


After nearly four years of prolonged delibera- 
tions, Morley presented the Indian Councils Bill 
in the House of Lords on February 17, 1909, 
and on March 11, it passed. The debate on the 
Bill in the House of Lords was quite lively. 
Arthur Godley, Under Secretary of State for 
India, was rather surprised at the number of 
peers able "both by understanding and by per- 
sonal knowledge and experience, to make speech- 
es about Indian administration." But the Com- 
mons took little or no interest? At one time, 
there were about fourteen Members on the Trea- 
sury Benches and eight on the other side. The 
debate was “spiritless”, and it gave Morley the 
impression of listening to “a band of disembodi- 
ed ghosts—so far did they all seem from the 
hard realities and perplexities with which we 
have been grappling all these months.“ On May 
15, the Bill became an Act of Parliament and 
the Indian Councils, as reformed and enlarged 
by the Act of 1909, came into being on January 
1, 1910. 

The Indian Councils Act, 1909, liks its prede- 
cessor, the Act of 1892, was an amending Act and 
it did not, therefore, bring about revolutionary 
——— 

35. Morley to Minto, January 21, 1909. 


36. Lord Morley was influenced by Minto 's 
friends and Lovat Fraser was one of them. 


37. Godley to Minto, February 26, 1909. 
38. Morley to Minto, April 2, 1909, 
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changes, though it was clearly a step forward. On 
December 17, 1908, when Morley announced the 
reform scheme in the House of Lords, he had 


categorically stated that his schem did not at all 


aim either directly or indirectly, at the establish- 
ment of a Parliamentary system of Government 
in India. He had emphasised that the reform 
scheme was a “well-guarded expaasion of princi- 
ples that were recognised in 1861”, and ,had stat- 
ed that he had no wish “to set up some sort of 
parliamentary system in India, it is no ambitio. 
of mine, at all events, to have any share in be- 
ginning that operation. If my existence, either 
officially or corporeally, were prolonged twenty 
times longer than either of them is likely to be, 
a parliamentary system in India is not the goal 
to which I would for the moment aspire.“ Mor- 
ley had no intention of giving India democratic 
institutions. His aim was to give reforms and 
to grant whatever little could be given. Coup- 
land observed that Morley's “idea of Indian Gov- 
ernment...had nothing to do with democracy." 
The authors of the Montagu-Chelmsford Report 
observed, "Indeed Lord Morley whole-heartedly 
accepted and even emphasised the contention of 
Lord Minto's Government that they were not 
aiming at responsible government.“ Morley 
to Minto, “Your Excellency's disclaimer for 

your government of being ‘advocates of represen- 
tative government for India in the Western sense 
of the term, is not any more than was to be ex- 
pected'...while repudiating the intention or de- 
sire to attempt the transplantation of any Kuro- 
. pean form of representative government to Indian 
soil, what is sought by Your Exellency in Council 
is to improve existing machinery, or to find new, 
lor ‘recognising the natural aspirations of educa- 
ted men to share in the government of their 
country.’ I need not say that in this design you 


have the cordial concurrence of His Majesty's 
Government, 


Main Provisions of the Act of 1909 


The Indian Councils Act, 1909, greatly increas- 
ed the strength of the Legislative Councils, Sup- 
reme and Local. The number of the Additional 


——————————ÉÉÉ 
99. House of Lords, December 17, 1908. Pari. 
Deb. Sr. 4th, Vol. 198, Col. 991-1001. 


40. Coupland, R., The Constitutional Problem in 
India, p. 34. 


41. Report on Indian Constitutional 


Reforms 
(1918) p. 48, para 74. 
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Members of the Supreme Legislative Council was 
increased to maximum of sixty, those of the 
Councils of Madras, Bombay, Bengal, the United 
Provinces, and Bihar and Orissa to a maximum of 
fifty and those of the Punjab, Burma and Assam 
to’ thirty.“ These numbers did not include the 
ex-officio Members, viz,, the Head of the Govern- 
ment and the Members of his Council, and, in 
the case of Madras and Bombay, also the Advo- 
cate-General. 


The Additional Members of the Councils, in- 
stead of being all nominated by the Governor- 
General and the Governors and Lieutenant-Gov- 
ernors in the manner provided in the Indian 
Councils Acts, 1861 and 1862, were to include 
Members so nominated and also Members elected 
in accordance with the Regulations under the 
Act of 1909, The number of Additional Mem- 
bers so nominated and elected, the number of 
Members requird to constitute a quorum, the 
term of office of such Members, and the manner 
of filling casual vacancies occurring by reasons of 
absence from India, inability to attend, death, ac- 
ceptance of office under the Crown, or resigna- 
tion duly accepted, or otherwise were to be such 
as might be prescribed by Regulations made 
under the Act, with the proviso that the aggre- 
gate number of Members so nominated and elect- 
ed did not exceed the prescribed limit. 

Both the Supreme and the Local Legislative 
Councils, thus, consisted of two kinds of Addi- 
tional Members, officials and non-officials. The 
former comprised the ex-officio Members of the 
Executive Councils and the nominated Officials. 
The non-official Members comprised the elected 
and nominated Members. The Government of 
India had originally proposed an equal num- 
ber of official and non-official Members in the 
Supreme Legislative Council and an official ma- 
jority in the Local Councils. But the Secretary 
of State insisted on retaining a substantial 
official majority in the Supreme Council as ab- 
solutely necessary. He informed the Governor 
General that his “Council, in its legislative as 
well as its executive character, should continue to 
be so constituted as to secure its constant and 
uninterrupted power to fulfil the constitutional 
obligations that it owes, and must always owe to 

a ACTAE 
42. First Schedule to the Indian Councils Act, 
1909. 
43. CL 1(1), The Indian Councils Act, 1909. 
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His Majesty's Government and to the Imperial 
Parliament.” With regard to the Local Legisla- 
tures, the Secretary of State thought that there 
was very little danger in conceding non-official 
majorities, as the range of the subjects within 
their legislative sphere was rigorously limited *by 
the Act of Parliament. If the non-official majo- 
rities passed legislation of a character disapprov- 
ed by the Government, such “wild cat Bills" 
could conveniently be vetoed. Lord Morley was 
convinced that not all the non-official members 
would join hands together to defeat legislation 
sponsored by the Government, as there would 
be in the Councils representatives of divergent 
interests, classes and communities. 1f, however, 
legislation desired by the Provincial Governments 
failed to pass by the resolute and united opposi- 
tion of non-official Members, in such contingency 
the Supreme Legislative Council could get it 
enacted by virtue of its concurrent power. 

The Governor-General in Council, subject to 
the approval of the Secretary of State, was em- 
powered to make Regulations as to the condi- 
tions under which and the manner in which per- 
sons resident in India might be nominated or 
elected as Members of the Supreme and Local 
Legislative Councils, and the qualifications of 
the elected and nominated Members, Regula- 
tions so made were not to be altered or amend- 
ed by the Supreme or Local Legislative Coun- 
cils.“ T 

The Act of 1909 did not make any alteration 
in the powers of the Councils. It simply expand- 


ed their functions. The relevant provision was, 


"Notwithstanding anything in the Indian Coun- 
cils Act, 1861, the Governor-General in Council, 
the Governors in Council of Fort Saint George 
and Bombay respectively, and the Lieutenant- 
Governor in Council of every Province, shall 
make rules authorising at any meeting of their 
respective Legislative Councils the discussion of 
the annual financial statement of the Governor- 
General in Council or of their respective Local 
Governments, as the case may be, and of any mat- 
ter of general public interest, and. the asking of 
questions, under such conditions and restrictions 
às may be prescribed in the rules applicable to 
the several Councils“ The functions of the Sup- 


GE age ce ae A AET 
44. Cl. 6. 
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tive Councils were, thus, enlarged in three res- 
pects; discussion of the Annual Financial State- 
ment; discussion on any matter of general public 
interest; and the asking of questions. 

The Act increased the number of the Execu- 
tive Councillors in Bombay, Madras and Bengal 
to four, out of whom two at least were to be per- 
sons who, at the time of their appointment, had 
been in the service of the Crown for at least 
twelve years.“ The Act also empowered the 
Governor-General in Council to create an Execu- 
tive Council in any other Province under a Lieu- 
tenant-Governor. 


The Regulations for the constitution of the 
Councils and the transaction of their business 
were issued on November 15, 1909. The Addi- 
tional Members of the Legislative Council of the 
Governor-General were ordinarily to be sixty con- 
sisting of: 


(^) Members elected by the classes specified in 
Regulation II“ who were ordinarily to be twenty- 
seven in number; and : 


(B) Members nominated by the or- 
General, who were not to exceed thirty-three in 
number, and of whom— “> 


(a) not more than twenty-eight were to be offi 
cials; and 
— — — 
46. Cl. 2 (1). j 
47. Twenty-seven elected members specified in 
Regulation 1 were to be elected as follows: 
(1) By the Provineial Legislative Councils 
two Members each returned by non-official 
Members of Bengal, Bombay, Madras and 
U.P. and one each by Punjab, Bihar and 
Orissa, and Burma; and one each by the 
Members of the Council of the Chief Com- 
missioner of Assam by the District Coun- s 
cils and Municipal Committees in thè Cen- 
tral Provinces. 
By the landholders of Madras, Bombay, 
Bengal, U.P., Bihar and Orissa. r 
By the Muhammedans of Madras, Bom. | 
bay, Bengal, U.P. Bihar and Orissa. 
By the Muhammedan landholders of U.P. 
or Muhammedans of Bengal in alternate 
years. 
(5) By the Chambers of Commerce of Bom. 
bay. 


(2) 
(3) 
(4) 


27 


116 


(b) three were to be non-official persons to be 

selected— 
(i) one from the Indian Commercial Com- 
munity; 
(ii) one from the Muhammedan community 
in the Punjab; and 
(iii) one from the land-holders in the Pun- 
jab. 

It was provided that it would not be lawful 
for the Governor-General to nominate so many 
non-official persons under these Regulations that 
the majority of all the Members of the Council 
should be non-officials. 


The maximum strength of each Council was 
fixed by the First Schedule of the Act. Exclud- 
ing the Head of the Government and Members 
of the Executive Councils, it varied from 60 for 
the Legislative Council of the Governor-General 
to 80 for the Councils of Punjab and Burma, 
the number for each of the other five Provincial 

Councils being 50. The actual strength of each 
.. Council was determined by the Regulations. The 
statement attached with the Resolution of the 

Government of India, November 15, 1909, indi- 
*. cated the composition of each Council. It was 
within the power of the Local Government to 
increase the non-official majority of its Council 

. by nominating less than the maximum number of 

officials and substituting non-officials, but that 
majority could not be reduced except to the limit- 
ed extent indicated below and that too for a 
specified period or in connection with a particu- 
lar measure— 


Legislative Officials Non. Majority 
Gouneil of officials official 
^ India 35 32 3 
2 A ~ anes 
Bombay 17 28 11 
= Bengal z 17 31 14 
United Provinces 20 26 6 
Eastern Bengal & Assam 17 23 6 
Punjab 10 14 4 
Burma 6 9 3 


Thele figures related to the ordinary constitu- 
tion of the C il and left out of account the 
two experts who could be appointed members of 
each Provincial Council, when the legislation in 
hand was of a nature to demand expert advice. 

. If these members were to be non-officials, the ma- 
jority would be strengthened, and even if both 
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were officials, it could not be entirely neutralis- 
ed. The strength of the non-official majority 
varied with local conditions. 


Special provision was made for the representa- 
tion of the professional classes, the landholders, 
the Muhammedans, European Commerce and the 
Indian Commerce. The first of these interests 
was represented on the Governor-General's Le- 
gislative Council by members elected by the Pro- 
vincial Legislative Councils and by the District 
Councils and Municipal Committees of the Cen- 
tral Provinces and on the Provincial Councils by 
the representatives of the District Boards, the 
Municipalities, the Corporations of the Presidency 
towns and the Universities. The others were to 
be represented upon all the Councils by members 
elected by special electorates or nominated under 
the express provisions of the Regulations. The 
representative of the Bombay landholders on the 
Governor-General’s Council was to be elected at 
the first, third and subsequently alternate elec- 
tions by the landholders of Sind, large majority 
of whom were Muhammedans, while at other 
elections he was to be elected by the Sardars of 
Gujarat, or the Sardars of Deccan, à majority of 
whom were Hindus, The landholders of Punjab 
consisted of about equal number of Muhamme 
dans and non-Muhammedans, and it was assum- 
ed that their representative would be alternately 
a Muhammedan and a non-Muhammedan. In 
some Provinces there were special interests, such 
as the tea and jute industries in Eastern Bengal 
and Assam and the planting communities in Mad- 
ras and Bengal, for which special provision was 
made. The representation of the minor interests 
and smaller classes was provided for by nomina 
tion made from time to time as the particular 
needs of the moment and the claims of each 
community required. 


The Regulations also prescribed the qualifica- 
tions and  disqualifications of the candidates. 
Females were excluded. Among males, a person 
was not qualified to vote if he was a minor, OF 
had been adjudged by a competent court to be 
of unsound mind, or was under twenty-five years 
in age, or had been dismissed from Government 
service, or had been sentenced by a criminal court 
to imprisonment for an offence punishable with 
imprisonment for a term exceeding six months 
or to transportation, or had been ordered to 
provide security for good behaviour, or had been 


— 
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debarred from legal practice, or had been declar- 
ed by the GovernorGeneral in Council to be 
of such reputation or antecedents that his elec- 
tion in the opinion of the Governor-General in 
Council would be contrary to the public interest." 


There was originally no bar to double Mem- 
bership, that is, Membership to the Supreme Le- 
gislative Council and a Local Legislative Council 
at the same time. This Regulation was amend- 
ed in 1913 to prescribe Membership of only one 
of the Councils at à time. It was also provided 
that if a person was elected by more than one 
electorate, he had the option to choose the elec- 
torate he wished to represent and inform the 
Government concerned accordingly within a week, 
failing which, the Governor-General or Head of 
the Province, as the case might be, could declare 
the electorate he would represent. The term of 
office was fixed at three years. It was laid down 
that the election of a Member could be declared 
invalid if he was guilty of corrupt practices. Any 
question relating to the invalidity of an election 
was to be referred to the Governor-General whose 
decision in the matter was to be final Special 
qualifications were prescribed for landholders’ 
constituencies and Muslim electorate. Qualifica- 
tions for the former varied for the Supreme and 
Local Legislative Councils, for Muslim and Hindu 
voters," and from Province to Province. Quali- 
fications for the Muslim electorate also varied for 
the Supreme and Local Legislative Councils and 
from Province to Province. 

Important Regulations were framed for the 
discussion of matters of general public interest. 


48. The general disqualifications covered the cases 
of deported persons also. There was a great 
divergence between the views of Lord Morley 
and Lord Minto on the question of disquali- 
fication of the deportees. 

49. To illustrafe the point, in the case of Eastern 
Bengal and Assam, a Hindu was to pay Rs. 
5,000 as revenue and a Muhammedan Hs. 750 
only. The cess qualification of the former 
was Rs. 1,250 and of the latter Rs. 188. The 
payment of income-tax, the receipt of Goy- 
ernment pension and the fact of his being 
an Honorary Magistrate did not qualify a 
Hindu for voting whereas a Muhammedan was 
qualified, Qualifications for elections to the 
Provincial Legislative Councils showed the 
same discrimination and that was the case 
not only in Provinces where there was a non- 
Muhammedan majority, but even in those 
m an overwhelming Muhammedan majority. 

12—C. 
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No discussion was permitted on any subject re- 
moved from the jurisdiction of the Legislative 
Gouncil, or any matter affecting the relations of 
His Majesty's Government or that of the Gov- 
ernmeat of India with a foreign power or a Na- 
tive State, or any matter under adjudication by 
a court of law. Subject to these limitations, any 
Member oí a Council could move a resolution. 
But such a resolution was required to be in the 
form of a specific recommendation addressed io 
the Government, to be clearly and precisely ex- 
pressed, raising a definite issue, and containing 
no arguments, inferences, ironical expression, de- 
famatory statements, etc, The President of the 
Council could disallow any resolution or part of - 
a resolution without giving reason other than 
that in his opinion it was not consistent with the 
public interest or that it should be moved in the 
appropriate Legislative Council, When a reso- 
lution was under discussion any Member could 
move an amendment thereto, provided such an 
amendment had not merely the effect of a nega- 
tive vote. Every resolution, if carried, had only 
the effect of a recommendation. It was not man- 
datory and, therefore, not binding on the. ue 
ernment. aaa 


The right to ask questions was s to 
same restrictions as those for the I of 
matters of general public interest. A question 
asked was required to be so framed as to be mere- d 
ly a request for information." In regard to mat. 
ters which were or had been the subject of con- 
woversy between the Secretary of State and the 
Governor-General or a Local Government, no 
questions could be asked except as to matters of 
fact. The President of the Council could dis. 
allow any questions on the ground that its answer 
was not consistent with the public interest or that 
it should have been put in the appropriate Goun- 
cil. A member could put a supplementary ques- 
tion, but no discussion was allowed in respect of 


50. The question asked was required to Me 


with the following conditions; (a) it was 80 
framed as to be merely a request for inform- È 
ation; (b) it was not of excessive length; 
(e) it did not contain arguments, inferences, - 
ironieal expressions amatory statements, 
nor did it refer t ie tont or ter 
of persons except in official or p 
capacity; and (d) it did not ask for an ex. 
pression of an opinion or the solution of à - 
hypothetieal proposition. * 
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any question or of any answer given to a ques- 


Elaborate Regulations were made for the dis- 
cusion of Annual Financial Statements in the 
Supreme Legislative Council and the Provincial 
Councils. In the case of the former, on the day 
appointed by the Governor-General, the Finance 
Member presented every year the Financial State- 
ment along with an explanatory memorandum. 
Every Member of the Council was supplied with 
a printed copy. No discussion was allowed on 
the day the Statement was presented. On some 
later date fixed by the Président of the Council, 
the consideration of the Financial Statement 
would begin. After the Finance Member had 
stated any changes in the figures of the Financial 
Statement which circumstances might have ren- 
dered necessary, and had furnished any explana- 
tion which he might have thought fit, a general 
discussion would take place. At that time Mem- 
bers were at liberty to offer any observations on 
the Statement as a whole, or any question of 
principle involved therein, but no Member was 
allowed to move any resolution, nor was the 
Statement submitted to the vote of the Council. 
- The Finance Member had a general right of reply 
at the end of the discussion, and it was open to 
the President, if he thought fit, to prescribe a 
time limit to speeches. 
> The second stage of the discussion commenced 
on such a day after the general discussion on the 
Financial Statement as was appointed by the 
ident. On that day any Member was at liber- 

ly to move a resoluion, entered in his name in 
the list of business, relating to any alteration in 
taxation, any new loan, or any additional grant to 
a Local Government, proposed or mentioned in 
the Statement or explanatory memorandum. 
The Council thereupon would proceed to discuss 
Such resolution or resolutions. After all the re. 
solutions had been discussed and disposed of, 
each head. or group of heads was considered sepa- 
Tately. But no discussion was allowed on any 
Subject removed from the jurisdiction of the 
Council concerned. Discussion on each head not 
excluded was initiated by the Member Incharge 
of the Department. Resolutions were then mov- 
€d,, discussed and voted. On or before March 
24 every year the Financial Statement, as finally 
settled by the Governor-General in Council, was 
presented to the Council. The Finance Member 
described the changes that had been made in the 
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figures ol the Financial Statement and explained 
the reasons why any resolution passed in the 
Council had not been accepted. A printed copy 
of the Budget was supplied to each member of 
the Council. No discussion of the Budget was 
allowed nor was it submitted to the vote of the 
Council The President could, however, make 
observations in regard thereto, if deemed necessary 
and expedient. 

This procedure remained Operative till 1917, 
when it was modified by the Government of 
India’s notification of February 7, 1918," in order 
to remove the defects in the previous procedure 
which the exptrience of seven years had reveal- 
ed. According to the modified procedure, after 
the introduction of the Financial Statement, its 
further discussion was postponed for some days 
in order to enable the Members to thoroughly ac- 
quaint themselves with its contents. On the day 
fixed for the purpose there would be general dis- 
cussion on the Financial statement and Members 
were free to offer observations on the Budget as 
a whole, or on any question of principle involv- 
ed therein. When the general discussion was 
over, the Council proceeded to the second and 
third stages of the discussion of the Budget; which 
were analogous to the first and second stages of 
the preceding procedure. The Members were 
free to move resolutions as before. The Budget 
was laid before the Council at a subsequent date 
when the Finance Member would explain the 
changes that had been effected in the Financial 
statement as a result of observations made by 
the Members or on the basis of later figures. But 
here no discussion was permitted except for the 
observations which the President of the Council 
might have deemed it necessary to make. 


The Morley-Minto Reforms were largely wel- 
comed by all shades of public opinion, except the 
extremists, who had no faith in such reforms. 
Immediately after the Reform proposals were 
made public, a deputation of Indians, represent- 
ing different classes of opinion, waited upon and 
presented an address to the Governor-General, 
expressing their gratefulness to the Government 
for the proposed reforms? The Moderates, who 
had then captured the Indian National Congress, 
hailed the Reforms as the fruition and fulfilment 
of the labours of the Congress. At its Madras 
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Sesion in 1908, the Congress passed the following 
resolution; ^I his Congress desires to give expres 
on to the deep and general satisfaction with 
which the Reform lounulated in Lord 
Moricys despatch have been received through 
out the country; it places on record its sense of 
high statesmanship which had dictated the action 
ot the Government in the matter and it tenders 
to Lord Morley and Lord Minto its sincere and 
grat iul thanks for their proposals". The Com- 
gro» was of the opinion, the resolution added, 
tat the proposals contained in the Reforms 
scheme constituted “a large and liberal instal- 
ment of the reforms needed to give to the peo- 
ple of this country substantial share in the mana- 
gement of their affairs and to bring the adminis 
tration into closer touch with their wants ana 
feelings.” The Congress also hoped that “details 
of the proposed scheme will be worked out in the 
same liberal spirit in which its main provisions, 
as outlined in the Secretary of State's. despatch, 
have been conceived." 

Surendranath Banerjea, while proposing the 
resolution, expressed the opinion that the 
Reforms were “the crowning triumph of constitu- 
tional agitation”, and urged upon the delegates 
to the Congress Session to express their “deep gra- 
titude to the Government of India for what it 
proposes to do.” He further maintained, “We 
have not got all that we want, but by and by, if 
we are patient, we are likely to get all we want. 
The present constitutional scheme is a distinct 
improvement. These (rights of asking supplemen- 
tary questions and moving of resolutions) are 
most valued concessions."* On the same octa- 
sion, Gokhale said, “Hitherto we have been en- 
gaged in agitation from outside. From now we 
shall be engaged in what may be called respon- 
sible association with the administration." He 
even claimed that Lord Morley and Lord Minto 
had saved India from drifting towards "what can 
not be described by any other name than chaos. 
For, however strong a Government may be, 
repression can never put down the aspirations 
of a people and never will.“ 


Some other Indians also joined the chorus of 
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of the contemporary Press also felt 
the Morley-Minto Reforms. 
observed that 228 got more 
they had expected.” T 
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heartily approved — — 
als, but also endorsed the two under. — 
fying the Relorms, namely, what there must al- 
2 Sup 


reme Legislative Council, and that the Legislative 


tation to different classes and to the interests gf — 


the Muslim Community. » 


But the Morley-Minto Reforms, T „ 
the spirit of liberality inspiring them, — 


throttled by the Rules and Regulations 
under the Act to work them. "Due 
tation thereatened to destroy the sense of pov 
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whose  sympathies were frankly 
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Co. Madras, p. 821. | 
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and oneness of the Indians and aroused even 
amongst the Moderates, who had felt jubilant at 
the initial adumbration of the Reforms, sullen- 
ness, suspicion. and distrust. Forsaking all consi- 
derations of justice and fairness, the Government 
had favoured the Muslims by granting them re- 
presentation out of all proportions, the right of 
plural voting and direct elections.” Landlords, 
too were given preferential treatment. And all 
this was done to curb the nationalists and sup- 
press the progressive elements whose only fault 
was that they had demanded the establishment of 
parliamentary institutions and pleaded for a fair 
deal for their country. Pandit Madan Mohan 
Malviya gave expression to these feelings in ihis 
Presidential Address at the Lahore (1909) Session 
of the Indian National Congress. He said, 
“Speaking generally, we find that the regulations 
have been vitiated by the disproportionate repre- 
sentation which they have secured to the Moham- 
madans and to the landed classes, and the small 
room for representation which they have left for 
Ahe educated classes; also by the fact that they 
have made an invidious and irritating distinction 
between Moslem and non-Moslem subjects of His 
- Majesty, both in the matter of the protection of 
minorities and franchise and lastly in that they 
. have laid down unnecessarily narrow and arbit- 
_ rary restrictions on the choice of the electors.”” 


At the 1910 Session, the Indian National Con- 
- gress urged upon the Government in the name of 
justice and expediency to modify the Regulations 
“before another election comes on, so as to re- 
move anomalous distinctions between different 
sections of His Majesty's subjects in the matter 
‘of the franchise and the qualifications of candi- 
dates and the arbitrary disqualifications and res- 
trictions of candidates seeking election to the 
Councils. At its 1913 Session, the Congress re- 
cordéd its sense of keen disappoinment that at 
the last revision of the Regulations? the anoma- 
lies and the inequalities, the rectification of 
which the previous Congress had strongly urged 
upon the Government, had not been removed.” 
4 ˙ W —ꝑ— 
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The virus of separate electorates for the Mus- 
lims introduced constitutionally under the Re- 
forms was deplored in the resolution of the Con- 
gress at its 1909 Lahore session. It read, “This 
Congress while gratefully appreciating the earn- 
est and arduous endeavours of Lord Morley and 
Lord Minto in extending to the peoples of this 
country a fairly liberal measure of constitution- 
al reforms of 1909, deems it its duty to place on 
record its strong sense of disapproval of the crea- 
tion of separate electorates. ... The resolution 
also referred to the excessive and unfairly pre- 
ponderant share of representation given to the 
followers of one particular religion and the un- 
just, invidious and humiliating distinctions made 
between the Muslims and non-Muslims in the 
matter of electorates, franchise and the qualifica 
tions of candidates, Even Lord Minto himself 
was not oblivious of all that he had created by 
his own ingenuity. He wrote to Moberly Bell, 
"I am afraid when the position is clearer, we may 
fairly be accused of having neglected the even- 
handed justice to which we owe so much in 
India....I should say that, if the Government 


of India was biased in any direction, it was to- 


wards Mohammedan interests... When the 
results of the 27 elected Members to the Supreme 
Council were made known to the Viceroy, he 
wrote, "the Mohammedans are still victorious 
and there is bound to be grumbling! I have al- 
ready got 11 on my Council! and am consc 
quently doubtful about giving a nomination tO 
Baluchistan and the North-West Frontier Pro- 
yince, which would necessarily have to be Mo 
hammedan, and would bring the number up 10 
12, which is beyond all reasonable proportions ! 
and yet I don't like withholding it.“ It was not 
the number alone “but numbers arising out of the 
separation based on religion" that gave "the re. 
forms their real meaning.“ 


The Reforms were intended to achieve two 
objects: conciliation and division. The first 
was desired to be achieved by enlarging the Coun- 
cils, conceding to them increased power of dis 
cussion, and appointing Indians to the Executive 
Councils both at the Centre and in the Provin- 
LN ene 
64. November 27, 1909. As cited in M. N. Das, 
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65. Minto to Morley, January 6, 1910. 

66. Das, M.N., India Under Morley and Minto, 
p. 249. 


Morley-Minto Reform: 


ces. But the of 
lims became the foundation of 
tional scheme. The promise he 


Muslims as Mus 
Minto's 


had made to 
Muslim deputation at Simla was 
the Secretary of Sme was made miccamb to 
the Viceroy's diplomacy." Once the principle of 
separate electorates for the had been 

accepted, it became a creed of the British Govern- 
ment. During the debate on the Indian Coun- 
cils. Bill. Prime Minister Asquith explained in 
the House of Commons she reasons for abandon- 
ing Morley's proposal of an Electoral College. 
The Prime Minister said, "To us here in this 
country at first sight it looks an objectionable 
thing, because it discriminates between people, 
segregating them into clases, on the basis of re- 
ligious creed", but he requested the House not 
to regard this objection as formidable — because 
the distinction between the Muslims and the 
Hindus was not merely religious, "but cut deep- 
not only into the traditions and historic past, but 
the habits and social customs of the people. 
Conservatives, Liberals and Radicals in Britain 
clearly understood the move behind separate elec- 
torates. It was to save the British Raj by enlist- 
ing the enthusiastic support of the reactionary 
elements in India in order to retard the forces 
of progress and nationalism. 


Curzon had kindled the baneful communal 
consciousness by partitioning Bengal and carving 
out Eastern Bengal and Assam as a separate Pro- 
vince with a Muslim majority. Morley-Monto Re- 
forms gave it a more concrete form, and, by 
spreading the venom of communalism throughout 
the country, "achieved the greatest victory for the 
British Empire in the twentieth century.“ Mian 
Mohammed Shafi gave a candid — expression of 
this achievement to Dunlop Smith. He wrote, 
"the hearts of the Mohammedans of India were 
filled with deep gratitude to the Government, and 
they saw that, in the new Councils, not only 
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their own, and would prevent 
of Swaraj from being realized. They gave full 
expresion to their grateful feelings and we 
thought that separate Mohammedan representa- 
tion at all stages had become a settled — fact.""* 
Communal representation became thenceforward 
the bane of Indian Politics and Gandhi aptly re- 
marked that the “Minto-Morley Reforms have 
been our undoing. Had it not been for 

electorates then established, we (Hindus and 
Muslims) should have settled our differences by 


isted before 
haps nowhere else it had. been planned even 
the worst followers of Imperialism to 
people of a country in this manner. 
British did it by dividing Indians by 
classes and thereby creating political 
against each other which taught the 
think as fanatical partisans and not as 
The results were disastrous. “A political 
said Jawaharlal Nehru, “was created round 
(Muslims) , isolating them from the rest of 
and reversing the unifying and amalgamating 
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whole structure of public and social life, like 
some canker which corrupted the entire system. 
It poisoned the municipal and local self-govern- 
ment, and ultimately it led to fantastic divisions. 
There came into existence separate Muslim 
Trade Unions and students’ organisations and 
merchants’ chambers. ... these electorates first in- 
troduced among the Muslims spread to other 
minorities and groups till India became a mo- 
saic of these separatist compartments; . Out of 
them have grown all manner of separatist tend- 
encies and, finally the deemand for the splitting 
up of India.“ The authors of the Montagu- 
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Chelmsford Report remarked, “The Mohamme- 
dans indeed pressed for and obtained from Lord 
Minto promise that they should elect their own 
members in separate Mohammedan Constituen- 
cies. It is probable that the far-reaching conse- 
quences of this and the difficulties it would 


create at a later stage were not fully fore- 
sens Plh: 


The number of representatives which the Mus- 
lims were to elect through their separate elec- 
torates and from their own community was fixed 
for them on a consideration not only of their 
proportion to the total population, but also of 
their alleged political importance. Moreover, 
their right to vote in the General Electorates was 
left intact. This method of double voting and 
weightage enabled the Muslims to secure an ex- 
cessive and undue representation to the exclusion 
to a corresponding extent of other communities,” 
When the Indian Councils Bill was being read 

for the third time in the House of Commons, 
Balfour expressed his concern over this philoso- 
phy of communal electorates. “If the Bill is a 
measure”, he said, “giving representative institu- 
tions to India on the general principle universally 
accepted in countries like this (Britain), then, of 
course, it is absurd to have separate registers for 
separate portions of the community and it is still 
more absurd to give them exceptional numerical 
representation on account of their historic posi- 
tion in India.“ The Earl of Ronaldshay, how- 
ever, advanced peculiar arguments in defence of 
separate electorates for the Muslims. He main. 
tained that the political importance of the Mus. 
lims as a community “arises from the fact that 
not only are Mohammedans found in the army, 
but outside the confines of Indian Continent it- 
self, countries with whose destiny the destiny of 
our own .cuntry is indissolubly —woven—Persia, 
Turkey, Afghanistan—are all centres of Moham- 
medan power, and the ramifications of Moham- 
medan influence extend, indeed, into Africa on 
72. Report on Indian Constitutional 
(1918), p. 49, para 75. 
For instance, i U.P. the Muslims were able 
to secure eight seats out of a total of twenty- 
six—four seats specially reserved for them, 
two from the General Electorate and two by 


nomination—while they formed one-sixth of 
the population of the whole Province. 


As cited in M. N. Das, India Under Morley 
and Minto, p. 243. 


Reforms 
78. 


74. 


^ 


Constitutional History of India 


the West, and the vast Empire of China on the 
East.“ * 

This Imperialistic logic did not convince Bal. 
four and he retorted that no theory of repre- 
sentative „government taught that one commu- 
nity should have the right to more representation 


than was due to its numbers in one country, sim- 


ply because it professed a religion which spread 
far and wide in other countries and the destiny 
of the ruling country was indissolubly woven 
with them. "What theory of government pre- 
cisely this is," remarked Balfour, "no honourable 
member pretended to say. Perhaps it has not yet 
found a place in any treatise of acknowledged 
authority on politics in the West.“ Other things 
aside, it was tantamount to protecting the inter- 
ests, of a minority with a vengeance. Pandit 
Madan Mohan Malaviya succinctly pointed out, 
"It looks more like a case of allowing the ma- 
jority to be driven to a corner by a minority. 
What makes the matter worse, however, is that 
this advantage has been reserved only to the 
favoured minority of our Mohammedan fellow 
subjects. No such protection has been extended 
to the Hindu minorities in the Punjab and East- 
ern Bengal and Assam. The Hindu minorities 
in the said two Provinces have been left out seve- 
rely in the cold. 


More objectionable than separate electorates 
were the inequalities in the franchise. While the 
franchise was in a liberal spirit conferred upon 
the middle-class Muslims, landlords, traders, mer- 
chants, graduates and professional men, no simi- 
lar right was extended to the corresponding class. 
es of the non-Muslim communities. Direct repre- 
sentation was allowed in the Special Constituen- 
cies to the Muslims and the landlords, but for 
others, it was indirect, rather doubly indirect. The 
representation of the people at large "became in 
fact, a process of infiltration through a series of 
sieves.” The rate payers in a town or village 
elected representatives of the municipal commit- 
tees or local boards and they, in their turn, elect- 
ed representatives for the Provincial Councils. 
The Members of the Provincial Councils, in their 
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turn, elected representatives for the Supreme 
Legislative Council. There was, as the Montagu- 
Chelmsford Report said, "absolutely no conne- 
Xion between the supposed primary voter and 
the man who sits as his representative on the Le- 
gislative Council, and the vote of the supposed 
primary voter has no effect upon the proceedings 
of the Legislative CounciL" In such circumstan- 
ces "there could be no responsibility upon, and 
no political education for, the people who nomi- 
nally exercised a vote,'"* 


One of the most important features of the Re- 
forms was the creation of non-official majorities 
in the Provincial Councils. Really, it was a mis- 
nomer. The non-official majority in a Provin- 
cial Council consisted of both elected and nomi- 
nated members. “The European elected members 
were, in Indian eyes, as good as officials The 
landlords and the Muslims were admittedly there 
for their 'services to the Empire', and were bent 
upon improving the future of their own classes 
by proving their loyalty still further." The Euro- 
peans, the landlords and the nominated members 
habitually voted with the Government. They, 
thus, constituted a standing and, indeed, an over- 
whelming official majority, falsifying thereby the 
myth of the non-official majority. Prime Minister 
Asquith explained to the House of Commons how 
a non-official majority of this kind would actually 
work in a Provincial Council. He said, "the prac- 
tice of creating a non-official majority is, I must 
point out to the House, not at all the same thing 
as creating an elective majority. They are not 
representatives at all. The non-official element is 
largely composed of nominated members. There- 
fore, it is not at all the same thing as if you 
were giving the elective representatives of par- 
ticular classes or communities a voting majority 
on the Council to which they belong. That dis- 
tinction must be carefully observed. . . Whatever 
dangers may be apprehended—I think they are 
very shadowy—from the recognition of this non- 
official majority, they are amply  safeguarded 
against by the security....of the power of the 
veto by the Viceroy or, in the case of other 
Councils, by the Lieutenant-Governors, which I 
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think may be regarded as a very adequate safe. 
guard against anything in the nature of violent or 
revolutionary legislation.“ S.P, Sinha, who was 
appointed the first Indian Law Member in the 
Governor-General's Executive Council, said in an 
interview in 1917, "The Morley-Minto Reforms, 
though a distinct advance, gave Indians in the 
Legislative Councils only influence, and not 
power. Power is different from influence, and 
what we need is a steady increase of power to de- 
termine and to control policy." Another emi- 
nent Indian, K.V. Rangaswami Aiyangar, com- 
mented; "The Legislative Councils, as they are 
at present, serve no purpose but to present an 
illusion to the civilised world that India is gov- 
erned through representative assemblies." 


The Morley-Minto Reforms did not effect any 
change in the position of the Legislative Coun- 
cils. They remained, as before, subordinate to 
thc Executive and the old idea that Legislative 
Councils were only an arm of the Executive gov- 
ernment was enforced with greater rigidity. The 
enlargement in their functions did not add to 
their powers. It simply increased the influence 
of the members on matters relating to administra- 
tion and finance. The resolutions of the Coun- 
cils were not binding on the Government. Nor 
did criticism of the Annual Financial Statement 
and disapproval of the policy of the Government 
involve any constitutional obligation. The im- 
plementation of a resolution accepted by a Coun- - 
cil and the enforcement of legislation passed by 
it depended upon the sweet will of the Govern- 
ment. The Councils were only advisory bodies 
and the Executive kept a stiff control, as in the 
past, over their proceedings and transaction of 
business. The Official Members were not free 
to speak and vote according to their conscience, 
They were not expected to ask questions or 
move resolutions, or to intervene in debates or 
even to rise to a point of order without the pre- 
vious permission of their Governments. They 
were enjoined by the Government to scrupulously 
obey the official mandate in utter disregard of 
the weighty arguments and earnest pleadings of 
the non-official Members. And they always voted 
en bloc in carrying a Government measure or 
voting down a Private Member’s resolution. It 
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was only rarely that the official vote yielded to the 
pressure of non-official, opinion. The effect 
upon the proceedings in council” observed the 
authors of the Indian Counstitutional Reforms, 
“can be readily imagined. The Government 
mandate has been compared to the rigidity of 
party discipline in the House of Commons, but 
as we think, to little purpose... the official 
obligation to vote with Government in an Indian 
legislature is continuing, and is not made pala- 
table by any necessity of securing an irremovable 
Government from demise; and as Mr Gladstone 
saw many years ago the conflict between consci- 
“ence and discipline may become acute."* 


Although the number of non-official Members 
in the Supreme Legislative Council was increased 
to 32," the size was inadequate to give a rea- 
sonable representation even to the classes, com- 
munities and interests, not to speak of the com- 
mon people. Many communities and Provinces 
justifiably complained about their inadequate re- 
presentation or even complete lack of it. Again, 
the constituencies were too small: the largest 
which returned a member directly to the Indian 
Legislative Council comprised 650 voters in all. 
The constituencies which returned the nine re- 
presentatives of the people consisted of the non- 
official members of the Provincial Legislative 
Councils, in which the average number of voters 
was only twenty-two, while in one case the actual 
number was nine. Women were completely 
disfranchised.” 

In actual effect, the Morley-Minto Reforms in- 
troduced a change not of kind but of degree. 
Morley stood for à change, but it was to be a 
change with caution. He correctly detected the 
disease from which the Indian body politic suffer- 
ed in his times, but the medicine prescribed by 
him was wrong. While dismissing, as "an im- 
possibility", the ideal of self-government, which 
the Indian National Congress had set as its goal, 
he decided to liberalise the autocratic nature of 
the Government of India by introducing the 
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spirit of British democratic institutions. Lord 
Minto was a Conservative and, true to the Con- 
servative doctrines, he considered that the pre- 
vailing conditions in India had made inevitable 
some kind of concessions in the form of reforms. 
He firmly believed and strove so that while op- 
portunities should be given for the best Indian 
ability to share with the British in higher adminis- 
tration the ultimate authority for a very long 
time to come, must remain autocratic. “Indeed, 
the more opportunities we throw open to the 
educated Indians,” argued Minto, “the more we 
shall, ....have to increase the executive autho- 
rity of the Viceroy and the Government of India.” 
The scheme of Reforms, therefore, as it finally 
emerged, embodied a combination of opposite 
and irreconcilable principles of autocracy and con- 
stitutionalism. 

The principle of responsible government was 
not allowed to germinate in the system. Morley 
and Minto had anticipated that the “aristocratic 
element in society and the moderate men, for 
whom there was then no place in Indian politics, 
would range themselves on the side of the Govern- 
ment, and oppose any further shifting of the 
balance of power and any attempt to democratize 


Indian institutions."* But these sanguine expec- 


tations were short-lived, as the Reforms of 1909, 
"afforded no answer, and could afford no answer, 
to Indian political problems.“ Within nine 
years of their advent they had spent their utility. 
To the Indian people they were no longer accep- 
table. The official opinion had also changed in 
the light of experience and the Reforms began to 
be viewed with a critical eye. "We judge“, ob- 
served the authors of the Montagu-Chelmsford 
Reforms, "that this is due in varying degrees to 
the political development brought about by the 
reforms themselves, to the precipitations of demo- 
cratic feeling caused by the war, to some inherent 
features of the scheme of reforms itself, and to 
Lord Morley's assertion that these reforms were 
not meant to lead to a Parliamentary govern- 
ment." 

In spite of all their defects and shortcomings. 
Morley-Minto Reforms constituted an important 
stage in the evolution of representative institu- 
tions in India. The atmosphere may not have 
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been wholly parliamentary, but the change as 
compared with pre-1909 period—when a handful 
of officials and two or three complaisant Indian 
gentlemen sat round table and read manu- 
script speech—was marked enough. The Legisla- 
tive Councils created under the Act served as 
forums for the expression of public opinion and 
provided an opportunity to the non-official 
Members to ventilate grievances and seek redress. 
They also used the Councils as platforms for 
educating the people in the affairs of the country 
and moulding public opinion on questions of 
importance confronting the country. The Indian 
Members of the Councils, not only elected but 


some of the nominated ones, too, right from the 
inauguration of the Reforms, began to assume 
the role of the Opposition. Most of them took an 
active part in the debates and discussions and 
many of them were able to make an impress on 
Government measures and policies by their deep 
Knowledge of the problems involved and the 
convincing arguments which they advanced in 
support of their contentions. The admission of 
Indians to the Executive Councils, at the Cen- 
tre and in the Provinces, provided a valuable op- 
portunity to them to directly participate in the 
administration of the country and to know the 
how, and why of n polis; of Ne MM 
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CHAPTER XIII 


Prelude to the Montagu-Chelmsford Reforms 


Failure of the Morley-Minto Reforms 


The twin policy of repression and reforms did 
not yield the results which the British authorities 
had anticipated. Neither repression succeeded in 
curbing the extremists or revolutionaries nor 
did the Morley-Minto Reforms satisfy the poli- 
tical hunger of the Moderates or the political 
loyalists. World War I set a new political hori. 
zon and further sharpened the appetite of In- 
dians for self-government. The British policy of 

Divide and Rule’ also cracked under the impact 
of certain factors. The annulment of the parti- 
tion of Bengal, the attitude of Britain in the Bal- 
kan Wars, and the lining up of Turkey against 
the British in the War of 1914, shook the alli- 
ance of the Muslim loyalists with the British 
bureaucracy, and brought them closer to the 
Indian National Congress. All these factors 
combined to prepare ground for the first mile. 
stone on the road to responsible government in- 
troduced by the Montagu-Chelmsford Reforms. 


Policy of repression 


Minto to signalise the inauguration of the Reforms 
by a general amnesty to evoke popular response 
and to create confidence in the bona-fides of the 
British policy. But Lord Minto willed it other- 
wise. He did not agree with Morley that the 
continued detention of the deportees created “a 
thoroughly self-contradictory situation.“ He wrote 
State that the main purpose 
of the Reforms scheme was to rally the Moderates 
and that it would be most unwise “to turn loose 
those firebrands into the political arena”, at the 
very time when the Government “was hoping that 
the reasonable and stable elements in Indian 
society” would come forward and range them- 


186 


selves on its side As on various other occasions, 
Morley succumbed to the protestations of the 
Goyernor-General. The Reforms were, therefore, 
inaugurated in an atmosphere of extreme bitter- 
ness, especially in Bengal, the storm centre of revo- 
lutionary activity. The newly elected Supreme 
Legislative Council was to be formally declared 
open by the Governor-General on January 25, 
1910. The evening before, the "fire-brands" shot 
dead Shams-ul-Alam, Deputy Superintendent of 
Police when he was leaving the Calcutta High 
Court after the hearing of the appeal in the 
Alipur Conspiracy case. 


After the Surat Split of 1907, the Indian Na- 
tional Congress had become the exclusive organ- 
isations of the Moderates? who still convincingly 
believed in the British sense of justice and were 
wedded to the goal of self-government on Colonial 
lines? The extremists‘ were thrown into the lap 


l. Minto to Morley, Telegram, October 22, 1909, 
preceded by a letter on October 21. 

2. The veteran leaders and their followers came 
to be styled the **old party“ or ‘‘the moder 
ates’’, while „the new party’’ led by Tilak, 
Lajpat Rai, Bipin Chandra Pal and Aurobindo 
Ghosh became known as the  ''nationalists 
or the '*extremista'", 

3. After the Surat split the old party" or the 
Moderates met at Allahabad and drew up a 
new constitution, The first article of this 
constitution declared that the ‘objects of M 
Indian National Congress nre the atta 
by the people of India of a system of gover! 
ment similar to that enjoyed by self-governing 
members of the British Empire and a bes 
cipation by them in the rights and responsi : 
lities of the empire on equal terms with Me 
members, These objects are to be achiev E 
by constitutional means by bringing about & 
steady reform of the existing system of 4 
ministration... ,”? 

4. Bipin Chandra Pal, who joined the Cong 
in 1887, began to write in a weekly a 
New India, which he edited, in terms of rs 
approval of political agitation as a panacea 
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of revolutionaries and political crimes: murders, 
bomb outrages and robberies, became common 
occurrences. Lord Minto, in his bid to suppress 
the extremists and the revolutionaries, took re- 
course to extra-legal machinery and enacted vari- 
ous repressive laws. He asked for the sanction 
of the Secretary of State for India for arrests and 
detentions on a large scale“ He even suggested 
the promulgation of Martial Law, “the very men- 
tion of which”, Morley informed Minto, made 
his "flesh creep." He warned the Governor-Gene- 
ral that “Martial Law. which is only a fine name 
for the suspension of all law, would not snuff out 
murder-clubs in India, any more than the same 
sort of things snuffed them out in Italy, Russia, 
or Ireland."  Minto's proposal was vetoed, but 
he decided to enact a stringent Press law at once. 
Morley was averse even to such an enactment, 
but yielded, as usual, under pressure. 


The Press Act of 1910, more stringent and 
comprehensive than the Act of 1908, empowered 
Magistrates to demand security from the owners 
of presses, whenever there was reason to sup- 
pose that they were likely to print seditious mat- 
ter and in the last resort, to forfeit the security, 
subject to an appeal to the High Court. The 
Act so widened the definition of seditious pub- 
lications that it left no scope for the expression 
of even honest opinion. Again, it was the Local- 
Government and not the courts, which was made 


political ills from which Indians suffered then. 
During January to May, 1907, Tilak, Lajps 
Rai, Bipin Chandra Pal and Aurobindo Ghosh 
went around to eanyass support for the ne» 
party. They emphatically asserted that th 
belief in England’s providentia] mission hz 
proved fallacious, They disparaged the Moder- 
ates’ plea for Indians’ equality of rights ns 
British subjects, and emphasised that Indian: 
were subjugated people whose rights for equa- 
lity and liberty rested solely on the basis of 
fundamental human rights as enunciated b 
the French Revolution. h Bande Mate 
ram’? published La Marseillaise” with 
translations into English, Sanskrit, Hindi, 
Urdu, Bengali, Marathi and Gujarati, on Jul 
29, 1907. The Maharaja of Natore, who was 
the Chairman of the Caleutta session of th 
Indian National Congress in 1901, was the 
first person to name constitutional agitation 
as ‘‘political mendicancy’?, wg ds 

- Morley, Viscount, Recollections, 
327. 

6. Ibid, p. 398. 


7. Morley to Minto, March 17, 1910. 


5 
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the supreme judge to decide what was seditious, 
Opposing the Bill in the Supreme Legislative 
Council, Gokhale, who had earlier welcomed the 
Morley-Minto Reforms as generous and fair, de- 
clared that it was a cruel irony of fate that the 
first measure before the ‘Reformed Council’ was 
a repressive measure. He warned the Govern. 
ment that “force may afford temporary relief but 
it can never prove a permanent remedy to such 
a state of things as we have in this P| 
Morley himself was aware of the extent of the 
powers the measure would confer upon the Gov- 
ernment. He wrote to Minto, “Neither I nor 
my Council would have sanctioned it (Press Bill) , 
ii there would have been no appeal in some due 
form in a court of law."* The Press Act was a 
terrible weapon in the hands of the Executive 
and it was so unsparingly used that it added to 
the long list of the "indictments against British 
rule and swelled the rising tide of the anti-Bri- 
tish feeling.” 


* 

A few months after the enactment of the Press 
Act, the Government brought forward a Con- 
tinuing Bill to extend the life of the Prevention 
of the Seditious Meetings Act, 1907. This Act 
Was an attempt, as Rash Behari Ghosh point- 
ed out, to kill political life in the country. The 
Home Member himself described the Continuing 
Bill as a “repressive measure of considerable pot- 
ency”. Although the Governor-General and his 
other officials were convinced that the situation 
then prevailing was neither dangerous, nor ex- 
traordinary enough to permit the continuance 
of the Act of 1907, yet the Government of India 
decided to extend its life till March $1, 1911, in 
order to provide sufficient time to the new Gov- 
ernor-General, who was to succeed Lord Minto, to 
Study the situation and decide for himself whe- 
ther it would be expedient to continue with it 
or not" Lord Hardinge, the new Viceroy, re- 


es 


8. Speech delivered on February 8, 1910 in a 
sitting of the Imperial Legislative Couneil on 
the Press Bill 

Morley, Viscount, Recollections, 
329. 

The reformed Legislative Assembly appoint- 
cd in 1921 a Committee to enquire into the 
working of the Press Act and eventually re- 
pealed it, 

The statement of Objects and Reasons stated 
that „On the unanimous advice of the Local 
Governments, the Government of India are 


Vol TI, p 


10. 
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placed the Act of 1907 by another of a per- 
manent nature. The object of the Seditious 
Meetings Act, 1911, was the same as that of 
the defunct Act, except that the provisions of 
the former had been less stringent. The Act of 
1911, like its predecessor, aimed at stifling the 
public life of the country by choking ordinary 
channels of expression of honest opinion. Most 
ot the non-official Members of the Supreme 
Legislative Council vehemently criticised the new 
Act both inside and outside the Chamber and 
characterised it as unnecessary, arbitrary and re- 
pressive.” 

The attempt to assassinate Lord Hardinge in 
December, 1912, was followed by the enactment 
of the Criminal Law (Amendment) Act, 1913. 

It introduced into the Penal Code conspiracy as 
an independent offence and made it penal to 
conspire to commit an offence even though the 
conspiracy did not accompany any overt act. The 
World War brought in its wake the Defence of 
India Act in 1915. It was passed on the lines of 
the Defence of the Realm Act in Britain. The 
Rules made under the Defence of India Act em- 
powered the Government to intern people with- 
out charge or trial. The Government took ad- 
vantage of the opportunity and made very free 
use of this power. The people, as Chintamani 
put it, “began to ask whether this was England's 
answer to India's loyalty." The Defence Act 
was not only a war measure, but was essentially 
intended to repress political crime and even to 
mio in some cases the ordinary criminal 
aw. 


The revolutionary movement 


When the Seditious Meetings Bill, 1907, was 
being discussed in the Supreme Legislative Coun- 
cil, Rash Behari Ghosh declared that the mea- 
sure’ was “potent for one purpose only, the pur- 


convinced that the continuance of the Act for 
the present is essential to the preservation of 
the peace“ and therefore they are continuing 
it for five months. 

12. The Act was later repealed on the recommen- 
dation of the Repressive Laws Committee, 
1921. 

13. Chintamani, C. V., 
Mutiny, p. 107. 

14. Refer to Dodwell, 4 Sketch of the History of 
India, p. 298. 
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pose of propagating the bacillus of secret sedi- 
tion.” He also sarcastically suggested that the 
title of the Bill should be amended by the addi- 
tion of the words "and the promotion of secret 
meetings.” The policy of repression initiated 
by Lord Minto failed to extinguish revolution- 
ary crime. In fact, it exasperated the revolu- 
tionaries and they resorted to open terrorism, 
fomenting of mutinies in the army^ and agra- 
rian riots. The secret societies which they estab- 
lished, attracted an unfailing flow of recruits 
from the rising generation of the better educat- 
ed youngmen. In vain Sir Edward Baker, 
Lieutenant-Governor of Bengal, boasted that he 
was not afraid of any kind of political activity 
and that everything would be dealt with firmly 
and sternly. The terrorist activities of all those 
years tragically proved the blunder of the policy 
of repression. Half a dozen cases occurred 
around Dacca in 1910. During 1911, altogether 
8 outrages were committed, including one mur- 
der in Calcutta and another in Eastern Bengal.” 
In 1912, a collection of revolutionary stores and 
documents was discoyered in the box of Govinda 
Mohan Das, son of an ex-Additional Magistrate. 
In December of the same year, as Lord Hardinge 
was making his state entry into Delhi, the new 
capital, a bomb was thrown on him. which 
wounded the Viceroy and killed one of his at- 
tendants. 


In Madras also seditious publications and con- 
spiracies increased. A club modelled on the 
Anushilan Samiti of Dacca, was started at Benares 
in 1908, by Bengali students. The object of 
this society was to make it a school of sedition. 
Later on, however, the more active members 
seceded from it and formed a new association. 
In 1913, revolutionary activities assumed seri- 
ous dimensions and continued unabated till the 
outbreak of the World War. In Punjab Har 


Af 


E NEED es ram — —ä—3 


15. Minto saw on December 26, 1906, a direct 
attempt to sow disaffection or rather revolt 
in the Native Army". On March 5, 1907, the 
Governor-General was informed of the dis- 
covery in Mardan, District Peshuwar, in the 
North-West Frontier Province, the need for 
taking stern measures against seditious ele- 
ments and ‘‘the mischievous effects whieh the 
native press is now, unfortunately, having on 
the Indian army“. 

16. Indian Sedition Committee 
pp. 48-50. 


Report (1918), 
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Dayal, who had returned from Europe in 1910, 
organised revolutionary groups assisted mainly 
by Rash Behari and Amir Chand. Amir Chand 
and others were arrested, tried and hanged in 
1913, in connection with the bomb explosion in 
Lahore. 

The revolutionaries and the terrorists had 
established their centres of activity abroad too. 
The pioneer in the field was Shyamji Krishna- 
varma, who had settled down in London short- 
ly after the Rand murder in 1897 The In- 
dian Home Rule Society established by Krishna- 
varma in 1905, and the India House at Highgate 
soon after, became revolutionary centres. He 
also started an English monthly, The Indian So- 
ciologist an “organ of freedom and of political, 
social and religious reforms", It violently criti- 
cised Government policies and encouraged the 
Indians to adopt the Russian methods" to 
achieve Swaraj. One of the pamphlets. Bande 
Matram, printed by the Indian Home Rule 
Society and smuggled into India, extolled the 
murder of Curzon-Wyllie, on official of India 
Office, by Madanlal Dhingra in 1909. It also, 
described the role of terrorism and exhorted 
Indians "to terrorize the officials, English and 
Indian," and, thus, make easy the collapse of the 
whole machinery of Oppression. “This campaign 
of separate assassinations”, the pamphlet explain- 
ed, was “the best conceivable method of paralys- 
ing the bureaucracy and of arousing the peo- 
ple." ! 

Shymaji Krishnavarma, with the co-opera- 
tion of S. R. Rana, a Gujarati pearl merchant 
Who had settled down in Paris after his marri- 
age with a French lady, offered six lectureships 
and three travelling scholarships to young 
Indians to enable them to go abroad in order to 
acquire intimate knowledge of the freedom 
movements in European countries and become 
national missionaries to preach the gospel of 
freedom and independence to the Indians. One 
of the beneficiaries, Vinayak Damodar Savarkar, 
editor of the Vihari, Bombay, came to London, 
joined the Home Rule Society and became one 
of its active workers, He translated Mazini's 
Autobiography into Marathi and his brother 


18. Shyamji shifted to Paris when questions were 
asked in the British Parliament about his 
activities. 
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Ganesh Savarkar printed it in Poona. Next, he 
wrote a hisiory of the Mutiny, The Indian 
War of Independence, 1857, which became the 
Bible of the young Indian revolutionaries. Passages 
from it were read at the Sunday meetings of the 
society. The Mutiny Day was celebrated in May, 
1908, when two leaflets, sent by Shyamji Krishn 
Varma from Paris, Oh Martyrs, and Grave Warn- 
ing, were distributed among the participan's who- 
were asked to send them to India. Series of 
lectures were also arranged to be delivered and 
the theme of such lectures justified the use of the - 
pistol and the bomb. The members of the Home 
Rule Society were also given practice in revolver 
shooting at a range in London.” Aus 
Savarkar was keen to stir up revolutionary 
activities in India. To this end, he supplied 
literature to his Maratha comrades and arrang- 
ed to send them arms and ammunition. In 
February, 1909, he sent a parcel of twenty 
Browning pistols and ammunition concealed in 
the false bottom of a box which formed part 
of the luggage of Chaturbhuj Amin, a cook at 
the Indian House, who was coming to Bombay. 
These pistols were to be used by the members of 
the Abhinav Bharat Society, which worked under 
the leadership of Ganesh Savarkar. But before 
the parcel could be delivered to Ganesh, he was 
arrested on a charge of waging war against the 
King, and. subsequently, sentenced to transport- 
ation for life. His sentence proved a great Shock 
for his brother Vinayak Damodar Savarkar. At 
the usual Sunday meeting in the India House,” 
Damodar took an oath to wreak vengeance on 
the English." The policy of ruthless repression 
pursued by the Government of India had deeply 
affected the minds of other members. of the So- 
ciety too, and Madanlal Dhingra decided "to 
shed Engilsh blood as a humble protest against 
the inhuman transportations and hangings of 
Indian youth.“ On July 10, 1909, he shot dead 


19. Indian Sedition Committee Report — (1918), 


p. 9. 
20. Ganesh Savarkar was arrested on June 9, 


1909, and the meeting at the India House was 
held on June 29, 


21. Indian Sedition Committee Report (1918), 
p. 8. i 
22. Taken from the statement of Madanlal 


Dhingra found in his pocket atthe timeof his 
arrest and quoted in the report of the Indian 
Sedition Committee, p. 19. 
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Sir William Cuizon-Wyllie ‘at the Imperial Insti- 

. tute, London. Dhingra was hanged for murder. 
Vinayak Dámodar was arrested and sent to India 
to stand trial. With his exit from the London 
scene, the organisation at the India House came 
to an en. 


j Anothet “chapter of revolutionary movement 

- was opened with the arrival of Har Dayal in 
America, He organised a Ghadr Party" in Cali- 
fornia and it soon became the pivot of revolu- 
tionary- activity.“ Har Dayal went round the 
United States with a view to agitating amongst 
** 1 there against the Immigration 
laws and impressing upon them that the humi- 
-liting treatment which was their lot in foreign 
lands was due to their being a subject people. 

— In 1913, he started the newspaper ‘Ghadr’, in 

- . Gurmukhi and Urdu, for free distribution 


among the Indian immigrants in America and 


in the Far East, as also among the various class- 

i es of the people in different parts of India. The 
— Ghadr was described by the Indian Sedition 
Committee? as “of a violently anti-British na- 
ture, playing on every passion which it possibly 


23, To know how the nomenclature **Ghadr'' was 
adopted for the movement for liberting India 
* from the tyrannieal rule of the British refer 

to Doel, G.S., The Role of the Ghadr Party 

in the National Movement, pp. 57-58. 
24, The United States Fact-Finding Committee 
on Un-American Activities observed that the 
objects of the Ghadr Party were ‘‘to en- 
gourage the establishment of a system of Gov- 
ernment in India, whieh shall be free from all 
foreign control, and which shall have as it 
aim the greatest good of the greatest num 


ber.... Un-American Activities, Tth Report, 
v. 216. 
25. According to the Indian Sedition Committee 


(1918), the Komagata Maru episode, in- 
spired some Sikhs of the Punjab with the idea 
that the Government was biased against them; 
it strengthened the hands of the. Ghadr revo- 
lutionaries who were urging Sikhs abroad to 
return to India and join the Mutiny, which 
they asserted, was about to begin. Numbers 
of emigrants listened to such calls and hasten- 
ed baek to India from Canada, the United 
States, the Philippines Hong Kong and 
Chim. The Indian Sedition Committee Re- 
port, pp. 148-9. 

The Indian sedition committee was appointed 
jn 1917 and was presided over by Justice 
S.A.T. Rowlatt. The Committee submitted its 
Report in 1918. 


26. 
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could excite, preaching murder and mutiny in 
every sentence, and urging all Indians to go to 
India with the express object of committing 
murder, causing revolution, and expelling the 
British Government by any and every means."^ 
Har Dayal's appeal had a magnetic effect on the 
Indians settled in America and Canada. He 
was arrested by the Government of the United 
States, but during his release on bail he escaped 
to Switzerland with Barkatulla, and from there 
he went to Germany where he helped Chempaka- 
raman Pillai, President of the International Pro. 
India Committee in Zurich, to establish the 
Indian National Party which was to collaborate 
with the German Government during the War. 


The Indian National Party planned for simul- 
taneous general uprisings in Bengal and Punjab. 
They established three bases, at Batavia for Ben- 
gal, at Bangkok for immigrants, chiefly Sikhs, re- 
turning from America to Punjab, and the third 
at Kabul for Muhammedans in Northern India, 
for their operations. Satyendranath Sen and 
Pingley, two trained revolutionaries, were sent 
from America to help in organizing the revolu- 
tionaries in their work. Sen was assigned to the 
Bengal base while Pingley went to U.P. and 
Punjab. Sen came to India early in 1915, with 
definite instructions for action with German 
help. But the plan failed, as the Government of 
India had got the scent of the plot. It was sup- 
pressed with a heavy hand. In a swoop on the 
hide-outs of the revolutionaries in Bengal, the 
police rounded up the leaders, killing two in the 
attack to capture them. The Shanghai police 
arrested a good number of their alleged asso- 
ciates. In the United States the suspected In- 
dian revolutionaries and their German helpers 
were arrested and prosecuted in two State trials, 
one at Chicago and the other in San Francisco. 

The Ghadr movement took deep roots among 
the Sikhs and other Indians in British Colum- 
bia and Canada; who had a grievance arising 
from the local immigration rules. The Cana- 
dian. Government, intent upon stopping all fur- 
ther immigration, had enacted vexatious laws 
and rules made thereunder, and used all types 
of means to drive away those who had already 
been admitted into Canada. In 1913, a delega- 
tion came to India from Canada to arouse pub- 
SSS ES ee 


27. The Indian Sedition Committee Report, 
145-46. 
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lic opinion in India against the rigours of the 
Immigration Laws and Plead with the Govern- 
ment of India to urge we Canadian Govern.” 
ment for their relaxation ^ 1 heir ellorts yieided 
no results and they returned to Canada utterly 
disappointed. 

in December 1911, the -Hian immigrants 
formed two socicues, the United India League, 
and the Khalsa vewan Society, Vancouver, with 
the object of carrying on agitation lor the re- 
dress of their gricvances and jor ending ihe in- 
equitable discrimination agant them. an 1912, 
Gyant Bhagwan singn, a Granthi (Sikh-priest) . 
arrived trom Hong Kong, organised weekly meet- 
uig» oL indians in the Gurawara (Sikh tem- 
pit) at Vancouver and exhorted them to unite 
aud tight for their nights. ‘Lhe Tribunal, try- 
% the First Lahore Conspiracy case (1915) , ov- 
served in their judgment, “One Bhagwan Singh, 
noted seditionist, arrived. there (Canada) at the 
end of 1912 or beginning of 1913 and commenc- 
€d a series of lectures against the British Govern- 
ment of India, He aiso started lecturing in the 
Vancouver Hall, remaining there for chree 
months, filling his audience with revolutionary 
ideas. Bhagwan Singh was eventually deported, 
but not betore the secds of mischief had been 
sown against the Indians in Vancouver." 

Early in 1914, Gurdit Singh, a prosperous con- 
tractor who was carrying on his business at Singa- 
pore and in Malaya, made a bold bid to cir- 
cumvent the immigration Laws, chartered a 
Japanese steamer, the Komagata Maru, and trans- 
ported 377 Indian passengers, mainly Sikhs and. 
Muslims, to Vancouver. The ship reached there 
on May 23, 1914, but the Canadian Government 
forbade their landing on the ground that they 
did not Satisfy the conditions prescribed under 
the immigration Laws. The ship was forcibly 
Sent out of the harbour on July 23. Before the 
Komagata Maru could complete the 
Journey the First World War had broken out in 
Europe and the authorities in India did not per- 
mit the passengers to land at any intermediate 


28. The deputation consisted of Balwant Singh, 
Narain Singh and Nand Singh. They visit- 
ed Ottawa, London and finally India, 

The Tribunal consisted of Major A. A, Irwine 
(Chairman), E. qp. Ellis, Sessions Judge, and 
Rai Bahadur Pandit Shoe Narain, a leading 
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to proceed to Calcutta 
udge Budge on Septem. 
In, the meantime the Ingress into India 
Government oi India 
to restrict: thewlibetty of any person “entering 
India, had been promulgated. The object of 
this Ordinance was to control the entry of the 
7 Stants returning to India from Amefiéa and 
Canada, as the Foreigners Ordinance could not 
be made applicable to them. " 
The Ingress into India Ordinance Applied to 
the Komagata Maru passengers. “The Govern. 
ment had kept a special train ready to e 
them to Punjab directly after landing. About 300 
Sikh passengers refused to enter the train and 8 
tried to march to Calcutta in a body. T] 2 
resorted to firing as a result of which éj 
persons were killed. Many were arrested 


" LJ 


d 


-T © 


. 


prisoned. Twenty-nine, including Gurdit Singh, LN 
disappeared. Those who returned to Punjab were 
in an angry and rebellious mood. The Passen- 


gers of another Japanese steamer, Tosa Maru, 
were also subjected to the same humiliating treat- 
ment. All such emigrants joined together to 
organise revolutionary agitation among the peo- 
ple” Their activities included armed dacoities, 
Killing of police officials, and revolutionary pro- 
Paganda among army units in Punjab and at 
military centres at Meerut and Cawnpore (Kan- 
pur). The Government passed the Defence of 
India Act. Special Tribunals were appointed, 
which tried and sentenced twenty people to death 
fifty-eight to transportation for life, and another 
fiftyeight were sentenced to various terms of im- 
prisonment."' x 


The Khilafat agitation, or the Pan-Islamic 
movement, which had gained sufficient streng 
in India during the Turco-Italian and Balkan 
Wars, further contributed to the spread of the 
revolutionary movement in India, and the focus 
of activities shifted to Afghanistan. The Sultan 


30, By March 16, 1915, 
ed through the hands of the police, 


of local committees of influential Sikhs, ap- 
the Pun- 


allowed full 
freedom of moyement for the time being“ 

31. Smith, W. Roy, Nationalism and Reform in 
India, p. 80. 
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made by the Pan-Islamic Party, 
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of Turkey, 
declared war against the 
of the Muslims to the Sultan newer faltered; 
rather, it was strengthened, by 
Sharif of Mecca in 1915. Although the Allies 
guaranteed the sanctity of thé’ sacred places of 
Islam, a large number of Muslims preferred to 
believe that that was not so. 


A number of Lahore students left their Col- 
leges in February, 1915, and crossed the border 
to join hands with the rebel colony of the ‘muja- 
hidin’ in the tribal territory beyond the North- 

West Frontier, who had for decades nursed a 
me British. A serious 
attempt to stir up revolution in the Punjab was 
directed from 
Kabul by the Indian revolutionaries, Mahendra 
Pratap and Barkatullah, who had been sent there 
by the Indian National Party of Berlin. Mahen- 
dra Pratap and Barkatullah were charged with 


ite duty "to utilise the Pan-Islamic sentiment to 


foment a Muslim rising in the East." 


An elaborate scheme for the overthrow of Bri- 
tish rule in India was worked out. It was plan- 
ned to direct an attack on the North-West Front- 
ier Province, followed by a Muslim rising in 
India for which a ground had been prepar- 
ed by Maulana Mahmud Hasan Deobandi, Prin- 
cipal of the Deoband Schol" Shaikh-ul-Hind, 
as Mahmud Hasan Deobandi was commonly 
known, commanded his disciple, Ubaidullah 


Sindhi, in 1915, to proceed to Afghanistan, col- + 


Jaborate with the Indian revolutionaries of the 
Ghadr Party and guide the Plan-Islamic move- 


32. The programme of Shaikh-ul-Hind consisted 
in bringing the Governments of Afghanistan 
d and Iran closer to each other on some work- 
able point of view and seeking the military 
support of Turkey to attack India through 
Tran and Afghanistan, A section of the Mus- 
lims of India were in intimate contact with 
the ‘mujahidin’ in the tribal territory. This 
contact had become still more intimate, in- 
tense and widespread as hundreds of students 
who eame to Deoband and studied under him 
itegrried with them a new spirit of struggl. 
and sacrifice”. ^ Shaikh-ul-Hind was full: 
aware of the strategie position of the tribal 
frontier and knew that the North-West Fron- 
tier could be roused up easily against the Bri- 


tish, provided the sturdy people of the area” 


on cause 


were organised for a eomm. 


iya 


ul-Hasan Faruqi, The Deoband School and the 


Demand for Pakistan, pp. 55-56. 
v - iy 
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who was acknowledged tlie Khalifa, 
Allies. The devotion 


the revolt of the 
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ment? The same year Shaikh-ul-Hind left India 
for Hijaz in order to avoid his .expected arrest 
by the Government, of India and to make a 
direct contact with the Turkish Government to 
seek material help for the completion of his pro- 


gramme. 


shaikh-ul-Hind reached Hijaz in 1916 and 
therefro he wanted to proceed to Istanbul to 
present his programme to the Turkish Govern- 
ment. Ghalib Pasha, the then Turkish Gover- 
nor of Madinah Munawwarah, had made all 
the necessary arrangements for his travel to the 

Ottoman capital. But in the meantime Anwar 

Pasha, the Turkish War Minister, himself arrived 

there and met Shaikh-ul-Hind. Anwar Pasha 

appreaiated ‘his programme and promised to 
help Shaikh-u-Hind in his efforts to attack India 
through the Khyber pass. He also gave a mes 
sage, commonly known as Ghalibnamah, address- 
ed to the tribal people of the North-West of 

India, assuring them of all possible help in their 

anti-British venture. This note was sent to 

India and through different sources its photo- 

graphic copies were passed across the Indo- 

Afghan border into the hands of Ubaidullah 

Sindhi and his colleagues. Ubaidullah also cor 

responded with Shaikh-ul-Hind through letters 

written on pieces of cloth, and it was described 
in the Indian Sedition Committee Report as the 

“Silken Letters Conspiracy.” 

. 

33. Ubaidullah Sindhi found in Afghanistan ‘*2 
number of people, disorganized and without 
a common programme, ready to rise and strike 
against the British". Ibid, p. 59. 

34, The message came to be known as Ghalib. 
namah’ because of the signature and seal of 
Ghalib Pasha, the Turkish Governor in Hijaz, 
on it. The Indian Sedition Committee Report 
gave the following extract from it:— The 
Muslims of Asia, Africa and Europe equip 
ped with all sorts of weapons, have started ^ 
jihad? in the path of God.. ., the Turkish 
armies and ‘mujahidin’ have succeeded in 
subduing the enemies of Islam. Therefore, O 
Muslims, attack the tyrannical Christian Te 
gime which has kept you enslaved for om 
Devote all your efforts with determination to 
kill the enemy, expressing your hatre 
enmity towards him’’, Ziya-ul-Hass 
remarks, It is, however, 
these extracts are from the a 
Ghalib Pasha or are based on 
tigations of the Government of India". 45 
Deoband School and the Demand for paki 

5. tan, v. 8, £n. . 
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A provisional Government of free India was 
also set up in Afghanistan with Mahendra Pra- 
tap as President, Barkatullah ‘as Prime Minis- 
ter and Ubaidullah as a minister. 


tain arid to assist them in overthrowing the Bri- 
The Silken Letters ^ Con. 
Piracy was discovered by Government of India 
and all plans of the Provisional Government 
were thus foiled. Shaikh-ul-Hind and a few of 
his workers were arrested at Mecea and from 
there they) were sent to Malta for internment. 
The Czar, in the meantime, had become a pri- 
soner in his own country and Germany failed to 
organise resistance against the British in India. 
The revolutionary movement, ‘thus, failed. 


Lord Hardinge’s Despatch of 1911 


however, 
which caught the 


and Govenor-General 


sctsoned diplomat, he felt the pulse of the times 
and discerned that 


wards a war and Britain should 
aloóf from the i 


appointment of che Decentralization Commission 
high hopes in their minds, 
had been  falsified. The 


savour of popular government, and that savour”, 
the Councils established by the Act of 1909, had 


am 5 
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thé. Government of India should iately 
adopt to assuage public opinion. | He recom- 
mended tar the capital of India should be 


Parution of Bengal be annulled by reuniting 
the five Bengalispeaking ^ divisions," ' forming 
them into a Presidency administered 
Governorin-Coundil. & Lieutenant-Governor- _ 
ship consisting of Bihar, Chota and 
Orissa should be created and the Chiel Commis 
sionership of Assam should be restored; à 
While recommending the trausfcr 61 dic capi- 
tal of India from Calcutta o Delhi, and alter 
dwelling on the ‘necessity, in due Course", of ` 
giving Indians a larger share in ihe’ Govern-- 
ment, and the difficulty ot doing 0 Wife te 
taining the supreme authority in ‘the Governor. 
General in Council, Hardinge suggested ^ that 
“the only possible solution of ihe’ ‘difficulty 
would appear to be gradually to give the pro- 
vinces a larger measure of self-govérorhent until 
at last India would consist of a number of ad- 
ministrations autonomous in all provincial afflrirs 
with the Government of India above then 
all and possessing power 10 interſere in case of 
misgovernment, but ordinarily restrieung ‘their 
functions to matters of Imperial concern”. The 
portion relating to "a number of itiu Aistéations 
autonomous in all provincial affairs" in the Des- 
patch of the Government of India was immedi- 
ately seized upon by enlightened Indians as 
"they saw in it the fulfilment of their aspira- 
tions. Surendranath Banerjea regarded ‘the 
Despatch as “a memorable one” and characterised 
it as “a landmark in our annals” since it ^* is- 
ed the boon of provincial autonomy." Even 
Edwin Montagu, Under Secretary of State for 
India,. i 


zon to ask the Secretary of State for India il the 
TTT alus 


36. Ibid. : í 
37. Despatch to the Secretary, of State, 
25, 1911, Para 3, 

38. Bisheshwar Prasad, The Origins of Provincial 


August 


* Autonomy; p. 211. 


39. Banerjee, S.N, 4 Nation in Making 
2592.63. rris 


40. Coupland, R., The Constitutional 


Problem in 
India, Part I, p, 49, t 
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British Government were considering a further 
constitutional advance. Lord Crewe, the Secre- 
tary of State for India, expressly repudiated in 
Parliament any such idea that Lord Hardinge's 
Despatch implied. He alluded to the hopes 
expressed by some prominent Indians and declar- 
ed that he saw "no future for India" to attain 
"something approaching the self-government en- 
joyed by those colonies which of late years receiv- 
ed the name of Dominions.” He denied that the 
policy of devolution implied that "anything of 
the kind is the hope or goal of His Majesty's 
Ministers or of the present Government of 
India." The Finance Member of the Governor- 
General's Executive Council, Sir William Meyer 
challenged the view of Surendranath — Banerjea 
when the latter raised the point at the time of 
the Budget discussion and pressed for the finan- 
dal independence of the Provinces as a pert of 
the scheme of provincial autonomy. The Finance 
Member characterised — Banerjea as "an impati- 
ent idealist.” . , 

" Lord Crewe's categorical denial provoked 
even the Moderates, who became critical of the 
intentions of the British Government. They 
insisted more loudly than ever before on a de- 
claration of British policy in India, accepting 
self-government as the goal. But like his illus- 
trious predecessor, Lord Morley, Lord Crewe 
honestly believed that because Indians did not 
belong to that sacred Anglo-Saxon race, they 
ought always to be content with the position of 
dependants, and should never aspire for any. 
thing higher.“ Gokhale was so much disillu- 
sioned that in sheer disgust he defined the next 
step as a long and weary step, and warned that 
"the step will have to come," as the attainment 
of, responsible government.“ 


ua 
Drift in Muslim Politics 
It was at this time that a change came in the 


41. Hansard, House of Lords, xii (1912) 156. 

42. Lord Crewe had said in the House of Lords 
that there was nothing whatever in the teach- 
ings of history, so far as he knew them, ‘‘or 
in the present condition of the world whieh 
makes such a dream even remotely probable 
n To me that is a word as imaginary 
as any Atlantis or any that was ever thought 


by the ingenious brain of any imaginative 
writer . Hansard, House of Lords, XII 
(1912), 156. 


43. Speeches, p. 855. 
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attitude of Muslims. The spirit of nationalism 
kindled ameng the young Turks by Pan-Islamic 
propaganda, the Balkan Wars, and Italy’s capture 
of Tripoli had stirred the religious emotionalism 
of Indian Muslims. Even before Turkey joined 
Germany, speculation was rife that the followers 
of Islam in India would rally round their spiri- 
tual head, the Khalifa. The speech of Asquith 
fanned the flame all the more. It was interpret- 
ed to show Britain's deep rooted hostility towards 
Turkey and Islam. The more enthusiastic among 
the Indian Muslims even pledged their allegiance 
to the Khalifa and established an organisation 
known as Anjumen-i-khuddam-i-kaaba (association 
of the servants of Kaaba; the holy shrine) whose 
members were required to take an oath to sacri- 
fice their lives and property for the protection 
of the holy shrines of the Muslims against non- 
Muslims. The annulment of the partition of 
Bengal had also irritated and disillusioned even 
the conservative among Muslims. They felt be- 
trayed and humiliated.“ 


Simultaneously, eminent Indian Muslim 
scholars stirred the receptiye minds of the young 
educated Muslims with their inspiring patriotic 
writings. Maulana Mohammed Ali, the leader 
of the radical party inside the Muslim League, 
through the columns of his newspapers Com- 
rade and Hamdard, the former in English and 
the latter in Urdu, carried on a relentless pro- 
paganda against the parochial communalism 
and loyalism of his coxeligionists and exhorted 
them to throw aside the distrust of the Hindus 
and march shoulder to shoulder with them in 
the struggle for self-government. Maulana Abul 
Kalam Azad, editor of the Al-Hilal, helped to 
swell the mighty current of nationalism among 
the Muslims. The working of the Reformed 
Councils, too, had brought home to the younger 
generation of educated Muslims that their in- 
terests were not different from those of their 
other countrymen. The nationalist movements 
in distant countries, especially in Turkey 
Persia, had impregnated their minds with the 
spirit of patriotism, and they slowly realised the 
dangers inherent in the policy hitherto follow- 
ed by Muslim League. 

In January, 1915, the Council of the Muslim 
League decided to recommend a new constitu- 

44. Ziya-ul-Hasan Farugi, The Deoband School 
and the Demand for Pakistan, p. 49. 
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tion for adoption. The resolution re. deſined 
the aims and objects of the Muslim League as 
the "promotion among Indians of loyalty to 
the British Crown, the protection of the rights 
of Mohammedans, and, without detriment to 
foregoing objects, the attainment of the system 
of self-government suitable to India." The reso- 
lution was accepted by the Muslim League in its 
open session at Lucknow on March 22, 1913, 
The object of the Muslim League was, thus, 
brought in line with that of the Indian National 
Congress and it paved the way.for communal 
unity and. common action which followed soon.* 
At a public meeting in Cawnpore (Kanpur), 
Muzhar-ul-Haque declared that the anti-Congress 
Musalman was “fast becoming an extinct species 
and will have soon to be searched for in some 
archaeological museum,’ 

Not long afterwards the Aga Khan resigned 
the Presidentship of the Muslim League. Tur- 
key's entry into the World War in 1914 brought 
the Congress and the League still closer. The 
War knitted the two organisations in fraternal 
bonds of common ideals. “There was excitement 
amongst Indians and some people, amongst whom 
Mohammedans were prominent, planned daring 
schemes of an Independent Republic of India.“ 
Maulanas Shaukat Ali, Mohammed Ali, Abul 
Kalam Azad, Hasrat Mohani and quite a few 
others were arrested and interned for their out- 
spoken nationalism and their sympathy with 
Turkey. As said already, a few also worked 
along with the Hindu revolutionaries for the arm- 
ed overthrow of British rule in India. 


Congress. League Concord 

The Indian National Congress hailed the 
change in the politics of the Muslim League. 
The 1913 Session of the League held at Karachi; 
under the Presidentship of Syed Mahmud Baha- 
dur, prtsented an atmosphere of hope and 
unity of interests of both 
The Syed 


45. Rajendra Prasad, India Divided, 


46. As quoted in Ramsay Mac Donald, The Gov. 
ernment. of India, p. 13. 


47. Rajendra Prasad, India Divided, p. 118, 
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the Muslim League. By another resolution the 
Congress expressed its deep concern over the sub: 
versipn of the Ottoman power in Europe and the 
strangulation of Persia. * 
Thé 1914 Session of the Muslim League was 
attended by a fairly large number of Nationalist 
Muslims. The speakers participating in its de- 
liberations laid stress on the need for a rappro- 
chement between the two major communities of 
India. So did the Indian  National- Congress. 
The President of the Indian National Congress, 
at its Madras Session in 1914, 'emphasised the 
importance of the united ideal and action. And 
if the Hindus and Muslims were to unite, ob- 
served Bhupendta Nath Basu, “India’s future 
Will be stronger, nobler, greater, higher, aye; a 
brighter India than was realised by Asoka in the 
plenitude of his power, a better India than was 
revealed by Akbar in the wildest of his vision." 
In à touching voice, he fervently appealed to 
the Hindus and the Muslims to bury the past 
and forge a united front. : 


The most momentous stage came in 1915, when 
Mohammed Ali Jinnah, aj staunch nationa- 
list at that time, together with his other asso- 
ciates, took the initiative for inviting the Muslim 
League to hold its annual séssions at the same time 
and places as the Congress, The Muslim League 
accepted the proposal and in December, 1915, 
both the organisations synchronised their sessions 
at Bombay. The Congress and the League resolv- 
ed to cooperate in formulating a common 
scheme of post-war reforms, and to urge, upon 
the British Government to accept the same. 
They also appointed' their separate committees 
to draft their respective schemes of reforms, In 
the following year, they met at Lucknow and 
passed resolutions, separately in their own ses- 
sions, declaring that the time had come when 
His Majesty the King-Emperor should issue a 
proclamation defining the goal of British policy 
in India at an early date. They adopted a joint 
scheme of constitutional reforins, populátly 
known as the Congres-League Scheme or the 
Lucknow Pact, 1916. The Congress-League Scheme, 
according to the Montagu-Chelmsford Report, 
was "the latest, most complete, and most author- 
itative presentation of the claims of' the leading 
Indian political organizations,“ and wotthy of 
48. Report oh the Indian. Constitutional Reforms 

(1918), p. 102, para 159. r 
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praise as a testimony to the growing force of a 
national feeling. 

The Congress-League Scheme assumed, as its 
basis, a condition of provincial autonomy,” en- 
tailing the relaxation of control by the Govern- 
ment of India and the Secretary of State over 
Provincial Governments in favour of control by 
popularly elected Legislative Councils. On this 
foundation the authors of the Scheme erected a 
form of government by which the people, through 
their representatives in the Legislative Councils, 
would be enabled to control the actions of the 
nominated and irremovable executive. The 
Scheme proposed that the Provincial | Govern- 
ment would consist of a Governor, who should 
not ordinarily be a member of the Indian Civil 
Service or any other permanent service, and an 
Executive Council, of which half the members 
should consist of Indian gentlemen elected by 
the Provincial Legislative Council, and the other 
half should not ordinarily consist of members of 
the Indian Civil Service.” 


The Scheme proposed that the Provincial 
Legislative Councils should be enlarged to the 
extent of not less than 125 members in major 
Provinces, and from 50 to 75 in minor Pro- 
vinces, Four-fifths of the members of these 
Councils should be elected directly by the peo- 
ple, and the remaining one-fifth nominated. 
Adequate provision was to be made for the re- 
presentation of important minorities by election 
and the Muhammedans were to be represented 

. through special electorates on the Provincial 
Councils in the following proportion : 


Punjab Í One-half of the elected members 
Mid Provinees 30 Per cent eoma S. 
engal 


40 Per cent e ra 
Bihar ; 25 Per cent u a 
Central Provinces 13 Per cent 1 e 
Madras 15 Per cent AI < 


Bombay 


One-Third 


49. The authors of the Montagu-Chehnsford Re- 
forms were in full agreement on the basis of 
Provincial autononty aud remarked, „we have 
ourselves striven to attain it as far as possi 
ble“. Ibid. para 160. 

50. The original scheme contained no suggestion 
as to the number of members of ihe ixeeu- 
tive Council, but this omission was made good 
in a memorandum submitted to Montagu by 
the joint deputation representing the Congress 
and the Muslim League, which asked for six 
members. 
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Provided that no Muhammedan would parti- 
cipate in any of the other elections to the Im- 
perial or Provincial Legislative Councils, save 
and except those by electorates representing 
Special interests. It pointed out to a system of 
reserved seats but not of special electorates, 
whith were specified only jor Muhammedans, who 
were no longer allowed to vote in the general 
eclectorates as well as in their own special ones. 

No bill or à resolution introduced by a non-offi 
cial member affecting one or the other com 
munity was to be proceeded with; if three-fourths 
of the members of that community had oppos- 
ed the bill, or any clause thereof or the resolu- 
tion. The Scheme conceded full authority to a 
Provincial Council to deal with all matters al- 
fecting the internal administration of a Pro- 
vince. it, however, provided for the veto power 
of the Governor, but if the Council again pass 
ed a resolution, after an interval of not less 
than a year, approving the measure that had 
been vetoed, it must become operative, Ihe 
previous consent of the Governor to introduce 
a bill in the Council was deemed unnecessary. 
The members of the Councils were to be given 
thé right to move motions for, adjournment in 
order to discuss a matter of definite and urgent 
importance, provided not less than © one-eighth 
ot the members present in a Council had asked 
for it. In the sphere of finance it was proposed 
that Provincial and Indian sources of revenue 
should be completely separated by abolishing the 
existing division of certain heads of revenue and 
that the deficient resources of che Government of 
India should, in consequence, be supplemented 
by means of fixed contributions by the Provinces. 
The Provincial Council should have complete 
controk over all Provincial fmance. All items of 
expenditure, and all proposals concerning ways 
and means for the raising of revenue, should be 
embodied in money Bills and submitted to the 
Council for adoption. The Council should. also 
have power to raise loans and to impose and 
alter taxation. 


The suggestions with regard to the Govern- 
ment of India followed much the same lines. 
The, Central Legislative Council was to con- 
sist of 150 members. In matters of the propor- 
tion of elected and nominated members, their 
tenure of office, functions and powers the Coun- 
cil at the Centre was to be at par with the Pro- 
vincial Councils. One-third of the total mem- 
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bership were to be Muslims elected by separate 
Muhammedan electorates in the Province. in 
the proportion, as nearly as might be, in which 
they were to be represented in the Provincial 
Legislative Councils by separate Muhammed 
an electorates. A system of indirect election 
was to be followed. The Central Legislative 
Council would have no power to interfere in 
the Government of India’s direction of military 
affairs and the foreign and political relations 
of India, including the dedaration of war and 
the making of peace and entering into treaties. 
The following matters were to be exclusively 
under the control of the Centra! Legislative 
Council : 

(1) matters in regard to which uniform legis- 
lation for the whole of India was desirable: 

(2) provincial legislation in so far as it might 
affect inter- Provincial fiscal relations; 


(3) questions affecting purely Imperial re- 
venue, excepting tributes from Indian States; 


(4) questions affecting purely Imperial ex- 
penditure, except that no resolution of the Cen- 
tral Legislative Council would be binding on 
the Governor-General in Council in respect of 
military charges for the defence of the country; 


(5) the right of revising Indian tariffs and 
Customs-duties imposing, altering. or removing 
any tax or cess, modifying the existing system 
of currency and banking, and getting any aids 
and bounties to any or all deserving nascent in- 
dustries of the country; 


(6) resolutions on all matters relating to the» 
administration of the country as a whole. 


The Governor-General was to be the head 
of the Government of India and his Executive 
Council was to consist of half the number of 
members who must be Indians. The Indian 
members were to be elected by the elected mem- 
bers of the Central Legislative Council. Memberss 
of the Indian Civil Services were not to be ordi- 
narily appointed. 

The Government of India would no: ordinati- 
ly interfere in the local affairs of a Province, 
and powers not specifically given to the Centre 


to general supervision and 


Superintendence over the Provincial 
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ments. In legislative and administrative mat- 
ters che Government of India would, as far as 
possible, be independent of the Secretary of 
State for India. The power of making appoint- 
ments to the Imperial Civil Services would yest 
in the Government of India, due regard 

paid to existing interests, subject to G 
that might be made by the Central Legislative 
Council. 

The scheme proposed abolition of the India 
Council and provided that the Secretary of State 
should be assisted by two permanent : 
one of whom was to be an Indian. The status 
of the Secretary of State for India was equated 
to that of the Secretary of State for the Colonies, 
and his salary was to be charged on the British 
revenues. In external matters, India was to 
secure adequate and equal representation in any 
body contemplated to be set up to control Im. 
perial affairs. The scheme demanded that the 
military and naval services of His Majesty should 
be thrown open to Indians and adequate pro- 
vision be made for their selection, training am 
instruction in India. Equality was stressed, 
Indians in respect of status and right of ci 
ship throughout the Empire. 

The most notable feature of the Congress- 
League Scheme was the extension of the sepa- 
rate electorates to the Muslims and the grant of 
representation to them much in excess of the 
proportion of their population in all the Pro- 
vinces, except Bengal and Punjab. By accept- 
ing the thesis of communal representation, the 
Indian National Congress compromised its na- 
tionalism with communalism and gave sanction 
to the British policy of dividing the two com- 
munities. Garrat correctly observed that while 
accepting che principle of separate electorates 
of the Muslims and non-Muslims not even the 
slightest thought was given to the consequences 
that would flow therefrom. On the, adminis- 
trative side, the Scheme nowhere explicitly en- 
visaged the establishment’ of a responsible sys- 
tem of government. Referring to the Scheme, 
Edwin Montagu observed in the House of Com- 
mons, "Jt does not attempt. to. realise respons- 
ible government, but it leaves an irremovable 
executive at the mercy of a legislature which 
can paralyse it but not direct it. I do not 
believe that this House will even agree to set 
up a constitution in India which leayes an exe- 
cutive, which is irremovable, at the mercy of 
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praise as a testimony to the growing force of a 
national fecling. 


»The Congress-League Scheme assumed, as its 
basis, a condition of provincial autonomy," en- 
tailing the relaxation of control by the Govern- 
ment of India and ibe Secretary of State over 
Provincial Governments in favour of control by 
popularly elected Legislative Councils. On this 
foundation the authors of the Scheme erected a 
form of goverument by which the people, through 
their representatives in the Legislative Councils, 
would be enabled to control the actions of the 
nominated and  irremovable executive. The 
Scheme proposed that the Provincial Govern- 
ment, would consist of a Governor, who should 

not ordinarily be a member of the Indian Civil 
Service or any other permanent service, and an 
Executive Council, of which half the members 
should consist of Indian gentlemen elected by 
the Provincial Legislative Council, and the other 
half should not ordinarily consist of members of 
the Indian Civil Service.” 


The Scheme proposed that the Provincial 
Legislative Councils should be enlarged to the 
extent of not less than 125 members in majo: 
Provinces, and from 50 to 75 in minor Pro- 
vinces, Four-filths of the members ol these 
Councils should be elected directly by the peo- 
ple, and the remaining one-fifth nominated. 
Adequate provision was to be made for the re- 
presentation of important minorities by election 
and the Muhammedans were to be represented 
through special clectorates on the Provincial 
Councils in the following proportion : 


Punjab i One-half of the elected mamb 
United Provinces 30 Per cent "ws iy 
Bengal 


c 40 Per cent " "n 
Bihar ! 25 Per cent * i 
Central Provinces 15 Per cent a "i 
Madras 15 Per cout a a 
Bombay One-Third 


49. The authors of the Moutagu-Chelmsford Re 
forms were in full agreement on the basis of 
Provineial autonomy aud remarked, *'we have 
ourselves striven to attain it as far us possi 
bie", Ibid. para 160. 

50. The original scheme contained no s 
as to the number of members of the iixecu. 
tiye Couneil, but this omission was wade good 
in a memorandum submitted to Montagu by 
the joint deputation representing the Congress 
and the Muslim League, which asked for six 
members. 
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Provided that no Muhammedan would parti- 
cipate in any of the other elections to the Im- 
perial or Provincial Legislative Councils, save 
and except those by electorates representing 
special interests. It pointed out to a system of 
reserved seats but not of special electorates, 
whith were specified only ior Muhammedans, who 
were fo longer allowed to vote in the general 
eelectorates as well as in their own special ones. 

No bill or a resolution introduced by a non-offi- 
cial member affecting one or the other com- 
munity was to be proceeded with, if three-fourths 
of the members of that community had oppos- 
ed the bill, or any clause thereof or the resolu- 
tion. ‘The Scheme conceded full authority to a 
Provincial Council to deal with all matters al- 
fecting the internal administration of a Pro- 
vince. 1t, however, provided for the veto power 
of the Governor, but if the Council again pass- 
ed a resolution, after an interval of not less 
than a year, approving the measure that had 
been vetoed, it must become operative. Ihe 
previous consent of the Governor to introduce 
a bill in the Council was deemed unnecessary. 
The members of the Councils were to be given 
the right to move motions for, adjournment in 
order to discuss a matter of definite and urgent 
importance, provided not less than . one-eighth 
of the members present in a Council had asked 
for it. In the sphere of finance it was proposed 
that Provincial and Indian sources of revenue 
should be completely separated by abolishing the 
existing division of certain heads of revenue and 
that the deficient resources of the Government of 
India should, in consequence, be supplemented 
by means of fixed contributions by the Provinces. 
‘The Provincial Council shouki- have complete 
control over all Provincial mance. All items of 
expenditure, and all proposals concerning ways 
and means for the raising of revenue, should be 
embodied in money Bills and submitted to the 
Council for adoption, ‘Lhe Council should also 
have power to raise loans and to impose and 
alter taxation. 

The suggestions with regard to the Govern- 
ment of India followed much the same lines. 
The Central Legislative Council was to con- 
sist of 150 members. In matters of the propor- 
tion of elected and nominated members, their 
tenure of office, functions and powers the Coun- 
cil at the Centre was to be at par with the Pro- 
vincial Councils. One-third of the total mem- 
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bership were to be Muslims elected by separate 
Muhammedan electorates in the Provinces. in 
the proportion, as nearly as might be, in which 
they were to be represented in the Provincial 
Legislative Councils by separate Muhammed- 
an electorates. A system of indirect election 
was to be followed. The Central Legislative 
Council would have no power to interfere in 
the Government of India’s direction of military 
affairs and the foreign and political relations 
of India, including the declaration of war and 
the making of peace and entering into treaties. 
The following matters were to be exclusively 
under the control of the Centra! Legislative 
Council : 


(1) matters in regard to which uniform legis- 
lation for the whole of India was desirable; 


(2) provincial legislation in so far as it might 
affect inter- Provincial fiscal relations: 


(3) questions affecting purely Imperial re- 
venue, excepting tributes from Indian States; 


(4) questions affecting purely Imperial ex- 
penditure, except that no resolution of the Cen- 
tral Legislative Council would be binding on 
the Governor-General in Council in respect of 
military charges for the defence of the country; 


(5) the right of revising Indian tariffs and 
customs: duties imposing, altering or removing 
any tax or cess, modifying the existing system 
of currency and banking, and getting any aids 
and bounties to any or all deserving nascent in- 
dustries of the country; 


(6) resolutions on all matters relating to the» 
administration of the country as a whole. 


The Governor-General was to be the head 
of the Government of India and his Executive 
Council was to consist of half the number of 
members who must be Indians. 'The Indian 
members were to be elected by the elected mem- 
bers of the Central Legislative Council. Memberss 
of the Indian Civil Services were not to be ordi- 
narily appointed. 


ly potter in the local affairs of a Province, 
and 


ordinarily be limited to general supervision and 
Superintendence over the Provincial - Govern- 
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ments In legislative and administrative mat- 
ters he Government of India would, as far as 
possible, be independent of the Secretary of 
State for India. The power of making appoint- 
ments to the Imperial Civil Services would vest 
in the Government of India, due regard being 
paid to existing interests, subject to any laws 
that might be made by the Central Legislative 
Gouncil. 

The scheme proposed abolition of the India 
Council and provided that the Secretary of State 
should be assisted by two permanent Secretaries, 
one of whom was to be an Indian. The status 
of the Secretary of State for India was equated 
to that of the Secretary of State for the Colonies, 
and his salary was to be charged on the British 
revenues. In external matters, India was to 
secure adequate and equal representation in any 
body contemplated to be set up to control Im- 
perial affairs. The scheme demanded that the 
military and naval services of His Majesty should 
be thrown open to Indians and adequate pro- 
vision be made for their selection, training and 
instruction in India. Equality was stressed, for 
Indians in respect of status and right of citizen- 
ship throughout the Empire. 

The most notable feature of the Congress- 
League Scheme was the extension of the sepa- 
rate electorates to the Muslims and the grant of 
representation to them much in excess of the 
proportion of their population in all the Pro- 
vinces, except Bengal and Punjab.' By accept- 
ing the thesis of communal representation, the 
Indian National Congress compromised its na- 
tionalism with communalism and gave sanction 
to the British policy of dividing. the two com- 
munities. Garrat correctly observed that while 
accepting the principle of separate electorates 
of the Muslims and non-Muslims not even the 
slightest thought was given to the consequences 
that would flow therefrom. On the. adminis- 
trative side, the Scheme nowhere explicitly en- 
visaged the establishment of a responsible sys- 
tem of government. Referring to the Scheme, 
Edwin Montagu observed in the House of Com- 
mons, “It does not attempt. to realise respons- 
ible government, but it leaves an irremovable 
executive at the mercy of a legislature which 
can paralyse it but not direct it. I do not 
believe that this House will even agree to set 
up 2 constitution in India which leaves an exe- 
cutive. which is irremovable, at the mercy of 
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the legislature which cannot control" There 
was nothing to, connect the executive with the 
legislative department and to enable them to 
work in collaboration with each other. The 
Scheme, therefore, was likely to create deadloocks 
and perpetual friction.“ But in spite of these 
grave defects in the Scheme, the Lucknow Pact 
was a beginning of united action and marked a 
sharp change in the political situation in the 
country. i 


The World War and its effects 

World War I, which broke out in 1914, had an 
important bearing on the Constitutional History 
of India. It changed the course of political events 
in the country and also widened the political 
horizon. Lord Hardinge had by his tactful and 
sympathetic handling of the situation won the 
affection of the people. So, when the War broke 
out, it evoked splendid loyalty and devotion of the 
Princes and the people alike to the Crown. 
The Indian National Congress, felt that Bri- 
tain's cause was just. The President of the 1914 
Session of the Congress declared that India and 
Britain were fighting.a devastating war side by 
side, for honour, liberty and justice. Lord 
Pentland, Governor of Madras, attended the open 
session of the Congress when the resolution of 
‘unswerving allegiance to Britain was passed. 
Supportig the resolution, Surendranath Banerjea 
emphasised that the Congress would not trade 
in its loyalty to England. Mohandas Karamchand 
Gandhi, of South Africa fame," raised his ap- 
pealing voice in support of the Government and 
observed: Was it not the duty of the slave 
seeking to be free to make the master’s need his 
opportunity? This argument failed to appeal 
to me....If we could improve our status through 
the help and cooperation of the British, it was 
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our duty to win their help by standing by them 


in their hour of need.“ Surendranath Banerjea 


went about from town to town, urging his coun- 
trymen to enlist as soldiers and to fight for the 
Empire which was in danger. The keynote of 
his speeches “was that self-government, which was 
the goal of our political aspirations connoted 
self-defence, and that, if we sought the privil- 
eges of Imperial citizenship, we  hust bear its 
burdens and responsibilities, and the foremost 
among them was to fight for the defence of the 
Empire.“ Equally great was the response of 
Indian Princes, who placed at the disposal of 
the British Government all their resources. The 
Rulers of Bikaner, Jodhpur, Kishengarh, Patiala 
and Sachin went into the field at the head of 
their State forces. 

India sent over a million and a quarter men, 
including those who served in the labour corps, 
to the different theatres of War and subscribed 
£30,000,000 annually to the British Government 
besides handsome donations to the Red Cross, 
and subscriptions to War loans amounting to 
£75,000,000. British statesmen of all parties were 
profoundly impressed by India’s magnificent rea- 
diness to make Britain's cause her own and the 
most generous expression was given to British 
sentiments of appreciation and gratitude by res 


ponsible statesmen in both the Houses of Par- 


liament and outside? Prime Minister Asquith 
observed, We welcome with appreciation and 
affection their (Indians) proffered aid and in an 
empire which knows no distinctions of race or class 
we all alike are subjects of the King-Emperor and 
are joint and equal custodians of our common 
interests and fortunes...." Viscount Harcourt, 
Secretary of State for the Colonies, spoke of “the 
genius of the British race for self-government and 
good government.” Montagu spoke of the common 
loyalty of Britain and India to the ideal of free- 
dom. General Sir James Willocks wrote in his 
book, With the Indians in France, “The day is 
past when that great portion of our Empire could 
be kept in comparative darkness; the light is 
dawning, and the Great War has opened to her 
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an opportunity she never had before. Her sons 
have shared the glory of the Empire 


But for the real and lasting effects of War on 
India's destiny, the Montagu-Chelmsford Re- 
port pointed out, “we should look neither to 
the generous help of the Princes, nor to the 
loyalty of the people as a whole, nor to the 
misguided activities of revolutionary gangs, nor 
yet to the attitude of the political leaders. They 
must be sought deeper and, we think, in two 
main directions.“ First, the war had given to 
India a new sense of self-esteem, and, in the words 
of Satyendra Sinha, "a feeling of profound pride 
that she has not fallen behind other portions of 
the British Empire but has stood shoulder to 
shoulder with them in the hour of their sorest 
triaL" Indians, therefore, genuinely felt that they 
had been tried and not found wanting and, conse- 
quently, they were entitled to a higher status 
and a claim of equality of treatment with the 
Dominion countries and this fact should be re- 
cognised by Britain and the world at large. The 
Supreme Legislative Council passed a resolution 
in 1915, demanding that India should be repre- 
sented at the Imperial Conference along with 
other countries. The request was accepted and 
India was represented in the Imperial War Cabinet 
and Conferences in 1917-18. The representative 
of India signed the Peace Treaty in her own right 
and India became an original member of the 
League of Nations like the Dominions. 


The War also gave a new force and vitality 
to India's demand for self-government. It brought 
about æ great political awakening among the 
masses and the people who had hitherto been in- 
different to public affairs. They began to evince a 
keen interest in them. The assurances of Asquith 
that in future Indian questions would be viewed 
from a different angle of vision, and the declara- 
tion of Lloyd George that the principle of self- 
determination would be applied “in tropical coun- 
tries also” raised new hopes and expectations 
among the Indians. They regarded the War as a 
struggle between liberty and despotism, a struggle 
for the right of small nations and for the right of 
all people to rule their own destinies. The explo- 
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sive words of Woodrow Wilson that the War 
was to make "the world fit for free men to live 
in" had their magnetic effect on the minds of the 
Indian people. They came to the conclusion 
that the freedom for which the Allies were 
fighting must mean freedom for them too. And 
when self-determination was in the air, India 
could no longer be left isolated from world 
movements. The Revolution in Russia had a 
stirring effect on the awakening of Asia. It was 
regarded as a triumph over despotism and impress- 
ed the Asian people by the USSR's proclamation 
of complete racial equality. “The speeches of 
English and American statesmen, proclaiming the 
necessity of destroying German militarism, and 
for conceding the right of self-determination to 
the nations, have had much effect upon political 
opinion in India and have contributed to give a 
new force and vitality to demand for self. Govern- 
ment, which was making itself more widely heard 
among the progressive section of the people. 
Great Britain was realistic enough. to ap| 

the significance of these developments and 
adapt its policies to the changing temper of 

and India. Lord Chelmsford, who had 

Lord Hardinge, as Governor-General and Viceroy, 
in 1916, "found no difficulty in holding that the 
endowment of British India as an integral part 
of the British Empire with self-government was 
the goal of British rule.“ But the course of 
progress never ran smooth any more than that 
of love. 

The movement for self-government found for- 
mal expression when on September 1, 1916, the 
Home Rule League was found under the inspira- 
tion of Mrs Annie Besant;? a new force in the 
Indian politics. Before she joined the Indian 
National Congress in 1914, Mrs Annie Besant 
had identified herself with the work of the 
Theosophical Society and the Hindu Education- 
al Movement. On her visits to Britain between 
1908 and 1914, she closely watched the function- 
ing of Redmond's Home Rule League, and made 
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Chelmsford Report remarked, “The Mohamme- 
dans indeed pressed for and otained from Lord 
Minto promise that they should elect their own 
members in separate Mohammedan Constituen- 
cies. It is probable that the far-reaching conse- 
quences of this and the difficulties it would 
create at a later stage were not fully fore- 
En; 

The number of representatives which the Mus- 
lims were to elect through their separate elec- 
torates and from their own community was fixed 
for them on a consideration not only of their 
proportion to the total population, but also of 
their alleged political importance. Moreover, 
their right to vote in the General Electorates was 
left intact. This method of double voting and 
weightage enabled the Muslims to secure an ex- 
cessive and undue representation to the exclusion 
to a corresponding extent of other communities,” 
When the Indian Councils Bill was being read 

for the third time in the House of Commons, 
Balfour expressed his concern over this philoso- 
phy of communal electorates. “If the Bill is a 
measure”, he said, “giving representative institu- 
tions to India on the general principle universally 
accepted in countries like this (Britain) , then, of 
course, it is absurd to have separate registers for 
separate portions of the community and it is stil] 
more absurd to give them exceptional numerical 
representation on account of their historic posi- 
tion in India.“ The Earl of Ronaldshay, how. 
ever, advanced peculiar arguments in defence of 
Separate electorates for the Muslims. He main. 
tained that the political importance of the Mus- 
lims as a community “arises from the fact that 
not only are Mohammedans found in the army, 
but outside the confines of Indian Continent it- 
self, countries with whose destiny the destiny of 
our own cuntry is indissolubly woven—Persia, 
Turkey, Afghanistan—are all centres of Moham- 
medan power, and the ramifications of Moham- 
medan influence extend, indeed, into Africa on 
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to secure eight seats out of a total of twenty- 
six—four seats specially reserved for them, 
two from the General Electorate and two by 
nomination—while they formed one-sixth of 
the population of the whole Province, 
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the West, and the vast Empire of China on the 
East. * 

This Imperialistic logic did not convince Bal. 
four and he retorted that no theory of repre- 
sentative government taught that one commu- 
nity should have the right to more representation 
than was due to its numbers in one country, sim- 

ply because it professed a religion which spread 
far and wide in other countries and the destiny 
of the ruling country was indissolubly woven 
with them. "What theory of government pre- 
cisely this is,” remarked Balfour, “no honourable 
member pretended to say. Perhaps it has not yet 
found a place in any treatise of acknowledged 
authority on politics in the West." Other things 
aside, it was tantamount to' protecting the inter- 
ests, of a minority with a vengeance. Pandit 
Madan Mohan Malaviya succinctly pointed out, 
“It looks more like a case of allowing the ma- 
jority to be driven to a corner by a minority. 
What makes the matter worse, however, is that 
this advantage has been reserved only to the 
favoured minority of our Mohammedan fellow 
subjects. No such protection has been extended 
to the Hindu minorities in the Punjab and East- 
ern Bengal and Assam. The Hindu minorities 
in the said two Provinces have been left out seve- 
rely in the cold. 


* 


More objectionable than separate electorates 
were the inequalities in the franchise. While the 
franchise was in a liberal spirit conferred upon 
the middle-class Muslims, landlords, traders, mer 
chants, graduates and professional men, no simi- 
lar right was extended to the corresponding class- 
es of the non-Muslim communities. Direct repre 
sentation was allowed in the Special Constituen- 
cies to the Muslims and the landlords, but for 
others, it was indirect, rather doubly indirect. The 
representation of the people at large "became in 
fact, a process of infiltration through a series of 
sieves.” The rate payers in a town or village 
elected representatives of the municipal commit 
tees or local boards and they, in their turn, elect 
td representatives for the Provincial Councils. 
The Members of the Provincial Councils, in their 
coco oce o- CUP SUL PEDEM 


77. Presidential Address, Lahore Session of us 
Indian National Congress. Banerjee, A-C» 
Indian Constitutional Documents, Vol. II. 
p. 268, 


FF 


Morley-Minto Reforms 


turn, elected representatives for tlie Supreme 
Legislative Council, There was, as the Montagu- 
Chelmsford Report said, “absolutely ño conne- 
xion between the supposed primary voter and 
the man who sits as his representative on the Le- 
gislative Council, and the vote of the supposed 
primary voter has no effect upon the proceedings 
of the Legislative Council.” In such circumstan- 
ces "there could be no responsibility upon. and 
no political education for, the people who nomi- 
nally exercised a vote.” 


One of the most important features of the Re- 
forms was the creation of non-official majorities 
in the Provincial Councils. Really, it was a mis- 
nomer. The non-official majority in a Provin- 
cial Council consisted of both elected and nomi- 
nated members. “The European elected members 
were, in Indian eyes, as good as officials. The 
landlords and the Muslims were admittedly there 
for their ‘services to the Empire’, and were bent 
upon improving the future of their own classes 
by proving their loyalty still further." The Euro- 
peans, the landlords and the nominated members 
habitually voted with the Government. They, 
thus, constituted a standing and, indeed, an over- 
whelming official majority, falsifying thereby the 
myth of the non-official majority. Prime Minister 
Asquith explained to the House of Commons how 
a non-official majority of this kind would actually 
work in æ Provincial Council. He said, "the prac- 
tice of creating a non-official majority is, I must 
point out to the House, not at all the same thing 
as creating an elective majority. They are not 
representatives at all. The non-official element is 
largely composed of nominated members. There- 
fore, it is not at all the same thing as if you 
were giving the elective representatives of par- 
ticular classes or communities a voting majority 
on the Council to which they belong. That dis- 
tinction must be carefully observed. ...Whatever 
dangers may be apprehended—I think they are 
very. shadowy—írom the recognition of this non- 
official majority, they are amply safeguarded 
against by the security....of the power of the 
veto by the Viceroy or, in the case of other 
Councils, by the Lieutenant-Governors, which I 
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think may be regarded as a very adequate safe- 
guard against anything in the nature of violent or 
revolutionary legislation. S.P. Sinha, who was 
appointed the first Indian Law Member in the 
Governor-General's Executive Council, said in an 
interview in 1917, "The Morley-Minto Reforms, 
though a distinct advance, gave Indians in the 
Legislative Councils only influence, and not 
power. Power is different from influence, and 
what we need is a steady increase of power to de- 
termine and to control policy." Another emi- 
nent Indian, K.V. Rangaswami Aiyangar, com- 
mented, "The Legislative Councils, as they are 
at present, serve no purpose but to present an 
illusion to the civilised world that India is gov- 
erned through representative assemblies." 


The Morley-Minto Reforms did not effect any 
change in the position of the Legislative Coun- 
cils. They remained, as before, subordinate to 
the Executive and the old idea that Legislative 
Councils were only an arm of the Executive gov- 
ernment was enforced with greater rigidity. The 
enlargement in their functions did not add to 
their powers. It simply increased the influence 
of the members on matters relating to administra- 
tion and finance. The resolutions of the Coun- ~ 
cils were not binding on the Government, Nor 
did criticism of the Annual Financial Statement 
and disapproval of the policy of the Government 
involve any constitutional obligation. The im- 
plementation of a resolution accepted by a Coun- " 
cil and the enforcement of legislation passed by 
it depended upon the sweet will of the Govern- 
ment. The Councils were only advisory bodies 
and the Executive kept a stiff control, as in the 
past, over their proceedings and transaction of 
business, The Official Members were not free 
to speak and vote according to their conscience. 
They were not expected to ask questions or 
move resolutions, or to intervene in debates or 
even to rise to a point of order without the pre- 
vious permission of their Governments. They 
were enjoined by the Government to scrupulously 
obey the official mandate in utter disregard of - 
the weighty arguments and earnest pleadings of 
the non-official Members. And they always voted 
en bloc in carrying a Government measure or 
voting down a Private Member's resolution. It 
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efforts to form an Indian Home Rule Party in 
the British Parliament. But she did not succeed. 
It did not, however, deter her in her efforts. Her 
next venture was tosset up a Home Rule Lea- 
gue and its first meeting was held in the Queen's 
Hall in 1914. When she returned to India, 
she worked on the same ideas in order to start 
a similar movement here too. The Home Rule 
League, was formally established in a meeting 
at Madras on September 1, 1916. 

The object of the Home Rule Movement 
was ‘two-fold: " Firstly, it aimed to effect the 
unity of the Moderates and the extremists; who 
had separated in 1907, and to prevent the col- 

laboration of the latter with the revolutionaries. 
The Home Rule Movement was to be a constitu- 
tional movement and Home Rule was to be won 
for India by constitutional means. That unfolded 
the second object of the movement, that is, to 
conduct propaganda throughout the length and 
` breadth of the country in favour of Home Rule 
or self government. Mrs. Annie Besant explained 
her mission thus: "I am an Indian tomtom, 
"waking up all the sleepers, so that they may wake 
and work for their Motherland. That is my task. 
And they are waking on every side, and the young 
ones, even more than the old ones, are waking 
to che possibilities that lie before them. . Vou 
must remember what India was: you must realize 
that three thousand years before the time of 
Christ India was great in her commerce, great in 
her trade.” 
Annie Besant’s goal was the same as that of 
"Dadabhai' Naoroji. Both were vitally interest- 
ed in the welfare and might of the British Em- 
pire. Mrs. Besant had believed, and she made 
no secret of it, that the fate of the British Em- 
‘pire’ hinged’ on the fate of India and that it 
“Was wisdom and prudence to keep India con- 
tented by granting Home Rule to her. She 
made it abundantly clear that India was not 
content to be any longer a child in the nursery 
ol the Empire and asserted that the price of 
India's loyalty was India's freedom. In the 
first issue of the Commonwealth, an English 
weekly that she edited, Mrs. Besant thus defined 
the goal of the Home Rule Movement: “In poli- 
tical Reform we aim at the building up of com- 
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plete |. Self-Government from village councils, 
throtigh District and Municipal Boards and Pro- 
vincial Legislative Assemblies, to a National 
Parliament, equal in its powers to the legislative 
bodies of the Self-Governing Colonies, by what- 
ever name these may be called, also at the direct 
representation of India in the Imperial Parlia- 
ment, when that body shall contain representa- 
tives of the Self-Governing States of the Empire 
All measures that tend in this direction we shall 
support, and all that retard it we shall 
oppose. We shall recognise the National Cong- 
ress and the non-official members of representa- 
tive bodies as voicing the will of India. We claim 
an open path for Indians for every post in their 
native land, as promised by the Proclamation of 
1858, and the abolition of every law that places 
them in a position inferior to that enjoyed by 
the English. We ask that capacity and high cha- 
racter shall determine all appointments to office, 
and that colour and religion shall be entirely 
distegarded as qualification. One thing that lies 
very near to our hearts is to draw Great Britain 
and India nearer to each other by making known 
in Great Britain something of Indian movements, 
and of the men who will influence from here the 
destinies of the Empire.“ The political re- 
form which the Home Rule League aimed at 
was SelfGovernment for India, in union with 
Britain in a spirit of love and co-operation." 
Mrs. Annie Besant brought the nationalist 
movement in India to the level of maturity and 
to new heights of glory. At the Twenty-ninth 
Session of the Indian National Congress held in 
1914 at Madras, she moved the resolution on 
“Reciprocity” | between India and Colonies. She 
defined Reciprocity and said that Confucius ad- 
vised’ people to recompense evil with justice, 
and justice lay behind reciprocity. There had 
been talk of a reward due to India's loyalty, but 
"India does not chaffer with the blood of her 
sous and the proud tears of her daughters in ex- 
change for so much liberty, so much right. India 
claims the right, as a Nation, to justice among 
the Peoples of the Empire. India asked for this 
before the War. India asks for it during the 
War. India will ask for it after the War, but 
not as a reward but as a right does she ask for 
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it, On that there must be no mistake. = She 
then concluded. India is growing in the sense 
of her own dignity. She is not content to be 
any longer a child in the nursery of the Em- 
pire... She is showing the responsibility of the 
man in Europe. Give her the freedom of the 
man in India.“ Mrs. Besant carried the magic 
of her propaganda for Home Rule on the plat- 
form by her matchless oratory and in the press, 
through, her two newspapers, the Commonweal, 
and the New India, the former a weekly and the 
latter a daily. Both these papers “formed the 
battery of the Home Rule Movement.” 

On June 17, 1915, Lokmanya Balgangadhar 
Tilak was liberated after six years of incarcera- 
tion in Mandalay. After his release; ‘Tilak dis- 
claimed his hostility to the British Government, 
denied charges of having ever worked with the 
object of subverting British rule in India and 
appealed to his countrymen that “at such a crisis 
it is the duty of every Indian: .. to support and 
assist His Majesty's Government to the best of his 
ability.“ Tilak, thereby, made possible the union 
ol the Moderates and the Extremists who had 
kept aloof from the Congress since the split of 
1907. Meanwhile the Congress, which had since 
then been run by the Moderates alone, could 
noi keep. pace with the urge for ampler freedom 
set in motion by the psychological forces releas- 
ed by the War.“ If the Congress was to function 
effectively, it had to be revivified and reunified by 
the fresh leadership which could take the coun- 
try to the goal set by the resolutions of the Con- 
gress on self-government. The leadership was 
provided by Annie Besant and Tilak. The cons- 
titution of the Indian National Congress was 
amended at its Bombay Session in 1915, to faci- 
litate the entry of the Bxtremists. The two wings 
of the parent body reunited’ next year at the 
Lucknow Session. 

At the Bombay Session of the Congress, Annie 
Besant convened a mecting of leading Congress- 
men with a view 40 forming the Home Rule 
League. Her object was to carry on intensive pro- 
Paganda: in favour of Home Rule or selfgov- 
ernment. But she did not succeed. in her efforts 
— r L. 
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a5, according to Surendranath Banerjea, "the grea- 
test feeling at that time was that such an organisa- 
tion would serve to overlap and perhaps weaken 
the Congress.“ But Annie Besant and Tilak 
were both convinced that a separate organisation 
Was essential to educate the people on the ques- 
tion of self-government, and that the Moderates 
within. the Congress, with their past prejudices, 
would not agree at any cost to the formation of 
the Home Rule League. Tilak established the 
Home Rule League for the Bombay region in 
September. 1916, with headquarters at . Poona. 
Mrs. Annie Besant also started one at Madras. 


Within one month of the establishment of 
the Home Rule League, nineteen non-official 
elected members of the Supreme Legislative 


Council” "submitted to the Governor-General a 
memorandum outlining a scheme of self-goverri- 
ment for India. The Memorandum was des- 
cribed as the “Memorandum of the Nineteen.” 
The signatories to the Memorandum explained 
that "the termination of the War will see a 
great advance in the ideals of Government all 
over the civilised world and especially in the 
British Empire, which entered into the struggle 
in defence of the liberties of weak and small 
nationalities and is pouring forth its richest 
blood and treasure in upholding the cause of 
justice ond humanity, in the international rela- 
tions of the world.” India, they said, had ad- 
mirably played her part in this struggle and could 
not remain unaffected by the new spirit of 
change. “The position of Indians in India,” it 
was pointed out, “is practically this, that they 
have no real part or share in the direction of 
Government of the country, and are placed 
under very great and galling disabilities from 
which the other members of the British Empire 
are exempt, and which have reduced them to 
a state of utter helplessness.” India, it was as- 
serted, “does not claim any reward for her loy- 
alty but she has a right to expect that the want 
of confidence on the part of Government, to 
which she not unnaturally ascribes her present 
state, should now be a thing of the past and 
ce — 2 
69. Surendranath Banerjea, 4 Nation in Making. 
p. 237. 
The signatories to the Memorandum amongst 
others were Dinshaw E. Wacha, Bhupendra- 
nath Basu, Madan Mohan Malaviya, Mazarul 
Haque, V. S. Srinivasan Sastri, Tej Bahadur 
Sapru, Iprahim Rahimtoola and M, A. Jinnah. 


70. 


202 


that she should no longer occupy a position of 
subordination but one of comradeship". What 
Indians wanted was not merely good government 
or efficient administration but government that 
was acceptable to the people "because it is res- 
ponsible to them. "This is what India understands; 
would constitute the changed angle of vision.” 
The Memorandum warned the Government of 
India that if after the termination of War, there 
was practically no change in the position of India 
"it will undoubtedly cause bitter disappointment 
and great discontent in the country, and the 
beneficent effects of participation in common 
danger, overcome by common effort, will soon 
disappear, leaving no record behind save the pain- 
ful memory of unrealised expectations.” The 
signatories to the Memorandum thought it ad- 
visable to avail themselves of the opportunity to 
offer to Government of India their “humble sug- 
gestions as to the lines on which these reforms 
should proceed.” 


The Memorandum suggested the following 
measures for consideration and adoption: 


(1) In all the Executive Councils, Provincial 
and Imperial, half the number of members 
should be Indians; the European clement in 
the Executive Councils should, as far as possi- 
ble, be nominated from the ranks of men train- 
ed and educated in the public life of England. 
The. statutory obligation, now existing, that 
three of the members of the Supreme Executive 
Council would be selected from the public ser- 
vices in India, and a similar provision with re- 
gard to Provincial Councils, should be removed. 
The elected representatives of the people should 
have a voice in the selection of the Indian mem- 
bers of the Executive Councils and for that pur- 
pose a principle of election should be adopted. 

(2) All the Legislative Councils in India should 
have a substantial majority of elected represen- 
tatives. The franchise should be broadened and 
extended directly to the people; Muhammedans 
or Hindus, wherever they are in a minority, be- 
ing given proper and adequate representation, 
having regard to their numerical strength and 
position. 

(3) The total number of the members of the 
Supreme Legislative Council should not be less 
than 150, and of the Provincial Councils not less 
than 100 for the major Provinces, and not less 
than 60 to 75 for the minor Provinces. 
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.(4) The Budget should be passed in the 
shape of money bills, fiscal autonomy being con- 
ceded to India. 

(5) The Supreme Legislative Council should 
have the power to legislate on and discuss and 
pass resolutions relating to all matters of Indian 
administration, and the Provincial Councils 
should have similar powers with regard to Pro- 
vincial administration, save and except that the 
direction of military affairs, of foreign relations, 
declaration of war, the making of peace, and the 
entering into treaties other than commercial 
should not be vested in the Government of India. 
As a safeguard, the Governor-General in Council 
or the Governor in Council, as the case might be, 
should have the right of veto, which, however, 
should be exercised subject to certain conditions 
and limitations. 

(6)) The Council of the Secretary of State 
should be abolished and the status of the Secre- 
tary of State for India made analogous to that of 
the Secretary of State for Colonies. The Secre- 
tary of State should be assisted by two perma- 
nent Under-Secretaries, one of whom shculd be 
an Indian. The salaries of the Secretary of 
State and the Under-Secretaries should be placed 
on the British estimates. 

(7) In any scheme of Imperial Federation, 
India should be given through her chosen repre- 
sentatives a place similar to that of the self-gov- 
erning Dominions. 

(8) The Provincial Governmenis should be 
made autonomous, as stated in the Government 
of India's Despatch, dated 25th August, 1911. 

(9) The United Provinces, as well as other 
major Provinces, should have a Governor brought 
from the United Kingdom and should have 4^ 
Executive Council. 

(10) A full measure of Local Self-Government 
should be immediately granted. 

(11) The right to carry arms should be grant 
ed to Indians on the same conditions as to Euro- 
peans. 

(12) Commissions in the army should be given 
to Indian youths under conditions similar tO 
those applicable to Europeans. 

(13) Indians should be allowed to enlist as 
volunteers and units of territorial army be est 
lished in India. 


The Memorandum of the Nineteen was 4 
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well reasoned document and constituted an im- 
portant statement of constitutional demands. It 
was discussed, amended and accepted at subse- 
quent mectings of the Indian National Congress 
and the Muslim League, and at the end of 1916, 
the pact was formally ratified at Lucknow to be 
known as the Congress League Scheme of the 
Lucknow Pact. After the Lucknow Session of 
the Indian National Congress Mrs. Annie Besant 
and Tilak vigorously took up the work of na- 
tional awakening and made strenuous propa- 
ganda in support of the Congress-League Scheme 
of reforms. The agreement on the Scheme, as 
Coupland pointed out, "was  unquestionably a 
triumph for Indian nationalism.” 


Internment of Annie Besant 


The Home Rule propaganda unnerved the 
Governments of Madras and Bombay. In Bom- 
may security proceedings were started against 
Tilak for a speech delivered at a huge mass meet- 
ing, but quashed on appeal by the Bombay High 
Court, At the same time, the Madras Government 
demanded security, under the Press Act, 1910, 
from Mrs, Annie Basant for publishing provoca- 
uve articles in the New India, The security was 
furnished, but it was forfeited. A new security 
amounting to Rs. 10,000 was demanded which was 
also deposited. These proceedings did not deter 
either Mrs. Annie Besant or Tilak from the vigour 
of their propaganda in favour of Home Rule. 
That proyoked Lord Pentland, the Governor of 
Madras, who observad in the Madras Legislative 


71. Coupland, R., The Constitutional Problem in 
India, Part I, p. 49. 

- Mrs. Annie Besant explained, ‘‘ Enthusiasm 
had risen higher and higher, guided by a vigo- 
rous propaganda (in favour of Home Rule) 
of pen and tongue during the autumn of 1915 
and the spring of 1916 and the Madras Gov- 
ernment took fright. Lord Pentland, the 
Governor, a kind and well-meaning but wenk 
man wholly in the ` hands of the old type 
Civilians, allowed some. of these to ally them- 
selves with some of the ablest of the non- 
Brahmanas to misrepresent the Home Rule 
Movement as the attempt of the small num- 
ber of Brahmanas to tyrannise the huge majo- 
rity outside their own easte; by utilising reli- 
gious feeling to stimulate politieal ambition 
these civilians and the non-Brahmanas formed 
e: ed combination which threw itself 
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Council that all thoughts of the early grant of 
Responsible Self-Government should be put enti- 
rely out of mind.“ The Madras Government de- 
cided to intern Mrs. Annie Besant and her two 
associates G.S. Arundale and B.P; Wadia: 
Their. internment created a storm and mighty 
indignation was expressed from one end of the 
country to the other. The whole atmosphere, 
wrote Jawaharlal Nehru, "became electric and 
most of the young men felt exhilarated and ex- 
pected big things in the future.“ The message 
of Home Rule penetrated into the nooks and cor- 
ners of the country, rousing popular  conscious- 
ness and an urge to win self-government. The 
people felt that, by interning Mrs. Besant, the 
Government had aimed a deadly blow at the 
Home Rule Movement which she had cham- 
pioned so enthusiastically. “The utterances of 
provincial rulers”, wrote Surendranath Banerjea, 
“which had a wonderful family likeness in their 
tone of disparagement, of not ridicule, of our 
aspirations of self government, deepened the 
public impression and intensified the public agi- 
tation." The All India Congress Committee 
expressed their sense of appreciation of the work 
done by the Home Leaguers and condemned the 
action of the Madras Government in interning 
Mrs, Annie Besant and her associates. Under the 
inspiration of Tilak, the Congress made a digni- 
fied but strong representation to the Governor- 
General for the acceptance of India’s demand 
for Swaraj and the immediate release of the intern- 
ed leaders. The representation having failed 
to evoke any favourable response, a decision was 
taken to resort to passive resistance which Gandhi 
had so successfully experimented in South Africa. 
For three months “the vehement agitation conti- 
nued unbrokenly, without ever breaking a law, 
and the students who wanted to strike were kept 
in their schools and colleges and then came the 
Declaration of August 20, 1917, that the goal of 
Great Britain in India was Responsible Govern- 
ment and an announcement that the Secretary of 
State for India was coming thither to learn the 
wishes of the people. To 'obtain a calm atmos- 
phere’ the three internees were liberated.“ It 
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was a triumph won by a united India and Mrs 
Annie Besant was eleted as President of the 
Indian National Congress of 1917. 


August 1917 Declaration 

The management and conduct of the cam- 
paign in Mesopotamia, which was entrusted to 
the Government and military authorities in India, 
was so inefficient that it resulted in a disaster. 
The debacle raised a great storm in Parliament 
and the members on all sides clamoured for a 
full-dress inquiry. ^A Commission, presided 
over by the former Secretary of State for India. 
Lord George Hamilton, was appointed for the 
purpose. The Report of the Mesopotamian 
Commission censured the Government of India 
and criticised the India Office organisation and 
the Secretary of State for India for substituting 
private telegrams for the normal channels of 
communication and transaction of official business 
with the Governor-General in Council. E.S. 
Montagu, who had been Parliamentary Under- 
Secretary for India under Lords Morley and 
Crewe," was the most outspoken and scathing 
in his indictment of the whole system of the 
Indian Government. In a speech during the 
‘debate on the Report of the Mesopotamian 
Commission in the House of Commons, Mon- 
tagu described the Government of India as “too 
wooden, too iron, too inelastic, too anti-diluvian 
t0 be of any use for the modern purposes we 
have in view."* He pleaded that the Executive 
system of India must be reorganised with less 
control by Westminster and Whitehall and 
more responsibility should be given to the peo- 
ple of India. Montagu believed that there was 
no substantial demand for complete Home Rule 
in India and even if there had been one, it was 
not possible to concede it. But he also believ- 
ed that whatever be the object of British rule in 
India, it must be clearly stated and defined. 
"Having stated it“, Montagu observed, "you 
should give some instalment to show that yov 
are in real earnest; some beginning of the new 
plan which you intend to pursue that gives you 
he opportunity of giving greater representative 


77. From February 1910 to February 1914, Lord 
Crewe was the Seeretary of State for India 
in succession to Lord Morley. 

78. July 12, 1917. As cited in Waley, S.D., Edwin 
Montagu, A Memoir and an Account of his 
Visits to India, p. 127. 
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institutions in some form or other to the people 
of India, of giving them greater control of 
their executive—that affords vou the opportunity 
of giving the Executive liberty from home 
because you cannot leave your harassel officials 
responsible to two sets of people.  Responsibil- 
ity here at home was intended to replace or to 
be a substitute for responsibility in India. As 
you increase responsibility in India, you can 
lessen that responsibility at home. 

The Mesopotamian Commission had so much 
damaged the reputation of Austin Chamberlain, 
the Secretary of State for India, that he resigned 
from his office.” Montagu succeeded him. Cur- 
zon and Balfour, eminent Conservatives in the 
National Government headed by Lloyd George, 
protested to the Prime Minister on Montagu's 
appointment after his speech on the Mesopota- 
mian Report, saying that his "speech would be 
taken to be the policy of the Government.“ 
But Lloyd George brushed aside their protests. 
In his letter (July 17, 1917) in which Montagu 
communicated his acceptance of the offer of 
the Secretaryship of State for India, he pointed 
out, "Of course it will be taken as a general accep- 
tance by the Government of the policy outlin- 
ed in my speech. Anyone who reads the speech 
will see to what extent the Government is com- 
mitted if I become a member of it. The main 
principles are: 

(1) An immediate exploration of the system 
of governing India at home and in India with 
a view to devising greater elasticity and greater 
efficiency, and 

(2) A statement that the ultimate end we 
have in view for the Indian Empire is a series 
of self-governing Provinces united to one an 
other and to the principalities by one Central 
Government, together with some instalment of 
the policy as a start... ."" 

The first task of Montagu after the assump- 
Hon of his office was "to obtain a Cabinet deci- 
sion on the terms of a Declaration of policy 
towards India. After a good deal of discussion 
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and opposition Montagu was successful in ex- 
torting the Declaration of August 20, 1917 
“from an indifferent and reluctant War Cabi- 
net. The main point of opposition was the 
use of the word ‘self-government’ in thé Declar- 
ation. By an irony of fate, Lord Gurzon finally 
recast the draft and preferred. the words re 
ponsible Government’ to ‘self-Government’, and 
the Cabinet adopted that expression. The 
Secretary of State for India, communicating the 
decision of the Cabinet to the Governor-Gene- 
ral wrote, “The Cabinet in its wisdom preferred 
the words ‘responsible-Governmeut’ to ‘self-Gov- 
ernment’, It requires a better educated man 
than myself to know the difference, but if it 
lies anywhere 'responsible-Government', I should 
have thought pledges more than "self-govern 
ment“. i 
It reply to a question from Charles Roberts 
in the House of Commons on August 20, 1917, 
Montagu announced as follows: he policy 
of His Majestys Government, with which the 
Government of India are in complete accord, 
is that of increasing association of Indians in 
every branch of the administration and the 
gradual development of self-governing institu: 
tions with a view to the progressive realization 
of responsible government in India as an inte- 
gral part of the British Empire. They have 
decided that substantial steps in this direction 
should be taken as soon as possible, and that it 
is of the highest importance as a preliminary to 
ing what these steps should be chat 
there should be a free and informal exchange 
ol opinion between those in authority at Home 
and in India. His Majesty's Government have 
accordingly decided, with His! Majesty's ap- 
proval, that I should accept the Viceroy's invita- 
don to proceed to India to discuss matters 
with the Viceroy and the Government of India, 
to consider with the Viceroy the views of local 
s: and to receive with him the sug- 
gestions of representative bodies and others. 


"I would add that Progress in this policy can 
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only be achieved by successive stages. The 
British Government and the Government of 
India, on whom the responsibility lies for the 
welfare and advancement of the Indias peoples, 
must be judges of the time and measure of 
cach advance, and they must be guided by the 
cooperation received from those upon whom 
new opportunities of service will thus be con- 
ferred and by the extent to which it is found 
that confidence can be reposed in their sense of 
responsibility. 

“Ample opportunity will be afforded for pub. 
lic discussion of the proposals which will bc 
submitted in due course to Parliament“ 

The Declaration of August 20, 1917, marked 
“the end of one epoch, and the beginning of a 
ne, one."* The . British Government for the 
first time defined the goal of British policy in 
India as the gradual development of self-gov- 
ering institutions with a view to the 
sive realization of responsible Government in 
India. The process of constitutional advance: 
ment was, however, to be gradual and the 
British and Indian Governments were to be 
final judges of the time and measure of each 
advance. 


The effect of the 1917 Declaration on public 


opinion in India was startling. It confirmed 
the hope of those who aspired for India’s 


equality with the British Dominions and en- 
karged the scope of their legitimate aspirations. 
However ‘welcome, the August Declaration had 
a negative effect too. It threw the apple of dis- 
cord in the national camp and disturbed the 
placid atmosphere of national unity which had 
been achieved with great difficulty. The Mode: 
rates saw in the Declaration a triumph | of 
their creed, while the Extremists characterised 
it as a concession to intensive ‘agitation. © The 
Muslims, who were already disgruntled due to 
the misfortunes of Turkey, noticed in it at once 
a victory of Hindu nationalism and a direct 
chreat to themselves, This conflicting: and sec- 
tional spirit was amply noticed in the flood of 
separate memorials and representations submit- 
ted in connection with the Montagu-Chelnsford 
Reforms. 


85. Report on the Indian Constitutional Refori. 
(1918), p. 1, para 6. 
86. Ibid, para 7. 


CHAPTER XIV 


Montagu-Chelmsford Reforms 


The Montagu Mission 

As soon as the August 1917 Declaration was 
made in the House of Commons, the Govern- 
ment of India in Simla, and a Committee of 
India Office in London, devoted themselves to the 
prelimiary consideration of the problems involved. 
Edwin Montagu, accompained by a strong dele- 
gation’ reached Bombay on November 10, 1917. 
Determined to produce something epoch-making 
"which was to be the keystone of the future 
history", the Secretary of State conferred with 
the Viceroy, the Government of India and the 
Governors of Provinces, received addresses from 
deputations of public bodies throughout the 
country and discussed every important aspect of 
the constitutional problem with Indians of every 
variety of opinion. Montagu's policy was “to 
avoid any appearance of forcing his own Reform 
plans on the Government of India and to get 
his plans put forward by others." But at 
every step he was thwarted by the Governor- 
General and the Government of India, and they 
cautioned him to proceed slowly. After two 
days at Delhi, Montagu gave his impression of 
Lord Chelmsford. He wrote in his Indian Diary, 
“He has not the dignity of Hardinge or the pom- 
posity of Curzon....Conversation soon showed 
that he is really a good fellow, thoroughly nice, 
but unfortunately cold, aloof and reserved. Oh, 
the fact of the matter is-and it is borne in on 
me every moment of the day, every hour, but 
it is of no use because nobody will believe me— 
the sort of man we seek to make a Viceroy is 
wholly wrong. ... They approach their problem 


1, It, inter alia, included the Earl of Donough- 
more, Charles Roberts, M.P., Sir William 
Duke, and Bhupendra Nath Basu. 
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from the wrong side:they do the work they are 
called upon to do; they wade through files; they 
think of their regulations; and then as to the 
social side, precedence, precedence. . . .informal 
discussion, informal conversation, they do not 
know. Political instinct they have none.“ 

But Montagu was almost overwhelmed by the 
importance of his Mission and by his respons- 
ibility for its success or failure. He, threfore, 
strove to find a compromise which. the Indian 
National Congress would accept and the Gov- 
ernment of India would hesitate to reject. He 
examined the scheme of Reforms formulated by 
the Government of India and characterised it 
as derogatory to the position of the Secretary of 
State coming to India "to present such a docu- 
ment to the people of this country. They would 
shout derision." The heads of the Provinces 
had adumbrated their own schemes with their 
own peculiar notions of Reforms and violently 
protested against the Reform . scheme outlined 
by Montagu.? Montagu examined the Congress 
League Scheme and the Memorandum of the 
Nineteen.’ But he thought that until Indians 

— ad 
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“have learnt the customs, conventions, traditions 
and uses which are inseparable from representa- 
tive institutions, and which cannot be embodied 
in any Act of Parliament, the transfer of powers 
of law and order to them will lead to anarchy, 
revolution, bloodshed and starvation, which has 
resulted in Russia. It is this use of power which 
they must be taught, which they must learn 
by experience, and which we cannot risk. I can- 
not see there is any thing offensive in telling them 
this" But Indians ctiticised ^ Montagu's 
Scheme as "one which asks the Indians to be 
treated as schoolboys, getting a little more each 
time their schoolmasters say they may have it.” 


The Secretary of State had, assumed that par- 
liamentary democracy on the British model was 
the only alternative to bureaucratic tyranny oi 
else anarchy and chaos.’ He had also assumed that 
responsibility for some subjects in the Provinces 
would provide a real training for self-governmeat 
às a Dominion—at some tuture and prehaps distant 
date. He recognised that, even though immediate 
self government would lead to chaos, "the result 
years afterwards might be a more vigorous, more 
healthy, more self-created plant than we have in 
view.)“ Montagu's personal charm, his power ol 
Persuasion, and his endeavour to find compromis- 
€s at every stage succeeded in winning over the 
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memorial was read by Surendranath 
Banerjea. After a careful and argumenta- 
tive presentation of the Indian ease it wound 
up: We submit that the reforms for which 
the National Congress and Muslim League 
plead are needed....for the legitimate satis- 
faction of our National self-respect and for 
a due recognition of India’s place among the 
free and civilised Nations of the Empire and 
the outside world....India has given freely 
of her love and service to England, and she 
aspires to attain to her proper place of equa- 
lity and honour in the Commonwealth of 
Nations....India is hopeful and confident 
that she will not be denied what is in every 
way due to her, especially after the great war 
of liberty....’’ Annie Besant, India: Bond 
or Free?, pp. 176-77. 


9. To Montagu the logie of the situation seemed 
clear enough. It appeared, as was evident 
from para 179 of the Montagu-Chelmsford Re- 
port, that the scheme of Reforms was in 
Montagu’s mind long before the words were 
put on paper. 
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Viceroy and all heads of the Provinces. He wrote 
to his wife (January 14, 1918); "We are getting 
on famously and now all Government of India, 
Chelmsford and all heads of Provinces except Pent- 
land have agreed to my schemes (modified, it is 
true, but not so much that I can’t accept them) . 
My only fear, and it is a real one is that the In- 
dians won't accept them, as being too moderate, 
but they will be fools if they don't, for in about 
twelve years they will get more than they 
want." There was unbridged gap between the 
minimum that the Indian political opinion would 
accept and the maximum that the British Gov- 
ernment would agree to offer. After his interview 
with Srinivasa Sastri, a Moderate leader, Mon- 
tagu recorded in his Diary, "It increased my 
certainty that, although I have had a great success 
with the Government of India, the local govern- 
ments, and a personal success with deputations, 
L think our remedies will fall short of the cir 
cumstances of the country." 

On February 7, 1918, Montagu wrote, This 
is practically the end. Our proposals in prin- 
ciple are complete. We are engaged on the writ- 
ing of the Report, which will be complete by 
the end of this month. But I leave in the depths 
of gloom—Curtis,* Nair,“ Vincent“ all hostile— 
Curtis with his power of working Milner and 
Curzon. Well, things may look brighter, but they 
have never looked worse. I have come to an agree- 
ment with the Government of India which nobody 
accepts and that is what I have always feared might 
be the outcome. You see there has been nobody 
who has constructed; they have only acquiesced; 
and where I fear that my own proposals may 
have been spoiled is in my desperate endeavour 
to find compromises at every stage. On April 
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the Governor-General’s Council. 

16. Waley, S.D., Edwin Montagu, A Memoir ani 
an Account of his Visits to India, p. 151. 
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21, 1918, the Report was finished. Its main 
principle, in the words of Montagu, was "that 


instead of founding the Indian Government on 
the confidence of the people of England, we are 
to gradually found it on the confidence of the peo- 
ple of India. We are beginning in the Pro- 
vinces, maintaining the Government of India as 
now, but subjected, I am glad to think, to more 
criticism, and future progress will depend upon 
the creation of an electorate.” And Montagu, 
on thé completion of his Mission, could proudly 
claim that he had kept India quiet for six 
months at a critical period of the War as he had 
set the politicians thinking of nothing else but 
hi: Mission. "When I came out"; he wrote in his 
Diy, “Moderates were rushing to join the 
Home Rule League; on leaving, the secession of 
Moderates from the Home Rule League is mak: 
ing ‘marked headway.” He rallied round him 
a batch of Indian leaders who should support 
his Reform Scheme, if it was to succeed. He also 
managed ‘that his supporters should form a new 
organisation and it should be "assisted in every 
possible way by the Government, for propaganda 
on behalf of our proposals, and to send a: dele- 
gation to England and assist us. Within a 
few months, the Liberal Party came into existence 
and declared that the Scheme of Reforms as a 
whole should be welcomed." i 


n MONTAGU-CHELMSFORD PROPOSALS l 
Principles of Reforms 

‘The Report on Indian Constitutional Reforms, 
known as the Montagu-Chelmsford Report, was 
published on July 8, 1918. The Report, before 
attempting to work out any detailed plans, laid 
down, in the shape of formulae, four governing 
principles which were to be embodied in the new 
constitutional structure, The four formulae were 


as follows:— 


(i) “There should be, as far as possible, com- 
plete popular control in local bodies and 


17. Indian Diary, p. 288. 

18. Ibid. p. 134. Montagu talked to Bhupendra 
Nath Basu and Sir (later Lord) Satyendra 
Sinha on the matter. We talked about for- 
mation of a moderate party; they were very 
cuthusiastie; and talked about editing news- 
papers, and so forth'', Ibid, p. 217. 

19. Chintamani, €.Y. ' Indian Politics Since the 
Mutiny, p. 113. 
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the largest possible independence for them 
of outside control.’ 


(ii) “The provinces are the domain in which 
the earlier steps towards the progressive 
realization of responsible government 
should be taken. Some measure of responsi- 
bility should be given at once, and our 
aim is to give complete responsibility as 
soon as conditions permit. This involves 
at once giving the provinces thc largest 
measure of independence, legislative, ad- 
ministrative, and financial, of the Govern- 
ment of India which is compatible with 
the due discharge by the latter of its own 
responsibilities.” 

“The Government of India must remain 
wholly responsible to Parliament, and sav- 
ing such responsibility, its authority in 
essential matters must remain indisput- 
able, pending experience of the effect of 


(iii) 


provinces. In the meantime the Indian 
Legislative Council should be enlarged 
and made more representative and its 


opportunities of influericing Government 
increased.“ 

(Y) In proportion as the foregoing changes 
take effect, the control of Parliament and 
the Secretary of State ovér the Govern- 
ment of India and provincial Govern 
ments must be relaxed.’ 


lhe authors of the Report admitted in their 
preliminary survey that the machinery of Gov- 
ernment in India, as it existed then, did not 
meet the needs, of the time. It worked slowly 
and, consequently, it produced irritation. There 
Was & widespezd demand on die part ol edu. 
cated Indian opinion for alteration and the 
need for advance was recognised by official opt- 
nion also. But no further development was pos- 
sble unless the people of India were given some 
responsibility for their own Government The 
process of such development, they maintained, 
would begin in local affairs "which we have since 
long intended and promised to make over to 


— 


20. Report on the Indian Constitutional Reforms 
(1918), p. 123, para 188. 

21. Ibid. p. 124, para 189. 

22. Ibid. p. 124, para 190: 

23. Ibid, p. 125, para 191. 

24. Ibid, p. 117, parà 178. 
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them; the time has come for advance also in 
some subjects of provincial concern; and it will 
proceed to the complete control of provincial mat- 
ters and thence, in the course of time, and sub- 
ject to the proper discharge of Imperial respons- 
ibilities, to the control of matters concerning all 
India. g It was made plain that such limitations 
9n powers, as were proposed, were due only “to 
the obvious lact that time is nécessary in order 
to tain boih representatives and electoraes for 
the work which we desire them to undertake; 
and that we offer Indians, Opportunities at short 
intervals to prove the progress they are making 
and to make good their claim not by the method 
oi agitation, but by positive demonstration, to 
the further stages in selfgovernment which we 
have just indicated.” ! 

The proposals of the Montagu-Chehnstord Re- 
port were not put forward as constituting a 
unal solution of the Indian problem, but they 
provided for a stage on the journey to a goal. 
How soon, and how far the next stage was to be 
entered upon and carried forward—"these were 
questions which the authors of the Report delibe- 
rately left over for future discussion and declared 
must be decided, when the time came by the 
difficult and indeed invidious method of forming 
a judgement as to the nature of the resuits to be 
attained.”* The plan of proceeding with the help 
of periodic commissions of inquiry found re- 
ference in more than one paragraphs of the 
Keport* and it was justified to be in comformity 
with and in accordance to the terms of August 
20, 1917 Declaration. 


Provincial Executive 


The authors of the Report proposed to estab- 
lish in the eight Provinces of British India,* a 
System of ‘dyarchy’ or dual government under 
which the Provincial administration was to be 

25. Ibid. p. 118, para 179. 

26. Report of the Indian Statutory (Simon) Com- 
mission, Vol. I, para 138, p. 120. 

27. Paras 207, 261, 262, 354, 

28. Madras, Bombay, Bengal, the United Pro 
vinees, Bihar and Orissa, Punjab, Central Pro- 
vinces and Assam, Burma was not included 
for the operation of the proposed Reforms. 
The problem of its political evolution was set 
aside for separate and future consideration, 
Report on Indian Constitutional Reforms 
(1918), p. 128, para 198. 
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divided into two parts, viz., the Reserved Subjects. 
to be administered by the Governor and his 
Executive Council, and the Transferred Subjects 
to be administered by the Governor and his Minis- 
ters.” The Executive Council was to consist of 
two members, one of whom would, in practice, be 
a European, qualified by long official experience, 
and the other would be an Indian. The Ministers 
would be one or more, according to the num- 
ber and importance of ‘Transferred Subjects, 
chosen by the Governor, from the elected mem- 
bers of the Provincial Legislative Council, and 
holding office for its life. The Ministers would 
be the members of the Provincial Executive 
Government, but not members of the Executive 
Council of the Governor. The Ministers were 
to hold office not at the will of the Legislative 
Council, but at that of their constituents, 


The Report rejected the idea of establishing 
two different Executives each working in con- 
junction with a separate legislature of its own. 
The plan appeared to the authors of the Re- 
port only to enhance the division between the 
two elements in the Government “which it should 
be our object to minimise. Such complete dua- 
lism in Executive and Legislature must lead to 
hopeless’ friction.“ Assuming, therefore, that 
the machine of Government inust, as far as possi- 
ble be single and not dual, they examined the 
alternative ways in which it appeared open to 
them to construct the Executive. One plan con- 
sidered was that in all Provinces there should be 
et up councils consisting of four members, of 
whom two would be qualified, as it was in prac- 
tice, then, by service under the Crown in India, 
while for the remaining two no such qualifica- 
29. In his Indian Diary, Montagu wrote, Sir 
William Duke, I think invented ‘dyarehy’. 
Waley, S. D., p. 157. The scheme of ‘dyarchy’ 
was formulated in the discussions of the 
Round Table Group led by Lionel Curtis in 
1915. Sir William Duke, a former Lieute- 
nant-Governor of West Bengal and then . 
member of the Secretary of State's Council 
worked out the details and elaborated the 
scheme, applying it to Bengal as a conereic 
illustration. A copy of the scheme, when it 
was ready, was sent to Lord Chelmsford at 
his request in May 1916. 

30. Report on the Indian Constitutional Reforms 
(1918), p. 140, para 214, 

91. Ibid. p. 142, para 218. 

32. Ibid. p. 140, para 216. 
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tions would be required. The composition of 
the Councils was to be two European officials 
and two Indians. 

But this plan, on deeper consideration, show- 
ed that it was open to grave defects. It was, ac- 
cordingly, proposed that in each Province the 
Executive should consist of two parts, Reserved 
and Transferred—either assigned separate sub- 
jects of administration, but they must function as 
‘one Government.? "It is", however, "desirable", 
the authors of the Report emphasised "that the 
executive should cultivate the habit of associat- 
ed deliberation and essential that it should pre- 
sent à united front to the outside."** It was, there- 
fore, suggested that, as a general rule, both wings 
of the Executive should deliberate as a whole, 
"but there must certainly be occasions upon 
which the Governor will prefer to discuss a parti- 
cular question with that part of his Government, 
directly responsible." It would, thus, rest with 
the Governor to decide whether to call a meet- 
ing of the whole council or either part of it, 
"though he would doubtless pay special attention 
to the advice of the particular member- or minister 
in charge of the subject under discussion."* The 
actual decision on a Transferred subject would 
be taken, after general discussion, by the Governor 
and his ministers; the action to be taken on a 
Reserved subject would be taken, after similar 
discussion, by the Governor and the other members 
of his Executive Council. At a meeting of the 
whole Government there would be no voting, for 
the decision would be left to that part of Govern- 
ment responsible for the particular subject in- 
volved. But on questions on which the functions 
of the two wings of the Government would 
touch or overlap, for instance, decisions on bud- 
get or on many matters of administration, the 
decision of the Governor was to be final in case 
of a difference of opinion between the Ministers 
and the Executive Council. 

‘The portfolios dealing with the Transferred 
subjects were to be committed to Ministers, and 
on these subjects the Ministers together with the 
Governor would form the administration. On such 
subjects their decisions were to be final, "sub- 
ject only to the Governor’s advice and control,” 
The authors of the Report did not contemplate 


33. Ibid., 142, para 218, 
34. Ibid., p. 143, para 221. 
35, Ibid, 
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that from the outset the Governor should occupy 
the position of a purely constitutional Governor 
who was bound to accept the decisions of his 
Ministers. "Our hope and intention is that the 
ministers would gladly avail themselves of the 
Governor's trained advice upon administrative 
questions, while on his part he will be willing to 
meet their wishes to the  furthest possible ex- 
tent in cases where he realizes that they have the 
support of popular opinion. We reserve to him 
a power of control because we regard him as 
generally responsible for his administration, but 
we should expect him to refuse assent to the pro- 
posals of his ministers only when the consequenc- 
es of acquiescence would clearly be serious. Also 
we do not think that he should accept without 
hesitation and discussion proposals which are 
clearly seen to be the result of inexperience.““ 
They however, did not intend that the Governor 
should be in a position to refuse assent at discre- 
tion at all his ministers proposals. It was, accord- 
ingly, recommended that for the guidance of 
Governors in rclation to their ministers, and in- 
deed on other matters also, an Instrument of 
Instructions should be issued to them on 
appointment by the Secretary of State in Council. 
Provincial Councils 

Each Province was to have an enlarged Provin- 
cial Legislative Council, differing in size and com- 
position from Province to Province. Each Provin- 
cial Legislative Council was to have a substantial 
elected majority elected directly on a broad fran- 
chise, with such communal and special represen- 
tation as might be deemed necessary. The Report 
did not go into the details of the composition 
of the Legislative Councils, the representation of 
the various communities and interests, and what 
sort of franchise would suit the country. It was 
proposed that an electoral survey of the entire 
country should be undertaken by a committee, 
which was to be appointed as soon as possible. 
Such a Committee was to consist of a chairman. 
chosen from outside India, two experienced offi- 
cials and two Indians of high standing and repute. 

The authors of the Montagu-Chelmsford Re 
forms examined the question of communal re- 
presentation at length, characterised it as op- 
posed to the teachings of history and held that 
such a scheme of representation perpetuated 
Be etl Se OMM RE TUE lee 
96. Ibid, p. 142, para 219. 
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dass divisions and stereotyped existing relations 
and regarded any system of communal elector. 
ates “as a very serious hindrance to the develop. 
ment of seit-governing Principle. But they saw 
no reason to go back on it. "Much as we regret 
the necessity, they maintained, “we are convinced 
that so lar as the Muhammedans at all events 
are concerned the present system must be main- 
tained until conditions aiter, even at the price of 
Slower progress towards the realization of a 
common Citizenship." This aside, they also 
proposed to extend the system of communal clec- 
lorates to the Sikhs of the Punjab. It was thought 
inexpediemt to withhold this concession from 
them any longer. “The Sikhs in the Punjab”, 
they explained, “are a distinct and. important peto- 
ple; they supply a gallant and valuable element 
to the indian Army; but they are everywhere, in 
a minørity, and experience lias shown that they 
80 virtually unrepresented."* For the represen- 
tation of other minorities, the system of nomin- 
ation was preferred." Special electorates were 
also recommended for the representation of the 
planting and mining interests, for the Cham- 
bers of Commerce, and for the Universities, but 
the number of such electorate “should be as res- 


37. Ibid, P. 149, para 231. 
38. Ibid. The authors of the Report explained, 


“The evils of any extension of the syste 
are plain. i 


At thc 
Same time we must face the hard facts, The 
Mi were given special representa- 
tion With separate electorates in 1909. The 


we must honour until we are released from 
it, we are bound to See that the community 
5 „Proper representation in the new 


2 


uicted as possible, and that minority interests 
should, where necessary, be represented not only 
by clas or interest clectorates, but by nomina- 
"on." Where the big landowners — formed E 
distinct class in any Province they were to be 
given an electorate of their own, 


The Report did not dispense entirely with the 
official element in a Legislative Council; it was 
claimed that their presence had the advantage 
of tending to steady discussion and keeping it to 
practical issues as their official experience would 
be invaluable. But the exact number of of- 
cial representatives was not fixed, It was, hows 
“yer, suggested that the official element appoint. 
*d by the Governor should be no larger than 
was considered necessary for the transaction. of 
business. Ihe members of the Governor's Exe- 
«uüve Council were, ipso facto, to be the ex 
officio members of a Legislative Council, and 
such number of other officials as would provide 
the Provincial Government with first-hand know- 
ledge of the matters likely to be discussed in the 
Legislative Council and the Grand Committee, 
The authors of the Report, however, wished to 
see a convention established that on the subjects 
transferred to the control of ministers "the official 
members of tie legislative council would abstain 
from voting and leave the decision of the ques- 
tion to the non-official members of the council. 
On other matters, except on occasions when the 
Government thinks ir necessary to require ‘their 
Support, the nominated official members of the 
legislative couritil’ Should have freedom of spéech 
and vote.“ " 


The authors. of the Reforms ., abolished the 
term additional members,” as it was "the sur- 
vival of the idea that the legislative. councils are 
merely expansion of the Executive Govern- 
ment for the purpose of law-making."? Their 
intention was to make “the Indian Legislatures 
of the future to be substantive legislative or- 
gans.“ “ Moreover, with a view to familiarise other 
elected members, besides ministers; : +; with: the 
process of administration and also to make the 
relations between the Executive and the Legis- 
lative wings more intimate, it Was suggested that 
Standing Committees, elected by the Legislative 


41. Ibid. 
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Council from among its own members, should be 
attached to each Department of administration. 
The functions of the Standing Committees were 
to be advisory.“ They were not to have any 
administrative control and it would be open to 
the Government to refuse information "when it 
would be inconsistent with the public interest 
to furnish it." The object was that the members 
"should see, discuss and record for the considera- 
tion of the Government their opinions on all 
questions of policy, all new schemes involving 
expenditure above a fixed limit, and all annual re- 
ports upto the working of the departments.“ 


The Governor was to remain the President 
ol the Legislative Council with the power to 
appoint a Vice-President. It was suggested that 
it would be expedient that the Vice-President 
should be, for some time to come, chosen from 
the official members of the Council.“ The ex- 
isting rules of procedure for the conduct of busi- 
ness of the Council were recommended to con- 
tinue in force, but they were subject to modi- 
fication by the Council with the sanction of the 
Governor. The right to ask supplementaries 
to questions was recommended to be conceded, 
subject to disallowance of questions by the 
Governor.“ 


Some discretionary power ol disallowance of 
reolutions was deemed inevitable to remain in 
the hands of the Governor. Resolutions passed 
by the Legislatve Councils, whether on Reserved 
or Transferred Subjects, were not to be binding on 
the Government. “If a member of the Council," 
it was explained, "wishes the Government to be 
constrained: to take action in a particular direction, 
it will often be open to him to bring in a Bill 
to elfect his purpose; and when ministers become, 
as we intend they should, accountable to the 
legislative council, the council will have full means 
of controlling their administration by refusing 
them supplies or by means of votes of censure 
the carrying of which may in accordance with 
established constitutional practice, involve their 
quitting office." 
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The Report proposed to establish a unicame- 
ral legislature in the Provinces, although it was 
felt that the question should be further examun- 
ed by the periodic commission which would be 
appointed to review the working of the Re 
forms. In order to fill in the gap, it was sug- 
gested to establish Grand Committees of the 
Councils in all the Provinces. Where a mta- 
sure dealing with the Reserved Subjects was hot 
passed by the Provincial Legislative Council and 
was certified by the Governor as essential for 
the peace or tranquillity of the Province or of 
any part thereof, the Bill was to be automati- 
cally referred to a Grand Committee. The Grand 
Committee of the Provincial Council was to be 
so constituted as to comprise from 40 to 50 per 
cent of the total membership of the Council. It 
was to be chosen for each Bill, partly by election 
and partly by nomination. The Governor was 
to have power to nominate à bare majority ex- 
clusive of himself. Of the members so nominat- 
ed not more than two-thirds were to be official. 
The elected element was to be elected ad hoc by 
the elected members of the Council on the system 
of transferable vote.“ 


On reference to the Grand Committee, the 
Bill was to be debated by that body in the 
ordinary course and, if necessary, referred to à 
Select Committee. The Select Committee. was 
to have the power to take evidence. Then, 
alter being debated in the Grand Committee 
and modified as might be determined, the Bill 
was to be reported to the whole Council. 'The 
Council was to have the right to discuss the Bill 
again generally, but it was not to have the right 
to reject it, or to amend it except on the motion 
of a Member of the Executive Council. The 
Governor was to fix the time-limit within which 
the Bill might be debated in the Council, and, 
on its expiry it would be deemed to have pas- 
ed automatically.“ 

Legislation on Transferred Subjects and non. 
certified legislation’ on Reserved Subjects was 
io be passed by the Council itself,“ if a Bill 
on a Transferred Subject trenched upon the 


mE eee 
posal of the Congress-League Scheme that 
resolutions should be binding. 

51. ibid. p. 167, para 258. 

2. Ibid. p. 161, para 252. 

53. Ibid. p. 162, para 253. 

54. Ibid, p. 163, para 254. 


Montagu-Chelmsford Reforms 


Reserved field of legislation, the Report sug- 
gested that any member of the Executive Coun- 
cil could challenge the whole Bill or any clause 
of it on its first introduction, or any amend. 
ment, as soon as such amendment was moved, 
on the ground that the Bill, clause or amend- 
ment impinged on the Reserved sphere. The 
question was then to be referred to the Gover- 
nor for his final decision. If the Governor had 
ruled that the Bill, clause or amendment trenched 
upon the Reserved Subjects, he might if he saw 
reason to do so (after hearing any representa- 
tions that the Legislative. Council might have 
desired to make), certify it accordingly. If the 
Governor certified the Bill, clause or amendment, 
it would be open to him either to decline to 
allow it to be discussed, in which case it would 


drop, or to suggest to the Council an amended 
Bill, or, at the request of the Council, to refer 
the Bill to a Grand Committee. 

The Report recommended for the separa- 


tion of the Budgets of the Government of India 
and the Provincial Governments. With a view 
to securing to the Provinces separate sources of 
Tevenue the system of "divided heads" hitherto 
prevailing was to be abolished. To meet the de- 
ficit as a result of this arrangement in the Bud- 
get of the Government of Indiz, Provincial Gov 
ernments were to make «nnual contributions to 
the Government of India.* 


The Provincial Budget was to be framed by 
the Executive Government as a whole. The first 
charge on the Provincial revenues was to be the 
contributions to the Government of India and 
after that the supply for the Reserved Subjects 
was to have priority. The allocation of supply 
for the Transferred Subjects was to be decided 
by the ministers. If the revenue was insuffi- 
cient for their needs, the question of new taxa- 
tion was to be decided by the Governor and his 
ministers. The budget would be laid beore the 
Council for discussion and vote upon allotments. 
If the council rejected or modified the proposed 
allotment for Reserved Subjects the Governor was 
to have the power to “insist on the whole, or any 
part of the allotment originally provided, if for 
reasons to be stated he certifies its necessity, ... 
The authors of the Report were emphatically 
of the opinion that the Governor in council 

55. Ibid, pp. 183-35, paras 205, 206. 
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“must be empowered to obtain the supply which 
he declares to be necessary for the discharge of 
his responsibilities.“ 


Government of India 


The authors of the Report were clearly of the 
opinion that pending the development of respon- 
sible government in the Provinces the Govern- 
ment of India must remain responsible only to 
Parliament. In other words, "in all matters 
wh'ch it judges to be essential to the discharge 
of its responsibilities for peace, order, and geod 
government it must, saving only for its accoun- 
tablity to Parliament, retain indisputable power.” 
Apart from the enlargement of the Indian 
Legislative Council to make it more representa- 
tive and to provide greater opportunities of in- 
fluencing Government, it was felt that in some 
respects the machinery of the Government of 
India was no longer equal to the needs of the time, 
“The normal work of departments is heavy. The 
collective responsibility of the Government is 
weighty, especially in time of war. There is little 
time and energy left for those activities of a 
political nature which the new situation of the 
country demands.”* 

The authors of the Report, accordingly, suggest- 
ed that the changed relations of the Govern- 
ment of India with Provincial Governments would 
necessarily entail redistribution of departments 
and their allocation of work. It was proposed to 
abolish such statutory restrictions as then exist- 
ed in respect of appointment of Members of 
the Governor-General's Executive Council so as 
to ensure greater elasticity both in respect of 
the size of the Government and the distribution 
of work.” It was also proposed to increase the 


number of Indian members on the Executive 


Council from one to two." The Legislature at 
the Centre was recommended to be bicameral, 
the Legislative Assembly and the Council of 
State. The Legislative Assembly was to consist 
of 100 members of whom two-thirds were to be 
elected and one-third to be nominated by the 
Governor-General. Not less than one-third of the 
nominated members were to be non-officials select- 
ed with the object of representing minority or 
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special interests, It wa- also proposed that the 
official members, other than members of the Gov- 
ernment, should be allowed a free right of speech 
and vote, except when the Government decided 
that their support was necessary" The Council 
Of State was to consist of 50 members, 21 elected 
of whom 15 were to be returned by the non-offi- 
cial members of the Provincial Legislative Coun- 
cils The remaining 6 elected members were 
intended to supplement the representation of 
Muhammedans and landed classes which they 
would otherwise secure, and also to provide for 
the representation of the Chambers of Com- 
méfce. It was recommended that each of these 
three interests should return two members directly 
to the Council of State. Out of the remaining 
29 not more than 25 were to be officials, includ- 
ing the mémbers of the Governor-General's Execu- 
tive Council. Four non-official members were to 
be nominated by the Governor-General. While 
the tenure of the Legislative Assembly was for 
three years, that of the Council of State was fixed 
at five years. 

The authors of the Report did not “propose 
to institute a complete bicameral system, but to 
create a second chamber... . . . Which shall take 
its part in ordinary legislative business and shall 
be the final legislative authority in matters which 
thé Government regards as essential, It the 
Legislative Assembly refused leave to the intro- 
duction’ of à Bill or rejected a Bill, which the 
Government regarded as necessary, the Government 
was to have the’ power, on the certificate of the 
Governor-General in Council, that the Bill was 
essential to the interests of peace, order or good 
government, to introduce it de novo in the Coun- 
cil of State. If it passed therefrom, it would 
become Jaw without any further reference to the 
Assémbly*' Moreover, in case of emergency, if 
the’ Governor-General in Council certified that 
the consideration of a measure by both the 
Chambers of the Legislature would take too long, 
it was open to the Government to introduce a 
Bill in the Council of State, and upon its being 
passed in that Chamber, merely to report it to the 


Legislative Assembly The ‘Governor-General 
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was to have the power at any time to dissolve 
the Legislative Assembly or the Council of State, 
or both the Chambers" The Budget was to 
be introduced in the Legislaitve Assembly, but 
it would have no power to vote it." Resolutions 
on matters relating to the Budget and upon all 
other questions, whether moved in the Assem- 
bly or in the Council of State, were to be ad- 
visory in character.” Standing Committees, 
drawn jointly from the Assembly and the Coun- 
cil of State, were to be constituted and the same 
procedure, as in the case of Standing Commit- 
tees of the Provincial Legislatures, was proposed 
to be applied.“ The Members of both the 
Chambers were to have the right of asking ques- 
tions, including  supplementaries. The control 
on questions in both the Chambers was to be 
regulated on lines similar to those of the Pro- 
vincial Councils. The question of restrictions. 
upon resolutions was also to be similarly treat 
ed.” 
Privy Council 

The Report suggested the creation of a Privy 
Council for India to act as an “advisory body of 
the Governor-General whenever he saw fit to 
consult it on questions of policy and administra- 
tion n Appointments to the Indian Privy Council 
were to be made by the King for life. Officials and 
non-officials, both from British India and Indian 
States, were eligible for appointment, but it was 
deemed expedient to confine appointments to 
those who had won real distinction, or had held 
or were holding the highest offices under the 
Crown in India or the Ruling Princes or Mem- 
bers of the Council of State and High Court 
Judges. The Privy Council's office was to advise 
the Governor-General when he saw fit to consult 
it on questions of policy and administration, 
Appointments to the Privy Council were to be 
made by the King and for life which would en- 
sure that "they would be valued as a high person- 
al distinction." Tt was hoped that “for one put 
pose or another Committees of the Council com- 
parable to those of the Privy Council in England, 
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which had done such valuable work in connec- 
tion with industrial and scientific research and 
education will be appointed.“ 


Civil Services 

On the question of a larger association of 
Indians with the administration following recom- 
mendations were made:“ = 

(1) Recruitment of a largely increased pro- 
portion of Indians in the Civil Services was to 
commence immediately. 


(2) All racial bars that still existed for ap- 
pointments to the Civil Services were to be abo- 
lished. 

(8) In addition to recruitment in England, 
4 certain percentage of appointments in Civil 
Services was to be made in India also, with a de- 
finite rate of increase every year. The propor- 
tion in the Indian Civil Service was to be 33 
per cent of the superior posts and that this 
percentage be increased annually by 14 per cent 
until the position was reviewed by the Commis- 
sion, 


(4) Rates of pay, and conditions of pension, 
leave and allowances were to be reconsidered 
with reference to the rise in the cost of living 
and the need for maintaining the standard of 
recruitment. 

(5) A rate of pay based on recruitment in 
India was to be fixed for all Civil Services, but 
a suitable allowance was to be granted to per- 
sons recruited in Europe, or on account of 
qualifications obtained in Europe. 


(6) Civil Servants, whatever be the part of 
Government under which they might be em- 
ployed, were to be supported and protected in 
the legitimate performance of their functions 
and all rights and privileges guaranteed or im- 
plied in the conditions of their appointment 
were to be secured to them. 


Indian States 


The authors of the Report paid due attention 
to thé problems presented by the Pricely States. 
Théy were of the opinion that it was impossible 
to deal with the constitutional position in British 
India "without also considering the problems pre- 
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sented by the Native States. India is, in fact, 
as well as by legal definition, one geographical 
whole. The integral connexion of the States with 
the British Empire not only consists in their 
relation to the British Crown, but also their 
growing interest in many matters common to the 
land to which they and the British provinces alike 
belong.“ In order to bring the process of co- 
operation closer, it was suggested that in place 
of occasional conferences of Princes at the in- 
vitation of the Viceroy there was to be consti- 
tuted a permanent Council of Princes. The 
Viceroy was to refer to the Council, in order to 
seek their advice, such questions as affected the 
States generally or were of concern either to the 
Empire as a whole, or to British India and the 
States in common. The Council of Princes was 
to meet ordinarily once in a year to discuss the 
agenda approved by the Viceroy. The Viceroy, 
and in his absence, one of the Princes, was to 
preside. The Council of Princes would annually 
appoint a Standing Committee to which the 
Viceroy or the Political Department would refer 
matters relating to customs and usages for advice 
and would consult them on other matters when 
deemed necessary or expedient? But no refe- 
rence affecting any individual State would be 
made to the Committee without the concurrence 
of the Rules of that State. Where a dispute arose 
between two or more States, or between a State 
and a Provincial Government or the Govern- 
ment of India, the Viceroy might appoint a com- 
mission, on which both sides would be represent- 
€d, to inquire into the matter under dispute and 
to report its conclusions to him. If the Viceroy 
was unable to accept the finding of the com- 
mission, the matter would be referred for deci- 
sion by the Secretary of State." In cases where 
a Ruler was charged with misconduct and the 
quesion arose of depriving him of rights, digni- 
ties, and powers, or of debarring from succession a 
member of his family, the case was to be re- 
ferred to a commission, consisting of five mem- 
bers, including ordinarily a Judge of the High 
Court and two Ruling Princes, appointed by the 
Viceroy for advice.” 
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The remaining two proposals had a direct 
relation with the Reforms. It was recommended 
in the first place, that, as a general principle, 
all important States were to be placed in direct 
relations with the Government of India." 
Secondly, in matters affecting India as a whole, 
whenever the Viceroy considered collective deli- 
beration to be desirable, he would arrange for 
joint deliberation and discussion between the 
Council of State and the Council of Princes or 
between representatives of each body. He might 
also invite members of the Council of Princes to 
serve on committees of the Privy Council.” 

With regard to the position to be occupied by 
the Prin States in the future set-up in India, 
the Commission believed that “the trends of 
events must draw them still closer into the orbit 
of the Empire." They felt convinced that the 
processes at work in British India could not leave 
the States untouched and "must in time effect 
even those whose ideas and institutions are of 
the most conservative and feudal character.” It 
was suggested that while respecting the legitimate 
desire of those less advanced Rulers, they should 
“go forward at their pace" to bring changes in 
tune with the demands of the time. 


Secretary of State for India 


"The Report recommended that the Secretary of 
State's salary, like that of all other Ministers of 
the Crown, should be defrayed from Home Re- 
venues and voted annually by Parliament." This 
would enable important questions of Indian 
administration to be discussed by the House of 
Commons in the Committee of Supply. Tt was 
also recommended that a Select Committee of 
the House of Commons on Indian affairs should 
be appointed in the beginning of each session. 
This Committee would, like all other Select Com- 
mittees, exercise its powers by securing informa- 
tion from time to time upon Indian questions and 
by reporting to the House before the annual 
debate on the Indian estimates. The Secretary of 
State would appear before it to answer questions 
about those aspects of Indian administration in 
which he, and therefore Parliament, continued to 
exercise the right to interfere. Bills relating to 
India might be referred to this Committee after 
79. Ibid. para 310. 
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their second reading. The merit of this scheme 
was that, there would “soon grow up q body of 
men in Parliament who took a continuous, and 
well-informed, interest in Indian questions; and 
by the committee's reports the House of Com- 
mons would be invited to focus their attention 
in the debate on the budget on matters of im- 
portance which had arisen during the year." 


The Report further suggested that when His 
Majesty's Government was committed to th: 
policy of developing responsible institutions in 
India, Parliament "must be asked to assent to 
set certain bounds to its own responsibility for 
the internal administration of that country“ In 
pursuance of this suggestion, it was recommend- 
ed that it should "be laid down broadly that, 
in respect of all matters in which responsibility 
is entrusted to representative bodies in India, 
Parliament must be prepared to forgo the exer- 
cise of its own power of control, and that this 
process must continue pari passu with the deve- 
lopment of responsible government in the pro- 
vinces and eventually in the Government of 
India.“ The beginning was to be made with 
the Transferred Subjects. Even with regard. to 
the Reserved Subjects, although Parliament's 
contro! would remain unimpaired, there should 
be much delegation of financial and administra- 
tive authority as would leave the Government of 
India free, and enable them to leave the Pro- 
vincial Governmnets free, "to work with the ex- 
pedition that is desirable. 


In conformity with these proposals it was 
necessary that the organisaton and functions of 
the India Office be  reconsidered and for that 
purpose a Committee should forthwith be appo- 
inted. The main principle by which its delibera- 
tions would be guided should be that the India 
Office discharged its functions as expeditiously as 
possible. "Knowledge is an important element", it 
was observed, "in coming rapidly to a right deci- 
sion." The Secretary of State should, therefore, 
be in a position to command expert advice. It was, 
accordingly, necessary that the decisions conveyed 
in orders from the India office should “have been 
arrived at after consideration of the advice of 
those whose knowledge of India is greater than 
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that of the Secretary of State”. But such advice 
must be well-informed with recent acquaintance 
with a changing India. This necessitated modi- 
fication in the present constitution of the India 
Office, Two suggestions were made in this respect 
The first was that the staff for the India Office 
should be recruited from the Indian Civil Services 
or, in the alternative, there should be some kind 
of inter change of personnel between the India 
Office staff and the public services in Indis 
“Either method," the Report sid, "would have 
the advantage of enabling an Indian element to 
be employed at the India Office otherwise than 
on the Council of India." 


Secession of the Moderates 


The scheme of Montagu-Chelmsford Reforms 
fell short of the expectations of Indians, except 
the Moderates, and the AngloIndians. Annie 
Besant denounced its provisions for the gradual 
transfer of power as “unworthy to be offered by 
England or to be accepted by India."" In the 
special conference of the Bengal Provincial 
Congress Committee, held on July 11, 1918, Su- 
rendranath Banerjea advocated the acceptance of 
the proposed Reforms, while C.R. Das led the 
majority decision of the conference to reject the 
Montagu-Chelmsford Report" Fifteen gentlemen 
of Madras condemned the scheme on the very 
day it was published, in terms equally emphatic. 
They declared that it was “so radically alike in 
principle and in detail that in our opinion it is 
impossible to modify or improve it.” Tilak was 
no less indignant. He said in his own simple and 
Straightforward way, "The Montagu-scheme is 
entirely unacceptable.” In fact, there was so 
much excitement that the political atmosphere in 
India became tense. 

A special session of the Indian National Con- 
gress was called at Bombay, in August, 1918, to 
consider the scheme of Reforms. The Mode- 
Fates, who were eager to accept it, taking cognis- 
ance of the mood of the Congress, decided not 
to attend the Bombay session.“ Just a few 
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- Veteran leaders like Dinshaw Wacha, Suren 
dranath Banerjea, Bhupendranath Basu and 


Secretary of State in getting it ap- 
proved by the British Government amd Parlia- 
ment. The moderates held a separate conference 
in Bombay on November 1, 1918, with Suren- 
dranath Banerjea as President, to endorse their 
acceptance of the Reform And it 
was here that they permanently separated from 
the Indian National Congress. “To many of us, 
and to me in a special sense," wrote Surendra- 
nath Banerjea, “separation from the 

was a painful wrench. We had contributed to 
build up the great National Institution with our 
life-blood. We had raised it from infancy to 
adolescence, and from adolescence to maturity, 
and now, in full view of the crowning reward of 
our lifelong labours, we found the sacred temple 
of unity swayed by divided counsels, resounding 
with the voice of conflict and controversy, and 
divorced from the healing accents of modertion. 
and prudence. We could not but secede; for the 
difference between those who had captured the 
machinery of the Congress and ourselves was 
fundamental, namely, the question of self-gov- 
ernment for India. The Congress, however, 
great an organisation was after all a means to 
an end. The end was self-government. We 
decided to sacrifice the means for the end. That 
was the raison d'etre of the Moderates or the 
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Ambika Charan Mazumdar  absented  them- 
selves from the Bombay session of the Indian 
National Congress. 
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Liberal Party as a separate entity in the public 
life of India.“ 


In his Presidential address to the All-India 
Moderates Conference, Banerjea defined the 
Moderate Party as "the friends of reform and 
the enemies of revolution.“ He called upon 
the moderates “to grasp the government hand 
of fellowship” with enthusiasm and to recognise 
the August 20, 1917 Announcement as the epi- 
tome of Britain's mission in India. He explain- 
ed that the secession of the moderates from the 
Indian National Congress was inevitable as the 
moderates believed in a gradual advance based 
on fitness, and emphasized "there is no short cut 
to constitutional developments in politics.“ 
The choice before the moderates, he further ob- 
served, was whether to accept "this evolutionary 
movement, culminating in due time, in full- 
fledged responsible government, or to follow the 
dubious path of revolutionary programme with 
its endless risks and uncertain triumphs." Con- 
cluding his address Banerjea urged upon the 
moderates to send “the best men, representing 
the culture, the wealth, the public spirit of India, 
to plead before the bar of British public opinion 
to support the scheme.” 

In May 1919, Surendranath Banerjea led a de- 
putation of the moderates to England in order 
to give evidence before the Joint Parliamentary 
Committee. Other members of the deputation 
included Srinivasa Sastri, C.Y. Chintamani and 
Tej Bahadur Sapru. The moderates had also 
succeeded in winning Annie Besant to their 
point of view. She was in London and was “a 
tower of strength to the deputation. 


Franchise and Functions Committee 


The Montagu—Chelmsford Report did not do 
more than enunciate principles on questions relat- 
ing to the functions of Central and Provincial 
Governments, franchise, and relations between the 
Secretary of State in Council, the Government 
of India, and the Provincial Governments. The 
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Report had suggested the appointment of two 
Committees, Franchise and Functions Commit- 
tees, as also a Committee on the reorganisation 
of the India Office, since the proposals as enun- 
ciated by the joint authors involved material 
alterations in the functions of the Secretary of 
State and his Council.”” 


The Constitution and terms of reference of 
the Franchise and Functions Committee were 
announced in October, 1918. Lord  South- 
borough was appointed to preside over both the 
Committees, which were to meet in joint session 
when deemed necessary. The Franchise Com- 
mittee consisted of Sir H. G. Sly, Sahibzada Aftab 
Ahmed Khan, W.M. Hailey, Surendranath Ban- 
erjea, MalColm Hogg and Srinivasta Sastri. The 
Committee was to advise the Government on 
the franchise and constituencies in each Province 
with a view to securing as broad a franchise and 
as representative a Legislative Council as the 
circumstances in each Province permitted. It 
was to devise means for direct elections, as far 
as possible, to advise how far territorial repre- 
sentation or occupational representation would 
give adequate and effective representation to the 
various interests and minorities, and to propose 
a complete scheme for the size and composition of 
cach Provincial Council and also to advise as to 
the number of nominated official members. As 
regards the Legislative Assembly, the Commit- 
tee was to recommend the best means of constitu- 
ting it so that the proportion.of elected and 
nominated members was not changed, although 
its total strength might be altered. It was also 
to suggest the advisability and practicability of 
direct or indirect elections for the Assembly and 
to prepare a detailed statement for the same. In 
the case of the Council of State, the Committee 
was to prepare a scheme for the election of its 
members and also to consider the question of six 
special constituencies. 


The Committee on the Division of Functions 
consisted of H. Feetham (Chairman) . Khan Baha- 
dur Maulvi Rahim Baksh, Tej Bahadur Sapro, 
Chimanlal Hiralal Setalvad, H. L. Stephenson 
and J.P. Thompson. With a view to giving the 
Provinces the largest measure of legislative, ad- 
ministrative and financial independence of the 
Government of India, the Functions Committee 
— 
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was to advise about the functions that should 
be transferred to the Provinces and the extent 
and nature of control to be retained by the Gov- 
ernment of India for the discharge of its responsi- 
bilities. It was also to recommend as to what 
departments of administration should be trans- 
ferred to the Ministers and the extent of the 
control that was still to be exercised in the 
sphere of Transferred Subjects. 


The Franchise Committee suggested extension 
of communal representation to Sikhs in the Pun- 
jab, and Europeans, Indian Christians, and 
Anglo-Indians in certain Provinces. The Func 
tions Committee submitted two lists of subjects, 
specifying the distribution of subjects into All 
India and Provincial. The Committee recom- 
mended quite a sizable list of subjects to be trans- 
ferred to the control of Ministers, including 
Local Self-Government, Education with some 
minor reservations, Public Health and Sanita- 
tion, Medical Administration, Public Works, 
Agriculture and Development of Industries. 


Crewe Committee 


The Committte entrusted with the task of 
reorganisation of India Office was appointed in 
February, 1918, under the chairmanship of Lord 
Crewe, a former Secretary of State for India. It 
Suggested that the Council of India be abolished 
and the Secretary of State should be assisted 
by an Advisory Board, to which body he might 
refer such matters as he deemed necessary. The 
Advisory Board was to consist of not more than 
twelve members, one-third being persons domi- 
ciled in India, and selected from a panel of 
names submitted by the non-official members of 
the Indian Legislature. The Committee also 
recommended the appointment of a High Com- 
missioner for India, corresponding to the High 
Commissioners of Self-Governing Dominions. 
The High Commissioner for India was to exer- 
cise agency functions on behalf of the Govern- 
ment of India in London. Further, it propos- 
ed that all charges of the India Office, except- 
ing those termed ‘agency’ charges, should be plac- 
ed on British estimates. 


The Government of India Bill 

The Franchise and the Functions Committees 
Presented their Reports to' the Government of 
India on March 10, 1919. The views of the Gov- 
ernment of India on the Montagu-Chelmsford 
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Proposals and the Franchise and the Functions 
Committees’ Reports were communicated to the 
Secretary of State for India in certain Despatches 
which drew a good deal of criticism in India. In 
fact, there were angry protests in the country 
and both the Moderates, who had formed the 
Liberal Party, as well as the Congress, unequivo- 
cally declared that the recommendations made by 
Lord Chelmsford's Government had the effect of 
whittling down the original Scheme of Reforms. 

To give effect to the proposed constitutional 
changes a Bill was introduced in the House of 
Commons on May 29, 1919 by the Secretary of 
State for India. It was referred for consideration 
to a Joint Select Committee of both Houses of 
Parliament. The Committee went deep into the 
proposals of the Montagu-Chelmsford Report and 
the Reports of the Franchise and the Functions 
Committees as also Lord Crewe's Committee. 
It also examined nearly seventy witnesses, both 
Indian and British. The Joint Parliamentary 
Committee Report suggested a number of modifica- 
tions in the Government of India Bill. 


Joint Select Committee Report 

It is important to note that the recommenda- 
tions of the Montagu-Chelmsford Report were not 
in all respects adopted and carried out by the 
sections of the Government of India Act, 1919. 
The Bill as introduced, represented the result 
of discussions which had taken place between 
the Government of India, the Provincial Gov- 
ernments and His Majesty's Government. In the 
course of its passage in Parliament it was amend- 
ed in some material respects in accordance with 
the recomendations of the Joint Select Committee 
of both Houses of Parliament to which it was 
referred, of which committee Edwin Montagu 
was an influential member. 

The Committee proposed the inclusion of all 
parts of the August 20, 1917 Announcement, 
defining the goal of British policy in India, in the 
Preamble to the Government of India Bill. The 
Lists of the Central, Provincial and Transferred 
Subjects included in the Functions Committee 
Report were altered in consultation with the 
India Office. The Committee did not approve 
the suggestion of separate purses for the Reserved 
and Transferred Subjects, and recommended 
that the Governor should allocate to each a de- 
finite portion of revenue. The number of min- 
isters in no Province was to be less than two; 
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they were to be appointed from among the elect- 
ed members of the Legislative Council and  en- 
joying its confidence. The status of ministers 
was to be at par with that of the members of 
the Executive Council, except that their salaries 
were to be fixed by the Legislative Council. The 
Committee took the view that the principle of 
collective responsibility of ministers should bc 
established from the very start and it should be 
incorporated in the Bill. Ministers who enjoyed 
the confidence of a majority in their Legislative 
Council would be given the fullest opportunity 
of managing that field of government which was 
entrusted to their care. In their work they would 
be assisted and guided by the Governor, who 
would accept their advice and promote their policy 
whenever possible. If the Governor found him- 
self compelled to act against their advice, it would 
only be in circumstances "roughly analogous to 
those in which he was to override his executive 
council-circumstances which will be indicated in 
the Instrument of Instructions furnished to him 
on his appointment by His Majesty." 

The Committee desired "to place in the fore- 
front of the Report", their opinion, about the 
relations between the two parts of the Provincial 
Government. They could see no reason why the 
relations should not be  harmonious and mu- 
tually advantageous. Accordingly, they suggest- 
ed that the Governor “should foster the habit 
of free consultation between both halves of his 
government, and indeed that he should insist 
upon it in all important matters of common in- 
terest. He will thus ensure that ministers will 
contribute their knowledge of the people's wishes 
and susceptibilities, and the members of his Exe- 
cutive Council their administrative experience 
to the joint wisdom of the government.” But 
while suggesting the advantages of joint deliber- 
ation, the Committee “would not allow it to con- 
fuse the duties or obscure the separate responsi- 
bility which will rest on the two parts of the 
administration. Each side of the government 
will advise and assist the other; neither will con- 
trol or impede the other" The responsibility 
for administrative and legislative action in their 
field would be on ministers and on the majori- 
ties of the Provincial Legislatures which sup- 
ported them. Similarly, within that field for 
which he was accountable to Parliament, the 
responsibility for action would be that of the 
Governor-in-Council, and he must possess un- 
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failing means to discharge it. The Committee 
attributed the greatest importance to the ques- 
tion of procedure of the Legislative Councils. 
"It will, in their opinion, conduce very greatly 
to the successful working of the new councils if 
they are imbued from the commencement with 
the spirit and conventions or parliamentary pro- 
cedure as developed in the Imperial Parliament." 

The Committee rejected the plan of Grand 
Committee as originally drafted in the Bill. 
"They have done so", the Committee said, “be- 
cause in their opinion the Grand Committee 
did not give the Governor the power of securing 
legislation in a crisis in respect of those matters 
for which he is held responsible, and because in 
respect of ordinary legislation about reserved 
subjects it perpetuated the system of securing 
legislation by what is known as the 'official bloc', 
which has been the cause of great friction and 
heart burning." The Committee considered it 
much better that there should be no attempt to 
conceal the fact that the responsibility was with 
the Governor-in-Council and, as such, "they re- 
commend a proces by which the Governor 
should be empowered to pass an Act in respect 
of any reserved subject, if he considers that the 
Act was necessary for the proper fulfilment of 
his responsibility to Parliament.” The Com- 
mittee, therefore, preferred the direct device of 
certification rather than the disguised manner 
of over-riding the Council through the agency 
of the Grand Committee. 

The method of indirect election for the Legis 
lative Assembly, suggested in the Report of the 
Franchise Committee, was rejected and it recom- 
mended that it should be allowed only 48 ? 
transitional measure for the first three years, 
but the Government of India was to devise 
means to remedy it at an early date. The Join! 
Select Committee also disapproved the idea, 45 
suggested by the Montagu-Chelmsford Report 
of keeping the Council of State as a Chamber of 
Appeal from the refusal of the Legislative Assem- 
bly to pass legislation that the Government deem- 
ed essential. The Committee reported that it 
did not “accept the device in the Bill as drafted, 
of carrying a government measure through the 
Council of State without reference to the Legis 
lative Assembly, in cases where the latter body 
cannot be got to assent to a law which the Gov: 
ernor-General considers essential". It was, there 
fore, desired that the Council of State should not 
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be an organ for Government legislation. It 
should be reconstituted from the commencement 
as “a true Second Chamber" with a non-official 
majority. If the Legislative Assembly refused to 
pass a measure considered indispensable, the 
Governor-General might certify that the Bill was 
essential to the interests of peace, order, and 
good government, and thereupon, after the Bill 
had passed through all its stages in the Council 
of State, it would become law without further 
reference to the Assembly. 


The Montagu-Chelmsford Report had recom- 
mended that the “budget will be introduced in 
the Assembly but the Assembly will not vote 
it, Resolutions on budget matters and upon 
all other questions, whether moved in the As 
sembly or in the Council of State, will continue 
to be advisory in character"" The Joint Par- 
liamentary Committee did not agree with this 
proposal which was actually incorporated in the 
Bill as drafted. On the other hand, they pro- 
posed to the insertion of a new provision for 
the submission of the Indian Budget to the vote 
of the Assembly. The Committee considered it 
necessary "to exempt certain charges of a special 
or recurring nature, e.g., the cost of defence, the 
debt charges, and certain fixed salaries from 
the process of being voted. But otherwise they 
would leave the Assembly free to criticize and 
vote the estimates of expenditure of the Govern- 
ment of India." The Governor-General was, 
however, to be given the power to sanction any 
expenditure which the Assembly might have re- 
fused to vote if he considered such an expenditure 
necessary for the fulfilment of his responsibilities 
for the good government of the country. 


The limitation on the number of the Mem- 
bers of the Governor-General’s Executive Coun 
cil was recommended to be removed. It was 
Suggested that three of the Executive Councillors, 
must be persons who had been for at least ten 
years in the service of the Crown in India, and 
one must be of not less than ten years' standing 
às a Barrister of England or Ireland, or an Ad- 
vocate in Scotland, or as a Pleader of an Indian 
High Court. It was also recommended that not 
les than three Members of the Executive Coun- 
cil were to be Indians. As regards the reorgani- 
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sation of the India Office, the Joint Parliament- 
ary Committee rejected the plan of total aboli- 
tion of the Council of India and its substitution 
by an advisory board. It. however, em 

the necessity of increasing the Indian element 
in the Council of the Secretary of State for India. 
The Committee accepted the proposal for the 
transfer of the charges of the India Office to the 
British estimates and the appointment of a High 
Commissioner for India. 

Lord Sinha had been appointed Parliamentary 
Under-Secretary for India in December 1918, 
was another prominent member of the Joint 
Select Committee. Both Montagu and Sinha 
concurred in the changes that were made in the 
Government of India Bill, 1919. In fact, as C.Y. 
Chintamani, member of the Deputation of the 
Moderates that had gone to London to give evi- 
dence, wrote, “I can testify from personal obser- 
vation to the immense labour and the unequalled 
devotion of both of them and the enormous pains 
that they took to make the Act acceptable to 
the Indian nationalists to the farthest extent 
possible in the circumstances.“ The Govern- 
ment of India Bill finally became an Act of 
Parliament after receiving the Royal Assent on 
December 23, 1919. 


The Royal Proclamation 

Simultaneously with the Royal Assent to the 
Government of India Bill, King George V issued 
a Royal Proclamation addressed to the people of 
India and the Indian Princes. His Majesty ex- 
pressed the hope that the new Act "will take 
its place among the great historic measures pass- 
ed by the Parliament of this Realm for the bet- 
ter Government of India and the greater content- 
ment of the people" He appealed to the Indian 
lcaders as well as ministers of the future to shoul- 
der the responsibilities thus devolving upon them, 
dispel all apprehensions, and work jointly and 
enthusiastically for the common good and ad- 
vancement of the country. At the same time, His 
Majesty enjoined upon all Civil Servants to real- 
ize the need of the times, repose trust in their 
new officers and work with them in harmony so 
that orderly advance of the Indians towards free 
institutions should become possible. In order 
to remove any kind of bitterness and to inau- 


98. Chintamani, C. V., Indian Politics Since the 
Mutiny, p. 114. 
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gurate the Reforms in an atmosphere of good- 
will and cordiality, King-Emperor directed 
the Viceroy to exercise, on His Majesty's behall, 
clemency to political offenders in the fullest mea- 
sure as consistent with public safcty. 


The Princes were assured that their — privil- 
eges, rights and dignity would be maintained in 
future as well, and His Majesty agreed to the 
establishment of a Chamber of Princes. It was 
also announced that His Royal  Highness the 
Prince of Wales would visit India to inaugu- 
rate the new Chamber of Princes and the new 
Constitution in India. The King-Emperor hop- 
ed that when the Prince of Wales visited India, 
mutual goodwill and confidence would prevail 
among all sections of the people of India. The 
Proclamation concluded with a prayer to "Al- 
migty God that by His wisdom and under His 
guidance India may be led to greater prosper- 
ity and contentment and may grow to the full- 
ness of political freedom." 


GOVERNMENT OF INDIA ACA, 1919 


The Preamble 


The Preamble of the Bill, as originally 
drafted, was based on the Declaration of His 
Majesty's Government in Parliament of August 
20, 1917, and it incorporated that part of the 
Declaration which pointed to the progressive 
realisation of responsible government in British 
India as an integral part of the Empire, and to 
the expediency of gradually developing selt- 
governing institutions in India, granting to the 
Provinces of a large measure ol independence 
of the Government of India. The Joint Parlia- 
mentary Committee enlarged the Preamble so as 
10 include all parts of the Declaration. The ori- 
ginal Bill had not dealt with those parts which 
spoke of the increasing association of Indians in 
every branch’ of the administration, and that 
the progress of this policy could only be achieved 
by successive stages, and that Parliament, on whom 
the responsibility rested for the welfare and ad- 
vancement of the Indian people, must be the 
judge of the time and measure of each advance, 
and be guided by the co-operation received from 
those upon whom new opportunities of service 
were conferred and by the extent to which it 
was found that confidence could be reposed in 
their sense of responsibility. 
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The Government of India Act, 1919, accord. 
ingly, contained the following Preamble: 


(1) That it was the declared policy of Parlia- 
ment to provide for the increasing association 
of Indians in every branch of Indian adminis- 
tration, and for the gradual development of self- 
governing institutions, with a view to the pro- 
gressive realization of responsible government 
in British India as an integral part of the Em- 
pire; 

(2) That progress in giving effect to this 
policy could only be achieved by successive 
stages, and it was expedient that substantial steps 
in this direction should now be taken; 


(3) That the time and manner of each ad- 
vance could be determined only by Parliament, 
upon whom responsibility rested for the welfare 
and advancement of the Indian peoples; 

(4) That the action of Parliament in such 
matters must be guided by the co-operation re- 
ceived from those on whom new opportunities 
of service would be conferred, and by the extent 
to which it was found that confidence could be 
reposed in their sense of responsibility; and 

(5) That concurently with the gradual deve- 
lopment of self-governing institutions in the 
Provinces of India it was expedient to give to 
those Provinces in Provincial matters the largest 
measure of independence of the Government of 
India, which was compatible with the due dis 
charge by the latter of its own responsibilities. 


Tej Bahadur Sapru gave the following as 
an analysis of the Preamble:— 


(i That British India was to remain an in- 
tegral part of the British Empire; 

(ii) That responsible Government in India 
was the objective of the declared policy of 
Parliament; 


(iii) "That responsible government was capable 
of progressive realization only; and 


That in order to achieve responsible gov- 
ernment it was necessary to provide for two 
things: the increasing association of Indians 
in every branch of administration, and the 
gradual development of self-governing in- 
stitutions. 


(iv) 


The statement of policy and the methods of 
its attainment, as contained in the Preamble, 
were emphasised in the Instrument of Instruc- 
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tions to the GovernorGeneral.^ It enjoined 
upon the Governor-General to be vigilant that 
the policy embodied in the Preamble was con- 
auth furthered alike by his Government and 
the Local Governments of all Presidencies and 
Provinces. The powers ol superintendence, 
direction and control vested in the Governor- 
General and the Governor-General in Council 
should, unless grave reason to the contrary ap 
peared, be exeicised with a view to — furthering 
Governors’ Provinces, when such policy had 
lound lavour with a majority of the members 
ol the Legislative Council of the Province con- 
cerned. Further, the administration of the 
matters committed to the direct charge ol the 
Governor-General in Council would be conduct- 
ed in harmony with the wishes of the Indians, 
às expressed by their representatives in the Cen- 
tral Legislature, so far as the same appeared to 
him to be just and reasonable. Finally, the 
King-Emperor impressed upon the Governor- 
General: It is our will and pleasure that the 
plans laid by our Parliament for the Progressive 
realization of responsible Government in British 
Indix as an integral part of Our Empire, may 
come to fruition, to the end that British India 
may attain its due place among Our Dominions. 
Therefore, we do charge Our said Governor- 
General by the means aforesaid, and by all other 
means which may seem to him fit to guide the 
course of Our subjects in India whose govern- 
ance we have committed to his charge, so that, 
Subject on the one hand always to the deter- 
mination of Our Parliament, and, on the other 
hand, to the co-operation of those on whom new 
Opportunities of service have been conferred, 
Progress towards such realization may ever ad- 
vance to the benefit of all Our subjects in India.” 


PROVINCIAL GOVERNMENT 
Governors’ Provinces 
British India before the 1918 Reforms had 
been divided into fifteen Provinces of which 
there were three Governorships in Council," 
four Lieutenant-Governorships and eight Chief 
Commissionerships. The Government of India 


99. The Instrument of Instructions was issued 


under the Government of India Act, 1919 o 
March 15, 1921. is ^ 


100. The Presideneies of Fort William in Bengal, 


Fort St. George in Madras and Bombay. 
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Act, 1919 raised to the Governorship in Council 
five of the Provinces formerly under Lieutenant 
Governors or Chief Commissioners, thereby raising 
the total of Governois to eight. ‘The provi- 
sions of section 46 of the Government of India 
Act 1915, specilying that the Governors of the 
three Presidencies would be appointed by His 
Majesty by warrant under the Royal Sign Manual, 
were extended to the five new Provinces, with 
the proviso that in the latter case appointments 
should be made in consultation with the Govern: 
orGeneral. Though there was nothing in law 
preventing a Civil Servant from being appointed 
Governor of a Presidency, in practice, however, 
tue Governors of the three Presidencies were 
invariably appointed from among eminent public 
men in Britam. The object of the proviso was to 
give to the Governor-General the power to reco- 
mmend persons from India whom he deemed fit 
to occupy that august office in the newly created 
Provinces: the United Provinces, the Punjab, the 
Central Provinces, Bihar and Orissa, and Am 


101. The five new Governorships were the United 
Provinces, the Punjab, Bihar and Orissa, the 
Central Provinces and Assam. 

luz. In terms of law the Governors of all the eight 
Provinces exercised identical powers, but they 
differed, due largely to historieal reasons, in 
position and status. The following were the 
points of diilerenee;— 

Ui) The Governors of the three Presidencics 
were appointed by His Majesty the King- 
Emperor, whereas, the Governors of the 
remaining five Provinces were appointed 
in consultation with the Governor-General. 
The Governors of the Presidencies were 
invariably — selected from among publie 
men in Britain, but in the ease of other 
Provinces the Governor-General eouid re- 
commend any person from India whom he 
deemed fit. For instance, Lord Xinha 
(Satindra P. Sinha) was appointed tne 
first Governor of Bihar and Orissa in 1921. 
The Governors of the Presidencies enjoy- 
ed the privilege of corresponding direct 
with the Secretary of State for India, 
whereas other Governors had no such pri- 
vilege. 

The Presidency Governors could appeal to 

the Seeretary of State for India against 

the orders of the Government of India. 

Other Governors could not do so. 

(v) In the event of a vacancy in the office of 
the Governor-General, the senior among 
the Presidency Governors acted for him. 


(ii) 


(iii) 


— 


(iv 
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The Act of 1919 did not raise Burma to the status 
of Governorship, but in 1923, it also was consti- 
tuted as a Governor's Province. 


Classification of Subjects 

Lord Meston'* observed that “autocracy and 
democracy had to be made to walk hand in hand 
until democracy could learn its pace and could 
be trusted to walk alone". That was the substance 
of the Government of India Act, 1919, which 
provided for the increasing association of Indians, 
and for the gradual development of self-govern- 
ing institutions with a view to the progressive rea- 
lization of responsible Government in British 
India. Since Provinces were to be the domain 
where the first step towards responsible govern- 
ment was to be taken, Rules were made under the 
Act, known as the Devolution Rules, for de- 
marcating the sphere of the Provincial Govern- 
ments from that of the Central Government. 
The matters in which extra-Provincial interests 
predominated and necessitated uniformity in 
legislation, were put on the Central List, while 
matters which exclusively related to or concern- 
ed a particular Province, were assigned to the 
Provincial List. The Central subjects includ: 
ed, inter alia, delence, foreign and political re- 
lations, public debt, tariffs and customs, cur- 
rency and coinage, posts and telegraphs, rail- 
ways, aircraft and inland waterways, commerce 
and shipping, civil and criminal law and proce- 
dure. The Provincial subjects included, inter 
alia, Local Self-Government, public health and 
sanitation and medical administration, educa- 
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(vi) Their salaries too differed. The Governors 
of the three Presideneies and the Governor 
of the United Provinces received an an- 
nual salary amounting to Rs. 1,28,000 each, 
but the Governors of the Punjab, Bihar 
and Orissa Rs. 1,00,000 each, the Gover- 
nor of the Central Provinces Rs. 72,000 
and the Governor of Assam Rs. 66,000. 
(vii) The Presidency Governors exercised by 
tradition larger control over their estab. 
lishments, and a freer hand in adminis- 
tration, 

103. Lord Meston, Finance Member of the Vice- 
roy’s Council, 1919, was the President of the 
Financial Relations Committee. The Commit- 
tee was appointed, primarily, to devise a 
scheme of Provincial contribution, and to ad- 
vise on the claim of Bombay to a share of the 
proceeds of income tax. 
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tion, famine relief, agriculture, forests, co-opera- 
tive societies, law and order, that is, police, ad- 
ministration of justice, and jails. 

Besides the subjects thus enumerated it was 
provided that “any matter, which though fall- 
ing within a central subject, is declared by the 
Governor-General in Council to be of a merely 
local or private nature”, was to be treated as a 
Provincial subject. It was also provided that all 
matters not included among Provincial Subjects 
were to be treated as Central Subjects. The resi- 
duary power rested with the Government of 
India. In case of a doubt whether a particular 
matter related to a Provincial subject or not, the 


- final decision rested with the Governor-General 


in Council. There was no to the law 


courts in such a case. 


appeal 


The division between Central Subjects and 
Provincial Subjects was not clear-cut. There 
were some overlapping Subjects. For instance, 
"Commerce" and laws regarding "property" were 
placed in the Central List, whereas “excise” and 
"laws regarding land tenure" were assigned to 
the Provinces. The Devolution Rules, accord- 
ingly, provided that "any matter which is includ- 
ed in the list of provincial subjects shall, to the 
extent of such inclusion, be excluded from any 
central subjects of which, but for such inclusion, 
it would form part" Next, while all subjects 
induded in the Provincial List were Provincial 
for purposes of administration, not all of them 
were so for legislation. Certain parts of the Sub- 
jects in the Provincial List in regard to which 
uniformity was deemed necessary were made sub- 
ject to legislation by the Central Legislature. 
These included the borrowing and taxing powers 
of local bodies, water supply and irrigation of 
inter-Provincial nature, matters concerning elec 
tricity, welfare of labour, labour disputes and 
their settlement and infections and contagious 
diseases of men, animals and plants. 


The concurrent jurisdiction of the Central 
Legislature was continued under the Govern 
ment of India Act, 1919, except that it became 
necessary to obtain the previous sanction of the 
Governor-General before introducing a Bill re- 
lating to matters enumerated in the Provincial 
List. Similarly, a Provincial Council could er 
late on any Central Subject, or any Proving 
Subject, subject to legislation by the 2 
Legislature, with the previous sanction of 
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Governor-General. If the previous sanction of 
the Governor-General had not been obtained, 
his subsequent assent (which was necessary in 
any case both for the Central and Provincial 
Acts) cured the defect. The validity of any Act, 
Central or Provincial, could not be questioned 
in a court of law on the ground that the Act 
allected a Provincial Subject or a Central Sub- 
ject, as the case might be. 

Besides marking out for the Provinces a legis- 
lative and administrative sphere, the Govern- 
ment of India Act, 1919, eftected a delimitation 
ol the sources of revenue for the purpose of 
Provincial finatice. The authors of the Montagu- 
Chelmsord — Keport succinctly remarked, “If 
Provincial autonomy is to mean anything real, 
clearly the Provinces must not be dependent on 
the Indian Government for the means of pro- 
vincial development.“ The Report, according- 
ly, recommended the abolition of the “Divided 
heads” and the complete separation of the sources 
of revenue between the Central and Provincial 
Governments.” The scheme of allocation out- 
lined in the Report was examined by the Meston 
Committee and was finally adopted with a few 
Modifications by the Rules made under the Act, 
To the Provinces were allocated “the receipts 
accruing in respect of provincial subjects”, which 
included Jand-revenue, irrigation, excise on alco- 
holic liquors and Narcotics, stamps, registration 
fees, forests and minerals. The residue was lett 
to the Centre. The receipts accruing from Cen- 
tral subjects included income-tax, customs, non- 
alcoholic excise including salt and opium, rail- 
Ways, posts and telegraphs, currency and coinage, 
and tributes from Indian States. On the recom- 
mendation of the Joint Parliamentary Committee, 
it was provided that each Province should re- 
ceive a share from the income-tax collected from 
the Province. The Provinces were allowed to 
levy, without the previous sanction of the Gover- 
nor-General, certain taxes specified in the "Sche- 
duled Taxes Rules", which included taxes on suc- 
cession, betting and gambling, advertisements, 
amusements and specified luxuries. Any tax not 
included in the Schedules could only be levied 
by the Provinces with the previous sanction of the 
Governor-General. 


104. Report on Constitutional Reforms (1918), 
P. 180, para 201. 

105. Ibid, P. 131, para 203, 
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The Provinces were permitted to raise loans 
lor certain specified purposes om the security of 
the revenues allocated to them. Previous sanc- 
tion of the Governor-General in Council was 
necessary for all loans in India and that of the 
Secretary of State in Council for loans to be 
raised outside India. The sanctioning authority 
of the loan, the Governor-General in Council 
or the Secretary of State in Council, might specify 
thé amount of the issue and the conditions under 
which the Joan should be raised. ye 

The Montagu-Chelmsford Report had antici- 
pated that as a result of the allocations made to 
the Provinces there would be a deficit in the 
Central Budget for some years to come. They, 
accordingly, recommended that the Provinces 
should. pay compulsory annual contributions to 
the Central Government in order to make up the 
deficit”... The Meston Committee examined the 
question of contributions and determined the 
share of each Province and the proportion in 
which these might be reduced in the case of each. 
The Provinces considered the Meston award ini. 


'quitious, and continued protesting against it till 


contributions were finally remitted in 1998. 


Reserved and Transferred Subjects 


The Montagu-Chelmsford Report had laid 
down that it was in the domain of Provincial 
Governments that the first advance towards the 
Progressive realization of responsible government 
should begin. But they had also reached a defi- 
nite conclusion that complete responsibility 
cannot be given immediately without inviting 
à breakdown." The successful working of 
popular government, they argued, ‘rested “not so 
much on statutes and written constitutions, as 
on the gradual building up of conventions, cus- 
toms and traditions. These are based on the ex- 
perience and political thought of the people, but 
are understood and appreciated by both the goy- 
erned and the Government. Nothing but time 
could adequately strengthen them to support the 
strain to which they are exposed. They refrain- 
ed from immediately handing over complete 
responsibility of Provincial Government to the 
duly elected representatives of the people and 
proceeded “by. transferring responsibility for cer- 
106. Ibid. pp. 133-35, para 206. 
107. Ibid., p. 140, para 215. $ 
108. Ibid, p. 98, para 153. 
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tain functions of government while reserving 
control over others)? This division of Provincial 
subjects was called “Transferred” and “Reserv: Mg 
respectively. The Executive Government of a 
Province consisted of two parts: one comprising 
the Governor and his Executive Council, and 
the other consisting of the Governor acting with 
the Ministers. "The Governor in Council control- 
led the “Reserved Subjects” and the Governor, 
acting with his Ministers, the “Transferred 
Subjects". This novel distribution of Executive 
powers in the Provinces came to be known by 
the name of “dyarchy”. 


The Montagu-Chelmsford Reforms had suggest. 
ed that in the ‘Transferred List should be included 
“those departments which afford most opportunity 
for local knowledge and social service, those in 
which Indians have shown themselves to be keenly 
interested, those in which mistakes which may 
occur though serious would not be irremediable, 
and those which stand most in need of develop- 
ment." But other matters, especially which 
were concerned with the maintenance of law 
and order, and those which vitally affected the 
well being of the masses who might not be ade- 
quately represented in the Legislative Councils, 
such for example as questions of land revenue or 


109, Ibid. pp. 123-24, para 189. 


110. The word ''dyarehy'' did not appear in the 
Government of India Aet 1919, or in the 
Rules made under it, or in the Montagu- 
Chelmsford Report. It had been employed by 
Mommsen to describe the dual system of 
Government over the Roman Provinces by the 
Emperor and the Senate, and had been pre- 
viously used (with the spelling ‘‘directly’’) 
by Thirlwall in reference to the two kings of 
ancient Sparta. The use of the term in refer- 
ence to Indian Constitutional Reforms was 
due to Lionel Curtis, whose volume with this 
title gave a detailed account of the «develop. 
ment of the iden and its embodiment in vari- 
ous schemes beginning with the Memorandwmn 
of Sir William Duke’s Committee of 1915, 
and leading up to the plan contained in what 
was called the Joint Address of November 
1917, with both of which schemes, and with 
the whole discussion of the subject, Lionel 
Curtis was intimately associated. The plan 
ultimately adopted was a variant of what he 
had proposed Refer to Report of the Indian 


Statutory (Simon) Commission, Vol. I, 
p. 148 fm. 

111. Report on the Indian Constitutional Reforms 
(1918), p. 154, para 238. 
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tenant rights, could not be transferred and, 
accordingly, they would comprise the Reserved 
List”? The most important of the Transferred 
Subjects were: Local Self-Government, Public 
Sanitation and Medical Administration, Education, 
other than European and Anglo-Indian, Public 
Works including roads, bridges and municipal 
tramways, Agriculture and Fisheries, —Co-opera- 
tive Societies, Excise so far as alcoholic liquor 
and intoxicating drugs were concerned, Deve- 
lopment of Industries, and Weights and Mea- 
sures. The main Reserved Subjects were: lrri- 
gation and Canals Drainage and Embankments, 
Water Storage and Water Power, Land Revenue 
Administration, including assessment and collec- 
tion of land revenue, Land Improvement and 
Agricultural loans, Administration of Justice, 
Police, Control of Newspapers, Books and Print- 
ing Presses, Prisons and Reformaiories, Borrow- 
ing money on the credit of the Province, Forests, 
except in Bombay and Burma, Factory Inspection, 
Settlement of Labour Disputes, Industrial Insu- 
rance, and Housing. 

The allocation of Subjects to Transferred and 
Reserved Lists was not directly effected by any 
provision of the Government of India Act, 1919. 
Section 45A (1) (d) simply provided for Rules be- 
ing made “for the transfer, from among Provin- 
cial subjects, of subjects to the administration 
of the Governor acting with ministers appoint 
ed under this Act, and for the allocation of reve- 
nues or moneys for the purpose of such admin. 
istration.” One result of effectng the distribution 
by Rules was that some modification was possi- 
ble within the framework of the Act. Indeed 
the list of Transferred Subjects was extended 
subsequently. The Montagu-Chelmsford Report 
had pointed out that the list of Transferred Sub- 
jects would of course vary in each Province and 
it was by variation that their scheme would be 
adjusted to varying local conditions.“ The Rules 
made under the Act provided for such a varid- 
tion. For instance, Forests was a Transferred 
Subject in Bombay and Burma, and Public 
Works (Roads and Bridges) was a Reserved Sub: 
ject in the case of Assam alone. 

There were four imporiant Rules governing 
the transer of subjects:— 


(1) Where a doubt arose whether a particular 
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matter related to a Reserved or a Transferred 
Department, it was to be decided by the Gov. 
*rnor and his decision was final. 

(2) The Governor-General in Council was 
cmpowered, with the previous sanction of the 
Secretary of State in Council, to revoke Or sus- 
pend, for such period as he might consider nece- 
ssary and desirable, the trausier of a Subject in 
any Province. 

(3) When a matter appcared to the Governor 
to allect substantially the administration ol both 
the Reserved and the Transferred Subjects, and 
there was disagreement between the Members of 
tae Executive Council and the Minister coucern- 
ed with regard to the action to be taken, the 
Governor was empowered to direct in which 
Deparunent action relating to that matter was 
to be taken. But in all important matters on 
which there was a difference oi opinion, it was 
necessary, as far as circumstances permitted, to 
consider them at a joint meeting of tlie Executive 
Coundllors and the Ministers before such a 
direction was given by the Governor. 

(4) The authority vested in the Local Gov- 
ernment over officers employed in the Province 
was to be exercised in the case of officers serving 
in a Department dealing with Reserved Subjects 
by the Governor-in-Council aud in the case of 
officers serving in a Department dealing with 
‘Transferred Subjects by the Governor acting 
with the Minister in charge of the Department, 
provided that— 

() no order affecting emoluments or pen- 
sions, no order of formal censure, and no 
order on a memorial was to be passed to 
the disadvantage of an officer of All- 
India or Provincial Service without per- 
sonal concurrence of the Governor; and 


(i) no order for the posting of an officer 


of All-India Service was to be passed 
without personal concurrence of the 
Governor. 


For this purpose if an officer performmed duties 
in both the Reserved and Transferred Depart- 
ments, the Governor was to decide in which De- 
partment he was to be deemed to be serving. 


^ common purse was provided for both the 
Reserved and Transferred Departments. The 
apportionment of funds between the Transferred 
and Reserved Subjects was required to be made 


by agreement between the two wings of Govern- 
ment. The Devolution Rules suggested that it 
would be made “by the simple process of com- 
mon sense and reasonable give and take", If at 
any time it appeared to the Governor that such 
an agreement was not possible, he had the power 
to allocate funds to each class of subjects. The 
order of allocation might be revoked by the 
Governor at any time, if it was. so desired by 
both the wings of Government, : 


THE PROVINCIAL EXECUTIVE 


According to the 1919 Act, the Government of 
à Province was committed, in relation to Reserved 
Subjects to the Governor: in- Council, and, in rela- 
tion to Transferred Subjects, to the Governor 
acting with Ministers The Ministers were 
the members of the Executive Government of a 
Province, but not members of the Executive 
Council Each side of the Government was 
clearly differentiated from the other in its com- 
Position and its constitutional relations with 
the Governor and the Legislative Council. 


Executive Council 


The provisions of the 1915 Act realting to the 
Constitution of the Executive Councils in the, 
three Presidencies were extended to the newly 
created Governors’ Provinces, with certain amend- 
ments. Section 17 of the 1915 Act provided that 
two of the members of the Executive Council 
must be persons who at the time: of their ap- 
pointment, had been for at least ten years in 
the service of the Crown in India. The Act of 
1919 laid down a limit to the number of Exe- 
cutive Councillors, which might not exceed four, 
and at least one of them must be a person who, 
for not less than twelve years, had been in the 
service of the Crown in India. While retaining 
the statutory maximum of four Executive Coun. 
cillors, the Joint Parliamentary Committee ob- 
served that the normal strength of the. Execu- 
tive Council, especially in the smaller Provinces, 
need not exceed two members. There was noth. 
ing in the Act to prescribe how Executive Coun- 
cillorships were to be distributed between Euro- 
peans and Indians. The Joint Parliamentary 
Committee recommended that “if in any case the 
Council includes two members with service 
qualifications, neither of whom is by birth an 
— ... 
114. Section 46(1). 
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Indian, they think that it should also include 
two unofficial Indian members. In practice, 
there were four Members of the Executive Coun- 
cil in each of the three Presidencies, and in 
each case two of them were Indians. In the 
other Provinces there were two Executive Counci- 
llors, one of whom was an Indian. 

The members of the Executive Council were 
appointed by the Crown for a period of five 
years and they held office at pleasure. Their 
salaries were fixed by the Act and were charged 
upon the revenues or the Province. All Executive 
Coucillors were ex officio members of the 
Legislative Council, but they were not respon- 
sible to that body. Their office went by calen- 
dar and the Legislative Council was not com- 
petent to change their emoluments. An adverse 
vote of the Council did not mean their exit 
from the Government. If an elected member 
of the Provincial Legislature was appointed a 
member of the Executive Council, his seat as 
elected member fell vacant, although he remain- 
ed a member ex-officio, 


The Governor normally presided over the 
meetings of his Executive Council. The Gover- 
nor and the Executive Council were jointly res- 
ponsible for the administration of the Reserved 
Subjects to the Governor-General in Council and 
the Secretary of State for india and ultimately 
to Parliament. If a difference of opinion on 
any matter relating to the Reserved Subjects 
arose in the meetings of the Executive Council, 
the decision of the majority prevailed. In the 
event of equality of votes, the Governor exercised 
a casting vote. But whenever any messure was 
proposed before the Council, whereby the safety, 
tranquility or interezts of the Province were or 
might be, in the judgement of the Governor, essen- 
tially affected, the Governor could, on his own 
authority and responsibility, by order in writing, 
adopt, suspend or reject the measure, in whole 
or in part.“ 

Ministers 

As to the Transferred side, the 1919 Act provid- 
ed that the Governor might appoint ministers, 
and that in relation to the Transferred Subjects 
the Governor was to be guided by their advice, 
unless he saw sufficient cause to dissent from their 
opinion, in which case he might require action 
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Government of India Act, 1919, Section 50(2 
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to be taken otherwise than in accordance with 
that advice.’ The Act did not impose any statu- 
tory limit to the number of ministers. The Mon- 
tagu-Chelmsord Report had proposed that 
every Governor should have one or more minis- 
ters, but the Joint Parliamentary Committee 
recommended that there should be at least two 
ministers in every Governor's Province. In ac- 
tual practice there were three ministers in each 
of the Presidencies, the United Provinces and the 
Punjab, and two in each of the other four Pro- 
vinces. 


The ministers were to be elected members of 
the Provincial Legislative Council. If they were 
not at the time of their appointment, they 
were required to get themselves elected within 
six months. They were appointed by the Gover- 
nor and, according to the letter of the law, they 
held office during his pleasure. But in practice 
the confidence of the Legislative Council was 
essential to their retention of office. The Council 
could reduce or withhold their salaries, censure 
their administration and refuse supply. The 
Montagu-Chelmsford Report proposed to give 
tlie ministers security of tenure during the initial 
period until the Legislature gained some experi- 
ence in parliamentary procedure and practice. 
It was, accordingly, recommended that the minis- 
ters should be appointed for the life-time of the 
Provincial Legislature and that their salaries 
should not be submitted to its vote.” The Gov 
ernment of India in their first Despatch rejected 
the proposal as impracticable. It was pointed 
out that it would be better to recognise from 
the very outset that a minister who found him- 
self at variance with the views of those who were 
in a position to control his legislation and his 
supply and to pass vote of censure upon his ad- 
ministration must make way for a more accept- 
able successor. The Joint Parliamentary Com- 
mittee accepted the view of the Government © 
India and recommended that ministers selected 
116. lbid. Section 52(3). 

117. The Report said, ‘‘....they (Ministers) 
would be appointed for the life time of the 
Legislative Council, and if re-elected to that 
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by the Governor to guide and advise him in 
relation to the Transferred Subjects should be 
clected members of the Legislative Council and 
should enjoy its confidence, Hence the tenure 
of the ministers was dependent on the confidence 
of the Provincial Councils. 


There was a great deal of controversy with 
regard to the status and pay of the ministers. 
The Montagu-Chelmsford Report was silent on 
the point.“ The Government of India in their 
Despatch of March 5, 1919, had suggested that 
the pay in each case might be fixed by the Goy- 
ernor in consultation with the prospective min- 
ister, The Joint Parliamentary Committee 
eventually recommended equality of status of 
pay of ministers with the members of the Exe. 
cutive Council. The Act of 1919, accordingly, 
provided that a minister might be paid the same 
Salary as was payable to a member of the Exe- 
cutive Council in the Province, unless a smaller 
salary was determined by the Legislative Coun- 
cil. 

Provision was made by Rules for the tem- 
porary administration of a Transferred Subject. 
In cases of emergency, owing to a vacancy when 
there was no Minister in charge of the Subject, 
another Minister could be asked to add the Sub- 
ject to his charge, or, when this could not be 
done, the Governor himself would take over 
temporary charge of the Subject. If on the ad. 
vice of his Ministers the Governor came to the 
conclusion that the administration could not be 
carried on, provision was made to meet the 
situation. The Governor-General in Council, 
with the previous sanction of the Secretary of 
State in Council could revoke or suspend the 
transfer of all or any of the Subjects in the Pro- 
vince. All such Subjects revoked or suspended 
would relapse for the time being into the posi- 
tion of Reserved Subjects administered by the 
Governor in Council. 


Constitutional position of Ministers 


The Montagu-Chelmsford Report expressed 
the opinion that the Governor should not, from 
the very beginning and in all Casses, occupy the 
position of a purely constitutional Governor who 
must be bound to accept the advice of his 
ministers. They, however, expressed the hope 
that ministers would gladly avail themselves of 


118. Ibid, para 218. 


the Governor's trained advice upon administra- 
tive questions, while the Governor, on his part, 
would be willing to meet their wishes to the far- 
thest possible extent in cases where he realised 
that they had the support of popular opinion.” 
Since it was not intended that the Governor 
should refuse assent at discretio to all his minis- 
ters’ proposals, it was recommended that an Ins- 
trument of Instructions should be issued to the 
Governors for their guidance in relation to their 
ministers and indeed on other matters also.” 


The Government of India Bill, 1919, accord- 
ingly, contained the provision, "In relation to 
transferred. subjects, the Governor shall be guid- 
ed by the advice of his Ministers, unless he sees 
sufficient cause to dissent from their opinion, 
in which case he may require action to be taken 
otherwise than in accordance with that advice,” 
The Joint Parliamentary Committee observed, 
“The Committee are of opinion that the Minist- 
er selected by the Governor to advise him on the 
transferred subjects should be elected members 
of the Legislative Council, enjoying its confid- 
ence and capable of leading it. A Minister will 
have the option of resigning if his advice is not 
accepted by the Governor; and the Governor 
will have the ordinary constitutional right of 
dism'ssing a Minister whose policy he believes to 
be seriously at fault or out of accord with the 
views of the Legislative Council. In the last re- 
sort the Governor can always dissolve his Legisla- 
tive Council and choose new Ministers after a 
fresh election but if this course is adopted, the 
Committee hope that the Governor will find him- 
self able to accept such views as his new Minis- 
ters may press upon him regarding the issue which 
forced the dissolution.” The Joint Parliament- 
ary Committee, therefore, urged that ministers 
who enjoyed the confidence of a majority in the 
Legislative Council should be given the fullest 
opportunity of managing the Departments en- 
trusted to their charge. The Governor should 
accept their advice and promote their policy to 
the farthest extent possible. “It will be for him,” 
observed the Committee, “to help with sympathy 
and courage the popular side of his government 
in their new responsibilites He should never 
hesitate to point out to his Ministers what he 
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thinks is the right course or to warn them, if he 
thinks that they are taking the wrong course." 
But, if, after hearing all the arguments, Minis- 
ters should decide not to adopt his advice, then, 
in the opinion of the Committee, “the Governor 
should ordinarily allow ministers to have their 
way, fixing the responsibility upon them even 
if it may subsequently be necessary for him to 
vote any particular piece of legislation". The 
Committee was fully seized of the fact that min- 
isters in India, as in all other countries, would 
commit mistakes, acting with the approval of 
a majority of the Legislative Council, "but there 
is no way of learning except through exprience 
and by the realization of responsibility." 


The Instrument of Instructions issued to the 
Governors under the Government of India Act, 
1919, laid down the lines and manner in which 
the Governors were to act in the exercise of 
their powers and duties. The Governors were 
directed to assist their Ministers by all means in 
their power in the administration of the Trans- 
ferred Subjects, and advise them in regard to 
their relations with the Legislative Council. In 
considering a ministers advice and deciding 
whether or not there was sufficient cause in any 
case to dissent from his opinion, it was enjoined 
‘upon him to give due regard to his relations with 
the Legislative Council and to the wishes of the 
people of the Province as expressed by their re- 
presentatives. In addition to the general res- 
ponsibilities, whether created by the Act or other- 
wise, the Instrument of Instructions charged 
the Governor with the responsibility:— 


(i) to see that measures were taken for main- 
taining safety and tranquillity in all parts 
of a Province and for preventing occa- 
sions of religious and racial conflicts, and 
all orders issued by the Secretary of State 
or the Governor-General in Council were 
complied with; 

(ii) to provide for the advancement and 
social welfare of small and backward com- 
munities which could not fully rely for 
their protection upon joint political action 
and that such classes would not suffer, or 
had cause to fear neglect or oppression; 

(iii) to safeguard all members of the Civil 
Services employed in the Province in the 
legitimate exercise of their functions and 
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the enjoyment of all recognised rights and 
privileges; 

to see that no order of the Government 
or Act of the Legislative Council should 
deprive any of the diverse interests of or 
arising from race, religion, education, 
social conditions, wealth or any other 
circumstances of the privileges and advan- 
tages that they had heretofore enjoyed. 
or exclude them from the enjoyment of 
benefits which hereafter might be conferred 
on the people at large; and 

(v) to prevent the establishment of a trade 

monopoly or any unfair discrimination in 
matters affecting commercial or industrial 
interests.“ 

The Instrument of Instructions loaded the 
Governor with many special responsibilities with 
for reaching implications, thereby vesting in 
him a wide discretion to disregard the advice 
tendered to him by his ministers. He could find 
a "sufficient cause" to dissent from their opinion 
and to take action "otherwise than in accordance 
with the advice" of his Ministers on the simple 
pléa that his special responsibilities would be 
affected if he accepted the advice of his ministers. 
And while doing so, the Governor neither vio- 
lated any provision of the Act of 1919, nor trans 
gressed his Instrument of Instructions. According 
to the Indian Statutory Commission the Gover- 
nor combined in himself "ordinary and extraordi- 
nary powers and duties. He is a part of the day 
to day administration, but he is also the author- 
ity in reserve, who may have to override normal 
processes when he is convinced that the 
nary administration of the province needs his spe 
cial intervention.” And history bears witness 
that the intervention of the Governors was not 
confined to extraordinary circumstances alone. 


(iv) 


ordi- 


Ministerial responsibility 

The intention of the authors of the Montag 
Chelmsford Report on the question of ministerial 
responsibility, as the Indian Statutory Commission 
observed was "not, perhaps, very easy tO ascer- 
tain." The Report of 1918 had stated that 
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the “actual decision on a transferred subject 
would be taken, after general discussion, by the 
Governor and his ministers,” so that after what- 
ever meeting there might have been of the Gov- 
ernment as a whole, “the decision would be 
left,..., to that part of the Government respon- 
sible for the particular subject"? It was evident, 
therefore, that it was not intended that one 
half of the Executive was to be held responsible 
for decisions of the other. But what is not so 
clear is whether within the ambit of the transferr- 
ed half, it was “intended that Ministers should 
act jointly and stand or fall together The Gov- 
ernment of India in their first Despatch on the 
Reforms wrote, “It seems to us inevitable that 
among ministers the habit of consultation and 
joint action will develop and indeed should be 
encouraged. The analogy of cabinet procedure, 
however, cannot hold good, for so long as the 
relations between the Governor and his ministers 
are as we have described them, there can be no 
Prime Minister. Meetings which ministers may 
hold among themselves will not acquire the au- 
thority of cabinet meetings; and we do not ad- 
vise that the rules of business should attempt 
to do more than regulate the relations between 
the Governor and his individual ministers. At 
the same time we should expect that, as a matter 
of practice, though not of rule, the Governor 
will regularly meet his ministers in consultation.” 

The Government of India Bill, as originally 
drafted, contained the provision that the Gover- 
nor of a Province, in relation to a Transferred 
Subject, should be guided by the advice of the 
minister incharge of the subject. The effect of 
this provision would have been that each Minister 
Separately would have been responsible for his 
own charge and the other Minister or Ministers, 
who were his colleagues in the Government, 
would have had no responsibility for the advice 
tendered to the Governor by the Minister concern- 
ed. But the Joint Parliamentary Committee ex- 
pressed the view that the principle of collective 
responsibility of Ministers should be established 
from the start and this fact should be recognised 
on the face of the Bill. The language of the 
relevant clause was, accordingly, altered to read, 
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"in relation to transferred subjects, the Governor 
shall be guided by the advice of his ministers.”"* 
The language used in the Act, in the opinion of 
the Indian Statutory Commission, remained still 
somewhat ambiguous, "though, having regard to 
the history of the matter, there is no doubt of 
the object in view. 

The Devoluiton Rules and the Instrument of 
Instructions, however, used the word "minister" 
in the singular and thus, suggested that the 
Governor, in relaton to Transferred Subjects, 
should be guided by the advice of an individual 
Minister. 'The formulations of the Constitution 
of 1919 had intended that the responsibility of 
the Ministers should be joint, but they left it 
as a convention to be developed wheresoever that 
might be possible. But the Governors did not 
encourage it, for obvious reasons, and more parti- 
cularly, when the Devolution Rules and their 
Instrument of Instructions gave them wide discre- 
tion to act in their own way as it pleased them 
best. The Majority of the Reforms Enquiry 
Committee (1924) were convinced that joint res- 
ponsibility of the Ministers was “the essence of 
the present Constitution.” but as the Devolution 
Rules and the Instrument of Instructions suggest- 
ed otherwise, it was recommended “that the Gov- 
ernment of India should examine all the Rules 
and the Instrument of Instructions in order that, 
where necessary, they may be amended with the 
object of indicating clearly that the idea is that 
the administration on the Transferred side 
should be conducted by a jointly responsible Mi- 
nistry.“ ar 
Council Secretaries 

The Governor was empowered to appoint, in 
his discretion, Council Secretaries from among 
the non-official members of the Legislative Coun- 
dl. The Council Secretaries held office during 
the pleasure of the Governor and performed such 
duties in assisting the Members of the Executive 
Council and Ministers as were assigned to them. 
The Legislative Council determined their salaries 
and no statutory limit was placed on their num- 
ber. The Montagu-Chelmsford Report suggested 
Government of India Act, 1919, Section §2(8). 
Report of the Indian Statutory (Simon) Com- 
mission, Vol I, p. 153, para 161 
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that the position of the Council Secretaries should 
be similar to that of Parliamentary Under-Secre- 
laries in Britain, and the joint Parliamentary 
Committee endorsed this suggestion. 

Scheme for. working dyarchy. 

A question that attracted a good deal of. atten- 
lion was how the two halves of government 
under the scheme of dyarchy to work. "The Mon- 
tagu-Chelmsford Report recommended that the 
government comprising the Reserved and Trans- 
ferred Subjects should act as one government. “It 
was highly desirable", the | Montagu-Chelmsford 
Report observed, “that the executive should cul- 
tivate the habit of associated deliberation and essen- 
tial that it should present a united front to the 
outside.” It was suggested that, as a general 
rule, the Government should | deliberate as a 
whole, but there must be occasions when the 
Governor would prefer to discuss a particular 
question with that part of his Government directly 
responsible. It would, therefore rest with him 
to decide whether to call a meeting of his whole 
government, or of either part of it, though he 
would doubtless pay special attention to the ad- 
vice of the particular member or minister in charge 
of the subject under discussion. ‘The actual deci- 
sion on à Transferred Subject would be taken, 
after. general discussion, by the Governor and his 
Minister; the action to be taken on the Reserved 
Subject would be taken, after similar discussion, 
by the Governor and the members of his Execu- 
tivé Council As the decision was to be taken by 
that part of the government responsible for the 
particular subject involved, the question of taking 
votes at a meeting of the whole government did 
not arise, In case subjects which touched or 
overlapped the two portions of the government, 
for instance, decisions on the Budget or on many 
matters of administration, the decision of the 
Governor would be final, if the ministers and 
members of the Executive Council: disagreed am- 
ong themselves. 


It would, thus, appear that, under the scheme 
of dyarchy as concéived. by its authors, though 
there might be a joint discussion between the 
Reserved and Transferred Departments there 
would not be a joint decision, that is there could 
be no decision for which the two halves of the 
128. Report on 
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government were to be jointly responsible. The 
Government of India in their Despatch of March 
5, 1919 expressed the opinion that joint deli- 
beration was not to be the rule and that the 
Governor should have unfettered discretion in 
the matter. The Joint Parliamentary Commit- 
tee stated in their Report, There will be 
many matters of administrative business, as in 
all countries, which can be disposed of depart- 
mentally; but there will remain a large category 
of business, of the character which would na- 
turally be the subject of cabinet consultation. 
In regard to this category the Committee consi- 
der that the habit should be carefully fostered 
of joint deliberation between the members of 
the executive council and the ministers, sitting 
under the chairmanship of the Governor. There 
cannot be too much mutual advice and consult- 
ation on such subjects; but the Committee attach 
the highest importance to the principle, that 
when once opinions have been freely exchanged 
and the last word has been said, there ought then 
to be no doubt whatever as to where the respons- 
ibility. for the decision lies. Therefore, in the 
opinion of the Committee, after such consulta- 
tion, and when it is clear that the decision lies 
within the jurisdiction of one or other half of 
the Government, that decision in respect of a re- 
served subject should be recorded separately by 
the executive council, and in respect of a trans- 
ferred subject by the ministers and all acts and 
proceedings of the Government should state in 
definite terms on whom the responsibility for the 
decision rests. It will not always, however, be 
clear, otherwise than in a purely departmental 
and technical fashion, with whom the jurisdic- 
tion lies in the case of questions of common im. 
terest. In such cases it will be inevitable for 
the Governor to occupy the position of informal 
arbitrator between the two parts of his admin- 
istration; and it will equally be his duty to see 
that a decision arrived at one side of his govern 
ment is followed by such consequential action 
on the other side as may be necessary to make 
the policy effective and homogeneous. The post 
tion of the Governor will thus be one of great 
responsibility and difficulty, and also of great 
opportunity and honour. He may have to hold 
the balance between divergent policies and dif- 
ferent ideals, and to prevent discord and fric 
tion,” 


The Point of view of the Joint Parliamentary 
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Committee found expression in the Instrument 
of Instructions issued to the Governors under the 
Act of 1919, and the Devolution Rules. Rule 9 of 
the Devolution Rules provided that when a 
matter appeared to the Governor to affect sub- 
stantially the administration of both of a Re- 
served and a Transferred subject, and there 
was a difference of opinion between the Execu- 
tive Council and the Minister concerned as to 
the action to be taken, it should be the duty of 
the Governor, after due consideration of the ad- 
vice tendered to him, to direct "in which de- 
partment the decision as to such action shall be 
given; provided that, in so far as circumstances 
admit, important matters on which there is such 
a difference of opinion shall before the giving 
of such direction be considered by the Governor 
with his Executive Council and his Ministers 
together." Paras III and IV of the Instrument 
of Instructions directed the Governor to regu- 
late the business of the Government in such a 
manner that, so far as might be possible, the 
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responsibility for the Reserved and Transferred 
Subjects was kept clear and distinct. At the 
same time, he was charged to encourage the 
habit of joint deliberations between himself, his 
Executive Councillors and his Ministers in order 
that the experience of his official advisers might 
be at the disposal of his Ministers and that the 
knowledge of his Ministers as to the wishes of 
the people might be at the disposal of his Exe- 
cutive Councillors. 

Section 6 of the Government of India Act, 
1919, provided that all orders of the Government 
of a Governor's Province should be expressed to 
be made by the Government of the Province 
but provision would be made by Rules for dis- 
tinguishing orders and proceedings relating to 
Transferred Subjects from other orders and 
proceedings. The Governor was empowered to 
make Rules for the transaction of business in his 
Executive Council, and with his Ministers, and 
also for regulating the relations between the 
Executive Council and Ministers. s 


CHAPTER XV 
Montagu-Chelmsford Reforms (Contd.) 


PROVINCIAL LEGISLATURE 


In each of the eight major Provinces to which 
the Montagu-Chelmsford Reforms originally app- 
lied, the Act of 1919 set up a unicameral Legis- 
lature called a Legislative Council. & similar 
arrangement was applied to Burma when it 


was created a Governor's Province in 1923. 
The Legislative Council was to consist of 
Members of the Governors Executive Council, 


elected members and nominated members. The 
Government of India Act, 1915, which had previ- 
ously regulated the composition of the Provincial 
Legislatures did not fix the proportion of clect- 
ed members. It simply required that of the total 
number of members at least one-half in the case 
of Presidencies and one-third in the case of other 
Provinces, would be non-officials, though, in prac- 
tice, all the Provincial Councils had non-official 
majorities, since the inauguration of the Indian 
Councils Act, 1909. The Act of 1919, enlarged 
the Provincial Councils and provided that at 
least 70 per cent members of a Council should 
be elected members and that not more than 20 
per cent should be "official members.“ 
According to the Indian Statutory Commis- 
sion an official member "is an official who is ap- 
pointed by the Governor to serve in the Provin- 
cial Council. He is not necessarily a Member of 
the Governor’s Executive Council, though the 
Executive Councillors are among the official 
members." The authors of the Montagu- 
Chelmsford Report did not recommend the abo- 
lition of the official clement in the Legislative 
Councils. They said, “once the official bloc is 
swept the main objection to the presence of 
officials no longer exists; their presence has the 


J. For the Province of Burma 60 per cent was 
substituted for 70 per cent. 
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advantage of tending to steady discussion and oi 
keeping it to practical issues; and their official 
experience will be invaluable." The Members 
of the Executive Council, they added, should be 
ex-officio members of the Legislative Council, 
and "there should be so many other official 
members as will provide the Government with 
first-hand knowledge of the matters likely to be 
discussed both in the Council and in Committee". 
Officials were disqualified for election. If a non- 
official member accepted office in the service of 
the Crown in India, his seat in the Council be 
came vacant. 


Besides the elected and official members there 
were non-official members nominated by the 
Governor. In some cases it was the method 
adopted for securing a spokesman for a class or 
community which would, according to the Indian 
Statutory Commission, otherwise go unrepre- 
sented." In other cases a nominated seat Was 
filled by the Governor "in the exercise of his 
general discretion, to redress inequalities or to 
fill up an undesirable gap," or to secure the 
presence on the Council of any person of post 
tion or political experience who might have 
failed to secure election.* 


The Montagu-Chelmsford Report did mot 
itself prescribe the exact composition of the Le- 
gislative Councils, but left this to be consider- 
ed by a special Committee appointed for the 
purpose, which visited India under the chair- 
manship of Lord Southborough. The recom- 
mendations of this Franchise Committee were 
considered by the authorities and approved 
arrangements were embodied in the Electoral 
Rules, made under the Act, after they had been 
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considered and reported by the Joint Select 
Committee of both Houses of Parliament appoint- 
cd to revise them. The actual composition of 
nine Legisltive Councils was:— 


Officials plus 


Executive 
Councillors 


Elected 
Nominated 


23] 132 

9| 114 

ng 10 140 
6| 123 

s| 9 

| 12| 103 

s| 73 

| 7| 53 

7| 103 


The precise figures varied from time to time 
às between columns 3 and 4, since the number 
of official members was usually less than the 
maximum authorised. 


Franchise 


The Montagu-Chelmsford Report recommended 
that the system of indirect elections, which had 
hitherto prevailed, should be swept away, because 
it effectively prevented the representative from 
feeling that he “stands in genuine relation to the 
original voter." The authors of the Report, in 
more than one passage, indicated their intention 
that the franchise for the legislaive councils should 
be broad. The Franchise Committee was to 
‘measure the number of persons who can in diff- 
trent parts of the country be reasonably entrusted 
with the duties of citizenship," and the limita- 
tions of the franchise were to be determined 
"rather with reference to practical difficulties 
than to any a priori consideration as to the degree 
of education or amount of income which may 
be held to constitute a qualification." Never- 
theless, ip was only found possible to confer the 
„ 
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franchise on about one-tenth of the adult male 
population. The normal qualification for the vote 
was résidence within the constituency, coupled 
with the payment of a small amount in land re- 
venue, rent, or local rates in rural areas, and 
of municipal rates in urban areas. All persons 
who paid income tax, and all retired, pensioned 
or discharged officers or men of the regular 
forces were also enfranchised. Women were 
originally not given the right to vote, but the 
Provincial Legislative Councils were empowered 
to remove the disqualification and this was done 
in every Province. The number of women fran- 
chised was, however, exceedingly small.“ 

The authors of the Montagu-Chelmsford Re- 
port discussed the question of communal elec- 
torates as introduced under the Act of 1909. 
Although they declared the system to be very 
serious hindrance to the development of a self- 
governing principle, nonetheless they felt con- 
strained to admit this system into the constitu- 
tion they were framing, so far as Muhammedans 
were concerned, and to concede a similar ar- 
rangement to the Sikhs in the Punjab.’ They 
were pressed to extend the concession to other 
communities as well, but they refused to do so. 
They declared, "Any general extension of the 
communal system, however, would only enconr- 
age still, further demands, and would in our 
deliberate opinion be fatal to that development 
of representation upon the national basis on 
which alone a system of responsible govern- 
ment can possibly be rooted." But the Fran- 


8. There were, for example, about 116,000 
female voters in the Madras Presidency, 
39,000 in Bombay, 37,000 in Bengal, 51,000 
in the United Provinees, and 21,000 in the 
Punjab—‘‘figures whieh amount in every 
case, except the first, to less than one per 
cent of the adult female population of the 
Provinees’’, Report of the Indian Statu- 
tory Commission, Vol. I, para 147, p. 137. 

9. Ibid. pp. 147-51, paras 227-32, 

10, Ibid. p. 150, para 232. The Sikhs were 
11.1 per cent of the population of the Pun- 
jab, but they constituted 24.1 per cent of 
the voters and had 17.9 per cent of the 
eommunal seats. The reason for this note- 
worthy contrast between the Sikhs’ voting 
strength and their population percentage is 
that prosperous Sikh farmers are exceptioual- 
ly numerous in many agricultural districts of 
the Punjab, and they probably also form 
relatively a higher percentage than other 
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chise Committee thought it advisable to extend 
the system to Indian Christians, Europeans and 
Anglo-Indians. The Joint Parliamentary Com- 
mittee recommended for Marathas in Bombay 
and non-Brahmins in Madras reservation of a 
certain number of seats in plural member con- 
stituencies. 

In addition to the communal electorates, Spe- 
cial Electorates were also formed for the repre- 
sentation of differtnt classes and interests—land- 
holders and Zamindars, Universities, Chambers 
of Commerce, trades’, planting, mining, and 
millowners' associations. The Monatgu-Chelms- 
ford Report had expressed the view that “where 
the great land owners form a distinct class in any 
province, we think that there will be a case for 
giving them an electorate of their own.“ 


The normal life of the Legislative Council was 

three years. It could be dissolved sooner by the 
Governor. "The Governor could also. in special 
circumstances, extend its life for a period not 
exceeding one year. On dissolution of the 
Council the Governor was to appoint a date 
not more than six months, or with the sanction 
of the Secretary of State, not more than nine 
months, from the date of dissolution for the 
next session of the Council. A mecting of the 
Council might be adjourned by the person presi- 
ding, but an order to prorogue the Council could 
be made only by the Governor. 


Provision was made in the Act for the appoin:- 
ment of the President and the Deputy President. 
Hitherto the Governor himself had presided, but 
under the Act of 1919, the Governor ceased to be 
a member of the Council, though his right of 
addressing the Council and, for that purpose, 
requiring the attendance of its members was 
recognised. The President of the Council for 
the first four years after the introduction of the 
Reforms was to be appointed by the Governor, 
but thereafter the Council was to elect its own 
President from among its own members, The 
Deputy President was to be elected by the mem- 
bers of the Council from the start. Even when 
elected by the Council, the appointments of the 
President and Deputy President were to be 


communities of those who secure the vote as 
ox-soldiers'’. Report of the Indian Statutory 
Commission, Vol. I, p. 139, para 149 

11. Report on Indian Constitutional Reforms, p. 
150, para 232. 
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made with the approval of the Governor. An 
elected President and Deputy President would 
cease to hold office on ceasing to be members 
of the Council. They could be removed from 
office by vote of the Council with the concur- 
rence of the Governor. Both received salaries 
as determined by an Act of the Legislature. 
Legislative Jurisdiction 

The Provincial Legislative Council had the ju- 
risdiction to legislate “for the peace and good 
government” of the Province subject to certain 
qualifications. The previous sanction of the Gov- 
ernor-General was necessary before it could take 
into consideration any measure:— 

() imposing or authorizing the imposition 
of any new tax, unless such a tax fell 
within the permitted schedule: 

(ii) affecting the public debt of India, or 
customs or taxes or duty imposed by 
the authority of the Governor-General 
in Council for the general purposes of 
the Government of India; 

(iii) affecting the discipline or mainten- 
ance of any part of His Majesty's naval, 
military or air forces; or 

(iv) affecting the relations of the Govern- 
ment of India with foreign Princes or 
States; or 

(v) regulating any Central Subject; or 

(vi) regulating any Provincial Subject de- 
clared to be subject to legislation by 
the Indian Legislature; or 

(vii) affecting any power expressly reserved 
to the Governor-General in Council by 
any law; or 

(viii) affecting or repealing the provisions of 
any law which, having been made be- 
fore the commencement of the Act of 
1919 by any authority in British India 
other than the Provincial Legislature, 
was declared to be a law which could 
not be repealed or altered by the Pro- 
vincial Legislature without previous 
sanction. 

(ix) altering or repealing any provision of 
an Act of the Indian Legislature which 
should not be repealed or altered. by 
the Provincial Legislature without pre 
vious sanction. 
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Though previous sanction of the Governor- 
General was required before taking into con- 
sideration a measure relating to any of these mat- 
ters, it was, nevertheless, provided that the Act 
passed by the Provincial Legislature and subse- 
quently assented to by the Governor-Gencral did 
not become invalid by reason only that previ- 
ous sanction of the Governor-General had not 
been obtained. Similarly the validity of any 
Act could not be questioned in any court of law 
on the ground that it affected a Central Subject. 

A Bill passed by the Provincial Legislature re- 
quired the assent not only of the Governor, but 
of the Governor-General too. he Governor, 
besides assenting or withholding his assent to a 
Bill, could also return the Bill to the Legislative 
Council for reconsideration, together with any 
amendment which he deemed necessary or de- 
sirable, He was required to reserve for the con- 
sideration of the Governor-Gencral any Bill:— 

(i) affecting the religion or religious rites 

of any class of British subjects in Bri- 
- tish India; or 

(ii) regulating the constitution or function 
of any University; or 
having the effect of including within 
a Transférred Subject matters which 
had hitherto been classified as Reserved 
Subjects; or 
providing for the construction or 
management of a light or feeder rail- 
way or tramway other than a tramway 
within municipal limits, or 
affecting the land revenue of a Pro- 
vince, if the proposed measure, in the 
opinion of the Governor, would seri- 
ously affect the public revenues. 


(iii) 
(v) 


(v 


— 


Bills of the following descriptions were allow- 
ed to be reserved, at the discretion of the Gov- 
ernor, for the consideration of the Governor- 
General. 

(a) affectiong any matter wherewith the Gover- 
nor was specially charged under his Instrument 
of Instructions; or 

(b) affecting any Central Subject; or 

(©) affecting the interests of any other Pro- 
vince. 

The Governor-General, except where the Bill 
had been reserved for his consideration, could 
reserve the Act for the consideration of His 
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Majesty's pleasure thereon. In such a case, the 
Act was to have no validity until His Majesty in 
Council had signified his assent thereto and the 
assent had been notified by the Governor-Gene- 
ral. 

Besides the usual power of veto vested in ihe 
Governor, "a very unusual power" was placed in 
the Governor's hands—that of overcoming the 
unwillingness of the provincial legislature, in 
certain cases, to pass proposals put before it 
lhe authors of the Montagu-Chelmsford Report 
had suggested the plan of Grand Committees 
for the purpose of obtaining necessary legislation 
in relation to Reserved Subjects for which the 
Governor would be unable to get a majority, if 
he relied on the ordinary procedure,“ Sub- Clause 
(3) of Clause 9 of the Government of India Bill, 
1919, accordingly, provided for the constitution of 
Grand Committees in the Provinces on which 
the Governor was to appoint a majority with 
power, in cases referred to them, to pass or reject 
laws without the assent of the Legislative Council. 
The Joint Parliamentary Committee decided aga- 
inst the constitution of Grand Committees. The 
Committee thought it “much better that there 
should be no attempt to conceal the fact that res- 
ponsibility is with the Governor-in-Council, and 
they recommend a process by which the Governor 
should be empowered to pass an Act in respec: 
of any reserved subject, if he considers that the 
Act is necessary for the proper fulfilment of his 
responsibility to Parliament.” 


This extraordinary process or the reserve power 
of the Governor was incorporated in Section 13 
of the Act which provided that where a Provin- 
cial Legislative Council had refused leave to in. 
troduce or had failed to pass in a form recom- 
mended by the Governor, a Bill relating to a 
Reserved Subject, the Governor might certify 
that the passage of the Bill was "essential for the 
discharge of his responsibility for the sub- 
ject” and. thereupon it would become an Act 
of the legislature. But the Governor had to 
send an authenticated copy of it to the Gover- 
nor-General who would reserve it for the signi- 
fication of His Majesty the King Emperor. The 
Act was required to be laid before each House 


12. Report of the Indian Statutory (Simon) Com- 
mission, Vol. I, pp. 142-43, para 154. 

13. Report on the Indian Constitutional Re- 
forms (1918), pp. 161-62, paras 252, 253. 
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of Parliament ior not less than eight days during 
its session, before it could be presented for His 
Majesty's assent. Upon the signification of 
assent by His Majesty in Council, the Act be- 
came valid and came into effect. In case of cm- 
ergency, however, the Governor-General, instead 
ot thus reserving the Act for the signification of 
His Majestys pleasure, might give his assent to 
it and thereupon it came immediately into effect, 
though it might be subsequently disallowed by 
His Majesty in Council. Ihe Governor was 
also empowered to stop discussion at any stage 
on any Bill, clause or amendment before the 
Council, and require that no further procecdings 
should be taken in relation to it, by certifying 
that the Bill, clause or amendment affected the 
safety or tranquillity of his Province or «ny part 
thereof, or of another Province. If a minister in- 
troduced a Bill dealing with a Transferred Sub- 
ject and the Legislative Council rejected it, the 
usual consequences of rejection followed. Bui 
here too, the Governor had the power to certily 
that its passage was essential. 


The Act of 1919 provided that the estimated 
annual expenditure and revenue of the Province 
should be laid in the form of a statement before 
the Council in each year, and that the proposals 
of the Local Government lor the appropriation 
of Provincial revenues and other moneys should 
be submitted to the vote of the Council in the 
form of demands for grants. The Council might 
assent or refuse assent to a demand, or might re- 
duce the amount either by a reduction of the 
whole grant or by the omission or reduction of 
any of the items of expenditure of which the 
grant was composed. ‘Ihe financial control ex- 
ercised by the Council was subject to the follow: 
ing limitations:— 

(i) The Local Government was empowered, in 
relation to any such demand, to act as if the 
Council had assented to the demand,  notwith- 
standing the withholding of such assent or re- 
duction of the amount therein referred to, if 
the demand related to a Reserved Subject, and 
the Governor certified that the expenditure pro- 
vided for by the demand was essential to the 
discharge of his responsibility for the — Subject. 
Here, again this reserve power of the Governor 
was limited to expenditure on a Reserved Sub- 
ject. The Joint Parliamentary Committee wished 
it to be made perfectly clear that the power of 
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restoration vested in the Governor was real and 
its exercise should not be regarded as unusual or 
arbitrary. “Unless the Governor,” the Report 
stated, “has the right to secure supplies for those 
services for which he remains responsible to Par- 
liament, that responsibility cannot justly be fas- 
tened upon him." 

(ii) But if the Legislative Council rejected a 
demand for a grant for a Transferred Subject, 
the money could not lawfully be paid, unless the 
case came within the proviso (b) of Section 
72D (2), under which the Governor had pow- 
er, in cases of emergency, to authorise necessary 
expenditure for the safety or tranquillity of the 
Province, or for carrying on the work of any 
Department. 

(iii) No proposal for the appropriation of re- 
venues or other moneys for any purpose could 
be made except on the recommendation of the 
Governor, communicated to the Council. 

(iv) Proposals relating to the following heads 
of expenditure were not required to be sub- 
mitted to the Legislative Council:— 

(a) contributions payable by the Local Gov- 
ernment to the Governor-General in 
Council; 

(b) interest and sinking fund 
loans; 

(c) expenditure of which the amount was 
prescribed by or under any law; 


charges on 


(d) salaries and pension of persons appoint- 
ed by or with the approval of His Majesty 
or by the Secretary of State in Council; 
and 

(c) salaries of Judges of the High Court ol 
a Province and of the Advocate-General. 

Where a question arose as to whether a pro- 

posed appropriation of moneys did or did not 
relate to the above heads of expenditure, the 
decision of the Governor was final. 


GOVERNMENT OF INDIA 

Responsive autocracy at the Centre 

The Montagu-Chelmsford Report expressed the 
opinion that pending development of responsible 
government in the Provinces, the Government of 
India must remain wholly responsible to Parlia- 
ment and saving such responsibility, its authority 
in essential matters should continue to remain in- 
disputable. Nevertheless, the authors of the 
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Report deemed desirable that Indian Legislative 
Council should be enlarged and made more 
representative, and its opportunities of influenc- 
ing government increased." The Government of 
India was, accordingly, to remain, as before, an 
autocracy except that it was made increasingly 
responsive to Indian public opinion by associat- 
ing with it a truly representative assembly. Since 
a s.milar and simultaneous advance, both in the 
Provinces and at the Centre, was not contemplat- 
ed in the new constitutional structure, the chang 
es introduced in the Executive. Government at 
the Centre were few and unimportant. 


The Executive Council 

Ihe Government oí India Act, 1919, made 
some important changes in the composition ol 
the — Governor-Generals Executive Council. 
Under the 1915 Act, the Council consisted oí 
two categories of Members, Ordinary and Extra- 
ordinary. The Ordinary Members were six, of 
whom at least three were required to be persons 
who at the time of their appointment had been 
in service of the Crown in India for ten years, 
and one of them was to be a Barrister-atlaw. 
The Extraordinary Members were the Comman- 
der-in-Chief, and the Governor, if the Council 
happend to hold its meeting in a Governors 
Province. The Act of 1919 removed the statutory 
limit on the number of members as well as their 
categorisation. It only provided that three mem- 
bers of the Executive Council must be persons 
who had been for at least ten years in the service 
of the Crown in India, and one must be of not 
less than ten years’ standing as a Barrister of Eng- 
land, or as a member of the Faculty of Advocates 
in Scotland, or as a Pleader of an Indian High 
Court. The Joint Parliamentary Committee had 
recommended that not less than three members ot 
the Council should be Indians and expected that 
in course of time the members drawn from the 
ranks of Civil Servants would be of Indian rather 
than of European extraction. The Earl of Scl. 
borne, who acted ts Chairman of the Joint Par- 
liamentary Committee, observed, in the course 
of his speech in the House of Lords, I think it 
is very wise to introduce Indian statesmen into 
the Government of India. I do not think too 
much effort can be made to give the opportunity 


14. Report on Indian Constitutional Reforms 
(1918), p. 124, para 190. 
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lor ihe highest experience and traiaing to Indian 
statesmen in the Government of India. There 
can be no possible danger—I say quite deliber- 
ately—no possible danger in this wise extension 
in the number of Indians in the Viceroy's Coun- 
cil. Because, in the first place, those gentlemen 
arc chosen by the Viceroy exclusively on his own 
judgement out of those most fit, and in the second 
place, we deliberately removed the statutory 
barrier to the numbers of the Viceroy's Council, 
so that these three Indian gentlemen—and possi- 
bly four, if the Legal Member is also an Indian 
~should not bear in this transition period too 
large a proportion to the total numbers of the 
Council We also resisted the effort that had 
been made to reduce the number of members of 
the Indian Civil Service on the Council" In 
practice, out of the six Members other than the 
Commander-in-Chief, three were Indians, 

The Central Government was the Governor- 
General in Council. The Governor-General was, 
as usual, in charge of the Foreign and Political 
Department, and the Commander-in-Chief of the 
Army Headquarters as also a Civil Department call- 
cd the Army Department, which performed func- 
tions roughly analogous to those of the civil sec- 
retariat of the Secretary of State for War in 
Britain. "The remaining six Members were placed 
in charge of the Home, Finance, Legislative, 
Commerce (which included Railways) , Education, 
Health and Lands, and Industries and Labour 
Departments. Each Executive Councillor was 
a member of one or the other House of the Cen- 
tral Legislature, and he had also the right of 
attending and addressing the House to which he 
did not belong. But they were ex-officio members. 
If a non-official member, whether elected or no- 
minated, were to become a member of the 
Governor-Generals Executive Council, his seat 
in the House to which he belonged, would be- 
come vacant and the vacancy thus caused to be 
refilled. But the Executive Councillor again 
entered the Central Legislature in another capa- 
city, that is, as an ex-officio member. 


The Governor-General presided over the 
meetings of the Executive Council. In his ab- 
sence, his place was taken by the Member of the 
Executive Council whom he had appointed to 
be its Vice-President. At any meeting of the 
Council the Governor-General, or another per- 
son presiding, and one Member (not being the 
Commander-in-Chief) formed a quorum and exer- 


240 


cised all the functions of the Government of 
India. All orders of the Governor-General in 
Council were signed by a Secretary to the Gov- 
ernment of India. In case of difference of opi- 
nion at a meeting of the Council, the decision 
of the majority prevailed. In case of equality 
of votes, the Governor-General, or another per- 
son presiding, had a casting vote. But if the 
majority opinion differed from the views of the 
Governor-General, he could overrule the major- 
ity decision, if, in his judgement, the safety, tran- 
quillity and interests of British India, or any 
part thereof, were essentially affected. In such 
a case any two Members of the dissentient majo- 
rity could ask that the matter be reported to 
the Secretary of State, and that the report might 
be accompanied by copies of any minutes made 
by Members of the Council. 

In practice, the Governor-Generals Council 
met at short intervals, and all the most import- 
ant decisions of the Government of India were 
made by it. There were naturally many other 
matters which were decided and disposed of in 
the different Departments which had behind 
them the authority of the whole Government. 
One of the Members of the Executive Councit, 
who sat in the Legislative Assembly, acted as the 
Leader of the House and this responsibility 
usually devolved on the Home Member. 


Section 29 of the Act of 1919 empowered the 
Governor-General, in his — discretion, to appint 
from among the members of the Legislative 
Assembly, Council Secretaries, who were to hold 
office during his pleasure and discharge such du- 
ties in assisting the Members of the Executive 
Council as he might assign to them. The Council 
Secretaries were to get such salaries as were fixed 
by the Legislature. A Council Secretary ceased to 
hold office if he ceased for more than six months 
to be a member of the Legislative Assembly. The 
Government of India in their First Despatch on 
the Montagu-Chelmsford Report had stated that 
the appointment of Council Secretaries was "nei- 
ther necessary nor desirable". But the Joint 
Parliamentary Committee took a different view 
and Section 29 of the Act was inserted on its 
recommendation. 


The Government of India was to administer 
the Central Subjects as contained in the Schedule 
to Rule 3 of the Devolution Rules. In addition, 
it had two other main duties on the Executive 
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side. First, the Government of India was entrusted 
with the power of superintendence, direction 
and control over Provincial Governments in res- 
pect of all Reserved Subjects. With regard to 
Transferred Subjects, Devolution Rule 49 limit- 
ed the supervision of the Government of India 
to cases in which interference was required: (1) 
to safeguard the administration of Central 5vb- 
jects, (2) to decide disputed questions between 
two Provinces, or (3) to safeguard the Civil Ser- 
vices in India, and one or two other special mat- 
ters. 

Secondly, the Government of India was res 
ponsible for the administration of all Subjects 
in areas of British India not included within the 
boundaries of the nine Governors Provinces. 
These areas were the North-West Frontier Pro- 
vince, British Baluchistan, Delhi, Ajmer-Mer- 
wara, Coorg, and the Andaman and Nicobar 
Islands. All these areas were governed by Chiei 


Commissioners and the local executives were 
merely agencies of the Government of India. 
There was no limit to the power of control 


vested in the Governor-General in Council, and 
no rival to the legislative authority of the Cen 
tral Legislature. The annual estimates of re- 
venue and expenditure relating to Chief Com- 
missionerships were part of the Central Budget. 


THE VICEROY AND GOVERNOR- 
GENERAL 


The Governor-General was appointed from 
among the most prominent public men in Great 
Britain and usually the appointment would be for 
a period of five years. The office of the Governor 
General of India was the most responsible, pic 
turesque and distinguished office in the overseas 
service of the British Crown. The Indan Statu- 
tory Commission observed, "For, while his acti- 
vities comprise all the social and benevolent obli- 
gations of the Governor-General in the self-gover™ 
ing Dominions, there rests upon the Governor 
General of India a direct personal share in the 
main burden of government, such as pertains ye 
no other representative of the Sovereign Har 
the Empire." Formerly, the Governor-Genera’ 
could not leave India during his term of office. 
But consequent on an amendment of the Sta. 
tute made in 1924, he could be granted leave of 
c 

15. Report of the Indian Statutory (Simon) Com- 
mission, Vol. I, p. 177, para 189. 
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absence for four months, once, bur not more than 
once, unless special reasons required it. 


Powers and responsibilities 

As already said, the Central Government was 
the Governor-General in Counci and all transac 
uons of the Government oi India were made uy 
the Governor-General and his bacculve Counci 
wuch met at short intervals. un actual pracace 
omy Uic most important decisions of the Govern 
meut of india were made at the meetings of tic 
execuuve Council, Matters oi a routine nature 
and other minor matters were decided and uis 
posed oi by Members in charge of the differen; 
"x parunents; yet they had: behud them the autho- 
"ity of the whole Government. iut the Governor- 
Generat was empowered to overiule his Counci, 
Hoan lus judgement iic salety, uanquillity aud 
intcrests ox British India were essentially involved. 
inen, the rules lor the transacuon of business in 
the Council, the allocation ol portiolios among 
the Members of the Executive vouncil, and the 
limitation of their scope, were entirely subject 10 
the final decision of the Governor-General. On 
the legislative side, he could dissolve either Cham- 
ber oi the Central Legislature or, in special cir 
cumstances, if he thought fit, he could extend its 
lite beyond the normal term. He could also insist 
on the passing of legislation rejected by either or 
both Chambers by certitying that such legislation 
Was essential lor the safety, tranquillity or inte 
Fests of British India or any part thereof. Aud 
waile he might, with the assent of his Council, 
restore grants refused by the Lcgislative Assembly, 
he could on his own sole initiative authorise such 
Expenditure as he thought necessary for the safety 
or tranquillity of British India or any part there- 
ol. He could withhold his assent to any Bill, 
Central or Provincial, or reserve such Bill for His 
Majesty's pleasure. He also exercised the power 
to issue and promulgate Ordinances which were 
effective for six months and had the same force 
as law duly passed by the Legislature. The pre- 
vious sanction of the Governor-General was re- 
quired for the introduction of certain classes of 
Bills, both in the Central and Provincial Legisla- 
tures. It was for him to decide what items of 
*xpenditure fell within the non-votable categories. 
He could also nominate a number of official and 
non-official members to the Central Legislature, 


The Governor-General was also alternatively 
16—CHT 


called Viceroy. He held the direct charg: 
of the relations of India with foreign countries, 
and of British India with the various Indian 
Mates, All decisions of importance in connection 
with the Indian Staves, though issued in the name 
of the Government of India, were really a special 
concern of the Viceroy, In the event of grave 
misgovernment or internal political trouble in 
the States, “when need for interference by the 
suzcrain power occasionally" arose the actual res 
ponsibility rested upon the Governor-General 
himself to initiate such action as he decmed ne- 
cessary and appropriate, The Viceroy, was the 
link between British India and the Indian Princes, 
Mc paid ceremonial visits to the States and presi- 
ded at the annual session of the Chamber of 
Princes, 


The Governor-General was at all times in in- 
timate relation and consultation with the Secre- 
tary of State for India, and kept him fully in- 
formed of Indian events through regular cor- 
respondence both by letter and cable. According 
to Section 33 of the Government of India Act, 
1919, the Governor-General in Council was to 
pay due obedience to all such orders as he re 
ceived from the Secretary of State. By the exer- 
cise of the powers of control over Indian legis- 
lation, finance and administration inherent in 
the Secretary of State, the supervision of Bri- 
tish Parliament over Indian affairs was secured. 


These were the principal legal powers of the 
Governor-General, "but no more list of powers 
can convey the full importance of his office or the 


range of his individual authority’"* His perso- 
nality and influence profoundly affected the 


course of Indian politics. He took occasional 
opportunities of placing his views before the Cen: - 
tral Legislature by direct address, and by his per- 
sonal intervention many a political crisis was 
averted. He would personally discuss with lead- 
ing men in public life vital issues confronting 
the country and grave political events. The Gov. 
*rnor-General would remain in constant commu- 
nication with the Governors of Provinces, and no 
new policy of any importance was ever embarked 
upon by them without prior consultation with, 
and the general concurrence of, the Governor- 
General. i f 
— ee e eae 
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THE CENTRAL LEGISLATURE 


The Indian Legislature consisted of the Gov- 
ernor-General and two Chambers, viz., the Coun- 
cil of State and the Legislative Assembly. It was 
a bicameral legislature at the Centre. The authors 
of the Montagu-Chelmsford Report, while conced- 
ing an elected majority in the Assembly, consider- 
ed it necessary that the concession should be ac- 
companied by the establishment of a second cham- 
mer, “which will have the effect of securing to the 
Government in essential matters the final power 
of legislation." This frankly expressed object 
was to create “a separate constitutional body, in 
which the Government will be able to command 
a majority.“ Montagu and Chelmsford disclaim- 
ed the intention of instituting complete bicamera- 
lism, and regarded the Council of State rather as a 
Chamber of appeal from the refusal of the Lower 
House to pass necessary legislation. The Govern- 
ment of India Bill, as drafted, contained the pro- 
visions for the Upper Chamber on the same lines. 
But the Joint Parliamentary Committee to which 
the Bill was referred, rejected the plan altogether. 
Under the scheme which the Committee proposed, 
there was no necessity to retain the Council of 
State as an organ for Government legislation. It 
should, in the opinion of the Committee, be re- 
constituted from the commencement as a true 
"second-Chamber'". 


'The Council of State 


The authors of the Montagu-Chelmsford Report 
had suggested that the Council of State should be 
composed of 50 members, exclusive of the Gover- 
ner-General who would also be its President. Out 
of its total strength not more than 25 were to be 

- officials, including the members of the Executive 
Council, and 4 to be non-officials nominated by 
the Governor-General. The remaining 21 wer? 
to be elected members. Their intention was that 
the Government should command a majority in 
the Council of State as it “will be the supreme 
legislative authority on all crucial questions.“ 
The Government of India Act, 1919, fixed the 
maximum size of the Council of States at 60, out 
of which 34 members were to be elected and the 


17. Report on Indian Constitutional Reforms 
(1918), p. 178, para 277. 
18. Ibid. 
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remaining to be nominated. But not more than 
20 of the nominated out of a total of 26 such mem- 
bers were to be "officials", including members of 
the Governor-General's Executive Council, nomi- 
nated to be members of the Council of State. 

The electorate for the Council of State was 
so framed as to give the Upper House a character 
distinct from that ol the Legislative Assembly, 
and indeed the franchise was very restricted. 
Property qualifications were pitched so high as to 
secure the representation of wealthy landowners 
and merchants. Previous experience in a Central 
or Provincial Legislature, service in the chair of 
a municipal committee, membership of a Univer- 
sity Senate, and similar tests of personal stand- 
ing and experience in affairs qualified for a vote. 
Electors were for the most part grouped in com- 
munal constituencies. Women were not entitled 
to vote at elections to the Council of State, or to 
oller themselves ior election, though the Counal 
ol State was empowered to pass a resolution remov- 
ing both these barriers. 

The term of the Council of 
years, unless it was dissolved earlier. The Gov- 
ernor-General could also extend its lile beyond 
the normal term. The President ol the Council 
of State was nominated by the Governor-General 
from among its members and he presided over 
its meetings. All questions were determined by 
majority of votes of the members present other 
than the member presiding, who was to exercise 
a casting vote in case of equality of votes. "Though 
a Member of the Governor-General's Executive 
Council had the right of attending and address 
ing both the Chambers, he could bc appointed 
member of one Chamber only. The Council 
of State and the Legislative Assembly exercised 


State was five 


co-ordinate powers in legislation aud taxation, 
but not in grant of supply. That was exclusively 
Provision 


reserved for the Legislative Assembly. 
was made in the Act for resolving deadlocks b^ 
tween the two Houses by means of a joint sitting 
which might be convened by the Governor- Cen. 
eral six months after the difference had arisen. 


The Legislative Assembly 

The Government of India fixed for the Legislt 
tive Assembly a minimum membership of 140, of 
whom 100 were elected, and of the T ininé 
forty, 26 were official members and 14 were nom 
nated non-officials. The Act authorised i 
err of the DIC 
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bers were elected and at least one-third of the re 
maining were non-ofücials By the Rules made 
under the Act there were 105 elected members; 
including one from Berar.” Ihe Governor-Gene- 
ral was not a member of either Chamber, but 
he was given the right to address a Chamber, 
and for that purpose to require attendance of its 
members, Officials were not qualified for elec- 
tion and if non-official member accepted office 
in the service of the Crown his seat in the Legis- 
lature became vacant. The nominated non-oíh- 
cial members included the sole representative of 
the Depressed Classes, the sole representative of 
the Indian Christians, a representative of the 
Anglo-Indian community, a non-official from the 
North-West Frontier Province, a representative 
ot the labour interests and another of the Asso- 
ciated Chambers of Commerce. 

The 26 official members included most of the 
Members of the  Governor-General's Executive 
Council; the rest were members of the Council 
of State. The other official members were either 
important Members of the Government of Judia’s 
Secretariat, such as, the Military Secretary and 
the Foreign Secretary, or were nominated as re- 
presentatives of the different Provincial Govern- 
ments, They constituted the “official bloc". 

The elected members were distributed amongst 
the Provinces not on the basis of population 
or area but upon the consideration of the im- 
portance of each Province. The franchise was 
arranged on the same lines as for the Provincial 
Councils, but with somewhat higher qualifica- 
tions. Muslims secured separate representation 
through the creation of constituencies containing 
none but Mohammedan voters in all Provinces 
except Burma. Europeans also had separate re- 
presentation, with one seat in Madras, two in 
Bombay, three in Bengal, and one each in the 
United Provinces, Assam and Burma. There were 
Do separate European representatives from the 
Punjab, Bihar and Orissz, or the Central Pro- 


' vinces. The Sikhs of the Punjab formed two 
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20. In 1903, Berar was transferred by the Nizam 
of Hyderabad to the British Government on 
perpetual lease and was added to the Central 
Provinces, Though, the Assigned Districts of 
Berar were not technically British territory it 
was given a title of representation in the As- 
sembly by the Governor-General s power of 
nomination. But the representative was eleet- 
ed by Berar voters, 
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separate constituencies, each returning a mem- 
ber. Forty-eight out of 105 seats filled by election 
were "non-Mohammedan" general constituencies, 
whether rural or urban, that is, the electorate 
excluded Mohammedans, though it included ali 
other qualified voters, except Europeans and 
Sikhs in constituencies where those had separate 
electorates. Apart from the general constituencies, 
Mohammedan and non-Mohammedan, and the 
European seats, there were certain "special" cons- 
tituencies for landowners and for Indian com- 
merce 


‘The normal duration of the Legislative As- 
sembly was three years. The Governor-General 
could dissolve either Chamber at any time, or 
might extend the life of the Assembly in special 
circumstances. After the dissolution of the Cham- 
ber the Governor-General was to hold its next 
session within not more than six months, or with 
the sanction of the Secretary of State for India 
not more than nine months of the date of dis- 
solution. ‘The sitting of a Chamber could also 
be terminated by prorogation or adjournment. 
Prorogation terminated a session and was effected 
by order of the Governor-General. Adjournment 
simply postponed the transaction of business for 
a specified period and was effected by order of 
the person presiding. f 
The authors of the Montagu-Chelmsford Report 
had laid down that "the President of the Legisla- 
tive Assembly should be nominated by the Gov- 
ernor- General. We do not propose that his choice 
should be formally limited, but it seems neces- 
sary that, at any rate for the present, the Presi- 
dent should be designated from among the offi- 
cial members.“ This recommendation was depart- 
ed from the Government of India Act, which 
provided that for the first four years of the exis- 
tence of the Legislative Assembly the President 
should be appointed by the Governor-General, 
but that thereafter he should be a member of 
the Assembly elected by that body and approved 
by the Governor-General. The Assembly also 
elected a Deputy President, subject to the approv- 
al of the Governor-General, who presided at the 
meetings of the Assembly in the absence of the 
President. The President and the Deputy Presi- 
dent received salaries as determined by an Act of 
the Central Legislature and both ceased to hold 


21. Report on Indian Constitutional Reforms 
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their respective offices on ceasing to be members 
of the Assembly. They could be removed from 
office by a vote of the Assembly with the concur- 
rence of the Govenor-General. 


POWERS OF THE CENTRAL LEGISLA- 
TURE 
Legislative Powers 
The Central Legislature had the power to make 
laws for all persons, courts, places, and things 
within British India, for all subjects of His Ma- 
jesty and servants of the Crown within other parts 
of india, and for all Indian subjects of His Majesty 
without and beyond, as well as within, British 
India. But the general power was subject to cer- 
tain restrictions. Moreover, previous sanction of 
the Governor-General was required for the in- 
troduction of any measure affecting — 


(1) the public debt or public revenues of 
India or imposing any charge on the revenues 
of India; 

(2) the religion or religious rites and usages 
of any class of British subjects in India; 

(3) the discipline or maintenance of any pari 
of His Majestys Military, Naval or Air Forces; 

(4) the relations of the Government with For- 
eign Princes or States; or any measure:— 

(a) regulating any Provincial subject, or any 
part of a Provincial subject, which had 
not been declared by Rules under the 
Act to be subject to legislation by the 
Indian Legislature; 

(b) repealing or amending any Act of a Local 
Legislature; 

(c) repealing or amending any Act or Ordi- 
nance made by the Governor-General. 

The assent of the Governor-General was neces- 
sary lor every Bill to become an Act. The Gov- 
ernorGeneral might withhold his assent there- 
to or return the Bill for re-consideration by the 
Legislature or reserve it for the signification oí 
His Majesty's pleasure. He had also the power 
to prevent the introduction of any Bill or amend- 
ment to a Bill, and in case it had already been 
introduced, to stop all further proceedings in 
relation to it, by certifying that the Bill or any 


22, Government of India Act, 1919, S. 65 (2) and 
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clause of it, or the amendment, affected the 
safety or tranquillity of British India. If either 
House refused to introduce the Bill so certified 
or failed to pass it in a form recommended by the 
Governor-General, the Governor-General could 
certify that the passage of the Bill was essential 
for the safety, tranquillity or interests of British 
India or any part thereof. The Act passed in 
this manner was required to be laid before both 
Houses of British Parliament, and was not to 
take effect until it had received His Majesty's 
assent. In an emergency, however, the Gover- 
nor-General was empowered to direct that the 
Act should come into optration forthwith sub- 
ject to disallowance by His Majesty in Council. 


The authors of the Montagu-Chelmsford Report 
disclaimed the intention of instituting a complete 
bicameral system, and regarded the Council of 
State as a Chamber of Appeal from the refusal 
of the Lower House to pass necessary legislatiou. 
It would, therefore, had performed much the 
same function as the Grand Committees which 
they proposed for the Provinces. The method they 
proposed was that, if the Legislative Assembly 
refused to authorise an indispensable measure, 
the Governor-General might certify that the Bill 
was essential to the interests of peace, order, or 
good government, and thereupon, after it had 
passed through all the stages in the Council of 


State, the Bill would become law without refe- 


rence to the Assembly.* The Government of 
India Bill was introduced into Parliament with 
provisions for the Council of State which follo- 
wed the lines suggested in the Report. The 
Join: Select Committee rejected the plan. It 
reported that it did not “accept the device in the 
Bill as drafted, by carrying out government through 
the Council of State without reference to the 
Legislative Assembly, in case where the latter 
body cannot be got to assent to a law which the 
Governor-General considers essential under the 
scheme which the Committee propose to substitute 
for this procedure, there is no necessity to retain 
the Council of State as an organ for government 
legislation. It should, therefore, be reconstituted 
from the commencement as a true second Cham- 
ber." The alternative Scheme to which the Com- 
mittee referred was the plan that was embodied 
in the Act, by which the Governor-General might 
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certify that it was essential for the safety, tran- 
quillity or interests of British India that a Bill 
which either Chamber refused to pass should be- 
come Law. 


Financial powers 

The 1919 Act provided that the Budget or the 
annual estimated Expenditure and revenue of 
the Governor-General in Council (Government 
of India) would each year be laid in the form 
of a statement before both the Houses of the 
Central Legislature and submitted to the vote of 
the Assembly in the form of demands for grants.“ 
The control exercised by the Assembly was sub- 
ject to the following restrictions: 

(1) No proposal for the appropriation of any 
revenues was to be made except on the recom- 
mendation of the Governor-General. 

(2) Proposals relating to the following heads 
of expenditure were not submitted t» the vote, 
nor were they open to discussion in either Cham- 
ber at the time when the annual Statement was 
under consideration, unless the Governor-Gen- 
eral so directed:— 

(i) interest and sinking fund charges on 

loans; 

(ii) expenditure of which the amount was 

prescribed by or under any law; 

(iii) salaries or pensions payable to or to the 

dependants of: 

(a) persons appointed by or with the ap- 
proval of His Majesty or by the Secre- 
tary of State in Council; 

(b) Chief Commissioners and Judicial Com- 
missioners: 

(c) persons appointed before the Ist day of 
April 1924, by the Governor-General in 
Council or by a local government to ser- 
vices or posts classified by rules under 
the Act as superior services or posts; and 

(iv) sums payable to any person who was or 
has been in the Givil Service of the Crown in 
India under any order of the Secretary of State 
in Council, of the Governor-General in Council, 
or of a Governor, made upon an appeal to him 
in pursuance of rules made under the Act; 

(v) expenditure classified by the order of the 
Governor-General in Council as:— 
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(a) ecclesiastical; 
(b) political; 
(c) defence. 

(3) Under the last head nearly the whole of 
the Army expenditure was "Non-voted", but the 
charges of the civil secretariat of the Army De- 
partment were not included in this classifica- 
tion. The classification of certain expenditure 
as “political” resulted in excluding from the vote 
of the Legislative Assembly the expenses of the 
Department which was concerned with the rela- 
tions between the Crown and the Indian States, 
As regards votable expenditure, the demands 
for grants were submitted to the Legislative As- 
sembly alone, though the Annual Statement of 
estimated revenue and expenditure was present- 
ed simultaneously in both Houses, and in both 
the same discussion of main principles was per- 
mitted. Both Houses possessed equal powers of 
dealing with the Budget, but only the Assembly 
could grant or withhold supply. If the Legisla- 
tive Assembly declined to vote a demand put be- 
fore it, the Governor-General in Council was 
empowered to declare that he was satisfied that 
the demand which had been refused was essential 
to the discharge of his responsibilities. ‘The de- 
mands thus refused were thereupon deemed to 
have received the assent of the Legislative As- 
sembly. The exercise of this power of the Gov- 
ernor-General was usually called the — "restora- 
tion" of a rejected demand for a grant. 

(4) The Governor-General was empowered in 
cases of emergency, to authorise such expenditure 
as might, in his opinion, be necessary for the 
safety or tranquillity of British India or any part 
thereof. 


Influencing the Government 

The Montagu-Chelmsford Report did not pro- 
pose any element of responsibility at the Centre 
and, accordingly, the Act of 1919 introduced res- 
ponsive and not responsible government at the 
Centre. Influence was exercised by the Central 
Legislature in three ways: firstly, through the 
medium of questions and resolutions, secondly, 
through the financial powers which the Assembly 
possessed over votable items in the Budget, and 
thirdly, through the Standing Committees. 

The use of the power of interpellation had 
been steadily and effectively developed with the 
growth of parlivmentary experience and, as the 
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Indian Statutory Commission remarked, it had 
been "more often used to draw attention to 
matters of real public importance, and Govern- 
ment action has repeatedly been influenced by 
such questions.“ As a method of bringing influ- 
ence to bear on Government, resolutions moved in 
the Legislature had been an effective device for 
influencing the Government, as they offered great- 
er scope for argument and discussion, Of the 91 
divisions which took place in the Legislative 
Assembly before 1928, 51 went in favour of 
Government and 40 against it. The extent of the 
influence exerted in this way could bc realised 
by a reference to some of the matters set in nio- 
tion by non-official resolutions, as, for instance, 
the adoption of the policy of ‘discriminating 
protection’, the statutory recognition and regul- 
ation of trade unions, the Repeal of the Press 
Act and certain other laws arming, the Executive 
with special powers in emergencies and the abo- 
lition of the excise duty on cotton and the cons- 
titution of an Indian Territorial Force. The Gov- 
ernment gave full effect to 37, and partial effect 
to 36, non-official resolutions. The corresponding 
figures for resolutions of the Council of States 
to which effect was given fully, partially, or not 
t all were $2, 24 and 29. 


The Assembly also made effective use of its 
financial powers. The cuts made in the first two 
Budgets of 129 and 953 lakhs respectively, were 
accepted by the Government. In 1924, the Swa- 
rajists succeeded in rejecting demands amounting 
to 4} crores, although these were restored by the 
Governor-General in Council. The third Assem- 
bly after registering its protest threw out cer- 
tain major demands and accepted “cut motions” 
with the object of drawing attention to specified 
grievances. 


Two Committees, the Standing Finance Com- 
mittee, and the Committee on Public Accounts 
formed part of the machinery of the Assembly 
and both exercised an important influence on 
the Executive. The Standing Finance Com- 
mittee consisted of 14 members elected by the 
Assembly, with the Finance Member as Chair- 
man. Its principal function was the scrutiny of 
the Government’s proposals for new items of 
votable expenditure. It was an advisory body 
"but the Executive has never persisted in pre- 
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senting to the Assembly demands for supply 
against which the Committee has recorded its 
advice, and the Assembly has never directly dis 
sented from its view. 


The Public Accounts Committee 
powered to deal with auditing and appropriation 
of the accounts of the Governor-General in Coun- 
cil, and its duty was to satisfy itself that the 
money voted by the Assembly had been spent 
within the scope of the demands granted by the 
Assembly. Its activities were recognised as ex. 
tended to “non-voted”, as well as "voted", ex- 
penditure. Eight of its members were elected by 
the Assembly and three nominated by the Gov- 
ernor-General. The Finance Member would be 
its ex-officio Chairman. Its scrutiny of expendi- 
ture was jealous and detailed, and it notably 
enlarged the authority of the Assembly. 


The Joint Parliamentary Committee express 
ed the view that if Standing Committees were 
attached to certain Departments of the Govern- 
ment for consultative and advisory purposes, that 
would help in assisting the political education of 
India. The Government of India did not estab- 
lish such committees for all its Departments, 
but in some cases where they had been attached 
as the Standing Committee on Emigration and 
the Central Advisory Council for Railways, they 
proved of real assistance to the Departments 
concerned. “Not only have they been effective in- 
terpreters of public opinion to Government, but 
a closer acquaintance with the difficulties of 
Government has on more than one occasion pro 
vided the latter with unexpected champions !^ 
the. Legislature." 


was em- 


Relations between the Houses 
The Legislative Assembly and the Council of 
State, as constituted under the 1919 Act, were 
so different in their complexion that differences 
were bound to arise between the two. The Gov 
ernment of India Act, 1919, therefore sought to 
provide methods for avoiding or composing such 
differences. The three means devised by the Act, oF 
by the Statutory Rules made under it, were: (1) 
Joint Committees, (2) Joint Conferences, and (3) 
Joint Sittings. The first was a means of forestal- 
ling differences and expediting the passage of a 
particular Bill. The adoption of this procedure re- 
2 S 
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quired a forma] resolution in each Howe and 
cach House nominated m equal number of 
members to constitute a Joint Committee to di» 
cum the zue involved. The second meam was 
to be wed when a difference of opinion had 
arisen. At the Joint Conference cach Howe was 
represented by an equal number of members 
but no decision was taken in such a conference 
The results of the conference were reflected in 
the subsequent proceedings of either or both 
House The GovernorGeneral in his discretion 
convened a Joint Sitting of both the Houses 
when differences had actually arisen between the 
two Houses. In the case of the third, when the 
House originating the Bill and the revising 
House had failed to reach agreement within 
six months of the passing of the Bill by the ori- 
ginating House, the Governor-General in his 
discretion could convene a joint sitting of both 
the Houses to resolve the differences. The Bill 
was discussed and voted upon in this joint meet- 
ing and decision was taken by a majority vote 
of the members assembled. The method of com- 
posing differences between the two Houses was 
applicable both to ordinary legislation and fin- 
ance Bills. There had been, however, no occa- 
sion to employ it for either. 


THE SECRETARY OF STATE FOR INDIA 
Changes in India Office 

The Reforms of 1919 introduced important 
changes in the sphere of the Home Governmen: 
also. It had long been complained that with the 
transfer of the East India Company's Government 
to the Crown in 1858, the British Parliament ceas- 
td to exercise more than a nominal control over 
the Government of India. The Act of 1919 sought 
to remedy the defect by making the responsibil- 
ity of the Secretary of State more real and effec- 
tive, It was provided that the salary of the 
Secretary of State, the salaries of his Under 
Secretaries and any other expenses relating to 
his department, instead of being paid out of the 
revenues of India, would be paid out of the 
moneys provided by Parliament. The Act pre- 
scribed powers of the Secretary of State and de- 
fined the region within which he could be held 
to account by Parliament. The Secretary of State 
was empowered to superintend, direct and con- 
trol all acts, operations and concerns which re- 
lated to the Government or the revenues of 
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ponsibility is, however,” 
Commision observed, “complicated by 
ence of the Council of India, which is 
with the Secretary of State in his d 
which has independent powers in 
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The Council of India 
The persistent decadesold demand of the 
Indian National Congress and the crucial proposal 
of the CongressLeague scheme for the abolition 
of the Council of India was not accepted both by 
the authors of the Mon 
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the advice of those whose 
is greater than that of the Secretary of 
The Joint Select Committee 
any rate, for sometime to come, it 
absolutely “necessary that the Secretary of 
should be advised by persons i 
ence and they are convinced 
Council existed, the Secretary 
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continue a 
behind it of tradition and authority." 

But the constitution of the Council of India 
was modified in several The maximum 
and minimum number of its members was fixed 
at 12 and 8 instead of 14 and 10 respectively. 
Instead of nine, half the numbers of members 
were required to have served or resided in India 
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mission, Vol. I, p. 180, para 195. 

30. Report of the Indiam Constitutional Reforms 
(1918), p. 187, para 293. 


248 


for ten years previous to their appointment. The 
term of office was reduced from 7 to 5 years. The 
Council was to hold meetings at least once in 
a month. The old procedure with regard to cor- 
respondence between the Secretary of State and 
India“ was repealed and such communication 
was directed to be carried on in the manner 
by the Secretary of State in Council. The Joint 
Parliamentary Committee recommended that the 
constitution of the Council “may advantageous- 
ly be modified by the introduction of more In- 
dians into it." The of a member was 
raised from £1,000 to £1,200, and in addition 
to it, an annual subsistence allowance was to be 

aid to any member who at the time of his ap- 
Boilicot was domiciled in India. 


The special powers of the Council were con- 
ferred by various Sections of the Government of 
India Act, 1919 which required the concurrence of 
3 majority of votes at a meeting of the Coun- 
cil for the decision of certain classes of que- 
stions, The most important of these were: (a) 
§rants or appropriations of any part of the re- 
venues of India—in effect, the expenditure of In- 
dian revenues, (b) the making of contracts for the 
purpose of the Act, and (c) the making of rules 
regulating. matters connected with the Civil Ser- 
vices, and, in particular, regulating the general 
conditions. under which the more important offi- 
cials served: Outside the field covered by these 
special. provisions the Secretary of State had 
power to direct the manner in which the business 
of the Secretary of State in Council was to be 
transacted andl any order made or act done in 
accordance with such direction was treated as 
heing an order of the Secretary of State in Coun- 
cil. The effect of this provision was that, except 
on matters for which à majority of the votes of 
the Council was required by the Act, the Secre- 
tary of State was free to lay before the Council 
or to withhold from it, at his discretion, any mat- 
ter arising for decision. 

High Commissioner for India 


Hitherto the Secretary of State in Council had 


conducted all the business transacted in the Unit- 
ed Kingdom in relation to the Indian Govern. 
ment. Section 35 of the Act of 1919 provided for 
the appointment of a High Commissioner for 
India, who was to perform functions of agency, 
as distingushed from political functions similar to 


31. As embodied in Sections 11, 12, 13 and 14 
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those performed in the offices of the High Com 
missioners of the Dominions. In matters com 
mitted to his charge the High Commissioner was 
to take instructions directly from the Government 
of India. His appointment, powers, and duties 
were to be determined by His Majesty by Order 
in Council. 


Relaxation of India Office Control 

With a view to ensuring the gradual develop- 
ment of self-governing institutions and the pro 
gressive realization of responsible government 
in India as an integral part of the British Em- 
pire, Section 33 of the Government of India Act 
1919, provided for the making of rules regulating 
and restricting the exercise of powers of supcrin 
tendence, direction and control vested in the Sec 
retary of State and the Secretary of State in Coun- 
cil. The procedure prescribed was that where 
rules related to the Transferred Subjects, they 
were to be made by the Secretary of State in 
Council. After they had been made, they were 
required to be laid before both Houses of Par- 
liament, and if an address was presented to His 
Majesty by either House, praying that the rules 
or any of them might be annulled, His Majesty 
in Council might annul the same, but without 
prejudice to the validity of anything already 
done thereunder, With regard to the rules relat 
ing to Reserved Subjects, they were required to 
be laid in draft before both Houses of Parlia- 
ment and the Secretary of State would then 
make the rules in the form in which they had 
been approved. 

By the rules made under this authority the 
powers of superintendence, direction and control 
vesting in the Secretary of State and the Secre- 
tary of State in Council were, in relation to 
Transferred Subjects, to be exercised only for the 
following specific purposes:— 

(a) to safeguard the administration of Cen- 
tral Subjects; 


(b) to decide questions arising between two 
Provinces in cases where the Provinces 
concerned had failed to arrive ot au 
agreement, 


(c) to safeguard Imperial interests; 

(d) to determine the position of the 1 
ernment of India in respect of questio 
arising between India and other parts 
of the British Empire; and 
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(e) to safeguard the due exercise and per 
formance of any power and duties pos 
sessed by or imposed upon the Secre- 
tary of State or the Secretary of State 
in Council under the Act or Rules 
made thereunder with the sanction of 
the Secretary of State in Council 

No statutory rules were made for the relaxa 
tion of control over the administration of Re. 
served Subjects. 


As regards the relation of the Secretary of 


State with the Government of India and 
the Provincial Governments, the Joint Par: 
liamentary Committee observed, The Commit. 


tce have given most careful consideration to the 
relations of the Secretary of State with the Gov- 
ernment of India, and through it with the Pro- 
vincial Governments. In the relations of the Sec 
retary of State with the Governor-General in 
Council, the Committee are not of opinion that 
any statutory change can be made so long as 
the Governor-General remains responsible to 
Parliament, but, in practice, the conventions 
which now govern these relations may wisely be 
modified to meet fresh circumstances caused by 
the creation of a Legislative Assembly with a 
large elected majority. In the exercise of his res- 
ponsibility to Parliament, which he cannot dele- 
gate to anyone else, the Secretary of State may 
reasonably consider that only in exceptional cir- 
cumstances should he be called upon to inter- 
vene in matters of purely Indian interest where 
the Government and the Legislature of India are 
in agreement,” 

The Committee laid emphasis on the adoption 
of such a convention with regard to the fiscal 
policy of India. “Nothing is more likely to en- 


danger,” the Committee added, “the good rela- 
tions between 


recom- 
mended that “the Secretary of State should, as 
far as possible, avoid interference on this subject 
when the Government of India and its Legisla- 
ture are in agreement, and they think that his 
intervention, when it does take place, should be 


«^ 


was formally accepted 

for India in his Despatch of June 30, 1921 on 
behalf of His Majesty's Government, The Indian 
“tatutory Commission quoted the words used by 
the Secretary of State, on March 5, 1921, in 
reply to a deputation from Lancashire on the 


the principle laid down by the Joint Select Com. 
mittee. Edwin Montagu said, "After that Re- 
port by an authoritative Committee of both 
Houses and Lord Curzon's promise in the House 
of Lords, it was absolutely impowible for me to 
interfere with the right which I believe was wise 
ly given and which I am determined to maintain 
~to give to the Government of India the right 
to consider the interests of India first, just as we, 
without any complaint from any other parts of 
the Empire, and the other parts of the Empire 
without any complaint from us, have a 
chosen the tariff arrangements which they think 
best fitted for their needs, thinking of their own 
citizens first. 


One of the first results of the fiscal convention 
was the appointment of the Fiscal Commission 
in 1922, on the suggestion of the non-official 
members of the Central Legislature." Its terms 
of reference were "to examine with reference. to 
all the interests concerned the tariff policy of 
the Government of India, including the desirab- 
ility of adopting the principle of Imperial Pre- 
ference.” The principal recommendation of the 
Commission was that the Government of India 
should definitely adopt a policy of protection to 
be applied with discrimination on certain lines 
indicated in the Report“ All claims of protection 
were to be examined by the Tariff Board, con- 
sisting of three persons. On the question of Im- 
perial Preference, the Commission recommend- 
ed that no general system should be introduced, 
but the possibility of preferential duties on a 
limited number of commodities should be com- 


OR "T 

32. Report of the Indian Statutory. (Simon) Com- 
mission, Vol. I, p. 356, para 402, 

33. The Commission consisted of 19 persons; four 
European offieials and businessmen, Professor 
Maynard Keynes an eminent economist, and 
seven Indians. 

74. Five Indian members wrote a minute of dis- 
sent. While not disagreeing with the main 
conclusions of the majority, they emphasised 
the necessity of the unqualified protection, 
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sidered by the Central Legislature after a preli- 
minary examination by the Tariff Board. The 
Report was discussed in the Central Legislature 
and after a heated discussion, the Legislative As- 
sembly accepted the Governments resolution 
that India’s fiscal policy should be “legitimately 
directed towards fostering the development of 
her industries.” 

The Joint Parliamentary Committee had also 
made analogous recommendations with regard. 
to the relation of the Secretary of State and the 
Government of India with Provincial Govern- 
ments so far as the Reserved Subjects were con- 
cerned. That is, in purely Provincial matters, 
which were Reserved, and where the Provincial 
Government and the Legislature were in agree- 
ment, their view should ordinarily be allowed to 
prevail. Over Transferred Subjects, on the other 
hand, the control of the Governor-General in 
Council, and thus of the Secretary of the State 
should be restricted within the narrowest poss- 
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ible limits defined under the Act. Soon after the 
introduction of Reforms the question arose whe- 
ther the administration of Transferred Subjects 
could properly be raised in Parliament, e.g.. by 
a question. The position was explained by the 
Under-Secretary of State for India, Lord Lytton. 
He explained that the Secretary of State for India 
in Council in pursuance of the suggestion of one 
of Lord Southborough's Committee and of the 
Joint Select Committee, limited the exercise of 
his power of superintendence, direction and con- 
trol, in relation to Transferred Subjects, to cases 
where Central Subjects or Imperial interests were 
affected. Lord Lytton appealed to the members 
of Parliament “to exercise an equal restraint in 
the use of rights of interrogation and criticism... 
Parliament must be content to limit its legal right 
of putting the young plants to see how they are 


growing.“ 


35. House of Lords, Debates, March 8, 1921. 


CHAPTER XVI 


Working of the Reforms 


Introduction of the Reforms 

The Reforms embodied in the Government oí 
India Act, 1919, were introduced in April 192] 
and a dyarchic Government was established in 
the Provinces of Madras, Bombay, Bengal, the 
United Provinces, the Punjab, Bihar and Orissa, 
the Central Provinces, Assam and Burma. In 1932 
the North-West Frontier Province became a Gov: 
ernor’s Province and the Act of 1919 became ope- 
rative there too. His Majesty the King-Emperor 
deputed his uncle, the Duke of Connaught, to 
inaugurate the Central Legislature under the 
new Constitution. The Central Legislature was 
formally opened on February 9, 1921. In his inau- 
gural speech, Lord Chelmsford, the Viceroy and 
Governor-General, referred to the immensity of 
changes brought about by the New Constitution 
and observed, For the first time the principle 
of autocracy which had not been wholly discarded .. 
in all earlier reforms was definitely abandoned." 
The Duke of Connaught delivered the message 
on behalf of the King-Emperor. George V con- 
veyed his greetings to the newly elected repre- 
sentatives of the Council of State and the Legis- 
lative Assembly and told them: “To-day you 
have the beginning of the Swaraj within my Em- 
pire and widest scope and ample opportunity 
for progress to the liberty which my other domi- 
nions enjoy. On you, the first representatives of 
the people in the new Councils, there rests a 
very special responsibility. For on you it lies by 
the conduct of your business and the justice of 
your judgments to convince the world of the 
wisdom of this great constitutional change.” 


l. The Duke of Connaught performed the in- 
augural ceremony of the Madras Legislative 
Council on January 12, of the Bengal Legisla- 
tive Council on January 30, and of the Bom- 
bay Legislative Council on February 23. The 
remaining Provincial Councils were inaugurat- 
ed by the Governors of their respective Pro- 
vinces, 
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The Duke of Connaught, in his speech, ap- 
pealed to all parties and persons in India, Bri- 
tish and Indian, to forgive and forget the past 
and co-operate in the future for common wel- 
fare. “Since I landed.” said the Duke, “I have 
felt around me bitterness and estrangement be- 
tween those who have been and should be 
friends. The shadow of Amritsar has lengthened 
over the fair face of India.” Faith and trust had 
given place to disappointment and disgust. Even 
M.K. Gandhi, who had initially favoured the 
policy of co-operation in working the Reforms, 
began to feel that "not only did the reforms not 
mark a change of heart but they were only a 
method of further draining India of her wealth 
and of prolonging servitude.“ 


ROWLATT COMMITTEE AND THE 
AFTERMATH 


Rowlatt Committee recommendations 


The passing of the Anarchical and Revolution- 
ary Crimes Act, 1919, brought Mohandas Karam- 
chand Gandhi on the Indian political scene. 
"While the Montagu Act (Government of India 
Act, 1919) “, wrote C. Y. Chintamani, "was not 
inherently bad and would have achieved gratify- 
ing results in favourable circumstances, actually 
it failed because of the combined unwisdom of 
the high Tory bureaucracy and the ultra-radical 
or semi-revolutionary Congress.“ While the Re- 
forms Scheme was still on the anvil, the bureau- 
cracy in India was intent upon arming itself per- 
manently with powers to deal with political offen- 
ces. In 1917, the Government of India appoint- 
ed a Committee, generally known as the Sedi- 
tion Committee, with Justice Sir Sidney Rowlatt 


2. Statement of M. K. Gandhi during the course 
of the trial on March 18, 1922. The Indian 
Annual Register (1922-23), Vol. II, p. 413. 


3. Chintamani, C.Y. and Masani, M.R. India's 
Constitution at Work, p. 7. 
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as President,"* "to investigate and report on the 
nature and extent of the criminal conspiracies 
and to advise Government to deal effectively 
with them." The Rowlatt Committee held its deli- 
berations in camera, and submitted its report in 
April 1918. The Committee agreed with the 
Government of India on the gravity of the revo- 
lutionary movement that had existed in the 
country and anticipated the danger of its recrude- 
scence. To meet such a contingency effectively, 
the Rowlatt Committee recommended that spe- 
cial legislation should be enacted  forthwith.* 

The Government of India prepared two Bills 
on the basis of the Rowlatt Committee's recom- 
mendations and introduced them in the Central 
Legislature. One of these Bills actually passed 
into law under the title of the Anarchical and 
Revolutionary Crimes Act, 1919. It provided 
for the speedy trial of anarchical and revolution- 
ary crimes by a special court consisting of three 
High Court Judges. There was no appeal from 
the decisions of the special courts, which could 
meet in camera, and take into consideration evi- 
dence not admissible under the Indian Evidence 
Act. A Provincial Government could order any 
person on suspicion "to furnish security or to 
notify his residence, or to reside in a particular 
area or to abstain from any specified act, or 
finally to report himself to the police." Provin- 
cial Governments were also empowered to search 
a place and arrest a suspected person without 
warrant and keep him in confinement “in such 
place and under such conditions and restrictions 
as it may specify.“ 


4. Other members of the Committee were: Sir 
Basil Scott, Chief Justiee of the Bombay High 
Court, Dewan Bahadur C, V. Kumaraswasii 
Sastri, Judge of the Madras High Court, Sir 
Verney Lovatt, Member of the Board of Reyə- 
nue, United Provinees, and Mr. (later Sir) 
Prabhash Chander Mitter, Vakil, Caleutta 
High Court. 

5. Montagu had warned Justice Rowlatt of such 
special legislation, An Indian Diary, p. 156. 
On October 10, 1918, Montagu wrote to 
Chelmsford, **T am studying the Rowlatt Re- 
port with great care. There is mueh in its 
reeommendations whieh is most repugnant to 
my mind . . I hate to give the Pentlands 
of this world and the O’Dwyers the chanee 
of locking up a man without frial^'. Waley, 
S. D, Edwin Montagu, A Memoir and an 
Account of his visits to India, pp. 176-77. 


6. The Seeond Bill, which the Government decid- 
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The Bills, as introduced in the Central Legis- 
lature, aroused the acutest feelings — throughout 
the country and were opposed by "every single 
non-official Indian member, elected and nominat- 
ed included, of the Central legislature but "the 
Government were unrelenting and unbending 
and employed their official majority" to bring 
the measures on the statute book. Tej Baha- 
dur Sapru, in the course of his speech in the 
Legislative Council, warned the Government of 
the dangers inherent in the Bill and made a fer 
vent appeal "to realise the situation as it ‘has 
been growing during the last few days and as 
it threatens to grow in future." Addressing the 
Viceroy, he observed, "My Lord, already there 
is a wave of indignation in the country; from 
one end to the other meetings are being held 
14 My Lord, you are going to throw the 
country into a whirlpool of agitation, such as 
it has never witnessed before.“ Gandhi had al 
ready notified his intention of meeting the situ- 
ation with a campaign of satyagraha, if the 
Rowlatt recommendation “should be embodied 
in the Bills.“ 

The Anarchical and the Revolutionary Crimes 
Bill became an Act of the legislature on March 
21, 1919. Gandhi was at that time at Madras. He 
immediately took stock of the situation and before 
launching his movement of styagraha (civil dis 
obedience) to precede it with a countrywide 
hartal (cessation of work) and advised the pto- 
ple "to observe the day of fasting and prayer.“ 
Originally, the hartal was fixed for March 30, but 
subsequently the date was changed to April 6. The 
change of date caused some confusion as the 
alteration of the date of hartal could not be 
known in time at many places. The people 
EE ees OR a tw i CDS 
ed to drop, made punishable the possession of 
seditious literature or documents with the 
intention to publish or to eireulate the same; 
and persons convicted of an offence against the 
State could be ordered to execute a bond of 
good behaviour for a. period exceeding tw? 
years, after the expiration of their sentences. 
Chintamani, C. V., Indiam Politics Since the 
Mutiny, p. 116. 1 
8. Proceedings of the Imperial Legislative 

Council, Vol. VII, April 1918 Mareh 1919, 

pp. 409, 452. Also refer to the observations 

of V. J. Patel, Surendranath Banerjea aud 

M. A. Jinnah, Ibid. pp. 452, 456, 463. 

9. Gandhi, M. K., My Experiments with Truth, 

Vol. II, p. 482. 

10. Ibid. p. 486. 
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“hailed the Rowlatt Satyagraha with delight. The 
great days of a revolution seemed to be com. 
ing. But the were Mrangers to nonvio- 
lent direct action.“ Delhi observed the hartal 
on March 30. The crowd of the people insisted 
upon the closing of a railway refreshment stall. 
which demand was resisted by the owner. The 
police intervened and arrested two persons from 
the crowd. These arrests infuriated the people 
and they refused to disperse until the arrested 
persons were released. According to the Hunter 
Committee,’ brick-bats were thrown upon the 
police and they had to resort to firing. The 
crowd thereupon collected in front of the Town 
Hall and the police fired again. “As a result of 
this the total number of persons killed by the 
firing on this day increased to eight. Only a 
dozen or so of the wounded persons came to 
Hospital for treatment but the number of the 
wounded on this day would exceed this figure 
Substantially.” 

The local leaders of Delhi requested. Gandhi 
to visit their place and he agreed to come after 
the hartal on April 6. On the night of April 7, 
he left Bombay, but the Government served 
upon him a notice at the Palwal Railway Sta- 
tion, near Delhi, banning his entry into Delhi 
and Punjab. Gandhi refused to obey the order. 
He was arrested and sent back to Bombay under 
Police escort and subsequently released, But 
when the news of his arrest had reached Ahmeda- 
bad, the people were greatly agitated and they 
observed hartal. The next morning à false ru- 
mour spread in the town about Miss Anusuya 

bhai's arrest. The millworkers were infu- 
tiated on the supposed arrest of Miss Sarabhai 
and committed acts of incendiarism and violence. 
The police fired upon the people several times 
and a military proclamation was issued on the 
morning of April 12. Miss Sarabhai had actually 
Sone to Bombay to meet Gandhi and when both 
arrived at Ahmedabad the agitators were paci- 


——— ŘŮ 

11. Munshi, K. M., Indian Constitutional Doou- 
ments, Vol. I, p. 15. 

12. Government appointed the Disorders Inquiry 
Committee, with Lord Hunter as its Chair- 
man, ‘‘to inquire and investigate the recent 
disturbances in Bombay and Punjab, 
causes and measures taken to cope with 
them’’, Total number of Members of the 
Committee, including the chairman, was eight 

hich 


fied and order restored. The proclamation was, 
withdrawn. 

Punjab was all quiet till April 10, although 
arte had been observed in ail the towns both 
^"^ March 30 and April 6 But Sir Michael 
O'Dwyer's speech in the Punjab — Legislative 
Council on April 7, exasperated the Punjabis, 
who were feeling sore againw the Rowlatt Act 
and had sharply resented the attitude of the Pun- 
jab Lieurenant-Govenor towards the proposed re. 
forms and his disdain of the Indian educated 
class. The Lieutenant-Governor had said; “The 
Government of this Province is and will remain 
determined that public order, which was main. 
tained so successfully dur ung the time of war, 
shall not be disturbed in times of peace. Action 
has, therefore, already been taken under the De. 
fence of India Act against certain individuals at 
Lahore and Amritsar, . The recent 
demonstrations against the Rowlatt Act in both 
Lahore and Amritsar... indicate how easily the 
ignorant and the credulous people. .. can be 
misled. Those who only want to mislead them 
incur a serious responsibility. . . Those who ap- 
peal to ignorance rather than to reason have a 
reckoning in store for them.’ 


The Punjab Government had served on Satya- 
pal and S.D. Kitchlew. two Amritsar leaders. 
orders under the Defence of India Act directing 
them not to address public meetings. But despite 
such orders complete harial was observed on 
March 30, and April 6. On April 9, the celebra- 
tions of Ram Naumi took place and a huge pro- 
cession was taken out. The same night the Gov- 
ernment issued orders for the deportation of 
Satyapal and Kitchlew and they were interned 
at Dharamsala under the Defence of India Act. 
The local authorities made elaborate arrange- 
ments to prevent any untoward incident. Next 
day, complete hartal was declared in Amritsar 
and the people marched in a procession to- 
wards the residence of the Deputy Commission- 
er to present their demand for the immediate 
release of their leaders The procession which 


13. The Congress Inquiry Committee Report, pp. 
6-7. 


14. Aecording to the faets related by the Hunter 
Committee the mob had not armed them- 
selves with sticks and lathis’? and did not 
molest or take notice of Europeans whom i: 
met on the way", The Disorders Inquiry 
Committee Report, p. 22, 
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was peaceful and non-violent was stopped by the 
police pickets posted at the railway level cross 
ing and pushed back towards the city. In doing 
so the police had to open fire twice. This infuriat- 
ed the processionists and they became violent. 
Troops were rushed to control the situation and 
by the evening the mob melted away. “The total 
number of persons killed on the 10th by fire of 
the troops was approximately ten; the number of 
the wounded must be greater.” 


Jallianwala Bagh tragedy 

On April 11, the people of Amritsar took out 
a huge procession of the dead in the last morning 
firing and it went off peacefully without any kind 
of incident. On the same evening Brigadier-Gene- 
ral Dyer arrived and took command of the troops 
stationed in the city. On April 12, a large number 
of arrests were made and a proclamation was issu- 
ed prohibiting the Assembly of more than five 
persons. The citizens of Amritsar had fixed a 
public meeting in the Jallianwala Bagh for April 
13, at 4.30 in the evening. No measures were 
taken by the Army Commander, Brigadier 
General Dyer, to prevent the holding of the 
meeting. But soon after the meeting had begun 
as scheduled. Dyer reached Jallianwala Bagh with 
troops and machine guns and, without giving 
warning to the people assembled there, ordered 
the troops to fire. The troops continued firing 
till the ammunition was exhausted. It was esti- 
mated that 1,650 rounds were fired. According to 
the official figures 379 were killed and 1,200 were 
wounded." According to non-official calculations 
the number of the killed varied from 1,000 to 
1.200.“ Dyer's own estimate of the killed was 
between 200 and 300. He said in his statement 
before the Hunter Committee that his purpose 
in ordering the troops to open fire was to pro- 
duce "a sufficient moral effect from a military 


15. The Disorders Committee Report, 


p. 29. 

16. Statement exhibiting Moral and Material 
Progress, and Condition of India, p. 36. 

17. Shardhananda ealeulated that not less than 
1,500 must have been killed. Pandit Madan 
Mohan Malaviya said in the Imperial Legis 
lative Assembly that the figure of 1,000 kill- 
ed was nearer the truth than the official claim. 
Proceedings of the Imperial Legislative Coun- 
cil, April 1919—Mareh 1920, Vol. LVII, 
p. 148. 
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point ot view not only on those who were present, 
but more especially throughout the Punjab”. 


There were sporadic outbreaks of violence in 
different parts of the Punjab. Martial Law was 
declared in five districts between April 15 and 
24, and was withdrawn on June 1l, except on 
railway lands from where it was finally with- 
drawn on August 25. Brigadier-General Dyer's 
exploit at Jallianwala Bagh was one of the worst 
acts of brutalily. The evidence given before the 
Hunter Committee and still more before the 
Congress Enquiry Committee“ left no doubt in 
any one's mind of the extent to which Martial 
Law authorities had gone in subjecting Indians 
to indignities and humiliations, the most notable 
of which was the crawling order which required 
people passing through a street where a mission- 
ary lady doctor, Miss Sherwood, had been assault- 
ed by the mob, to crawl like four-footed animals. 
All chose who lived in that street had to obey 
this order whenever, and no matter how many 
times they passed through the street, despite the 
fact that Miss Sherwood was protected in that 
very street by “decent citizens". Sitaramayya Te 
marks, “The incident became an object of mer 
riment and joking at the hands of the Quarter 
Master-General Hudson in the Imperial Legisla- 
tive Council.“ 

On April 19, Gandhi withdrew the Satyagraha. 
The Satyagrahi had to take the pledge that he 
would refuse civilly to obey those laws which 
were unjust, subversive of liberty and destruc- 
tive of the elementary rights of individuals. He 
had also to affirm that he would faithfully follow 
the truth and would refrain from violence to life, 
person and property. But Gandhi was greatly 

je Mir E 

18. Brigadier General Dyer's statement before 
the Disorders Inquiry Committee. Also refer 
to Valentine Chirol, India: Old and New, Pp. 


177-8. 

19. The Congress had first agreed to co-operate 
with the Hunter Committee and C. R. Das 
appeared on behalf of the Congress. But due 


to certain obvious difficulties it withdrew ps 
co-operation and undertook a separate inquiry 
by a committee composed of M. K. d 
Motilal Nehru, C. R. Das, FazkukHad $^ 
Abbas Tyabji, Motilal Nehru was replace" 
by M. R. Jayakar soon after the former Ti 
elected President of the Amritsar session © 
tho Congress. 
20, Sitaramayya, B. Pattabhi, The History of fM 
Indian National Congress, Vol. I. p. 165. 


Working of the Reforms 
shocked by the unexpected turn events had taken 
and admitted that he had made “a blunder of 
Himalayan dimensions which had enabled ill. 
disposed persons, not true passive resisters at all, 
to perpetuate disorders.” He announced the sus- 
pension of the passive resistance movement and de- 
clared his readiness to assist in every possible way 
to restore normal conditions. At the Amritsar scs 
sion of the Indian National Congress, held in the 
Christmas week of 1919, a resolution, drafted by 
Gandhi, was moved in the Subjects Committee, 
condemning both the massacre of Jallianwalla 
Bagh and the mad frenzy of the crowds during the 
Amritsar happenings. The Subjects Committee 
threw out the resolution, Gandhi was disappoint- 
ed. He firmly expressed his inability to be in the 
Congress, “if the Congress could not see its way to 
accepting his view-point."^ When the next day's 
session started, the President wanted the Sub- 
jects Committee to reconsider the resolution, as 
Gandhi, he said, was very keen on it. Gandhi 
spoke on the resolution he had drafted, for the 
best part of an hour. He said, “There is no great- 
tr resolution before this Congress than this onc. 
The whole key to success in the future lies in 
your hearty recognition of the truth underlying 
it, and acting up to it. To the extent we fail 
in recognising thte Eternal Truth that underlies 
it, to that extent we are bound to fail. | say ii 
there was no violence on our part,—we have ab- 
undant proof of it, and I can produce before 
you, chapter and verse from Viramgam, from 
Ahmedabad and from Bombay that there was 
violence on our part intended and committed, 
l agree that there was Brave provocation given 
by the Government in arresting Dr. Kitchlew 
and Dr. Satyapal and in arresting me who was 
bent on a mission of peace at the invitation of 
Dr. Satyapal and Swamiji (Swami Shraddha- 
nanda) these troubles would not have arisen. 
But the Government went mad; we went mad 
also at the time. I say, do not return madness 
with madness, but return madness with sanity 
and the whole situation will be yours.“ 
Gandhi kept all the delegates spellbound. 
"Ihe magic influence of his words and his pre- 
Sence swept us off our feet. When he stopped, 
we were at his feet.“ The resolution was re. 


21. Ibid., p. 186. 
22. Ibid., pp. 180-81, 


23. Munshi, K. M., Indian Constitutional Docu- 
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considered and accepted in its original form. Later 
Gandhi had his way in getting a resolution zc- 
cepting the Reforms passed. He was also asked 
to redraft the constitution of the Indian Na- 
tional Congress. Gandhi's resolution set the tone 
for the Congress. “The old guard was routed: 
Gandhiji was left in possession of the field, its 
unquestioned master.“ 


The year 1920 opened with a definite cleavage 
of parties in Indian politics, The Liberals had 
definitely cut themselves off from the Congress 
and there was absolutely no chance of their stag- 
ing a come-back. In the Congress itself, the 
events that were fast developing created a fur- 
ther schism amongst the Congressmen left be- 
hind. At the Amritsar session of the Congress the 
main issue was to co-operate in working the Re- 
forms or to reject them. The Resolution on Re- 
forms placed before the Amritsar session was C.R. 
Das's draft and it was for rejecting the scheme. 
The Resolution was approved by the Subjects 
Committee, but it underwent a serious change 
in the open session by incorporating at the. end 
that "pending such introduction, this Congress 
trusts that, so far as may be possible, the people 
will so work the Reforms as to secure an early 
establishment of full Responsible Government. 
and this Congress offers its thanks to the Rt. Hon- 
E. S. Montagu for his labours in connection with 
Reforms.” It was a compromise formula. Gandhi 
and Pandit Madan Mohan Malviya wanted to 
work the Reforms on the basis of offering co- 
operation in the measure in which Government 
co-operated with the people. The final Resolu- 
tion passed by the Congress “was a triumph 
neither for Das nor for Gandhi exclusively. It 
was a triumph for both, the addition of the 
rider for Gandhi, and its amended form for 
Das.“ But it was clear that differences were 
brewing amongst the Congressmen. 


The Non-Cooperation Movement 
A few months after the Amritsar session of the 

Congress the position of those who were in fa- 

vour of acceptance of the 1919 Reforms or their 

rejection was reversed, Now Gandhi stood for 

non-cooperation and those who had opposed his 
ments, Vol. T, p. 17. 

74. Ibid. 

25. Sitaramayya, B. Pattabhi, 
Indian National Congress, 


The History of the 
Vol I, p. 180. 


256 


cooperation to work the Reforms at Amritsar 
ranged themselves once again against him. The 
publication of the Turkish Peace Terms and the 
Hunter Committee's Report effected a speedy 
and startling change in the body politic of india. 
‘The former led to the Khilafat movement. During 
the World War, Lloyd George, the Prime Minister 
of Britain, had made a solemn promise to the 
Indian Muslims that the British were not “fighting 
to deprive Turkey of the rich and renowned 
lands of Asia Minor and Thrace which are predo- 
minantly Turkish iu race.” But as a result of 
the terms of the armistice, Turkey was de- 
prived of her homelands. ‘Thrace was given to 
Greece. Both Britain and France divided the 
Asiatic portions of the Turkish Empire betweeu 
themselves as Mandates. A High Commission was 
appointed with a view to depriving the Sultan of 
all his powers. The Muslim population in India 
were in rage and Ali brothers, Maulanas Shaukat 
Ali and Mohammed Ali, approached Gandhi for 
help in organising a mass movement against this 
‘betrayal’ by the British. Gandhi seized this 
opportunity and announced that he would lead 
the movement of non-cooperation ii the terms of 
peace with "Turkey did not meet the sentiments of 
the Muslims in India. “Jinnah, however, warned 
Gandhiji not to encourage the fanaticism oi the 
Muslim religious leaders and their followers.’ 
Jinnah was not the only person who foresaw 
danger in the Khilafat movement. Srinivasa Sastri 
wrote to P.S. Sivaswamy Aiyar, "....1 fear the 
Khilafat movement is going to lead us to disas- 
ter.“ But Gandhi went ahead. 


The publication of the Peace terms synchron- 
ised with the publication of the Humer Com- 


mittee Report. The findings of the Hunter 
Commitee filled all shades of public opinion 
in India with deep disappointment and dis- 


gust. The Report was not unanimous, thc 
Indian members differing from the Englishh. ‘Ihe 


26. Munshi, K. M., Indian Constitutional Docu- 
ments, Vol. I, p. 22. 

27. As quoted in above. Munshi, writes, Even 
during their honeymoon with the Congress 
the Ali Brothers were not slow to shout from 
the housetops that the Muslims were a master- 
race qua the Hindus. Muhammad Ali declar- 
ed: es, according to my religion and 
creed, I do hold an adulterous and a fallen 
Mussalman to be better than Mr. Gandhi’’ 
Ibid. 
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difference centred round the issue whether the 
outbreak in the Punjab was a premeditated re- 
volt or an accidental outburst. The English mem- 
bers took the former view and the Indians the 
latter. Accordingly, the Indian members held 
that Martial Law was not called for and accus- 
ed Dyer of having a "savage mentality”. The 
European members characterised Dyer's action 
"injudicious and improper". The Government of 
India, to whom the Hunter Committee submit- 
ted its Report for consideration, came to the con- 
clusion: "Nevertheless, after carefully weighing 
all the factors, we can arrive at no other conclu- 
sion than that at Jallianwala Bagh, General Dyer 
acted beyond the necessity of the case, beyond 
what any reasonable man could have thought to 
be necessary, and that he did not act with as 
much of humanity as the case permitted." The 


Government decided to communicate to the 
Commander-in-Chief its findings with the re- 
quest that he will take the necessary action." 


Even Montagu, who had earlier condemned Dyer 
for his “savage and inappropriate folly,"* main- 
tained that he “acted to the best of his lights and 
with a sincerity of purpose, but that he commit- 
ted an error of judgment." The Secretary of 
State, thus, practically condoned Dyer and ap- 
proved the action taken by the Commander-in- 
Chief in directing him to resign his appointment 
and that he would receive no further employ 
ment in India. 


On May 80, the All India Congress Commit 
tee met at Benares to discuss the Hunter Com 
mittee Report and the Turkish peace terms and, 
after a long debate, decided to hold a special se 
sion to consider the question of non-co-operation. 
The special session was held at Calcutta from 
4th to 9th Septembtr 1920, with Lajpat Rai as 
President, Gandhi himself moved the resolution 
on non-co-operation and boycott of the Councils. 
'The resolution was hotly contested and it was 
only by a narrow majority of seven votes that 
the Subjects Committee passed Gandhi's resolu- 
tion in which a graduated scale of boycott ye 
advocated. In the open session, Babu pipin Chan- 
dra Pal moved an amendment, supported by CR 
Das, by which the Prime Minister was asked tO 
feceive a minion from India to lay before him 


— 


28. Montagu to Chelmsford, July 17, 1919, 7 
S. D., Edwin Montagu, A Memoir ale 
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the statement of India's grievances coupled with 
a demand for immediate autonomy, and in case 
of his failure to receive the mission or to replace 
the Reforms Act of 1919 by a measure granting 
full autonomy to India, a policy of such active 
non-Co-optration be adopted as would leave no 
doubt in the minds of the British people that 
India could no lomger be governed as a depend- 
ency. In the meantime the country was recom- 
mended to give consideration to Gandhi's pro- 
gramme through a representative committee aud 
catty on preparatory propaganda in that behalf, 
After a long and earucsst consideration Gandlu's 
resolution was ultimately passed. 


ihe programme of non-co-optration was final- 
ly to be discussed and decided at the Nagpur ses- 
sion of the Congress. C.R. Das and his coutingent 
of 250 delegates opposed the non-co-operation 
resolution.  Maharashtra's opposition was not 
less intense. But the Nagpur session was a per- 
sonal triumph lor Gandhi. Even C. K. Das. 
who had come to oppose Gandhi, "surrendered 
to him". The Nagpur session, thus, switched 
over to Gandhian aims and means. 1 ie creed of 
the Congress was changed. Its object was declared 
to be “the attainment of Swaraj by peaceful and 
legitimate means”. The Congress session, wrote 
K. M. Munshi, “looked less like a political body 
than a religious gathering celebrating the d. 
vent of a Messiah. Jinnah (and if my memory is 
right, also Malaviyaji and Kharpade) stood up 
in that jeering assembly and opposed the oificial 
resolution.“ 


After the Nagpur session about twenty pro- 
minent members led by Jinnah and including K. 
M. Munshi left the Congress. When Gandhi 
forced Jinnah and his followers”, observed 
Munshi, out of the Home Rule League and 
later the Congress, we all felt, with Jinnah, 
that a movement of an unconstitutional nature, 
Sponsored by Gandhiji with the tremendous 
influence he had acquired over the masses, 
would inevitably result in widespread violence, 
barring the progressive development of self- 
governing institutions based on a partnership 
between educated Hindus and Muslims. Io 
generate coercive power in the masses would 
only provoke mass conflict between the two com- 


"he ee ee RR 
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munities, as in fact it did. 

The Prince of Wales visited India in Novem- 
ber 1921. The Congress had already resolved 
upon the boycott of all celebrations connected 
with the Prince's visit. The Congress and the 
Khilafat volunteers organised hartals and bon- 
fires of foreign cloth, The Khilafat volunteers 
were more military and they drilled and march- 
ed in mass formation wearing uniforms. The 
day the Prince of Wales arrived in Bombay, 
“there were not merely clashes and conflicts (be- 
tween the supporters of the Congress and those 
of the Government) in Bombay but rioting and 
bloodshed which extended over three or four 
days, resulting in the death of 53 Persons and 
wounding of 400 approximately, and which could 
not be put down in spite of Sarojini Devi, 
Gandhi and other leaders entering into the thick 
of the crowds and exhorting them to disperse, 
Numerous persons were injured in the melee 
and Gandhi fasted for five days pending the res- 
toration of order, as a penance for the excesses 
of che people. The Prince was scheduled to 
visit Calcutta on December 25. The Government 
of Bengal took precautionary measures by bann- 
ing the enrolment of volunteers and arresting 4 
large number of persons including Mr. and Mrs. 
C.R. Das and their son. Soon after the United 
Provinces and Punjab Governments ioilowed suit, 
By the time the Ahmedabad Congress could meet 
in session, Lajpat Rai, Pandit Motilal Nehru, 
Jawaharlal Nehru and many other prominent 
Congressmen were all in jail. 

It was at this juncture that negotiations were 
opened between Congress and Government. 
“Lord Reading, the Viceroy, became so unnetv- 
ed at the prospect of the heir to thc 
throne parading in full splendour through the 
empty streets of Indian cities that he decided to 
pay a heavy price to purchase friendly gesture 
from the Indian people. According to Patta- 
bhi Sitaramayya. "Lord Reading's presence in 
Calcutta... circumstances was taken advantage of 
by intermediaries like Pandit Madan Mohan 
Malaviya to bring about an understanding bet- 
ween the Government and the people, and Lord 


30. Ibid. 
31. Sitaramayya, B. Pattabhi, Zhe History of the 
Indian National Congress, Vol. I, p. 221. 
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Reading was willing—if only to avoid the boycott 
of the celebrations on the 25th December in 
Calcutta. He further adds that a deputation 
headed by Malaviya waited on the Viceroy on 
December 21. "Mr. Das was in the Alipore jail 
in the city of Calcutta and telephonic communi- 
cation took place between him and the intermedia- 
ris. Soon Gandhi had to be consulted. He was 
in Ahmedabad and by telegraphic communications 
it was agreed to by Government that the Civil 
Disobedience prisoners should be released and a 
Round Table Conference was to be held in 
March with 22 representatives for the Congress to 
consider the Reform Scheme.” 
..K. M. Munshi, on the other hand, says, 
“Pandit H.N. Kunzru and my friend Jamnadas 
Dwarkadas were deputed by Lord Reading, as 
well as Tej Bahadur, Mrs. Besant and Malaviya- 
ji to meet Gandhiji at Ahmedabad on Decem- 
ber 18, 1921, with the offer that Reading would 
call a Round Table Conference at Calcutta a 
week prior to the Prince's visit there, he himself 
representing the British Government, and India 
to be represented by her politicians including 
Gandhiji and. other Congress leaders. Reading 
further offered that at this conference, he would, 
on behalf of the British Government, concede 
full provincial autonomy and discuss the possi- 
bilities of dyarchy in the Central Government. 
All the political prisoners were to be released.’ 
‘The same offer was given to C.R. Das who was 
at that time in the Alipore Jail. “Das welcomed 
the offer inmmediately and telegraphed to Gandhi. 
Ar. accept it.“ According to Kanji Dwarka- 
, brother of Jamnadas Dwarkadas. "Gandhi at 
‘first was inclined to accept the offer, but about 
half-a-dozen Maulvis induced him to change his 
mind."* ‘Whereas Lord Reading had offered 
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amnesty for all political prisoners, Gandhi in- 
sisted on the release of all kinds of political pri- 
soners including the Ali Brothers and the Khila- 
fat movement prisoners. The Viceroy did not 
agree and the negotiations came to an end. The 
boycott programme of the Prince's visit was ob- 
served by the rest of India. 

Munshi says, Gandhiji's decision was most 
unfortunate“ According to Subhas Chandra 
Bose, “C.R. Das was beside himself with anger; 
“the chance of a life-time has been lost,’ he said. 
Had Gandhi accepted the Viceroy’s offer the 
political destiny of India would have taken, 
indeed, another shape. K. M. Munshi says tha: 
speculation in this respect is valueless now. "But 
it is impossible, as I look back over the ‘span of 
forty-five years, not to entertain the feeling that 
had Gandhiji accepted Reading’s offer we might 
have obtained Dominion Status before 1939 
without having had to partition India.” 

In the Ahmedabad session of the Congress, 
held in the last week of December, 1921, the 
non-co-operation programme reached its acme. 
Gandhi had promised "Swaraj inside a year" if 
his programme was adhered to and carried out. 
The year was about to close and in order to 
reach the goal every one of the ‘faithfuls’ was 
anxious to have a programme of mass civil dis- 
obedience, What was it, what would it be? Gen- 
dhi himself never defined it, never elaborated. it, 
never visualised it even to himself. The state 
of the country at the time as well as the duty 
of the Congress were aptly described in the open- 
ing paragraph of the main resolution of the 
Ahmedabad session. It read, "Fear had been cast 
off the people. A sense of self-respect developed 
in the Nation, Congressmen realised that service 
and self-sacrifice were the only means of winning 
public confidence. The prestige too of Gover- 
ment was materially shaken, and people had re- 
ceived good lessons regarding the ideology of 
Swaraj.” The resolution itself was a thesis on 
non-co-operation, its philosophy and programme 
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alike. While moving the resolution, Gandhi said, 


it “was absolutely the natural result of the na- 


onal activities during the past híteen monui, 
Lhe resolution did not, he explained, bar, boli 
and bang the door of negotiation, but kept it 
quite wide open if the Viceroy meant well, "but 
the door closed in his face if he means ill, no 
matter how many people got thei Braves, no 
matter what wild career this Tepréssion is io go 
through. There is every chance for him to hold 
à Round Table Conference, but it must be a real 
conference. If he wants a conference where only 
equals are to sit and where there is not to be a 
single beggar, then there is open door aud that 
door will always remain open. There is nothing 
in this resolution which any one who had mod- 
esty and humility need be ashamed ol. He 
added, “This resolution is not an arrogant chal- 
lenge to anybody but it is a challenge to the 
authority that is enthroned on arrogance, it is a 
humble and an irrevocable challenge to author- 
ity which, in order to save itself, wants to crush 
freedom of opinion and freedom oi association, — 
the two lungs that are absolutely necessary [or 
à man to breathe the oxygen of liberty. 

All political parties then in India did not sub- 
scribe to Gandhis programme of  non-co-opera- 
uon endorsed by the Ahmedabad scssion oL the 
Congres. But they were all really anxious to 
bring about an understanding between the Con- 
gress and Government, Accordingly, an All- 
Parties Conference was convened in Bombay 
irom January 14 to January 16, 1922. ‘Three 
hundred delegates attended it. ihe conterence 
passed a resolution unanimously condemning the 
repressive policy of the Government and suggest- 
ed that, pending negotiations, civil disobedience 
contemplated by the Ahmedabad resolution 
should not be proceeded with. The resolution 
Supported the demand for an early convening oi 
à Round Table Conference with authority to 
make a settlement on the questions of Khilafat, 
the Punjab and Swaraj, 
drawal of notifications under the Criminal Law 
Amendment Act banning organisations, and the 
Seditious Mectings Act, and release of all prison- 
ers convicted or under trial under them as also 
ol the Fatwa prisoners.“ The resolutions of the 
— x eee — 
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all. Parties Conference relati to non«o-opera. 
tion were virtually — by the Working 
Committee of the Congress at its meeting held 
on January 17, which postponed the starting of 
civil disobedience till the end of the month. The 
Viceroy summarily rejected the terms of settle. 
ment proposed by the All Parties Conference. 
Gandhi, then, wrote to the Viceroy on February 
l, intimating his intention to start civil disobe- 
dience in Bardoli* Gandhi gave seven days’ 
time to the Viceroy within which he should re- 
lease the political prisoners and free the press 
from administrative control. The Government 
of India promptly replied to Gandhi's letter 
justifying their policy as being only the result of 
Bombay riots and the dangerous manifestations 
of lawlessness in many other places, as well as 
the systematic campaign of violence, intimida- 
tion and obstruction by volunteer associations. 


But the proposed mass civil disobedience in 
Bardoli was abandoned on account of the 
Chauri Chaura incident. On February 5, when 
a Congress procession was taken out at Chauri 
Chaura, near Gorakhpur in the United Pro- 
vinces, 21 constables and a sub-Inspector were 
rushed by the mob in the police station, and 
the station and the men in it were set fire to. 
They all perished in the flames. The Congress 
Working Committee met at Bardoli on Febru- 
ary 12, suspended mass civil ^ disobedience and 
asked Congressmen to stop all activities designed 
to court arrest and imprisonment" The All- 
India Congress Committee, which met in Delhi 
on February 24 and 95, virtually endorsed the 
Bardoli resolution of the Working Committee, 
except that it permitted individual civil dis. 
Obedience in particular places of particular Jaws 
under the authority of the Provincial Co ] 
Committees and in ‘strict conformity to the con- 
ditions laid down in that behalf by the Congress. 


convicted of actions in pursuance of the 
fatwa (verdict) endorsing the resolution re- 
garding military service passed at the Karachi 
Session of the All-India Khilafat Conference 
held in July 1921. à 

45. Bardoli was Tehsil in the Surat District of 
Bombay Presidency, with a population of 
about 87,000, 

46. Subhash Chandra Bose sharply reacted to the 
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On March 13, 1922, Gandhi was arrested tor 
propagating sedition. Very likely, he would not 
have been arrested if the All-India Congress 
Committee had not reiterated its faith in civil 
disobedience. Gandhi's trial began on March 13, 
and he was sentenced to six years' imprisonment. 

The All-India Congress Committee authorised 
its President to appoint a committee to assess 
“Whether civil disobedience in some form, or 
some other measure of similar character, should 
be adopted.” The Committee, which consisted 
of Pandit Motilal Nehru, M. A. Ansari, V. J. 
Patel, Jamnalal Bajaj, C. Rajagopalachariar and 
Seth Chothani," with Hakim Ajmal Khan, the 
Congress President, as its chairman, was required 
meeting of the Congress scheduled for August. 
to tour round the country and report to the next 
The Committee, inter alia, recommended that: 

(a) “The country is not prepared at present 
to embark upon general mass Civil Disobedience 
of a limited character, eg, the breaking of a 
particular law or the non-payment of æ parti- 
cular tax for which the people are rcady. We re- 
commend that Provincial Committees be author- 
ised to sanction such limited mass Civil Dis- 
obedience on their own responsibility, if the con- 
ditions laid down by the All-India Congress Com- 
mittee in that behalf are fulfilled. 

(b) The Congress and the Khilatat at their 
Gaya session should declare that, in view of the 
fact that the working of the* Legislative Councils 
during their first term has, besides, proving a 
great obstacle to the redress of the Khilafat and 
the Punjab wrongs and the speedy attainment 
of Swarajya, caused great misery and hardship to 
the people, it is desirable that the following steps 
should be taken in strict accordance with the 
principles of non-violent non-co-operation to 
ayoid the recurrence of the evil: 

l. Non-co-operators should contest the elec- 
tion on the issue of the redress of the Punjab 
and Khilafat wrongs and immediate Swarajya, 
and make every endeavour to be returned in a 
majority. 

2. If the Non-co-operators are returned in a 
majority large enough to prevent a quorum, they 
should after taking their seats leave the Council 


47. In place of Seth Jamnalal, who could not 
accept the offer, 8. Kasturi Ranga Tyengar 
was appointed, Seth Chothani could not join 
at all. 
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Chamber in a body and take no part in the pro- 
ceedings for the rest of the term. They should 
attend the Councils occasionally only for the 
purpose of preventing vacancies. 

3. If Non-co-operators are returned in a maj- 
ority which is not large enough to prevent à 
quorum, they should oppose every measure of 
the Government including the budget, and only 
move resolutions for the redress of the aforesaid 
wrongs and the immediate attainment of Swarajya. 

4. If the Non-co-operators are returned in a 
minority they should act as pointed out in No. 2, 
and thus materially reduce the strength of the 
Council. 


As the new Councils will not assemble tiM 
January 1924, we further propose that the Con- 
gress session oí 1923 be held during the first in- 
stead of the last week of December and the mat- 
ter be again brought up for the issue of final 
mandate by the Congress in view of the elec 
tion.“ 

The members of the Committee were equally 
divided in their conclusions. Hakim Ajmal Khan, 
Pandit Motilal Nehru, and Vithalbhai Patel were 
in favour of entering into the Councils while 
Ansari, C. Rajagopalachari and Kasturi Ranga 
Iyengar recommended that there should be no 
change in the Congress programme of the boy- 
cott of Councils. The All-India Congress Com- 
mittee discussed the Report in the month of 
November and at the end "of five days analysis, 
criticism, invective and diatribe"^ it was resolv- 
ed that the country was not prepared for civil 
disobedience. But the Provincial Committees 


were authorised to sanction, on their own o 
that might 


ponsibility, limited civil disobedience 
be demanded by any situation, subject to ps 
fulfilment of the conditions laid down in tha 


behalf. The question of Council entry was held 


over till the Gaya session. 


Formation of the Swarajya Party 
C. R. Das was the President of the Gaya Cong 
ress, It was à momentous session as the entry into 
the councils caused thë greatest excitement an 
differences among the delegates. While de 
tained in Alipore Jail, Das conceived of a plan o 
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“non-co-operation within the Legislatures.’™ Ac- 
cording to this plan, Congressmen, instead of boy- 
cotting the Councils, would contest elections and 

ufter entry into the Councils were to camy on a 

policy of uniform, continuous and consistent op- 

position to the Government. It did not, however, 
mean thet the Congress should abandon any of 
its other activities. The plan really envisaged ex- 
tension of those activities by entering into the 

Councils and all public bodies. The report of the 

Civil Disobedience Enquiry Committee of the 

Congress, whose members were equally divided on 

the question of Council entry, was made public 

shortly before the Gaya session, and it greatly 
strengthened the hands of Das to pilot his plan. 

The atmosphere at the Gaya session was tense 
with excitement as quite a sizable number of the 
delegates felt strongly that the scheme of non- 
co-operation would be upset if the Congress ag- 
reed to the plan of entry into the Councils. The 
Khilafatists were under the influence of the 
Jamiat-ul-nlema which had issued a fatwa declar- 
ing council-entry as mamnooh (forbidden) , not 
haram (prohibited). After a stormy debate in the 
Subjects Committee the matter came for voting 
before the open session, when Srinivasa lyengar 
moved an amendment that Congressmen should 
contest elections, but they would not participate 
in the proceedings of the Councils. The amend- 
ment was carried with a big majority. The posi- 
tion of Das, who was the President of the Cong- 
ress for that session, became anomalous. He re 
signed from the Presidentship of the Congress to 
organise his own party under the name of the 
Swarajya Party," 

In January 1923, Das went to Bombay to can- 
vass the support of the old Home Leaguers for his 
Swarajya Party. He conferred with Jinnah, Jayakar, 
Rangaswami Ayyangar, Satyamurti and Munshi. 
But these meetings failed to produce any tangible 
result as Jinnah took a firm stand that the Swarajya 
ety peu jhe 

50. Subhash Chandra Bose, The Indian 
Struggle, 1940-49, p. 78. 

51. According to Sitaramayya, Das earried his 
resignation with him along with the Presi- 
dential address which he was to deliver (The 
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jeetion of his plan, the meeting of his sup- 
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Party should not in any manner be associated with 
Gandhi and Das not agreeing to the proposal.” 
Later in 1928, the Congress changed its pro- 
gramme. Congressmen were permitted to contest 
the forthcoming elections of the Councils, if such 
Congressmen had no religious or other conscien- 
tious objections against entry into the Coun- 
cils.” 

The Swarajya Party had barely two months time 
to prepare for the forthcoming elections, Its elec- 
tion manifesto emphasised the right of the peo- 
ple of India to control the existing machinery and 
demanded that the British Government would 
forthwith concede it. "It is no answer to this de- 
mand to say," the manifesto said, "that the Gov. 
ernment of India has no power under the Act to 
entertain it." The attitude of the elected mem- 
bers of the Party, it was declared, would depend 
on the action taken by the Government on the 
demand. If the right itself was conceded it would 
be a matter for negotiation between the Govern- 
ment and the nationalist members in the Assem- 
bly as to the manner in which the right was to be 
given effect to. "But in the event of the Govern- 
ment refusing to entertain the said demand, or 
after agreeing to do so, offering terms which are 
not acceptable, it shall be the duty of the mem- 
bers of the party elected to the assembly and the 
Provincial Councils, if they constitute a majority, 
to resort, in the words of the Party Programme, 
to policy of 'uniform, continuous and consistent 
obstruction with a view to make Government 
‘through the Assembly and Councils impossible.“ 

In the elections, the Swarajya Party was highly 
uccessful. It constituted a compact, well-disciplin- 
"d and the biggest single party in the Legislative 
Asscmbly. In Bengal and the Central Provinces 
the Swarajists were returned in sufficient strength 
to prevent voting of supplies, including Min- 
isters’ salaries, and force beakdown of the Consti- 
tution. The formation of Ministries in nearly 
all the Provinces in the teeth of their opposition 
led to a further development. A section of the 
Swarajya Party, led by men like N.C. Kelkar, Dr 
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Moonje and M.R. Jayakar, argued that under 
the prevailing conditions the Swarajists should 
accept ministerial responsibility to prevent the 
Moderates from assuming power and  influenc- 
ing the policies and programmes of the Gov- 
ernment. They, in short, pleaded for the policy 
of “responsive co-operation.” But the majority 
opinion in the Party did not accept this point 
of view with the result that they seceded to join 
the Liberals whose policy was similar to theirs. 
The Swarajya Party was, thus, left in a weak posi- 
tion in the Councils constituted after the third 
election. By the time of the election to the 
fourth Councils the Congress had reverted to 
the policy of boycott. 


| WORKING OF DYARCHY 


The txperiment of Dyarchy was tried most 
successfully in Madras, where, as a result of the 
1921 elections, the Justice Party* obtained a clear 
majority in the Council. The Ministry was form- 
ed exclusively from that Party under the leader- 
ship of a Chief Minister acting on the principle 
of joint responsibility. The practice of joint deli- 
berations between the Reserved and Transferred 
wings of the Government was also adopted and 
acting together, so far as possible, as a unitary 
government, although. the governor's Executive 
Council inciuded a Brahmin and a Mohamma- 
dan. In the 1923 elections, the. Tustice Party 
retained its majority, despite the entry into Coun- 
cil of the Swarajists, and again formed the Minis- 
try. But the Ministry faced a powerful Opposition, 
under the name of the United Nationalists. The 
Ministry was no longer independent of the support 
to be obtained from the official bloc and no- 
minated members of the Council. The 1996 
elections resulted in the Swarajists being the lar- 
gest party in the House, but they refused to accept 
office.. A ministry was formed from independent 
members, and was confronted with an Opposition 
composed both of Swarajists and the members of 
the Justice Party. Naturally, it did not show the 
same cohesion as in the previous six years, Diffe- 
rences between the Ministters showed themselves 


54. The Justice Party was formed in Madras by 
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object of securing social and economie jus- 
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at an early stage over the question of prohibition. 
The Ministry had eventually to be reconstituted 
in 1928, when two Ministers resigned on the ques- 
tion of cooperation with the Statutory (Simon) 
Commission. The Chief Minister remained with 
two new colleagues. Even with the support to the 
official bloc, the Ministry could not have remain- 
ed in office but of the tolerance at first of the 
Swarajists and later, when these swung against it, 
of the Justice Party. 

In no other Province could a homogeneous 
ministry be formed. Groupings in the Councils 
were small and fluid. In Bengal, the Swarajists 
(led by C. R. Das) entered the Council with the 
largest party (47 members) and in the Central 
Provinces they were in a clear majority. but they 


.had entered the Council to wreck the Reforms 


from within and bringing about a breakdown 
in the Constitution. In consequence, the trans- 
fer of subjects in these Provinces had to be tem- 
porarily revoked under the Act. The Ministries 
in all other Provinces were formed from diffe- 
rent groupings, heterogeneous in faith and with 
no clear-cut programmes. Ministers thus selected 
had to depend for support on personal adherents 
and official votes, including those of the nominat- 


ed members. The principle of joint responsibility 


was, accordingly, not recognised. Nor were joint 
deliberations between the two parts of Govern- 
ment made an absolute rule. 

Dyarchy was, indeed, a unique political experi: 
ment which was tried in nine Provinces of British 
India for a little more than sixteen years. — 
authors—Montagu and Chelmsord—of this political 
experiment were not oblivious of its inherent 
defects, but their objective was slow and prog- 
ressive realization of the ideal of responsible gov- 
ernment and they had no other alternative to 
offer. There must "be a period of political edi 
cation", they argued, "which can only be -— 
through the gradual but expanding exercise OF 
responsibility.“ It was, therefore, deemed ae 
ble to transfer responsibility for certain fun 
of government in the Provinces, while reservi : 
control over others. But Montagu had No 
round to the view that the policy of selégover? 
ment by stages laid down by the D 3 
August 20, 1917, which he had so aften m E 
eloquently defended, was not realistic. n 
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letter to Lord Willingdon, he wrote, . am 
convinced in my own mind that that has been the 
fatal mistake of our policy in India. "We ought 
to have let Indians run their own show from the 
beginning, with all its inefficiency and imperfec- 
tions, Development would have been made much 
slower, but the inevitable transition would have 
been less difficult.“ 


Failure of dyarchy 

The division of Provincial Governments into 
two parts, Reserved and Transferred, defeated 
the basic principle of the unity of government, 
paralysed its working and . destroyed efficiency. 
Government is one single whole, and it cannot 
be divided into water-tight compartments. The 
division of subjects into Reserved and ‘Transferred 
was illogical and arbitrary. Both the parts 
overlapped, and by isolating them from each 
other, their smooth articulation was choked. 
Education, for instance, was a Transferred subject. 
If it was to be made compulsory, then Finance- 
and Law and Order Departments of the Govern- 
ment must intervene, and under the system of 
Dyarchy both of them were Reserved subjects. If 
not other Departments, at least the hand of the 
Finance Deparatment intervened everywhere. This 
point was succinctly emphasised by Sir K. V. 
Reddy” in a Memorandum (dated August 6, 1924) 
submitted to the Reforms Enquiry Committee 
(1924), which has since become classical in the 
Constitutional History of India. He pointed out, 
“It will be noticed that I was a Minister for 
Development without the forests which in this 
Province is a Reserved subject. I was the Minister 
for 8 minus Irrigation, again a Reserved 
subject......As Minister of Agriculture I had 
nothing to do with the administration of the 
Madras Agriculturists’ Loans Act or the Madras 
Lands Improvements Loans Act. An attempt 
made by me at one time, only to make a few sug- 
gestions regarding the administration of these 
Acts, was considered ultra vires and a serious en- 
croachment upon the rights of the Reserved half 
of the Government on the ground that no file 
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57. Sir K. V. Reddy was a Minister in the Pro- 
vinee of Madras from December 7, 1990 to 
November 17, 1923. 


could be started by a Minister in any of the Re 
served subjects, the initiative being always with 
the Members of the Executive Council in all mat 
ters connected with Reserved subjects. Famine 
Relief of course could not be touched by the Min- 
ister for Agriculture......Then again I was a 
Minister for Industries without Factories, Boilers, 
Electricity and Water-power, Mines or Labour, 
all of which are Reserved subjects. Forests which 
supply so much material for Industries is also a 
Reserved subject in Madras. How a Minister for 
Industries can co-ordinate his work in industrial 
development with a ban not to touch any of the 
subjects so intimately connected with it; and. with- 
out the least power to have a hand in them it is 
impossible to conceive.” C. Y. Chintamani, ex- 
Minister, United Provinces, in his Memorandum 
(dated August 10, 1924) pointed out that Educa- 
tion was “a much divided subject. .. It is partly 
Central and partly Provincial partly Reserved 
and partly Transferred. ...Industries like Edu- 
cation is a much divided subject.” He also cited. 
a number of heads of Central and Provincial Sche- 
dules to “reveal the extent to which matters per- 
taining to indusries are excluded from the pur- 
view of the Ministers in charge’ of the pour 


ment of industries.“ 


In order to prove the impracticability to the’ 
division of subjects, Chihtamani cited a case re- 
lating to Agriculture. In 1921, an enquiry’ was 
started in the Department of Agriculture on thé 
question of fragmentation and sub-division of 
holdings with the approval of the Governor. 
When the officer who had conducted thé inquiry 
submitted his report in 1922 and a certain amount’ 
of noting had been done by the officiating Sec- 
retary for Agriculture “it began to be doubted 
whether after all the question should not have 
been dealt within the Revenue Department-a 
Reserved subject in charge of the Finance Mem- 
ber. H.E. (His Excellency) the Governor decided 
that the case should be transferred to him. I rais-’ 
ed no objection. It was only the other day—two’ 
years later—that the Governor-in-Council issued 
his resolution on the report of 1922. And his 
decision is that some work should be done in the 
Co-operative Department-a Transferred Depart- 
ment again." Chintamani cited this case "as one 
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of the many illustrations of the impracticability 
of making or maintaining æ clear-cut division of 
subjects" into Reserved and Transferred.” 

The Devolution Rules provided that if any 
doubt arose as to whether any matter related to 
the Reserved or Transferred subject. the Govern- 
nor should decide the question. and his decision 
would be final in that respect. If a matter affected 
substantially the administration both of Reserved 
and Transferred subjects, and there was disagree- 
ment between the Member of the Executive Conn- 
cil in charge of the Reserved subject and the Min- 
ister concerned on the Transferred side as to the 
action to be taken, the Governor was empowred 
to decide and direct in which Department the de- 
cision as to such action should be taken. It was 
also provided that before issuing such a direction 
all important matters would be considered by the 
Governor together with his Executive Councillors 
and Ministers. In giving such a direction the Gov- 
ernor could, if he thought fit, indicate the nature 
of the action which, in his judgment, should be 
taken, but the decision ‘should thereafter be arriv- 
ed at by the Governor-in-Council or by the Gov- 
enor and Minister or Ministers, according as the 
Department to which it had been committed was 
a Department dealing with Reserved or 5 Depart- 
ment dealing with Transferred subjects. 

The authors of the Montagu-Chelmsford Re- 
port had not contemplated in their scheme of 
Reforms that the Governor should occupy the 
position of a purely constitutional Governor who 
should be bound to accept the decion of Minis- 
ters. "We reserve to him a power of control,” 
they contended, “because we regard him as gene- 
rally responsible for his administration, but we 
should expect him to refuse assent to the propo- 
sals of his ministers only when the consequences 
of acquiesence would clearly be serious Sec- 
tion 84 of the Government of India Act, 1919, 
provided that in relation to Transferred Subjects 
the Governor would be guided by the advice of 
his Ministers unless he saw “sufficient cause" to 
dissent from their opinion, in which case he 
might require action to be taken otherwise then 
in accordance with that advice. The Instrument of 
Instructions directed the Governor that in con- 
sidering the Minister's advice and deciding whe- 
60. Ibid, para 67. 
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ther or not there was “sufficient cause” not to 
accept his advice he would have due regard to 
his relations with the Legislative Council and to 
the wishes of the people of the Province through 
their representatives. At the same time, the Ins- 
trument of Instructions armed the Governor with 
special responsibilities, thereby vesting in him 
wide discretion to override the decisions of his 
Ministers. Referring to the position of a Minister 
vis-a-vis the Governor, C. Y. Chintamani in his 
Memorandum to the Reforms Enquiry Committee 
submitted, “....Where in the opinion of the 
Governor a Minister acts unreasonably and to 
the detriment of the interests specially committed 
to His Excellency's charge by the Instrument of 
Instructions, where according to the information 
in his possession a Minister acts contrary to the 
views and wishes of his master, the Legislative 
Council, and where he is not amenable to the 
Governor's good advice, he can be asked to re- 
sign or even dismissed as he holds office during 
the Governor's pleasure. But he should, while 
he is deemed fit to hold office, be master in his 
own household, jointly with his colleague or 
colleagues, in the administration of the Trans. 
ferred subjects. This rightful position of his has 
not been secured to him.“ 


Chintamani further said that from his own ex- 
perience as a Minister he could not "resist the 
conclusion that the present Act and the Rules 
have endowed the Governors of Provinces with 
quite excessive power and discretion. They are 
not constitutional Governors as in the Dominions. 
It is my conviction that under the present 
dispensation the manner in which the system 
works in a Province is almost entirely what its 
Governor makes it."* Kelkar of the Central Pro- 
vinces, more than any other witness  tendering 
evidence before the Reforms Enquiry Committee. 
deposed about a high degree of interference by 
the Governor.“ C. R. Reddi pointed out in his 
Memorandum that most of the Ministers showed 
themselves more anxious to retain office than to 
relinquish it when overruled by the Governor. 
They were dependent on the Governor for the 
support of the official and nominated members 
in the Legislative Council and for the co-opera- 
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tion of the Reserved Half and Departmental Sec. 
retaries, "and they therefore sank to the position 
of glorified Secretaries.” The practice of appoint- 
ing Ministers to the position of Executive Coun- 
cillors subsequently "completed this degradation." 
Chimanlal Setalvad, after suggesting that the 
Governor claimed a greater power of interference 
than was intended, concluded that the Ministers, 
by their firmness, and with the ultimate weapon 
of resignation in the background, fairly succeed- 
ed in giving effect to their own policy in the 
administration” 

The majority Report of the Reforms Enquiry 
Committee expressed its inability to recommend 
that the limitation upon the powers of the 
Ministers imposed by the Act should be eliminat- 
ed, and the Governor be reduced to the position 
of a constitutional adviser. The Report added that 
in deciding whether he should or should not ac- 
cept the advice of his Ministers it was intended 
that the Governor should be guided by his Instru- 
ment of Instructions. But “we consider that the 
Instrument of Instructions does not entirely give 
effect to the view of the Joint Committee. .. ."* 
The majority Report, accordingly, recommended 
that Clause VI of the Instrument of Instructions 
should be re-drawn so as to provide that sub- 
ject to a power of interference to prevent unfair 
discrimination between classes and interests, to 
protect minorities and to safeguard his own res- 
ponsibility for Reserved Subjects and in regard to 
the interests of the members of permanent Ser- 
vices, the Governor should not dissent from the 
opinion of his Ministers" No action was taken 
on this recommendation by the Government of 
India, pending the inquiry to be made by the 
Statutory Commission, and the interference of the 
Governor in the administration of Transferred 
Subjects continued as before even on matters of 
minor importance, which the Rules of Executive 
Business empowered the Executive Councillors 
and Ministers to dispose of on their own responsi- 
bility," 

The permanent civil servants were not recon- 
ciled to the Constitutional changes brought about 
by the Government of India Act, 1919. The 
— ͤ ——T— A uon CM 
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Joint Parliamentary Committee had anticipated 
that there might be officers in the services to 
whom the new conditions would be so repugnant 
that they would wish to retire. The Committee, 
accordingly, recommended that “every precaution 
should be taken to secure to the public servants 
the career in life to which they looked forward 
when they were recruited, and they have intro- 
duced fresh provisions into this clause to that end. 
If friction occurs, a readjustment of persons and 
places may often get over the difficulty, and the 
Governor must always regard it as one of his 
most important duties to establish a complete un- 
derstanding between his Ministers and the officers 
through whom they will have to work. But if 
there are members of the Service whose doubts as 
to the changes to be made are so deeply-rooted 
that they feel they cannot usefully endeavour :o 
take part in them, then the Committee think it 
would only be fair to those officers that they 
should be offered an equivalent career elsewhere, 
if it is in the power of His Majesty's Government 
to do so, or in the last resort, that they should 
be allowed to retire on such pension as the Sec- 
retary of State in Council may consider suitable 
to their period of service." In accordance with 
these recommendations and in pursuance of Sec- 
tion 96B of the Act of 1919, the Secretary of State 
in Council adopted a scheme under which All- 
India Service officers, selected for appointment 
before Ist January, 1920, and not permanently 
employed under the Government of India, were 
allowed to retire before they had completed the 
normal full service, on a pension proportionate 
to their length of service. Thus, by 1922, 200 
All-India Service officers had retired and by 1924 
the number had risen to 345, by far the greater 
number of officers with 10 to 25 years’ service. 


Those who agreed to serve in the Depart- 
ments presided over by Ministers thought that 
Ministers, being new to their task of adminis- 
tration should be guided by their advice and 
experience. The Ministers, on the other hand, 
expected that their orders should be faithfully 
and meticulously obeyed, with the result that the 
relations between Ministers and the Services 
were not always happy and harmonious. The 
Minority Report of the Reforms Enquiry Com- 
mittee analysed the reasons which affected the 
relations of the Services with the Ministers and 
observed that two factors mainly operated in 
this respect. “The first is the natural difference 
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between the points of view of members of the 
permanent Services and the Ministers in regard 
to questions of policy, inasmuch as they repre- 
sent different schools of thought, one bureaucra- 
tic and the other popular. The second factor is 
that under the present constitution the Minis- 
ters feel that the Services can look to higher 
powers for the enforcement of their views in cases 
of differences, which tends to undermine Minis- 
ters“ authority.” 

Rules of Executive Business imposed upon the 
Secretary of the Department the duty and con- 
ferred upon him the right of submitting to the 
Governor cases which, in his opinion, were of 
such importance that the Governor should see 
them. He could do so when in any important 
matter the Minister differed from the opinion of 
the Secretary of his Department or the Head of 
the Department, or Commissioner of a Division. 
The Secretary and the Head of the Department 
had direct access to the Governor. The former 
had a weekly meeting with the Governor where- 
as the Head of the Department could see the 
Governor only by appointment at his request. 
The Governors, except for the Governments of 
the Presidencies, were drawn from the Civil Ser- 
vices and it was obvious, under the circumstances, 

. that they would be more inclined to accept the 
views of their Secretaries and the Heads of De- 
partments than those of the Ministers. Rule 4 
of the Rules of Executive Business of the Gov- 
ernment of Bengal" provided that the following 
cases should be submitted to the Governor after 
consideration by the Minister in charge and be- 
fore the issue of orders, namely: 

(a) all proposed Resolutions on Adminis- 
tration Reports; 

(b) all proposed circulars embodying im- 
portant principles or changes; 

(c) all correspondence with the Secretary 
of State, the Government of India, the 
High Court or any public association 
recognised by Government, except cor- 
respondence on routine matters; 

(d) all proposals involving legislation, the 
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imposition of taxation, or the raising of 
a loan; 

(c) all proposed orders conveying censure 
or praise to gazetted officers; 

(f) all proposed orders affecting emolu- 
ments and pensions, and all orders on 


members, to the > disadvantage of an 
officer of an All-India or a Provincial 
Service; 


(g) all proposed answers to questions to be 
asked to the Provincial Legislative 
Council; 

(h) all petitions in connection with senten: 
ces of death passed in criminal cases; 

(i) all cases which the Minister in. charge 
considered to be of major importance; 
and 

() any case or class of cases which the 
Governnor especially directed to be sub- 
mitted to him. 

When under the Statutory Rules the Gov 
ernor’s personal concurrence was required to 
any proposal, the Secretary in the Department 
concerned was made responsible for ` bringing 
the fact to the notice of the Governor. The Sta- 
tutory Rule principally concerned in this respect 
was Rule 10 of the Devolution Rules which, 
inter alia, provided that no order for the posting 
of an Officer of All-India Service ‘should be 
made without the personal concurrence of the 
Governnor. If an Officer performed duties both 
in a Department dealing with Reserved je 
and in a Department dealing with T ransfefre 
Subjects, the Governor decided in which De- 
partment he should be deemed to be serving: 

The Secretary could also, in his discretion 
submit any case relating to his Department, i 
any stage, to the Governor. And no case couk 
be referred by one Minister to another Minis 
ter personally for opinion without the previous 
consent of the Governor. C. Y. Chintaman! id 
pressed the opinion that "It very much Mer 
ed upon a Secretary's good humour whether p^ 
or ninety per cent of cases were submitted ; 
the | Governor's approval and upon the Gover 
nor's general attitude or personal feeling 5 
wards a Minister at a given time — 
ordinarily supported or overruled eim Ta 


71. Memorandum by C. V. Chintamani, 
Faquiry Committee, Appendix 5, para 


Reforms 
41. 


Working of the Reforms 


ring to the right of access to the Governors ac- 
corded by Rules to Secretaries and Heads of 
Departments, the Report of the ‘Reforms En- 
quiry Committee stated, “Under the present 
Constitution it is not intended that the Gover- 
nor shall restrict his functions to those of a con- 
stitutional Governor. It is, only, therefore, pro- 
per that the Secretaries to Government and such 
permanent heads of the departments as are 80 
privileged, should acquaint the Governor with 
the actual course of administration. Tt should be 
borne in mind that the Secretaries | are Secre- 
taries to Government and not Secretaries to the 
individual Minister or Member of the Coun- 
cil.7* Nothing could be more irritating. and 
humiliating for a Minister if he knew that his 
Secretary could get his decision reversed by the 
Governor behind his back and without his 
knowledge. The Reforms Enquiry Committee, 
accordingly, suggested that "a rule should be 
included in the Rules of Business requiring the 
Secretary in the Department or other officer with 
a right of access, to inform his Minister of every 
case where there is difference between them and 
all other important cases which he proposes - to 
refer to the Governor.“ And nothing could be 
more humiliating than that in a certain Province 
the Ministers had to ask for interview with-the 
Governor before they could meet him. 


The Ministers were further hampered in their 
work by the Finance Department which was a 
Reserved Subject. The Memorandum submitted 
by the Government of India to the Indian Statu- 
tory Commission" thus described the role of 
the Finance Department of a Provincial Govern. 
ment. “There is one portion of the Provincial 
Executive to which the Constitution assigns a 
distinct position and clearly defined functions. 
That is the Finance Department. Its peculiar po- 
sition is a direct result of the diarchical system in 
the Provinces. It continues to be a unified depart- 
ment and administred by a Member of the Exe- 
cutive Council, but deals with two final autho. 
tities for the preparation of schemes and for the 
sanction of expenditure, only one of which is 
directly subject to the financial control of the 
. ite i nuin 
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Legislature" The Finance t was the 
key Department of the Provincial Góvernment 
and it was under the charge of a Member of the 
Council. Rule 36(1) of the Devolution Riles laid 
down that the Finance Department “shall he 
controlled by a Member of the Executive Council" 
C. Y. Chintamani contended in his Memorandum 
submitted to the Reforms Enquiry Committee that 
"as the department is common to the whole 
Government it should have been left to the dis- 
cretion of the Governor which of his colleagues 
he would place in charge of the department. T 
have never been able to convince myself of the 
justification of Rule 36(1) as it stände Tt isa 
reflection on Ministers and it gives anv unfair 
initial advantage to the Governor. in Council and 
Reserved Subjects over the Ministers and Trans. 
ferred Subjects. Nor is the objection only theore- 
tical and sentimental: Experience inside th 
Government on the Transferred side satisfied m 
that the rule operated to the disadvantage of 
Ministers.“ f 5 

There had been much discussion during the 
gestation of the Reforms as to whether the re- 
venues which a Province was to spend should 
form a single fund out of which authorised ont- 
lay should be withdrawn or Whether. in view of 
the introduction of  dyarchy, the ‘Transferred 
Departments should have resources of their own, 
distinct from the resources available to the Re- 
served Departments. The alternative was des- 
Cribed as a choice between the method of a 
"Joint Purse" and that of a "Separate Purse”. 
The Montagu-Chelmsford Report proposed that 
the Provincial Budget should be framed by the 
Executive Government as a whole. “The first 
charge on provincial revenues will be the con- 
tribution to the Government of India: and after 
that the supply for the reserved subjects will 
have priority. The allocation of supply for the 
transferred subjects will be decided by the min- 
isters. If the revenue is insufficient for their 
needs the question of new taxation will be de- 
cided by the Governors and ministers.""* These 
proposals were criticised by the Government of 
India on the ground, among others, that annual 
allocation of funds would generate serious fric- 
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tion between the two halves of Government. It 
expressed its préference for a division of Provin- 
cial resources so that the method of “Separate 
Purses" might be followed, and this was the 
form originally adopted in the Government of 
India Bill, 1919. The Joint Parliamentary Com- 
mittee, however, did not accept this proposal but 
recommended that the Governor should allocate 
a definite proportion of the revenue between the 
Reserved and Transferred Departments, unless 
agreement could be reached between them with- 
out his exercising this power. This was the scheme 
ultimately embodied in the Government of 
India Act, 1919. 

It was inevitable under the circumstances that 
the Finance Department, on the Reserved side, 
should occupy a distinctive position in the Pro- 
vincial administrative system, for its functions 
included control of expenditure. A section of 
the Devolution Rules was devoted to the defini- 
tion of its functions and its relations with the 
Reserved and Transferred halves of the Govern- 
ment. The Finance Department examined and 
reported on all schemes of new expenditure, on 
questions relating to establishment. on taxation 
and loans. Thus not a penny could be included 
in the new expenditure without the approval of 
the Finance Department and not a penny of 
new expenditure could be incurred by the Min 
isters without the approval of the Finance Mem- 
ber. It was complained before the Reforms En- 
quiry Committee that the Finance Department 
very often declined to examine and advise on 
schemes proposed by Ministers on the ground 
that no money wats likely to be available for their 
projects. And. when money would become avail- 
able the schemes were refused to be taken into 
consideration on the ground of non-submission 
for examination and scrutiny at the proper 
time. Sometimes the Ministers would be advised 
that their schemes were not worth spending 
money on. Even when schemes were accepted 
by the Government, ways and means were de- 
vised to defeat their implementation or, at least 
to delay them till the end of the financial year 
when they could not be completed. The em- 
barrassed Ministers responsible to the Legisla 
ture and their constituents would start with the 
propoals de novo next year with the same old 
game to follow. The veto of the Finance De- 
partment was final, except when the Minister 
was to carry his case in appeal to the Governor. 
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But the leanings of the Governors towards the 
Reserved Departments were — proverbially true, 
and they seldom acted impartially. 

The Finance Department, thus, did not con 
fine itself to its duty of examining the financia! 
implications of the schemes involved and decid- 
ing about them on merit. It even went into thc 
matters of policy underlying them. Whereas the 
Ministers were responsible to the Legislature for 
policy and their continuance in office depen! 
ed upon the vote of the Legislature. the Finance 
Department could reject that policy without any 
responsibility to that body. This contradiction 
placed the Ministers in an embarrassing position. 
In a statement before the Reforms Enquiry Com- 
mittee, C.Y. Chintamani maintained, "T am pre- 
pared to state without any exaggeration that it 
was 4 very general experience of both ministers 
in the United Provinces that they had to contend 
with great difficulties when they went to the 
Finance Department, that pretty frequently 
they had to go before the Governor. pretty fre- 
quently the Governor did not side with them. 
and pretty frequently they could only gain their 
point in the end by placing their offices at the 
disposal of the Governor.” Surendranath Baner- 
jea, a Minister in Bengal, submitted to the Re- 
forms Enquiry Committee that the failure of 
dyarchy must be shouldered by the Meston Com- 
mittee and the Provincial Finance Department. 
The nation-building departments. he contend. 
ed, never got 35 per cent of the total revenues 
of the Province, the rest went to the Reserved 
side. 'The Departments that needed the utmost 
financial help were the Departments that were 
most starved. He concluded, “possibly there 
were heavy committals on the Reserved side, 
which had to be made good. But the fact re 
mains that the Transferred Departments were 
started with inadequate financial provision, and 
it is this fact, coupled with the intervention of 
the Finance Department, that really crippled the 
work of our departments.” 

The Montagu-Chelmsford Report fully discuss 
ed the question of communal electorates and de 
dared that they were opposed to the teaching of 
history; that they perpetuated class divisions; that 
they sterotyped existing relation; and that they 
constituted a very serious hindrance to the deve- 
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lopment of the ell governing principle." But 
nonetheless, the authors of the Report felt com- 
pelled to admit this system into the constitution 
they were framing. ‘lhe pledges given to the 
Mohammedan, ey believed, must surely be 
honoured in order to secure for that community 
proper representation in the new Councils. At 
the same time, they felt that there was one com- 
munity, the Sikhs, rom whom it was inexpedient 
to withhold the concession of separate representa- 
tion.“ But the sub-division of the electorates did 
not stop at the separation of religious communities 
from one another. Within the gencral body -ol 
Non-Mohammedais, | special anaugements were 
made to ensure that a minimum ol stats should 
be reserved for those sections ol the Hindu 
population which, it was claimed might other- 
wise be underrepresented. Separate — clectorates 
were also provided, although not conicinplated 
by the Montagu-Cheimsford Report, lor indian 
Christians, Aliglo- Indians and Europeans. Then, 
there were representatives of specialised inter- 
ests. Such a heterogeneous nature of represent- 
ation hindered the development — ol political 
parties in the sense in which they were under- 
stood, then and now, and thus caused the [ailure 
ol the responsible part of the Government. Ihe 
Swarajists, who were really well-organised and 
disciplined, with a definite programme, entered 
the Councils not to work the Constitution, but 
to wreck it. ‘Lhe only other “parties” of some 
importance were the Unionist Party in the Pun- 
jab, the Krishak Praja Party in Bengal and the 
Justice Party in Madras, but all these parties 
were developed more or less on communai lines. 
In all these Provinces there was some approxi- 
mation to responsible government in some 
periods. Subject to these exceptions, the Minis. 
ters were chosen from groups whose hold on the 
Councils was precarious, and they remained in 
office with the vote of the official and nomi- 
nated members. The Indian Statutory Commis- 
sion observed, "The view is often advanced that 
the growth of parties has been hindered by the 
existence of the official bloc. ‘This is a specula- 
tion about which it would be unwise to be too 
dogmatic; but what is beyond dispute is that the 
official bloc has provided a nucleus round which 
cru SEPAN .. 
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detached elements have from to time 
has helped to decrease the instability of the 
balance of existing groups in the legisla 
and has made the tenure of office of Ministers 
lar less precarious, ™ 

Ihe authors oi the Montagu-Chelniord Re- 
port had hoped ior the establishment of a con- 
vention that the othcial members of the Provin 
cial Councils should abstain from young when 
lransterred Subjects were under discussion, aud, 
on other matters, should have trecdom of speech 
and vote, except when the Government thought 
necessary to require their support. The Joint 
Parliamentary Committee thougüt that ali otli- 
cial members of Legislatures, except the Execu- 
tve Councillors, should be free io speak and 
vote as they chose. “These theories’, the indian 
Statutory Commission stated, “have not proved 
practicable in the stress of working the new 
constitution, It would obviously have been em- 
barrassing, if not improper, to have  ollicials 
openly differing from the Government they 
served, even if their votes were not necessary lor 
the support of that Government, but actually 
the reserved side was nearly always badly in 
need of their votes. The Commission further 
added that a “development which could not so 
easily have been foretold was that Ministers 
also frequently needed the support of the olli- 
cial votes. No Governor could iet a Ministry, 
which had not forfeited his contidence, perish, 
or even suffer embarrassment, through the op- 
position or abstention of members under his 
orders, members, indeed, who were servants of 
the Government as a whole and often immediate 
subordinates of the Ministers." There had been 
one or two occasions on which the whips were 
taken off and officials voted as they pleased, and 
a few cases in which officials took a line of their 
own, but these were few and far between and of 
no constitutional significance. t became the 
universal practice for the officials and gene- 
rally the non-official nominated members also, 
to vote with Government, whether the subject 
under discussion belonged to the Reserved m 
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‘Transfered side. Government could, thereiore, al- 
ways rely upon this solid bloc of votes. When 
Ministers had to rely upon the support of the Re- 
served half even ior their existence in oilice aud 
support for teir programmes, they could scidom 
attord to protest against the attitude adopted by 
the Reserved side. Ihe Indian Statutory Commi 
sson observed, "We have already mentioned the 
rarity of an assured elected majority in support 
oi Ministers. Lhe clfect producea has been 
profound. It is largely psychological and deserves 
careiul analysis. Ministers are secu to be, aud 
feel themselves to be, largely dependent upon the 
oihcial bloc; they are necessarily in ciose relation 
with the reserved side of the Government; aud 
it has not infrequently happened that a Minister 
is subsequently appointed to be an Executive 
Councillor.“ — 

1 nese facts had au important influence on the 
working ol the ayarchic constitution. When au 
erected member oi the Council was appointed 
a Minister, a leeling was created among other 
elected members that he had become a Covern 
ment man", Ministers themselves, too, seldom 
escaped from this psychological effect. Lhe ob- 
vious result was that the ues between tnem aud 
their jE gs ser were weakend. "It is iar irom 
Xung the case’, observed the Indian Statutory 
mmission, "that the appointment of a leader 
ol group to munisterial office has increased his 
authority with his lormer followers. ' Aud the 
Ministers, who owed so much to the official bloc, 
endeavoured to obtain ior the Reserved side ol 
Government the vote oi elected members with 
whom they were especially associated, though 
they must not have invariably succeeded in 
then efforts. There was indeed a quid pro 
quo in the whole process. The Reserved 
side was equally keen to have the ministerial sup- 
port in the Council with a elective majority to 
defend their acuons and to ensure the smooth 
passage of the measures initiated, Ihe Governor 
1n Council had in his armoury the special powers 
of restoration and certification, but these were desir- 
ed to be invoked in the last resort and not as a 
measure of daily routine. The obvious result was 
that the Reserved side of Government was much in- 
fluenced by the Ministers and their following. 
Decisions to be reached by the Governor in Coun- 
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cil were affected by calculations of probable atti- 
tude of ministerial support. The stronger the 
following of ministers, ine greater their iitiuence 
on the Reserved side and “the theoretical distinc 
tions involved in the idea of dyarchy" remarked 
the Indian Statutory Commission “are likwy to 
be blurred in practice. Thus the two halves of 
Government have becn thrown into each other's 
arms through their relations with the legislature, 
no less than by the impossibility of couducting 
the administration in compartments” that the 
scheme of dyarchy had created. Unity ol action 
in che governmental process ensures efficiency 
and effectiveness, but the underlying fundament- 
al conception ol tthe dyarchic system—complet« 
‘responsibility’ of Ministers in a ceriain defined 
field, and in that field only—has become almost 
hopelessly obscured. * 

Such a process also failed to gender a sense of 
joint responsibility. ihe authors of wie Montagu- 
Chelmsford Report did not strive for it and despite 
the recommendations ol the Joint Select Commit- 
tee and the Instrument of Insructions lo GOV- 
€rnors, it was not encouraged at any level, ‘Lue 
Kelorms Enquiry Committee observed, "ihe dith- 
culties in the way ol establishing joint responsi 
bility in india are doubtless great. Lt is lor exam- 
pie, dificult to select Ministers trom a single well- 
organised political party, and this is particularly 
so where the main Hindu and Mohammedan 
communities are keenly divided in a local Goun- 
cil or where there are other communal  diller- 
ences of an acule character. Joint responsibility 
practically also involves the recognition of a 
Chief Minister, aud the difliculties to which we 
have just adverted are thereby enhanced; but we 
do not wish to suggest that these dilliculties are 
insurmountable". it was, accordingly recom- 
mended that the Government of india should 
examine all the relevant Rules and the contents 
of the Instrument of Instructions aud wherever 
necessary amendments should be made with "the 
object of indicating clearly that the administra- 
tion on the Transferred side shouid be conduct 
ed by a jointly responsible Ministry.” Ihe ob- 
ject of the Reforms, it was contended, was not 
merely to train Indians in administration. That 
could have been secured by other means 100. 


—————— 
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ibe object was, die Committee observed, “to 

introduce an approach to Cabinet government 
for the Transferred de., aud until this is ac 
complished" there would be "lile uaining iu 
responsible Government 


But the Minister» /di@mselves ive worked ias 
a (cam, ‘Their allegiance was to dillerent com 
munal groups and Givergent interests and Uicy 
had nothing in common to bind them pohucu 
ly together. Sometimes they wasned auty poliu 
cat linen in public by «onuadicung and critics 
ing onc anotlier. Surendranath ianerjcacand the 
Nawab Sahib, two Bengal tee, openly 
canvassed aguinst each other ou the — Calcutta 
Municipal Bul iu 1927, Féroze Khan Noon, a 
Punjab Minister, publicly criticised and cou 
demned the action ol his Hindu colleague.” 
Madras and ine United Provinces were the only 
exceptions where the principle of joint responsi- 
bility was tried for some timc and, of course, 
with appreciable results, Pundit Jagat Naryan 
aud C.Y. Chintamani of the Unitea Provinces 
acted together on the principle of joint responsi- 
bility throughout the tenure of their oifices. And 
both resigned together on a mauer arising out 
ot the Education Deparunent over which Chii- 
tamani presided. Although the existence of the 
olice of “Chief Minister” was neither — contem- 
plated by the authors of the Reforms nor the 
Hamers of the Act of 1919, yet it was recognised 
in Madras and it worked so long as the Justice 
Party remained in office. But in. Bengal the prin- 
aple of joint responsibility was challenged by 
the Provincial Legislative Council — itself. In 
August, 1927, one of the Ministers, Chakravarti, 
accepted the Legislative Council's vote of no- 
conüence in A. K. Ghuznavi as a vote of no 
confidence in the Ministry to which they both 
belonged. But the Bengal Legislative Council 
relused to accept Chakravarti’s plea and insisted 
ou carrying a second separate motion against 
Chakravarti. It is on record that the Raja ol 
Pangal would opcnly say in the Madras Legislative 
Council that he was responsible only to the Gov- 
*etnor, 
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The result was that there were Ministers and 
not Ministries. The Governors dealt with their 
Ministers individually and not collectively. This 
was supported by Chitnavis and Rao Bahadur 
Kelkar of the Central Provinces, Harkishan Lal 
of Punjab, and C. P. Mitter of Bengal in their 
evidence before the Reforms Enquiry Commit- 
tee. The recognition of the principle of joint 
responsibility by the Ministers themselves would 
certainly haye strengthened their position in the 
Legislature "by accustoming their ` respective 
groups to act together", and would thus have 
decreased their dependence on the official or, 
nominated bloc. The Governors, too, would 
have been more careful in overruling the advice 
tendered to them by their Ministers. The Minor- 
ity Report of the Reforms Enquiry Committee, 
therefore, suggested that “sometimes a Governor 
may find it difficult to form a homogeneous Min- 
istry, but in our opinion there should be no in- 
superable difficulty for a Governor to appoint, 
from different groups, Ministers who would 
agree to work upon a footing of joint respon- 
sibility.“ It was also suggested that Section 
52 (3) of the Government of India Act, 1919, 
should be modified so as to secure the joint res- 
ponsibility of the Ministers. The Minority opi- 
nion did not wish it to be left to the growth of 
à convention. They expressed the desire “that 
the Cabinet system with a Chief Minister should 
be definitely provided for. It has been tried 
successfully in Madras and we do not agree with 
the suggestion of thé majority that the difficulties 
in the way of establishing joint responsibility in 
India are great and that they are enhanced where 
the two main communities, Hindu and Moham- 
medan, are keenly divided in a local Council.“ 
The Government of India had no hesitation in 
accepting the principle of joint responsibility as 
an ideal, but they thought that the inception of 
Cabinet responsibility, as it obtained in Britain, 
was "incapable of translation into regulations 
and any attempt to do so would be likely to 
prevent rather than to foster its development,"^ 
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Towards the New Constitution 


Revision of the 1919 Constitution 


The Montagu-Chelmsford Reforms failed to 
satisfy the aspirations of Indians even at the time 
of their introduction, and all shades of public 
opinion in the country joined hands to demand a 
revision of the Constitution. On September 28, 
1921, a resolution was moved in the Legislative 
Assembly by Rai Jadu Nath Mozumdar Bahadur, 
urging the establishment of full responsible gov- 
ernment in the Provinces after the period of the 
first Councils, and a simultaneous transfer of all 
the Central Departments to popular control, ex- 
cepting those relating to the Army and Foreign 
Affairs. To that resolution an amendment was 
moved by Jamnadas Dwarkadas, wherein he 
asked the Governor-General in Council, "to ap- 
point a committee consisting of officials and non- 
officials, including members of the Indian Legis- 
Jature to consider the best way of bringing 
about a provincial autonomy in all the Gover- 
nor's Provinces and introducing responsibility 
in the Central Government, and to make recom- 
mendations". At the end of the debate the Home 
Member, Sir William Vincent, suggested a for- 
mula which was finally adopted as an amended 
resolution. It was : “That this Assembly recom- 
mends to the Governor-General in Council that 
he should convey to the Secretary of State for 
India the view of this Assembly that the pro- 
gress made by India on the path of responsible 
government warrants a re-examination and revi- 
sion of the Constitution at an earlier date than 
1929," 


The Government of India submitted its report 
on this debate to the Secretary of State for India. 
On November 2, 1922 the Secretary of State, 
Lord Peel, stated in reply that the possibilities 
of the new Constitution had not been exhaust- 
ed and assigned three reasons against an amend- 
ment of the Government of India Act, 1919. 
The first reason was that progress was possible 


under the existing Constitution; secondly, that 
the merits and capabilities of the electorate had 
not been tested by time and experience; and, 
thirdly, that the new constitutional machinery 
had still to be tested by time and experience. 
'This was followed by further resolutions on the 
same subject. On February 22, 1923, Diwan 
Bahadur T. Rangachariar moved a resolution 
expressing extreme dissatisfaction on the Sec 
retary of State's refusal to entertain the pro- 
posal for further reforms. The debate on this 
resolution was adjourned sine die, after discus- 
sion at some length. Hari Singh Gour moved 
another resolution on July 18, 1923, which re- 
commended to the Secretatry of State for India 
to carry out the suggestions contained in his des 
patch on the subject of further reforms possible 
under the Constitution. This resolution was 
carried in the Assembly by 43 votes to 30^ 

In the second Assembly, the Swarajists, as said 
earlier, constituted the biggest single Party, 45 
in number. On February 5, 1924, Diwan Baha- 
dur T. Rangachariar moved the following resolu- 
tion: This Assembly recommends to the Gover 
nor-General in Council that he be pleased to 
take at a very early date the necessary steps (im 
cluding, if necessary, the appointment of a kopa 
Commission) for revising the Government 9 
India Act so as to secure for India full elf gos. 
erning Dominion status within the British Em. 
pire and Provincial Autonomy in the Provinces. 
The Government opposed the proposal bit e 
gested that attempts be made to 5 5 
justifiable complaints against the working of 
Government of India Act, to assess their causes 
and to examine the remedies necessary. But a 
ther original resolution nor the proposal of dé 
Government of India was acceptable ur 
Swarajistis. Accordingly, on February 8, 1927 
TE Maec 
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introduction of a measure of responsibility in 
the Central Government. 


The Committee reported the following difü- 
culties in the working of the Reforms :— 


(1) The education of the electorate was re- 
tarded by the non-co-operation movement and 
the consequent abstention of a large body of 
voters and leaders of public opinion from parti- 
cipation in working the Reforms, Even when 
the Council entry boycott had been abandoned 
by the Indian National Congress, their hostility 
against the Government continued. The Swaraj- 
ists, who constituted an influential section of 
public men, remained actively hostile to the 
Constitution and declined to work it as reason- 
able men in a spirit of compromise and co- 
operation. 

(2) The Reforms became operative at a time 
when there were not suffiient funds to provide 
for the needs of both Central and Provincial 
Governments. The Meston Settlement effected 
by the Devolution Rules led to financial em- 
barrassments in the Provinces and complaints 
were perpetually made that the Departments ad- 
ministered by Ministers were starved. Due to lack 
of funds Ministers were unable to enter upon a 
policy of progressive development in the sphere 
of administration committed to their care. 

(8) No regard was paid to the dictum of the 
Joint Select Committee that the powers of certi- 
fication and of restoring demands for grant on 
the Reserved side were a necessary part of the 
new constitutional machinery. 

(4) The electorate was illiterate and untrain- 
ed. Only in exceptional cases did the represent- 
atives take care to retain contacts with their Con- 
stituents, 

The majority of the Committee were satisfied 
that the existing Constitution was affording valu- 
able political experience and suggested some 
minor changes for improying the machinery of 
Government. They recommended that there 
should be further relaxation of the control of 
the India Office on matters affecting purely Indian 
interests; that joint deliberations between the 
Reserved and Transferred sides of the Govern- 
ment should be definitely enjoined; that the 
principle of joint responsibility of the Ministers 
should be indicated as the ideal; that the powers 
of control of the Governor over his Ministers 
should be properly defined; that Council Sec. 
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retaries in the Provinces on the Transferred side 
should be appointed on the recommendation of 
the Ministers and they should hold and vacate 
office along with the Ministers; that the Lists of 
Reserved and Transferred Subjects in the Devo- 
lution Rules should be re-arranged on a more 
logical basis; that the Meston settlement should 
be revised; that the Member of the Executive 
Council in charge of the Finance Department 
should not be in charge of any of the main spend- 
ing Departments; that the rules of executive 
business should be changed; and, that a Secretary 
or other officer with right of access to the Gov- 
ernor should inform the Minister of every case 
in which he differed from him and which he 
proposed to refer to the Governor. 


Tej Bahadur Sapru, Sivaswami Aiyar, M. A. 
Jinnah and R. P. Paranjpe wrote a separate 
minority Report and emphasised that the exist- 
ing system had completely failed because of its 
defects and, therefore, required radical altera- 
tions. They agreed with the opinion expressed 
by the Bihar Government that Dyarchy was 
working “creakily” and “minor remedies may 
curve a creak or two" and thought that no tran- 
sitional system “can be devised which can satis- 
factorily solve the administrative or political 
difficulties which have been brought to our 
notice.” ‘They reported, “To our mind the pro- 
ask is not whether an alterna- 
be devised but whe 
put on a 


per question to 
tive transitional system can 
ther the constitution should not be 1 
permanent basis with provisions for automatic 
progress in the future so as to secure stability 
in the Government and willing co-operation of 
the people." They, accordingly, urged that 4 
serious attempt should be made at an early date 
to solve the problem. “That this attempt", they 
concluded, "should be made—whether by the 
appointment of a Royal Commission with freer 
terms of reference and large scope of inquiry 
than ours or by any other agency—is à question 
we earnestly commend to the notice of the Gov 


ernment."* 
On july 7, 1925, Lord Birkenhead, Secretary 
: oat 


of State for India, made an important state! 
in the House of Lords regarding his recent con- 
ference with Lord Reading, the Governor Cen 
eral, on the question of further constitutiona 
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reforms.’ He described the Government of India 
Act, 1919, as an extremely bold experiment. 
made in the atmosphere of Post- war idealism“ 
and denied that the Montagu-Chelmsford Re- 
forms had failed. On the other hand, the Act of 
1919, Lord Birkenhead said, "has been ex 

to every cruel mishap which could befall a new 
constitution, freely conceived and generously 
offered. Most of the popular leaders in Indian 
life have abused and defamed it. It has never 
been given a chance.” All the same, the Secre- 
tary of State saw no insuperable difficulty in 
the way of revising the Constitution before the 
expiry of the prescribed statutory period of ten 
years. "In fact,” declared the Secretary of State, 
“the door was never closed; it was on the con- 
trary open today; but the condition is clear and 
precise. There will be—there can be—no re- 
consideration until we see everywhere among 
the responsible leaders of Indian thought evi- 
dence of a sincere and genuine desire to co- 
operate with us in making the best of the exist- 
ing Constitution." He thought it impracticable 
under the existing conditions.in India to accept 
the Minority Report of Muddiman Committee 
and felt that it was only on lines recommended 
by the majority that any immediate action could 
be taken. 


The Reforms Enquiry Committee Report 
came up for consideration before the Legisla- 
tive Assembly on September 7, 1925. Sir Alexan- 
der Muddiman, Home Member, moved a reso- 
lution recommending to the Governor-General 
in Council “that he do accept the principle 
underlying the Majority Report of the Reforms 
Enquiry Committtee and that he do give early 
consideration to the detailed recommendations 
therein. contained for improvements in the 
machinery of Government.“ The Home Mem- 
ber explained the "real difference" between the 
Report of the Majority and the Report of the 
Minority and maintained that the Majority “say 
that the existing Constitution is capable of amend- 
ment and should be amended in the way 
that the report Suggests. The Minority Report, 
while not hostile to many of the recommend- 
ations and perhaps even favourable to a few, 
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takes the line that the present constitutional 
machinery needs structural changes beyond the 
scope of any remedy within the terms of refer 
ence.” 

Motilal Nehru moved a lengthy amendment 
to the resolution recommending to the Gover- 
"orGeneral in Council to take immediate steps 
to move His Majestys Government to make a 
declaration in Parliament embodying introduc- 
tion of responsible government and holding of 
à Round Table Conference to draw up a scheme 
“which should be placed before the Legislative 
\ssembly for approval and afterwards submitted 
to the British Parliament to be embodied in a 
statute". The amendment was adopted by the 
Legislative Assembly by a majority of 45 to 14 
votes. It meant Assembly’s rejection of the re- 
commendations made by the majority of the Re- 
forms Enquiry Committee. 


Commonwealth of India Bill 


Since 1919 a considerable section of opinion 
in India had veered round the point that the 


constitution of India should be framed by 
Indians themselves. Mrs. Annie Besant un- 
equivocally told the Joint Select Com- 


mittee that India would never be satisfied with 
à constitution made for them at Westminster“ 
In February 1922, V. S. Ramaswami Sastri, sug- 
gested in a discussion at the 1921 Club", Madras 
that India should resort to a convention for the 
framing of a constitution. This suggestion caught 
the imagination of the legislators and was 
subsequently endorsed by a joint meeting of 
members of both Houses of the Central. Legis- 
lature held on the initiative of Mrs. Annie Bes- 
ant. The demand was reiterated by a conference 
of the members of the Central and Provincial 
Legislatures held in February 1923. This con- 
ference outlined the essentials of a constitution 
placing India on a footing of equality with the 
self-governing Dominions. of the British Empire. 

The second conference that met in February 
merged with the National Convention" as it had 
been named. The National Convention met in 
April 1924, and was attended by 256 representa- 
tivs, with Tej Bahadur Sapru presiding. It drafted 
the ‘Commonwealth of India Bill. This Bill was 
considered, discussed and amended at the 1924 


9. She replied in answer to a question from 
Lord Selborne, the Chairman of the Commit- 
tee, 
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Bombay session of the Convention. The amend- 
ed draft of the Bill was submitted to a sub- 
committee appointed by a committee of the All- 
Parties Conference, presided over by M. K. Gan- 
dhi. The sub-committee made quite a number of 
amendments which, along with other amendments 
were considered by the National Convention in 
Cawnpur in April 1925. Finally, the draft was 
entrusted to a drafting committee consisting of 
C. P. Ramaswami Aiyar, B. Shiva Rao, N. Sri 
Ram, Yadunandan Prasad and Mrs. Annie Besant. 
In May, 1925 the 'Bill was sent to Major D. 
Graham Pole, Honorary Secretary of the British 
Committee on Indian Affairs and a member of 
the Labour Party in Britain. It was thoroughly 
scrutinised and revised by Henry Slesser, a mem- 
ber of the Labour Government, and Henderson 
Junior. ‘The executive committee of the Parlia- 
mentary Labour Party accepted the ‘Bill’, and 
it was introduced in Parliament by George Lans- 
bury and was ordered by the House of Com- 
mons to be printed on December 17, 1925. But 
with the defeat of the Labour Government the 
fate of the Bill was sealed.“ 
The main features of the Bill" were that India 
would be placed on an equal footing with the 
` self-governing Dominions; sharing their responsi- 
bilities and privileges. India would have the 
right to self-government exercised from the vil- 
lage upwards and there would be five units of 
government in the country excluding the 
Indian States. There would be separation of 
powers and the Executive, Legislative and Judi- 
ciary would be independent of each other while 
correlated in their working. A bill of rights 
embodied in the constitution would guarantee 
to all the citizens fundamental rights. The Cen- 
tral Legislature would be bicameral with full 
power over all subjects except defence, which 
would come under its control when it signified 
its readiness to assume it. The Viceroy, as the 
representative of the King, would be assisted by 
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Taluka (Tehsil or Pargana), (e) the District 


(Zilla), the Provinee (Rashtra), and (4) 
India (Hindustan). 
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a cabinet collectively responsible to the Legisla- 
tive Assembly. The highest court would be the 
Supreme Court with original and appeilate juris- 
diction and power to interpret the constitution. 
The executive power of the Provincial Govern- 
ment would be vested in the Governor, as the 
King’s representative and he would be assisted 
by the cabinet collectively responsible to the 
Legislative Council. There would be no com- 
munal electorates, but as a transitory measure 
the number of seats at present reserved for 
Mohammedans and Europeans were to continue 
for five years. 


Resolution of the Liberal Federation 


On December 25, 1925, the National Liberal 
Federation adopted a resolution on constitutional 
reforms. The resolution moved by C. Y. Chinta- 
mani, recorded its sense of disappointment at 
the Majority Report of the Reforms Enquiry 
Committee and warmly approved of the Minor- 
ity Report of this Committee. The resolution 
affirmed the conviction of the National Liberal 
Federation of the immediate necessity of a re 
form in the constitutional system of the country. 
it was suggested that the executive authority at 
the Centre should be responsible to the Legis 
lature in the entire sphere of internal adminis- 
tration. The control of the foreign and political 
relations of the Government and of the military, 
naval and air defence of the country should re- 
main vested in the Governor-General, for a de 
linite period, after the expiry of which the post 
tion should. be reviewed by a commission on 
which the Indian opinion was to be adequate 
ly represented. ( 

All subjects not specifically vested in a Pro- 
vincial Government should be under the cor 
trol of the Central Government. The Council 
of the Secretary of State for India should be 
abolished and his position, as far as possible, be 
made analogous to that of the' Secretary of State 
for the Dominions. Provincial Governments 
should be responsible to their respective Legi* 
lative Councils and the strength of all legisla- 
tive bodies should be increased, franchise wid- 
ened and lowered and adequate provision made 
for the backward, depressed and labouring 
classes. 


The principles and conditions of service of 
All-India Services should be laid down by, a" 
the control over such services should vest in, the 


Towards the New Constitution 


Government of India; the actual recruitment 
being made by an independent statutory body 
like the civil service commission. Indians should 
be trained for and freely admitted to all arms 
of defence. At the end, it was urged that His 
Majesty's Government should make an early an- 
nouncement of the appointment of a commission 
to report on the aforesaid proposals and that the 
Indian public opinion should be made adequate- 
ly represented thereon.” 


The Indian Statutory Commission 


In November 1927, Parliament appointed the 
Indian Statutory Commission to inquire into the 
working of the system of Government of India 
Act, 1919, and to report regarding the desirabi- 
lity of establishing, extending, modifying or res- 
tricting the degree of responsible Government in 
British India. The Commission consisted of seven 
Members of Parliament,“ including Sir John 
Simon as its chairman. As Section 84A of the 
Government of India Act 1919 provided for the 
appointment of the commission at the expiration 
of ten years after the passing of the Act of 1919, 
an amending Act was passed by Parliament to 
legalise the appointment of the Commission. 
Stanley Baldwin, Prime Minister, declared in 
Parliament that the Government had decided "for 
various reasons which I need not now specify, 
that it is desirable to anticipate the date (Decem- 
ber 1929) contemplated by the Act and to ap- 
point this important Royal Commission forth- 
with,”"* 

Divergent views were expressed on the appoint- 
ment of the Statutory Commission earlier than the 
prescribed period of ten years, But the only con- 
vincing explanation was that the Conservative 
Government, headed by Stanley Baldwin, did not 
risk the appointment of the statutory body by the 


13. B. Shiva Rao (Chairman) and Others, The 
Framing of India’s Constitution, Select Doou- 
ments, Vol. I, p. 51. 

14. The Commission consisted of Sir John Allseb- 
rook Simon;  Harrry Lawson Webster, Vis- 
count Burnham; Donald Sterling Palmer, 
Baron Strathcona and Mount Royal; Edward 
Cecil George Cadogan; Stephen Walsh; 
George Richard Lane Fox; Clement Richard 
Attlee. George Richard Lane Fox resigned 
on account of ill-health and Vernon Hart- 
shorn was appointed in his place. 

15. Parliamentary Debates, Commons, 


Vol 910 
(1927), pp. 19-21. 
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Labour Government, which, it was felt, would 
almost certainly come into power in the next 
General Election. It was also the intention of the 
Baldwin Government to use the appointment of 
the Statutory Commission as a “bargain counter” 
and, consequently, to help disintegration of the 
Swarajya Party whose avowed object in Council 
entry was to wreck the Constitution from within. 
This explanation found support from Lord Bir- 
kenhead, the Secretary of State for India. He 
wrote to Lord Reading, the Governor-General, in 
a private letter, dated December 10, 1925, “I 
always had it plainly in mind that we could not 
afford to run the slightest risk that the nomina- 
tion of 1928 Commission should be in the hands 
of our successors. You can readily imagine what 
kind'of a Commission in its personnel would have 
been appointed by Colonel Wedgwood Benn and 
his friends. I have, therefore, throughout been of 
the clear opinion that it would be necessary for 
us as a matter of elementary prudence to appoint 
a Commission not later than the summer of 1927. 
I should, therefore, like to receive your advice 
if at any moment you discern an opportunity 
for making this a useful bargain counter, or for 
further disintegrating the Swarajist Party". He 
wrote once again, “I am sure that, having regard 
to political contingencies in this country, we, 
must keep the nomination of the personnel of 
the Commission in our own hands. In this mat- 
ter we cannot run the slightest risk. My present 
view, therefore, is—and I believe that the Prime 
Minister shares it-that we shall in any event, be 
playing for safety, if we are driven to nominate 
the Commission in the middle of 1927. If such 
an acceleration affords you any bargaining value, 
use it to the full and with the knowledge that 
you will be supported by the Government.“ 


16. A section of the Swarajya Party, led by M. R. 
Jayakar, N. C. Kelkar and Dr. Moonje, ad- 
voeated a policy of responsive co-operation 
and argued that the Swarajists should accept 
ministerial responsibility to prevent moderate 
elements from holding the portals of power 
and influence. But they could not convince 
the Swarajists and, accordingly, broke away 
and allied themselves with the Liberals, whose 
policy was similar to theirs. Their defection 
left the Swarajya Party in a somewhat wea- 
ker position in the Third Councils, The Res- 
ponsivist Co-operation Party issued its mani- 
festo in February, 1926, and the Party held 
its conference at Akola on February 14-15, 
1926. Refer to The Indian Annual Register 
(1925), Vol. I, p. 46. 
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Simultaneously with the announcement of the 
appointment of the Statutory Commission and 
its personnel by the Prime Minister, the Governor- 
General, Lord Irwin, defended the complexion of 
its composition. He defended the exclusion of 
Indians and of British officials from the member- 
ship of the Commission because he thought that 
the opinions expresed by the Indian members 
and the British official members would not be 
unbiased but would be coloured by their pre- 
dilections. "It would be generally agreed," main- 
tained Lord Irwin, "that what is required is a 
Commission which would be unbiased and com- 
petent to represent an accurate picture of the 
facts to Parliament, but it must also be a body 
on whose recommendations Parliament should be 
found willing to take action which a study of 
these facts may indicate to be appropriate.” 
He, however, considered it essential to find 
means by which Indians might be made a party 
to deliberations so nearly affecting the future of 
their country. "We should, however, make a 
great mistake", asserted the Governor-General, 
"if we supposed that these matters were purely 
‘constitutional or could be treated merely as the 
subject of judicial investigation. Indian opinion 
has a clear title to ask that in the elaboration 
-of a new instrument of government their solu- 
tion of the problem or their judgment on other 
solutions which may be proposed should be 
made an integral factor in the examination of 
the question and be given due weight in the 
ultimate decision.“ 


But the exclusion of Indians from the Com- 
mission provoked deep resentment both among 
Congressmen and the Moderates. Tej Bahadur 
Sapru observed, that no more challenge had 
ever been thrown to Indian nationalism. “Nei- 
ther our self-respect nor our sense of duty to 
our country”, he declared, “can permit us to go 
near the commission."* 8. Srinivasa Iyengar, 
President of the Indian National Congress, de- 
cleared that it was an affront to Indian self.res- 
pect to deliberately exclude Indians from the 
Commission. Neither “Congressmen nor others 
— ñʒ́—ʒä-4éꝗůä—ß 
17. Gwyer, Sir Maurice and A. Appadorai, 
Speeches and Documents on the Indian Con. 
stitution, Vol. I, pp. 206-207. 
18. The Presidential Address of the All-India 
Liberal Federation, December 27, 1927. The 


Indian Annual Register (1927), Vol. II, pp. 
425-29. 
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can ignore the insult offered to Indians general- 
ly when they are roundly told that they cannot 
be regarded as unbiased and competent to pre- 
sent an accurate picture of facts to the Parlia- 
ment," The All-India Leaders Manifesto” de- 
cared, “The underlying principle of the scheme, 
that Indians are to have no authoritative voice 
either in the collection of proper materials and 
tvidence or in the taking of decisions by way of 
recommendations of the Commission to Parlia- 
ment, is of such a character that India cannot, 
with any self-respect, acquiesce in it. Unless a 
Commission on which British and Indian states- 
men are invited to sit on equal terms, is set up, 
we cannot conscientiously take any part or share 
in the work of the Commission as at present con- 
stituted.“ India’s answer was a boycott of the 
commission. The Indian National Congress, in 
its 1927 session held in Madras, passed a resolu- 
tion "to boycott the Commission at every stage 
and in every form" and called upon the people 
of India to organise mass demonstrations on the 
day of the arrival of the Commission in India, 
and similar demonstrations in the various cities 
of India which the Commission might visit, and 
to organise public opinion by vigorous propa- 
ganda so as to persuade Indians of all shades of 
public opinion effectively to boycott the Com- 
mission. The Congress also called upon non- 
official members of the Indian Legislatures and 
leaders of political parties and communities and 
all others not to give evidence before the Com- 
mission nor co-operate with it in any manner, 
public or private, nor attend or participate 1n 
any social functions given to them, ‘They were 
also directed not to vote or serve on Select Com- 
mittees that might be set up in connection with 
the Commission and to throw out every pro 
posal, motion or demand for grant that might 
be moved in any of the Legislatures in connec 
tion with the work of the Commission. 


The Commission landed in Bombay on Feb- 
ruary 3, 1928, and was greeted by a complete 
hartal in the city. Wherever the Commission 
19. Statement dated November 10, 1927. The 

Indian Annual Register (1927), Vol. IT, PP. 
101-2. 

20. The manifesto was signed, among others, y/ 
Tej Bahadur Sapru, Mrs Annie Besant, M. ^ 
Jinnah, and Yakub Hasan, and others. 

31 The Indian Annwal Register (1927), Vol. II. 
pp. 425-29. 
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went, the boycott was perfect, and it was met 
by black flags and mass demonstrations. with 
cies of “Go back Simon". In Lahore a vast 
gathering of people headed by Lajput Rai to 
demonstrate against the Commission, was as 
saulted by policemen and many leaders were 
treated to baton blows. Lajpat Rai was one of 
ihe sufferers and it was believed that his death 
was hastened by the police assault on him. The 
Lahore incident "brought matters to a head and 
suddenly sent a thrill of indignation throughout 
the country,“ There was a revival of the ter- 
rorist activity, most particularly in Bengal and 
the Punjab. Bhagat Singh and B. K. Dutt created 
a stir in the country by throwing two bombs 
from the visitors’ gallery on the floor of the 
Legislative Assembly. Lajpat — Rai's death was 
avenged. On December 17, 1928, John Poyantz 
Saunders, Assistant Superintendent of Police, 
Lahore, who was supposed to have given baton 
blows to him, was shot down along with an 
Indian Head Constable, Chanan Singh. 


PROPOSED SCHEMES OF REFORMS 


The Nehru Committee 

India did not content herself with the negative 
answer of boycotting the Simon Commission. 
Lord Birkenhead, the Secretary of State for India, 
in his justification of the exclusion of Indians 
from membership of the Simon Commission, 
challenged them to produce an agreed constitu- 
tion and submit it to the British Parliament for 
consideration, Indians of all shades of political 
opinion accepted the challenge. On May 17, 1927, 
at the Bombay session of the Congress a resolu- 
tion was moved calling upon the Working Com- 
mittee to frame a constitution for India in con- 
sultation with: the elected members of the Central 
and. Provincial Legislatures and leaders of other 


22. Jawaharlal Nehru, Autobiography, p. 174. 
Nehru wrote thus about the Lahore ineident: 
‘<The anti-Simon Commission demonstration 
there was headed by Lala Lajpat Rai and 
as he stood by a road-side in front of thou- 
sands of demonstrators he was assaulted and 
beaten in his chest with a baton by a young 
English police officer. There had been no at- 
tempt whatever on the part of the crowd, 
much , less on the part of Lalaji, to indulge 
in any methods of violence. Even so, as he 
stood peacefully by, he and many of his 
companions were severely beaten by the 
police’’. 


political parties. This directive to the Working 
Committee, was with certain modifications, reitera- 
ted in another resolution adopted at the Madras 
session of the Congress in December 1927. The 
President of the session, M.A. Ansari, also, em- 
phasised in his presidential address the need for 
framing a constitution for India. 

The Working Committee of the Congress 
convened an All Parties Conference to draft a 
Swaraj Constitution for India. It appointed in 
May 1928, a Committee with Motilal Nehru as 
chairman to consider and determine, the prin- 
ciples of a constitution The Committee sub- 
mitted its report on August 10, 1928. The All- 
Parties Conference adopted it "in principle", 
but with certain modifications, at its Lucknow 
session in the end of August. A large section of 
Muslims rejected the Committee's scheme of com- 
munal representation on the basis of joint elec- 
torates. 

The All Parties“ Conference enlarged the 
Nehru Committee for studying all those prob- 
lems that had cropped up since the publication 
of the Nehru Report. The re-constituted Com- 
mittee submitted a supplementary report for 
consideration. by a convention of all political, 
commercial, labour and oher organisations in 
the country. The convention met in Calcutta, 
but the communal question once more 
the stumbling bloc and the convention en 
without any result. According to Munshi, Jinnah 
"played his own game.“, 

The recommendations made by the Nehru 
Committee in its original report were the estab- 
lishment of full responsible Government both 
at the Centre and in the Provinces. The Pro- 
vinces were to be assigned enumerted func- 
tions whereas residuary powers were to be as 
signed to the Government of India. The Cen- 
tral Legislature was to be bicameral; a Senate 
and a House of Representatives. The Senate 
was to consist of two hundred members elected 
by the Provincial Legislative Councils, by the 
method of proportional representation with 
the single transferable vote. The House of Re- 
presentatives would have a membership of five 


23. Other members of the Nehru Committee were: 
Tej Bahadur Sapru, Ali Imam, Mangal Singh, 
M. S. Aney, Shwaiale Qureshi, G. R. Pradhan 
and Subhash Chandra Bose. 

24, Munshi, K. M., Indian Constitutional Doou- 
ments, Vol I, pp. 24-8. 
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hundred, to be elected by means of joint non- 
communal constituencies on the basis of adult fran- 
chise. The distribution of seats among the Provin- 
ces, both in the case of the Senate and the House of 
Representatives, was to be proportionate to popula- 
tion. In ordinary legislation both the Chambers 
were to possess equal powers, but with regard to 
Money Bills the House of Representatives was to 
be given the supreme power. No measure affect- 
ing the discipline or maintenance of any part 
of the military forces was to be introduced ex- 
cept on the recommendation of the Defence 
Committee consisting of ministers and military 
experts. ? 

The Governor-General was to be appointed 
by the King. He was to be paid out of the 
Indian revenues and his salary was not to be 
altered. during his tenure of office. The Gover- 
nor-General was to act on the advice of his Exe- 
cutive Council. The Prime Minister was to be 
appointed by the Governor-General and other 
Ministers were to be appointed by him on the 
advice of the Prime Minister. The Executive 
Council was to be collectively responsible to 
Indian Parliament. The Governor-General in 
Council was to appoint High Commissioners 
and other representatives similar to those ap- 
pointed by Canada and other Dominions. 


The army services were to be guaranteed their 
xisting rights and privileges, but as regards 
the civil services, the Legislatures were to be 
conferred full. powers to make laws and regu- 
lations, The Central Government was to exer- 
cise the same rights in relation to, and dis- 
charge the same obligations towards the Indian 
States, arising out of treaties or otherwise, as 
the Government of India had hitherto exercis- 
ed or discharged. 


The Government of the Province was vested 
in the Governor to be appointed by the King. 
He was to be paid out of the Provincial reve- 
nues. The Governor was to act on the advice of 
the Provincial Executive Council whose strength 
was not to exceed five. The Chief Minister was 
to be appointed by the Governor and other 
members of the Executive Council were to be 
appointed by him on the advice of the Chief 
Minister. Legislative Councils in the Provinces 
were to be reconstituted on the basis of joint 
electorates and adult franchise. The North-West 
Frontier Province, Sind and. Baluchistan were 
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to have the same status and form of government 
as other major Provinces. 


Provision was to be made for a Supreme 
Court consisting of the Lord President and other 
Justices of the Supreme Court who were to be 
appointed by the Governor-General in Council, 
but were not to be removed from office except on 
an address from both Houses of Parliament pray- 
ing for such removal on the ground of misbeha- 
viour or incapacity. The Supreme Court was to 
have both original and appellate ^ jurisdiction. 
Provision was also to be made for preferring ap- 
peals to the King-in-Council under certain cir- 
cumstances. 

The Governor-General in Council was to ap- 
point a Committee of Defence consisting of the 
Minister of Defence, the Minister of Foreign 
Affairs, the Comraander-in-Chief, the Command- 
er of Air Forces, the Commander of Naval 
Forces, the Chief of the General Staff and two 
other experts. The functions of the Defence 
Committee were to advise the Government and 
the various Departments concerned on questions 
of defence and general policy. 


The Nehru Committee Report provided for 
the inclusion of fundamental rights, nine in 
number, in the proposed scheme of reforms. These 
rights were to guarantee freedom of life, liberty, 
property, speech, assembly and freedom of con- 
science and religion. All citizens were to have 
the right to free elementary education, to be 
equal before the law and to possess equal civil 
rights. "There would be no penal law of a discri- 
minative nature. No person would by reason of 
his religion, caste or creed suffer in any way in 
regard to public employment, office of power or 
honour and in the exercise of any trade or calling. 
All citizens would have an equal right of access to, 
and use of, public roads, public wells and all other 
places of public resort. Parliament would make pos- 
sible laws for the maintenance of health and fitness 
for work of all citizens, securing of a living wage 
for every worker, the protection of motherhood, 
the welfare of children, and the economic conse 
quences of old age, infirmity and unemployment. 
Finally, men and women would have equal rights 
as citizens. 

India was to have the same 
Status “in the comity of nations known as the 
British Empire, as the Dominion of Canada, e 
Commonwealth of Australia. the Dominion o, 
New Zealand, the Union of South. Africa and 
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the Irish Free State, with a Parliament having 
powers to make laws for the peace, order and 
good government of India and an executive res- 
ponsible to that Parliament, and shall be styled 
and known as the Commonwealth of India." 
Dominion status was, thus, to be not merely a 
distant goal, but as the next immediate step. 
Thc greatest common factor of agreement among 
the well-recognised political parties was that the 
status and position of India should in no case 
be lower than that of the self-governing Domi- 
nions within the British Empire. The Commit 
tee, however, gave liberty of action to all those 
parties and groups which made complete inde- 
pendence as their goal. 


The Nehru Report proposed joint electorates 
with reservation of seats for minorities on popu- 
lation basis with the right to contest additional 
seats. There was to be no reservation of seats 
for any community in the Provinces of Punjab 
and Bengal. In Provinces other than the Pun- 
jab and Bengal there were to be reservation of 
seats for Muslim minorities on population basis 
with the right to contest additional seats. In the 
North-West Frontier Province there were to be 
reservation of seats for non-Muslims with the 
right to contest additional seats. Reservation of 
seats where allowed were to be for a fixed period 
of ten years. It was suggested to give full pro- 
tection to the religious and cultural intrests of 
the Muslim community. New Provinces on the 
basis of language were to be created. 

The Indian National Congress at its session 
on December 31, 1928 accepted the Nehru Re- 
port and hailed it "as a great contribution to- 
wards the solution of India's political and com- 
munal problems" and congratulated the Com- 
mittee “on the virtual unanimity of its recom- 
mendations." The resolution of the Congress 
further stipulated that in the event of the British 
Government's non-acceptance. of the recom- 
mendations of the Nehru Report in its entirety 
on or before December $1, 1999, "the Congress 
will organise a campaign of non-violent non-co- 
Operation by advising the country to refuse taxa- 
tion and in such other manner as may be de- 
cided upon." 


Jinnah's Fourteen Points 

_ The Muslim League held its meeting at Delhi 
in March, 1999 and passed a resolution embody- 
ing Jinnah's Fourteen Points, It asserted that no 


scheme for future reforms would be 
to the Musalmans of India “until and unless the 
following basic principles are given effect to and 
provisions.. are embodied therein to safeguard 
their rights and interests“ 

|. The form of the future constitution should 
be federal. in structure with residuary powers 
vested. in the Provinces. 

7. A uniform measure ol autonomy would 
be granted to all the Provinces. it 

3. All Legislatures, Central and Provincial 
and other elected bodies in the country; would 
be constituted on the definite principle of ade- 
quate and effective representation of minorities 
in every Province without reducing the major- 
ity in any Provision to a minority or even equa- 
lity. 

t. In the Central Legislature Muslim repre- 
sentation should not be less than one-third. 


5. Representation of communal groups 
should: continue to be based on separate elec 
torates as at present provided, but it would 
open to any community, at any time, to aban 
its separate electorate in favour of joint e 
torates. 

6. Any territorial re-distribution that 
at any time be necessary would not in any way 
affect the Muslim majority in the Punjab, Ben- 
gal and North-West Frontier Province. 


7. Full religious liberty that is liberty to be- 
lief, worship and observance, prapaganda, asso- 
ciation and education would be guaranteed to 
all communities. 


8. No Bill or resolution or any part thereof 
would be passed in any legislative or any elect- 
ed body if three-fourths of the members of any 
community in that particular body opposed such 
a Bill, resolution or part thereof on the ground 
that it would be injurious to the interests of that 
community, or in the alternative, | such other 
method was devised as might be found possible 
and practicable to deal with such cases. 


9. Sind should be separated from the Bom- 
bay Presidency. 
10. Reforms | should be introduced in the 


North-West Frontier province and Baluchistan 
on the same footing as in other Provinces, 


ll. Provision should be made in the Consti- 
tution giving Muslims an adequate share along 
with the other Indians in all the services of the 
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State and in local self-governing bodies, having 
due regard to the requirements of efficiency. 

12. The constitution should embody ade- 
quate safeguards for protection of Muslim 
culture and for the promotion of Muslim edu- 
cation, language, religion, personal laws and 
Muslim charitable institutions and for their due 
share in the grants-in-aid given by the State and 
by self-governing bodies. 

18. No Cabinet, either Central or Provincial, 
should be formed without there being at least 
one-third Muslim Ministers. 


14. No change would be made in the Con- 
stitution by the Central Legislature except with 
the concurrence of the States constituting the 
Indian federation. 


Irwin's Announcement 


The Indian Statutory Commission paid two visits 
to India, the first lasting from Feburary 3, 1928 
to March 31, 1928 and the second from October 
11, 1928 to April 18, 1929. Hardly had the Com- 
mission reached England when the Conservative 
Government was defeated in the, General Election 
in May, 1929. Ramsay MacDonald formed the 
Labour Government and Wedgewood Benn was 
appointed Secretary of State for India. Lord Irwin, 
whom C.Y. Chintamani described as “honest and 
God-fearing" and “the most righteous Viceroy after 
Lord Ripon”, took four months’ leave and went 
to England at the end of June “to devise some 
means whereby the constitutional question might 
be clarified, and a greater degree of co-operation 
obtained from all sections of Indian political 
opinion before Parliament was asked to pro- 
nounce upon whatever scheme of reforms might 
be laid before it as a result of the Statutory en- 
quiry.” On the eve of his departure, the Vice- 
roy declared, "when T go to England, I shall seek 
opportunities of discussion with His Majesty's 
Government on these grave matters. It will be 
my duty, as I have said elsewhere, to represent 
to His Majesty's Government the different stand- 
points of those who can speak for Indian politi- 
cal opinion.” 


Irwin returned to India on October 25, 
on Ocaober 31, he made a statement wherein 
he disclosed that the Chairman of the Indian 
Statutory Commission. Sir John Simon, had 
suggested to the Prime Minister that a Confer- 
ence, after the Report of the Commission had 


and 


both of British 
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been published, should be convened by His 
Majestys Government to meet representatives 
India and Indian States “for 
the purpose of seeking the greatest possible mea- 
sure of agreement for the final proposals which 
it would later be the duty of His Majestys Gov- 
ernment to submit to Parliament." The Viceroy 
also announced that he had been authorised on 
behalf of His Majestys Government "to state 
clearly that in their judgment it is implicit in 
the dedaration of 1917 that the natural issue of 
India's constitutional progress, as there contem- 
plated, is the attainment of Dominion Status." 
Lord Irwin’s Announcement of October 31, 
was cautious and it hardly made any commit- 
ment. In fact, it made no advance on Montagu's 
Declaration. Nevertheless, the liberal national- 
ists seized the opportunity and decided in a meet- 
ing held at Delhi to respond to the Viceroy's 
call for co-operation." They embodied their con- 
dusions in a Manifesto and submitted it to the 
Government. They offered their co-operation 
“to evolve a scheme of Dominion constitution 
suitable for India's needs." They, however, 
sought clarifications on certain points "so as to 
inspire trust and to ensure the co-operation of 
the principal political organisations in the coum 
try." They also considered it vital for the success 
of the conference suggested by the Chairman of 
the Indian Statutory Commission that : 
(a) a policy of conciliation should be adopt 
ed to induce a calmer atmosphere; 


political, prisoners should be granted an 


amnesty and ud 
(€) the representation of progressive polls 
cal organisations should be effectively 
secured, and the Indian. National Con- 
gress, as the largest amongst them, should 
have a predominant representation: 


35. According to Pattabhi Sitaramayya, win 
‘Jess than 24 hours’? of the Viceroy S y 
nouncement, the leading personages were 
Delhi, including Pandit Malaviya, Sir E 
Sapru and Dr. Besant. The Working 5 
mittee of the Congress was of course we A 
After deep consideration, the mixed got in 
came to conclusions which were embodi ues 
a Manifesto, in which the signatories ech Jer. 
ed their appreciation of the sincerity un the 
lying the declaration, as also the desire © i 
British Government to placate Indian of 
non. The History of the Indian NOW 
Congress, Vol. I, p. 350. 
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hey expressed their doubts about the interpre- 
tation of Dominion Status as contained in the 
Viceroys statement, but felt that the proposed 
"conference is to meet not to discuss when Do- 
minion Status is to be established, but to frame 
à scheme of Dominion constitution of India." 
They added, "we hope we are not mistaken in 
thus interpreting the import and implications of 
the Viceroy” and urged upon the British Gov- 
ernment to convene the conference as expedi- 
tiously as possible. The Manifesto concluded with 
a suggestion that until a new constitution for 
India came into existence, greater regard should 
be paid to the constitutional methods and prac- 
tices in order to bring about greater harmony 
berween the Executive and the Legislature and 
the public "should be made to feel that a new 
era has commenced even from today, and that 
the new constitution is to be but a register of 
that fact." 

Gandhi's English friends sent cables to him to 
reciprocate the efforts of the Labour Government 
to help India in attaining her political goal. In 
answer, Gandhi stated that he was "dying for 
co-operation” and that he would "wait for a 
Dominion constitution" if he could "get real Do- 
minion Status in action. That is to say, if there 
is a real change of heart, a real desire on the 
part of the British people to see India a free and 
self-respecting Nation, and on the part of the 
officials in India a true spirit of service. Gandhi 
then defined Dominion Status as he understood 
it and said, “My conception of Dominion Status 
implies present ability to sever the British con- 
nection if I wish to. Therefore, there can be no 
such thing as compulsion in the regulation. of 
the relations between Britain and India. If I 
choose to remain in the Empire, it is to make 
a partnership of power for promoting peace and 
goodwill in the world, never to promote exploi- 
tation or what is known as Britain's imperialistic 
creed." 


Lahore Session of the Congress, 1929. 


The Parliamentary debates on the policy of 
the British Labour Party revealed the true in- 
tentions of the Government headed by Ramsay 
MacDonald. The Viceroys Announcement of 
October 31, created a furore in both the Houses, 
the Commons and the Lords. Winston Churchill 


26. Ibid. p. 351. 


condemned the Labour Government's policy of 
conceding Dominion Status to India as a crime 
and Lord Birkenhead and Lord Reading both 
agreed with him. The Secretary of State for 
India, Wedgwood Benn, could not afford to 
annoy the Liberals, on whose support the Labour 
Party depended for its continuance in office. He 
announced in the House of Commons that there 
was hardly any vital change in Labour policy 
towards India. Commenting upon the announce- 
ment of the Secretary of State, Sitaramayya says, 
“Captain Benn was announcing to the Indians a 
change of policy and allaying the alarms of Par- 
liament by saying that the Policy is not changed, 
because it is in the Preamble, the Preamble is in 
the Act and the Act is in the laws of England."* 


The Congress was thoroughly disappointed. over 
the artifice and duplicity practised in the Com- 
mons, “the double faced Janus” that they “saw 
in Captain Benn, the picture that the cabinet was 
painting, which made it look like Swaraj to India 
but British Raj to England.“ On December 23, 
Gandhi and other leaders” met the Viceroy in 
order to seek an assurance that the constitution 
proposed to be discussed at the Round Table 
Conference would proceed on the basis of Domi- 
nion Status.” The Viceroy declined to give such 
an assurance and said that the Government's 
view had been explained in the Announcement 
of October 31, and that he could make no fur- 
ther commitment He also made it clear that he 
was not in a position to extend an invitation to 
the Round Table Conference with any definite 
promise of Dominion Status. In his address to the 
Legislative Assembly in January, 1930, the Vice- 
roy darified the intention of his statement of 


———̃ͤ —ͤ 

27. Ibid. p. 353. 

28. Ibid. 

29. Gandhi and Motilal Nehru on behalf of the 
Congress and Tej Bahadur Sapru, Vithalbhai 
Patel and M. A. Jinnah represented views 
other than those of the Congress, 

30. Resolution of the Imperial Conference 1926 
defined the position of self-governing com- 
munities. It said that Great Britain and the 
Dominions are autonomous communities 
within the British Empire, equal in status, in 
no way subordinate one to another in any res- 
peet of their  demestie or external nffairs, 
though united by a common allegianee to the 
Crown, and freely associated as members of 
fhe British Commonwealth of Nations’’. 
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October 31. He said, “The intention of my state- 
ment was to focus attention on three salient 
points. First, while saying that obviously no Bri- 
tish Government could pre-judge the policy which 
it would recommend to Parliament after the re- 
port of the statutory commission had been con- 
sidered, it restated in unequivocal terms the goal 
to which British policy in regard to ‘India was 
directed. Secondly, it emphasised Sir John Simon's 
assertion that the facts of the situation compel 
us to make a constructive attempt to face the pro- 
blem of the Indian States, with due regard to the 
treaties which regulate their relations with the 
British Crown; thirdly, it intimated the inten- 
tion of His Majesty's Government to convene a 
conference on these matters before they them- 
selves pre-judged them by formulation of even 
draft conclusions.“ 

— Irwin made it abundantly clear that assertion 
of goal is different from attainment of goal. “The 
assertion of a goal,” he said, "is of necessity a 
different thing from the goal’s attainment. No 
sensible traveller would feel that the clear de- 
finition of his destination was the same thing as 
the completion of his journey. But it is an as- 
Surance of direction and in this case I believe 
it to be something of tangible value to India 
that those who demand full equality with the 
other self-governing units of the British Com- 
monwealth on her behalf should ^ know that 
Great Britain on her side also desires to lend 
_her assistance to India in attaining to that posi- 
tion. The desire of most responsible opinion in 
India and that of His Majestys Government is 
thus the same. 

At its Lahore session in 1929, the Indian Na- 
tional Congress changed its goal from Dominion 
Status to complete Independence. The Lahore 
resolution declared that the entire scheme of 
the Nehru Committee's Report, which the Con- 
gress had earlier accepted, had lapsed, and en- 
joined upon all Congressmen to devote their 
exclusive attention to the attainment of complete 
independence for India. The resolution also ap- 
pealed to the people to observe January 26, every 
year as "Independence Day." The Working Com- 
mittee of the Congress asserted the inalienable 
right of the Indian people “to have freedom and 
to enjoy the fruits of their toil and have the 
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necessities of life, so that they may have full op- 
portunities of growth" and declared, 
Government deprives a people of these rights 
and oppresses them, the people have a further 
right to alter it or abolish it." The British Gov- 
ernment of India, the resolution explained, “has 
not only deprived the Indian people of their 
freedom but has also based itself on the exploit- 
ation of the masses, and has ruined India eco- 
nomically, politically, culturally and spiritually.” 
India must, therefore, the resolution concluded, 
"sever the British connection and attain Purna 
Swaraj or. complete independence." 


"If any 


Civil Disobedience Movement 

As a step to the attainment of its goal, the 
Congress Working Committee authorised Gandhi 
to launch civil disobedience and in pursuance of 
this decision he, accompanied by seventy-eight 
disciples, set out from his ashram at Sabarmati 
on March 12, to offer civil disobedience by mak- 
ing salt without the permission of the Govern- 
ment. Gandhi's campaign against the salt-laws 
was a symbolic resistance and the "whole of India 
was stirred to depths.” Soon the movement en- 
tered the phase of boycott of foreign goods. The 
Government met the civil disobedience movement 
by a series of repressive ordinances. It was in 
this atmosphere that the First Round Table Con- 
ference met in London. 


The Simon. Commission Report 

The Indian Statutory Commission Report was 
published on May 27, 1930. The Report began 
with the mechanism of advance and emphasised 
that the new constitution "should, as far as pos 
sible, contain within itself provision for its own 
development" and it should not lay down too 
rigid and uniform a plan, but should allow for 
natural growth and diversity. "Constitutional 
progress should be the outcome of practical. ex- 
perience. Where further legislation is required, 
it should result from the needs of the time, not 
from the arbitrary demands of a fixed time 
table," as was contemplated by the Montagu- 
Chelmsford Report and was pregnant of injurious 
results. The Constitution, while contemplating 
and conforming to an ultimate objective, the 
Commission asserted, "should not attempt to lay 
down the length or the number of the stages of the 
. 
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journey. It deprecated the method of enquiry 
at stated intervals as the Montagu-Chelmsford 
Report had suggested, In the opinion of the 
Commission, such a method of enquiry had a most 
injurious effect on the working of the reformed 
constitution, as the time limit gave it the charac- 
ter of a makeshift affair "and the working of a 
constitution under a time limit inevitably breeds 
certain evils.” The Commission recommended 
the establishment of an All-India federation as an 
ultimate object of the country’s constitutional 
development. “It is in a federal constitution," the 
Commission said, “that units differing so widely in 
constitution as the provinces and the States can 
be brought together while retaining — internal 
autonomy." This was recognised by the authors 
of the Montagu-Chelmsford Report" and it was 
às relevant today as then. Opinion, too, had ad- 
vanced considerably along these lines during the 
intervening period. Some of the leading Indian 
Princes had also envisaged some such polity in 
the future.“ 


34. Indian Statutory (Simon) Report, Vol. II, 
p. 5, para 7. 

35. Ibid, pp. 5-6, para 8. The Commission point- 
ed out that the temporary natureof the 1919 
Reforms tended inevitably to fix the minds 
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Present and there was little incentive to try 
to make the Reforms a success. Those who 
Were not satisfied with the advanee already 
made were eager to prove that the temporary 
constitution was unworkable. Even politi- 
cians who had expressel the keenness to work 
the Reforms were, nevertheless, affected in 
the same way. The minds of all were fixed 
on the future. The result was to intensify 
communal rivalries, Every community tried 
to consolidate its position. Groups tended 
to coalesce on communal lines. ** Communal 
advantages were sought in the regulation and 


reeruiting of the services, Every piece of ground 
secured as 
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38. The Maharaja of Bikaner declared in the 
Legislative Assembly of his State, on Decem- 
ber 19, 1999, % I look forward to the 
day when a United India will be enjoying 
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The Commission recommended. the abolition 
of dyarchy in the Provinces and the establishment 
of unitary administration by doing away with the 
classification of subjects into Reserved and Trans- 
ferred. "It is our intention,” the Commission 
said, “that in future each province should be as 
far as possible mistress in her own house.“ Thus, 
independent life was recommended to be given to 
the Provinces which were to form the nucleus of 
the proposed federal structure. But in the pro- 
posed. admínistrative setup, the Commission did 
not recommend the British ministerial model in 
all its essentials. It was suggested that the Minis- 
try might include one or more non-clected mem- 
bers and ordinarily such persons should be experi- 
enced officials, Indian or British, not belonging 
to the legislature. The Governor and the Minis- 
try will", the Commission felt sure, “find such 
colleagues invaluable.” The Commission even 
Suggested as it felt convinced that in some Pro- 
vinces the Department of Law and Order should 
be placed under the charge of an official member 
of the Cabinet, “Though the Statute would not 
enact that this must be so.” The Governor would 
select individual ministers, distribute the port- 
folios amongst them, preside at the Cabinet meet- 
ings and on certain administrative matters he was 
to be given statutory power to direct what action 
should be taken otherwise than in accordance 
with the advice of his Ministry (though subject 
always to the superintendence, direction and con- 
trol of the Governor-General). They particularly 
referred to two matters in which, in the Gover- 
nor's opinion, he must give such directions : 

(1) In order to preserve the safety and tran- 

quillity of a Province, or 


(2) In order to prevent serious prejudices to 
one or more sections of the community as 
compared with other sections. 

These were in addition to the financial safe- 

guards and the powers the Governor was to have 


in reserve in respect of certain classes of legisla- 
tion. 


Dominion Status under the aegis of the King 
Emperor and the Princes and the States will 
be in the fullest enjoyment of what is their 
due—as solid federal body in a position of 
absolute equality with the federal Provinees 
of India. 

39. The Indian Statutory Commission Report, 
Vol. TI, pp. 16, 32, paras 27, 45. 
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‘The Governor was also to be armed with emer- 
gency powers. The Commission recommended that 
the Governor (subject to the superintendence, direc 
tion and control of the Governor-General) should 
be given statutory powers to declare that a state 
of affairs had arisen under which the Government 
of the Province could not be carried on in accor- 
dance with the provisions of the Statute and 
thereupon the Government of the Province 
should vest in the Governor exercising all the 
powers normally possessed by the Governor and 
the Cabinet, with the right to appoint any per- 
sons to assist him in carrying out the administra- 
tion. The Provincial Legislative Council in such 
a contingency was not to be dissolved or suspend- 
ed. It would continue in existence and during the 
period of emergency the Governor had the right 
to nominate any such persons as members of the 
legislature. He had further powers to restore re- 
jected demands for grants, and to certify legisla- 
tion if in his opinion it was essential for any in- 
terest in the Province—a power much wider than 
his normal powers set out in paragraph 50 (page 
36) of the Report. Such emergency powers of the 
Governor were not to remain in operation for 
more than twelve months without the approval of 
Parliament expressed by resolution of both Houses. 

The Commission emphasised the question of 
joint responsibility of the Ministry. We hold that 
whatever be the composition of that body, joint 
responsibility for all the acts and policies of the 

Government must be accepted by every member 
of it, as long as he remains a member." Divided 
responsibility, the Commission observed, means 
"blurred. responsibility and if self-government in 
the Provinces is to become reality" it must be in 
conformity with the basic norm of a responsible 
system. i 

The Commission recommended the enlarge- 
ment of the Provincial Legislatures and widen- 
ing of the franchise. It was suggested that in the 
case of more important Provinces the Legisla- 
tive Councils should have membership between 
200 and 250.“ There was to be no official bloc.“ 
The.nominated element. was to be strictly not 
more than ten per cent of the total membership 
of a Legislative Council In the absence of an 
ágreement between the Muslims and the Hindus, 
the Commission recommended the continuance of 
communal electorates and the retention of the 
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existing scale of weightage to Mohammedans in 
six Provinces in which they were in a minority, 
but so long as they retained this weightage, they 
could not have their seats enlarged to figures 
proportionate to their ratio of population in the 


Provinces of Bengal and Punjab. So long as 
Mohammedans claimed and received, the Com- 
misson observed. separate electorates in the 


Provinces, it was impossible to deny to the Sikhs 
of the Punjab the same treatment, "if this is what 
they desire". The reservation of non-Brahmins in 
Madras was recommended to be abolished where- 
4s it was to continue for Maharattas. Separate 
electorates for the Depressed Classes were rejected 
and it was recommended that in all the eight 
Provinces seats were to be reserved for them in 
non-Mohammedan constituencies.“ 

With regard to the legislative powers, the Com- 
mission suggested that the existing arrangement 
for the distribution of legislative matters between 
the Central and Provincial Legislatures should be 
maintained. Similarly, the Governor's powers in 
relation to assent to Bills, and to their reservation 
or return to the Council were also to continue.“ 
The Governor's power to secure legislation by cer- 
tification and to restore demands rejected by the 
Legislative Council were to extend to the same 
field as that covered by his over-riding powers to 
control executive action.“The distinction between 
the votable and non-votable items was to continue 
and as also the power of restoration and was to be 
co-extensive with the special executive powers of 
the Governor.“ 

The Commission also proposed that after a 
lapse of ten years from the commencement of the 
reformed constitution the power of Provincial 
Legislature to carry out “Constitutional Resolu- 
tion’ providing for either (a) changes in the 
numbers, distribution or boundaries of constitu- 
encies, or in the number of members returned by 
them, (b) changes in the franchise or in the me 
thod of election, or (c) changes in the method of 
representation of particular communities, should 
be conceded. If the resolution related to the rights 
of any community in respect of its existing com- 
munal or separate representation and the enforce 
ment of such a resolution was prejudicial against the 
43. Ibid, pp. 56-72, paras 69, 71, 72, 75, 76. 
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rights of any community, the resolution would 
have no effect unless it was supported by two- 
thirds majority of the legislature and supported by 
two-thirds of the members of that community. 

The Commission recommended that the ques 
tion of making Sind and Orissa separate Pro- 
vinces should be given further expert examina- 
tion. But Burma was recommended to be forth- 
with separated from the | Government of India. 
The Commission considered that the North- 
West Frontier Province was ripe for the first step 
in constitutional advance and, accordingly, pro- 
posed that it should be given a Legislative Council 
and its representation in the Central Legislature 
be strengthened. 

With regard to the ‘Central Government, the 
Commission suggested that the Federal Assembly 
should be reconstituted on the federal basis, for 
the time being to represent the Pronvinces only 
but in course of time States also, when the latter 
chose to join the union. The Members of the 
Legislative Assembly were to be indirectly elected 
by the Provincial Legislative Councils by the 
method of proportional representation.“ The 
distribution of seats among the various Provinces 
Was to be roughly on population basis“ The 
Council of State was to remain as before. The 
Commission proposed that the numbers of and 
Proportions between elected and non-elected mem- 
bers should be left unchanged.* The life of the 
Assembly was to be five years and that of the 
Council of State seven years, 

The Commission recommended the retention 
ol the existing jurisdictions of the Central and 
Provincial Legislature, the Governor-General's 
Powers to issue Ordinances and to secure legisla- 
tion by certification. Similarly, the distinction 

‘tween the votable and non-votable items in 
the budget, and the Governor-General’s power 
9f the restoration. of rejected. grants were to be 
retained, Analysing the position of the Gover- 
nor- General, the Commission remarked that he 
must continue to be not only the representative 
of the King-Emperor in all formal and ceremo- 
nial matters, but the actual and active head of the 

ment.” The Commission was of the opi- 
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nion that the range and importance of the Cover 
norGeneral’s present functions should not be 
narrowed and its importance decreased in the next 
Mage of India's constitutional evolution. On the 
other hand, they suggested, that there were cases 
relating to the Provincial Executive "in which 
we think responsibility should be placed on his 
shoulders which is at present constitutionally dis. 
charged by the Governor-General in Council. 


The Commission did not recommend any sub- 
stantial change in the structure of the Central 
Executive. The Government of India, in their 
opinion, must always be in a position to give 
support to the Governors, in case of need in 
the exercise of their reserve powers. "Besides this, 
it must be a government able to bear the vast 
responsibilities which are cast upon it as the 
central executive organ of a sub-continent pre- 
senting the complicated and diverse features 
he Commission, accordingly, suggest- 
*d that dyarchy at the Centre, or any other sys- 
tem of divided responsibility resembling | dyar- 
chy should not be introduced in the Government 
of India. "Unity in the Central executive," the 
Commission urged, “must be preserved at all 
costs. Dyarchy, they argued, could not be re- 
garded “as affording much training in taking 
responsibility for unpopular, though necessary, 
decisions, and it does nothing to guarantee unity 
of control and policy when unity is most essential 
and when the strength which unity ought to 
give is most needed."™ In order to make the 
authority of the Governor-General real, the 
Commission suggested that instead of the exist- 
ing system the Governor-General should him- 
self select and appoint the members of his Exe- 
cutive Council. “The modification we propose,” 
the Commission observed, “carries out the prin- 
ciple which should govern, as far as possible, the 
new Government of India Act by leaving room 
for further development through the operation 
of constitutional growth, while at the same time 
securing what is practically necessary at the pre- 
sent stage.“ It was also proposed to reduce the 
rigidity of the statutory restriction in the ap- 
pointment of the Executive Councillors and 
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replace it by rules made under the new Act.“ 
As a consequence of it the Commander-in-Chief 
should no longer remain a member of the Exe- 
cutive Council and he should not sit in the Cen- 
tral Legislature.” The existing method of dis- 
tributing the work of Government amongst the 
members of the Executive Council was to con- 
tinue, but consistent with the new proposals of 
constitutional development it would be desir- 
able "to reconsider what the best distribution 
would be.“ The Commission also recommend- 
ed, the inclusion of elected members of the Fede- 
ral Assembly in the Governor-General’s Executive 
Council.“ The Commission explained that the 
charges of all High Courts should be put on the 
Central revenues, and that the administrative 
control of the High Courts should be exercised 
by the Government of India and not by the 
Provincial Governments. It was recommended 
that the number of the members of the Council 
of the Secretary of State for India should be re- 
duced and their functions curtailed, Recruitment 
to the All-India Civil and Police Services was to 
continue to be made by the Secretary of State 
for India and no change was recommended in the 
ratio of Indianisation of Services fixed on the basis 
of the Lee Commission's Report.“ 

The Commission recommended 
of a Provincial Fund to ensure adequate re- 
sources to the Provinces. The system of alloca- 
tion of sources of revenues under the Montagu- 
Chelmsford Reforms, they thought, had proved 


the creation 


insufficient and inelastic. “It is, we believe“ 
"vital to the success of the next stage in 
the development of Indian self-government 


that, while the Central Government should be 
able to meet its responsibilities, the Provinces 
should command adequate resources." They did 
not favour the system of grants-in-aid as it in- 
volved some measure of control and this ran 
counter to the whole trend of constitutional deve- 
lopment embodied in the recommendations of the 
Commission. The Provincial Fund, they thought, 
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59. Ibid. p. 990, para 931. Lee Commigsion was 
appointed in 1924, which besides its Lord 


Lee, was made up of four Indians and four 
Europeans. 


Constitutional History of India 


would ensure the most satisfactory means of 
securing adequate resources for the Provinces 
without infringing their autonomy. This Fund 
was to “be fed by products of taxes, voted by the 
Federal Assembly representing provincial units, 
but collected centrally." 


The Commission did not contemplate the 
establishment of a federal polity all at once. 
“Federation comes about only," they observed, 
"when the units to be federated are ready for 
the process, and we are far from supposing that 
the Federation of Greater India can be artificial- 
ly hastened, or that, when it comes, it will spring 
at a bound.“ It was a mechanism for a distant 
future and the practical question before the 
Commission was to suggest "definite and modest 
steps" that should be taken at that stage by way 
of a tentative advance. The Chamber of Princes, 
created under the  Montagu-Chelmsford Re- 
forms, the Commission observed, had limited 
functions, and since some of the most import- 
ant States held aloof from its membership, it did 
not adequately serve the purpose of a federal 
organ. "What is needed is some organ, however 
rudimentary, ` which will for some purposes, how- 
ever limited, address itself to the treatment of 
matters which are the common concern to the 
Whole of Greater India, not from the side of 
Indian States alone, not solely from the side of 
British India, but from both.” The Commis- 
sion, accordingly, recommended the creation of 
à Council of Greater India, consisting of repre- 
sentatives of British India and the States, to dis- 
cuss in a consultative capacity all matters of com- 
mon concern, a list of which should be drawn 
up and. scheduled. The Commission was so em- 
phatic on the creation of such a Council that 
they proposed that the preamble of the new 
Government of India Act should record the de- 
sire to bring about a closer association between 
the two parts of India and the operative clause 
of the Act might provide that it would be law- 
ful. for the Crown to create by proclamation à 
Council of Greater India for the purpose of con- 
sultation on matters of common concern to Bri- 
tish India and the Indian states“ The whole 
scheme of the Council for Greater India, the 
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Commission observed, was designed to make a 
beginning in the Process which might one day 
lead to Indian federation. “What we are pro- 
Posing" the Commission said, “is merely a 
throwing across the Sap of the first strands 
which may in time mark the line of a solid and 
enduring bridge, and we feel convinced that the 
Process must begin in organised consultation bet- 
ween the States 
such consultation is urgently needed in the inte- 
rests of both, and because it will assuredly foster 


Other steps which are as Yet too distant and too 
dim to be entered upon and described.“ 


The AlkEuropean character of the Statutory 
Commission was severely condemned in India 
and even the subsequent appointment of the 
Reforms Committees by the Legislative Councils, 
at the suggestion of its Chairman, Sir John 
Simon, to Co-operate with the Commission, evok- 
ed little enthusiasm outside the Council Cham- 
bers. The Report itself did not offer even a 
Palliative to Indian nationalism. The federa- 
tion, as envisaged by the Commission, was a 
very distant ideal to achieve and responsibility 
at the Centre was hardly contemplated. The 
Parliamentary System of government based on 
the British model was not considered suitable 
for India. The Governor-General and the Gov. 
ernors were to remain in possession of full and 
ample powers to ensure the existence of a thorough- 
ly efficient administrative system, to safeguard 
the interests of the minorities, and to carry on 
the administration in the event of the break- 
down of the constitution. The Governor was to 
be given power to select his ministers. They 
were not to be appointed from among the majo- 
rity party in the Legislative Council on the ad- 
Vice of the Chief Minister. Nor was it the job of 
the Chief Ministe 


reshuffle the Ministry as and when he liked. The 


suggested 


The Governor was to preside 
nd he was to be vested 
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with the power to overrule the Ministry for cer- 
tain specific purposes, Z 
Summing up the recommendations of the Sta- 
tutory Commission Keith says, “It was 
foolish of Indian Opinion to repudiate the re- 
port out and out. If it had 
British Government could hardly, have failed to 
work on it, 


Provinces would have been achieved much earlier 


terms with Indian political leaders, It is note- 


1930, and the first session of the Con- 


ed leading members of the three political parties 
of every community 
India, except the 
The Indian States 
were represented either by the rulers themselves 


65. Keith, A, B, 4 Constitutional History of 
India, p. 994, 
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or their ministers... Commenting upon the com- 
position of the conference, C. Chintamani 
wrote, "I say members and not representatives 
for the reason that they were the nominees of the 
British Government and not the chosen of their 
countrymen. On the whole they did their best 
for the cause dear to the heart of every Indian: 
On the whole and their best—it should be men. 
tioned that there was a large number of reac- 
tionaries and communalists among the Indians 
selected by the Government However, the col- 
laboration of Indians in tlie task of constitu- 
tion-making was a unique event in the history 
of Anglo-Indian relations. In the words of the 
Joint Select Committee of Parliament on Consti- 
tational Reforms,” “for the first time in the 
history of India, representatives of her Princes 
and: peoples sat together for many months in 
counsel with the representatives of His Majesty's 
Government, and of the great political parties 
in the United Kingdom, and for the first time 
in che history of Parliament, Indian delegates 
took part in the proceedings of a Joint Select 
Committee and illuminated its discussions, even 
if circumstances ‘forbade them to share responsi- 
bilities,” $ 
The Conference was inaugurated by 
Majésty the King-Emperor and was 
over by Prime Minister 


His 
presided 
; Ramsay MacDonald. The 
Séneral discussion in plenary session having re- 
vealed willingness of the Indian States to join 
à federal union forthwith, the Conference decid- 
ed to set up nine süb-éófhrhittées to consider cer. 
fain problems regarding. the future constitu- 
tion.“ But the task of the delegutes was one of 
66. The break up of the 89 delegates was: 16 
rom the Indian States, 57 from British India 
and 13 from the three Political parties in 
5 England. 
‘67: The Secretary of State for India | 
im the House dt Comm: 1 48 


before Parliament, he added, it would be th 
duty ot His Majesty's Hüment tà intro 
uce a ‘arliament —embo: the! 
own final plans, ese Megs 

68. Nine Sub-Committees were to consider 


the 
following points: 


Federal Structure, Provin- 
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great complexity. Numerous and conflicting 
claims required adjustment: firstly, of various 
communities in British India; secondly, of Bri- 
tish India and the States; thirdly, of India and 
Britain; and fourthly, of democracy and vested 
interests. A solution of such diverse claims 
could only rest on the spirit of compromise. 


The Reports of the various Sub-Committees 
were received by the whole Conference and were 
noted together with tthe members’ observations 
on each. Eventually, a resolution was adopted, 
accepting the Reports as “material of the highest 
value for using in the framing of a constitution 
of India.” In closing the first session of the con- 
ference the Prime Minister made a declaration 
of policy on behalf of His Majesty's Govern- 
ment. The scheme outlined by him was, in fact, 
‘ summary of the broad conclusions reached by 
the various Sub-Committees, embodying a sub- 
stantial agreement regarding the framework of 
the future constitution. The Prime Minister ob- 
served, “His Majesty's Government, whilst mak- 
ing this declaration, is aware that some ol the 
conditions which are essential for the working 
of such a constitution as is contemplated, have 
not been finally settled, but it believes that as 
a result of the work done here, they have been 
brought to a point which encourages the hope 
that. further negotiations, after. this declaration, 
will be successful.” 


The declaration laid down three principles of 
which the details were to be settled by future 
negotiations. The first principle was that the 
form of the constitution would be an All-India 
federation, embracing both the Indian States 
and British India in a bicameral legislature. The 
precise form and structure of the new federal 
government would be determined after further 
discussion with the Princes and the representa- 
tives of British India. The federal government 
would have authority only in such matters con- 
cerning the States as would be ceded by their 
Rulers in agreements made by them on entering 
into federation. The connection of the States 
with the federal government would remain sub- 
ject to the basic principle that in regard to all 
Dünn ed: oh font o 

cial Constitution, Minorities, Burma, North- 
West Frontier Provinee, Franchise, Defence, 
Services, and Sind. 
69. The Round Table Conference (First Session), 
ings, pp. 505-508, 
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matters not ceded by them to the federation 
their relations would be with the Crown acting 
through the agency of the Viceroy, 

Secondly, His Majesty's Government recog- 
nised the principle of responsibility of the Exe- 
cutive to the Legislature at the Centre, subject 
to certain reservations and safeguards. For the 
time being the subjects of Defence and External 
Affairs would be reserved to the Governor-Gen- 
eral. The transfer of Law and Order was to be 
effected subject to sufficient reserved powers in 
the hands of the Governor-General in order to 
maintain. the tranquillity of the State, and for 
the fulfilment of the constitutional rights of 
minorities. The transfer of the Finance Depart- 
ment was subject to such conditions as would 
ensure the fulfilment of the Secretary of State's 
obligations and the maintenance of the financial 
stability and credit of India. Thus, the Gover- 
nor-General was to be armed with adequate re- 
Served powers, which were to be used for the 
transitional. period only and during this period, 
too, every care was to be taken to prevent con- 
ditions arising which would necessitate their 
use. The Prime Minister maintained, “The view 
of His Majesty's Government is that the respon- 
sibility of India should be. placed upon the 
Legislatures, Central and Provincial, with such 
Provisions as may be necessary to guarantee, dur- 
Ing a period of transition, the observance of cer- 
tain obligations and to meet other special cir- 
cumstances, and also with such guarantees as 
are required by the minorities to project their 
liberties and rights. In such Statutory safeguards, 
as may be made for meeting the needs of the 
transitional period, it will be a primary concern 
of His Majesty's Government to see that the re- 
Served powers are so framed and exercised as 
not to prejudice the advance of India through 

* new constitution to full responsibility for 
her own Government." 


the Provincial Legislature and it was to be 
Jointly responsible to it. The range of Provin- 
cial subjects Would be so defined as to give the 
Breatest possible measure of self-government to 
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tended to the administration of Federal subjects. 
The reserved powers of the Governor would be 
confined to the preservation of tranquillity of 
the Province and securing the maintenance of 
rights provided by statute for the minorities and 
public services" He also made it dear that in 
framing the Constitution “His Majesty's Govern- 
ment considers that it will be its duty to insert 
provisions guaranteeing to the various minorities, 
in addition to political representation, that diffe- 
rences of religion, race, sect or caste shall not 
themselves constitute civic disabilities”. The Prime 
Minister declared that in the opinion of His 
Majesty's Government it was the duty of the 
communities to come to an agreement amongst 
themselves on the points raised by Minorities Sub- 
Committee but not settled there. During the 
continuing negotiations such an agreement ought 
10 be reached and the Government will continue 
to render what good offices it can to help to se- 
cure that end." He emphasised the anxiety of 
the Government not only that no delay should 
take place in putting the new Constitution in 
operation, but “it should start with the goodwill 
and confidence of all the communities concerned. 


Second Round Table Conference 


The statement of the Prime Minister concluded 
with the observation that in view of the "character 
of the Conference and the limited time at its dis- 
posal in London", His Majesty's Government 
"has deemed it advisable to suspend its work at 
this point, so that Indian opinion may be con- 
sulted upon the work done, and expedients con- 
sidered for overcoming the difficulties which 
have been raised.” The Prime Minister further 
said, “His Majesty's Government will consider, 
without delay, a plan by which our co-opera- 
tion may be continued so that the results of our 
completed work may be seen in a new Indian 
constitution.” The Prime Minister hoped, "If, in 
the meantime, there is a Tesponse to the Viceroy's 
appeal to those engaged at present in civil disobe- 
dience, and others wish to co-operate on the gene- 
ral lines of this declaration, steps will be taken to 
enlist their service." 


Within less than a week of the closing of the 
First Round Table Conference Gandhi and nine- 
teen of his colleagues were released from jail. 


71. Ibid, pp. 483-84, 
72. Ibid. 
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The Governor-General hoped that they would 
"recognise the importance of securing for those 
grave issues calm and dispassionate examina- 
tion” and “act in the same spirit which had in- 
spired the Government to order their release."* 
.On February 6, 1931, twenty-six Round Table 
Conference delegates made an appeal to the lea- 
ders of the Indian National Congress, immediately 
on their landing in India, saying that the scheme 
of the constitution agreed upon in London re- 
presented "a bare outline; the detailsCsome of 
which are of substantial and far-reaching character 
have yet to be worked out. We earnestly hope 
that the leaders of the Congress and of other 
parties will now come forward to make solid con- 
tribution to the completion of the scheme. It is our 
hope that an atmosphere of complete peace will 
be created for the consideration of these questions 
of high import and that the release of other poli- 
tical prisoners who have suffered incarceration for 
their convictions will follow.“ 

After prolonged discussions and negotiations 
extending over two weeks a settlement, popular- 
ly known as Irwin-Gandhi Pact, was reached bet- 
ween the Government and the Congress. The 
settlement, according to Sitaramayya, "was the 
result of the full play of some of the noblest qua- 
lities in man, both in Gandhi and in Irwin.“ The 
Civil Disobedience was called off and the Govern- 
ment released all political prisoners. It was also 
agreed that steps would be taken for the partici- 
‘pation of the Congress in the future discussions 
that were to take place on the scheme of constitu- 
tional reform.” The Indian National Congress rati- 
fied the Irwin-Gandhi Pact at its Karachi Session 
‘in March, 1931, appointed Gandhi as its sole re- 
'presentative, and invested him with full powers 
to agree to any safeguard which was “demonstrably 
necessary in Indian interests." 

But differences soon erupted on the issue of 
implementation of the agreement. Lord Willing- 
don had succeeded Lord Irwin as the Viceroy and 
Governor-General of India on April 18. The offi- 


73. Statement dated January 25, 1931, 
Governor-General. 

74. Refer to Pattabhi Sitaramayya, The History 
of the Indian National Congress, Vol. T, pp. 
431-82. 

75, Ibid., p. 437. 

76. For a full text of the Agreement refer to 
Government of India Notifleation No. S. 481/ 
31, Political, dated March 5, 1931. 
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cial attitude towards the Congress stiffened and 
Gandhi declined to attend the Second Round Table 
Conference. He was, however, later persuaded to 
participate in it and on August 26, he sailed from 
Bombay for London. But he had no hope of suc 
cess in spite of his general optimism. By that time 
the Labour Party, too, has gone out of office 
and a government, Tory in all but name, was 
installed. in Downing Street. Sir Samuel Hoare 
succeeded Wedgwood Benn at the India Office. 


The First Round Table Conference had arriv- 
ed at an agreed solution only as regards the aims 
and ideals and bare outlines of the new consti- 
tution. Numerous matters upon the solution of 
which depended the success of the proposed 
scheme were left undetermined as proper subjects 
for further investigation and explanation. Some 
of these issues such as communal claims, and de- 
tails of the federal scheme involving questions of 
finance, apportionment of burdens among the 
units of the federation, establishment of a federal 
court, composition and powers of the federal legis- 
lature, mutual relations of States in the federation 
and many other issues of like importance, were 
examined and discussed at the Second Round 
Table Conference. But the Conference failed to 
arrive at a settlement due to the communal dead- 
lock and the inherent difficulties of evolving a 
federation. 

On December 1, 
concluded its deliberations, the 
Ramsay MacDonald, made an 
reaffirming the statement of policy and features 
of the new constitution outlined by the Labour 
Government, The Prime Minister declared that 
the National Government stood pledged to pur- 
sue the plan of an All-India Federation un- 
swervingly and hoped "to surmount the difficul- 
ties which now stand in the way of its realisation." 
He summed up the general position and said, 
"The great idea of all-India Federation still holds 
the field. The principle of a responsible Federal 
Government, subject to certain reservations an 
safeguards through a transition period, remains 
unchanged. And we are all agreed that the 
Governors’ Provinces of the future are to be res- 
ponsibly governed units, enjoying the greatest 
possible measure of freedom from outside inter- 
ference and dictation in carrying out their own 
policies in their own sphere.” 

The Prime Minister announced 
contemplated “as one feature of the new order 


1931, when the Conference 
Prime Minister, 
announcement 


that it was 
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that the North-West Frontier Province should 
be constituted as a Governor's Provice, of the 
samé status as other Governor's Provinces, but 
with due regard to the necessary requirements of 
the Frontier, and that, as in all other Governor's 
Provinces, the powers entrusted to the Governor 
to safeguard the safety and tranquillity of the 
Province shall be real and effective.” Sind was 
also to be constituted as a separate Province, if 
satisfactory means of financing it could be found. 
As regards the communal deadlock, the Prime 
Minister said that this Conference had twice 
"essayed this task, twice it has failed." He did not 
accept these failures as final and conclusive, but 
made it clear that in case the parties did not 
arrive at a settlement, "His Majesty's Government 
would be compelled to apply a provisional scheme 
for they are determined that even this disability 
shall not be permitted to be a bar to progress." 
The Prime Minister also announced the setting up 
of a working committee of this Conference “which 
will remain in being in India, with which, 
through the Viceroy, we can keep in effective 
touch.” Three sub-committees of this commit- 
tee were set up, one to explore financial prob- 
lenis arising im connection with certain States, 
another to report regarding franchise and con- 
stituencies, and a third for a practical examina- 
tion of the recommendations which had been 
made by the Federal Finance Sub-Committee. The 
Conference was, then, to meet again for a final 


review of the whole scheme. 


Communal Award 


Indians could not arrive at an, agreed solution 
of the communal problem. Therefore, the Prime 
Minister announced, on behalf of His Majesty's 
Government, his “award” on August 16, 1932. The 
Communal Award? accgrded separate electorates 
to the Muslims, Sikhs, Indian Christians, Anglo- 
Indians and Europeans. Seats were reserved for 
Marathas in certain selected constituencies in Bom- 
bay. The Depressed Classes were given seats which 
Were tobe filled by election from special consti- 
tuencies in which they alone could vote, though 
they were entitled to vote also in the general con- 
Stituencies. A: number of seats, also communally 
divided, were allotted to Women, commerce and 
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77. Full text of the Communal Award is given 
in Command Paper 4147 of 1932, 


industry, mining and planting land-holders, The 
whole scheme of communal representation was. 
provisional in the sense that it could be revised 
after ten years with the assent of the communities 
affected, In the case of special constituencies for 
the Depressed Classes they were to come to an end 
after twenty years, if they had not previously been 
abolished under the general powers of electoral 
revision after the expiry of ten years. The scope 
of the Communal Award was confined to the ar- 
rangement to be made for the representation of 
communities residing in British India in the Pro- 
vincial Legislatiures only. Consideration of their 
representation in the Central Legislature was de- 
ferred as it involved, inter alia, the question of re- 
presentation of the Indian States, in the frame- 
work of an all-India federation, which still required 
further discussion. 


The Poona Pact yi 

The Communal Award did not enunciate any 
new principle in respect of the representation of 
minorities. In a statement issued at the time of 
the publication of the Communal Award, Ramsay 
MacDonald said, “In order to appreciate the Gov- 
ernment's decision, it is necessary to remember the 
actual conditions in which it is being given. For 
many years past, separate electorates, the grouping 
of particular categories of voters in territorial 
constituencies by themselves has been regarded by 
minority communities as an essential protection 
for their rights. In each of the recent stages of 
constitutional development separate electorates 
have consequentially found a place. However 
much Government may have preferred a uniform 
system of joint electorates, they found it impos- 
sible to abolish the safeguards to which Minorities 
still attach vital importance." But the recogni- 
tion of the claim of Depressed Classes to separate 
electorates marked them out as distinct from the 
rest ol the Hindus. “There are," Ramsay Mac 
Donald said in his statement of August 16, 1932, 
“two features of the decision to which. I must 
allude. One has to do with the Depressed Classes 
and the other with the representation of wo- 
men. 'Government would be quite unable to 
justify a scheme which omitted to provide what 
is really requisite for either.” The main object 
of the Government in the case of the Depressed 
Classes, he said, “has been, while securing to 
them the spokesmen of their own choice in the 
Legislatures of the Provinces where they are 
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in large numbers, at the same time to 

avoid electoral arrangements which would per- 
petuate their segregation.” Consequently, De- 
pressed Class voters would vote in general Hindu 
constituencies and an elected member in such 
à constituency would be influenced "by his res- 
ponsibility to this section of the electorate, but 
for the next 20 years there will be a number of 
special seats filled from special Depressed Class 
electorates in the areas where these voters chiefly 
prevail.“ The anomaly of giving certain mem- 
bers of the Depressed Classes two votes, the Prime 
Minister added, was “abundantly justified by the 
urgent need of securing that their claims should 
be effectively expressed and the prospects of im- 
proving their actual condition promoted.“ 


Íound 


Gandhi repudiated, in his speech at a meeting 
to the Minorities Committee the minorities’ 
daim for separate electorates as contained in the 
Memorandum submitted jointly by Muslims, De- 
pressed Classes, Indian Christians, Anglo-Indians 

„and Europeans. “I would like to repeat what I 
have said before,” Gandhi said, “that, while the 
Congress will always accept any solution that 
may be acceptable to the Hindus, the Moham- 
medans and the Sikhs, Congress will be no party 
to special reservation or special electorates for 
any other Minorities. The Congress will always 
endorse clauses or reservations as to the funda- 
mental rights and civil liberty. It will be open 
to everybody to be placed on the voters’ roll and 
to appeal to the common body of the electorates.” 
Referring to the claims of the Depressed Classes 
particularly, he said, “I can understand the 
daims advanced by other Minorities, but the 
daims advanced on behalf of the Untonuchables 
that to me is the ‘unkindnest cut of all’. It means 
the perpetual bar sinister. I would not sell the 
vital interests of the Untouchables even for the 
sake of winning the freedom of India... .And I 


— ̃ ͤ ——— 
78. In a Memorandum submitted to the Minor. 
ities Committee on behalf of Muslims, De. 
pressed Classes and others, it was, inter alia, 
demanded that all communities ‘fat present 
enjoying representation in any Legislature 
through nomination or election shall have re- 
presentation in all Legislatures through sep- 
arate electorates . . ."' The Indian Round 
Table Conference (Second Session), Proceed- 
m of the Minorities Committee, Appendix 
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would work from one end of India to the other 
to tell the Untouchables that separate electorates 
and separate reservation is not the way to re- 
move this bar sinister, which is the shame, not 
of them, but of orthodox Hinduism.” He made 
a fervent appeal to Ambedkar, the leader of the 
Depressed Classes and a signatory to the Memo- 
randum on their behalf, to eschew his claim to 
separate electorates as it was not a proper claim 
which he had put forward on behalf of the Un- 
touchables of India. “It will create a division in 
Hinduism which I cannot possibly look for- 
ward to with any satisfaction. whatsoever. I do 
not mind Untouchables, if they desire, be- 
ing converted to Islam or Christianity. I 
should tolerate that, but I cannot possibly to- 
lerate what is in store for Hinduism if there 
are two divisions set forth in the villages. 
Those who speak of the political rights of Un- 
touchables do not know how Indian society is 
today constructed, and, therefore, I want to say 
with all the emphasis that I can command that 
if I was the only person to resist this, I would 
resist it with my life.” 

Gandhi was in jail when the Communal 
Award was announced. He decided to stake his 
life to prevent the disaster of the Depressed 
Classes being isolated from the Hindu  com- 
munity and on September 20, 1932, began an in- 
terminable fast in Yeravada jail. Five days later 
the Poona Pact was signed, as a result of which 
the Depressed Classes led by Dr. B.R. Ambedkar 
agreed to give up separate electorates. The main 
points in the Pact were :“ 


I. One hundred and forty-eight seats were to 
be reserved for the Depressed. Classes out of the 
general electorates in the Provincial Legisla- 
tures,“ 


2. Elections to these seats were to be by joint 
electorates subject to thé prescribed procedure. 
All the members of the Depressed Classes regis- 
tered in the general electoral roll of a constitu- 


————————— 


80. Ambedkar, B. R., Pakistan or the Partition 
of India, pp. 462-63. 

81. Reservation of seats in the various Provin- 
cial Legislatures was: Madras, 30; Bomba) 
with Sind, 15; Punjab, 8; Bihar and Orissa, 
18; Central Provinces, 20; Assam, 7; Bengal, 
30; United Provinces, 20; Tota] 148. These 
figures were based on the total strength of 
the Provincial announced in the 
Prime Minister's award of August 16, 1932. 
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ency would form an electoral college which would 
elect a panel of four candidates belonging to the 
Depressed’ Classes for each of such reserved seats 
and four persons getting the highest number of 
votes in such primary election. would be the 
candidates for election by the general electorate. 


3. In the Central Legislature eighteen per 
cent of the seats allotted to the general elec- 
torate for British India would be reserved for 
the Depressed Classes. Their representation 
would likewise be on the principle of joint elec- 
torates and reserved seats by the method of pri- 
mary election as in the case of Provincial Legis- 
latures. 


4. The system of primary election to a panel 
of candidates would come to an end after ten 
years, unless terminated sooner by mutual agree- 
ment. 


5. The system of representation of the De 
pressed Classes by reserved seats would continue 
until terminated by mutual agreement. 


6. Every endeavour would be made to secure 
a fair representation for the Depressed Classes in 
the election of the local bodies or appointment 
to public service. 


The Poona Pact was accepted by the British 
Government in so far as it modified the Com- 
munal Award relating to the Depressed. Classes. 


Third Round Table Conference 


The third and final session of the Round 
Table. Conference commenced: on November 16 
and concluded on December 24, 1932. It was a 
truncated Conference in which the reactionary 
Spirit reigned supreme. The Congress was unrepre- 
sented. Those members of the first two Conferences 
who were deemed unaccommodating were rigo- 
rously excluded. Sir Samuel Hoare had no use 
even for a Srinivasa Sastri? The Labour Party 
did not cooperate in the deliberations of the Con- 
ference.” The delegates, therefore, merely discuss- 
ed the reports of the various committees ap- 
pointed by the Second Round Table Conference 
and decided a. few. more points, 


82, Chintamani, C. Y., Indiam Politics Since the 
Mutiny, p. 184. 

83. The delegates to the Conferenee comprised 
12 British representatives; 12 from Indian 
States and 12 from British India. e 
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His Majestys Government published in March 
1933, White Paper containing | tentative, propo- 
sals of the Government regarding the scheme of 
the reforms. The scheme embodied in the White 
Paper only deepened India's misgivings, The 
safeguards proposed were in the “common interests 
of India and the United Kingdom” and not in 
the interests of India alone as had been laid 
down in the Irwin-Gandhi Pact. The Congress 
while ratifying the Pact at its Karachi session in. 
March 1931, appointed Gandhi as its sole repre. 
sentative and authorised him to agree to any 
safeguard which was “demonstrably necessary in. 
Indian interests." Samuel Hoare, the New S cre- 
tary of State for India, made it clear in a debate. 
on the White Paper on March 27, 1933, that the. 
proposals contained in the White Paper which 
laid down the policy of the British Government 
in relation to Constitutional reform in India 
did not contemplate self-government but were 
only another stage in the continuous process of 
bestowing new instalments of constitutional pro- 
gress. Sir Samuel Hoare's statement was a defi- 
nite repudiation of his predecessor's (Wedgwood 
Benn) assertion at the Second Round Table Con- 
ferencé that the reference in the Preamble to 
the Government of India Act, 1919; that the Bri- 
tish Parliament would be the sole judge as to 
the manner and pace of India's advance to self. 
government was completely out of date. i 

The White Paper stipulated that the federa. 
tion would not come into existence without ful. 
filment of certain preliminary conditions; a pri. 
mary one being the accession of Rulers of 
the States, representing at least half the aggre- 
gate population of the States and entitled to not 
less than half the seats allotted to them in the 
Upper Chamber of federal legislature. 

The Governor-General, in addition to being 
responsible for the defence of India and external 
affairs to His Majesty's Government and Parlia. 
ment, was armed with special responsibilities 
in respect of important matters, including a 
menace to the peace and tranquillity of India, 
the safeguarding of the financial stability and cre- 
dit, the protection of the legitimate interests of 
minorities and the public services, the protection 
of the rights of the States and the prevention of 
discrimination against British commercial inte- 


84. H. C. Deb. Vol. 276, col. 698. 
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ests. In the Provincial field the Governor was 
imilarly vested with special responsibilities act- 
ng in his individual judgment and acting in his 
liscretion negating the principle of Provincial 
utonomy. 

The scheme of reforms embodied in the White 
Paper was so reactionary as to be utterly un- 
icceptable to any section of progressive Indian 
pinion. It was condemned in downright langu- 


ige by almost all Indian leaders. One could not 


ee in it any family resemblance to many of the 
recommendations of the Round Table Confe- 
rence Committee. Srinivasa Sastri characterised 

ite Paper as a “hideous, grinning anthro- 
The resolution of the Working Committee 
of the Indian National Congress said, “The 
White Paper in no way expresses the will of the 
people of India, has been more or less condemn. 
ed by almost all Indian political parties and falls 
far short of the Congress goal if it does not 
retard the progress towards it.” 


A profound cleavage of opinion existed in 
ndia with regard to the grant of powers The 
Hindus held that the Centre should be made 
strong and the residuary powers should belong 
to it. The Mohammedans, on the other hand, 
strongly held that the residuary powers should be 
assigned to the Provinces. The method adopted 
by His Majesty's Government in the White 
Paper was in the nature of a compromise. ‘Three 
Lists of Subjects, Central, Provincial and Con- 
rurrent, were suggested and all the three Lists 
covered such a wide field as to leave hardly any 
owers unallocated. The resid powers were 
eft to the discretion of the Governor-General. 
Ihe White Paper did not accept the suggestion 
of the Indian Statutory Commission that. the Pro- 
incial. Ministry should include Officials. It was 
roposed that a Governor's Council of Ministers 
hould normally be so constituted as to include 
nembers of the important minority communities. 
The claim of the Muhammendans to one-third of 
Il the British India seats in the Federal Legisla- 
ure was also supported. It was proposed that the 
rovincial Legislatures. in Bengal, the United 
rovinces and Bihar should be bicameral and 
ie Upper Chambers were to possess the revisory 
nd delaying powers. In the Federal Legisla- 
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85. The Indian National Congress, Resolutions 


1934-36 (An India Congress Committee Alla- 
habad), pp. 18-20. 
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ture the two Chambers were to possess co-equal 
powers and in case of differences between the 
two the decision should be taken at a joint ses- 
sion. While the Federal Government and Legis- 
lature would exercise general control over 
railway policy, the actual control of the ad- 
ministration of State Railways should be plac- 
ed in a Statutory Authority. This Authority 
should be so composed and vested with such 
powers as to enable it to perform its functions 
upon business principles without being subject- 
ed to political interference. 


Joint Select Committee Report 


A Joint Select Committee of both the Houses 
of Parliament, under the chairmanship of Lord 
Linlithgow, was appointed in April, 1933, to 
examine and report on the constitutional propo- 
sals as contained in the White Paper. The Com- 
mittee associated with it twenty-one delegates 
from British India and Indian States. Two memo- 
randa were submitted to the Committee, one by 
all British Indian delegates to the Round Table 
Conference and headed by the Aga Khan, and 
the other separately by Tej Bahadur Sapru. 
"Their proposals did not err on the side of ex- 
ces. But they were cast to the winds almost as 
if they had been the ravings of maniacs, and the 
Majority of the Select Committee made recom- 
mendations dotting the i's and crossing the £s 
of the White Paper, except where it was worse. 


The principal changes made by the Joint 
Select Committee were in respect of Second 
Chambers in the Provinces, the Department of 
Law and Order, and the constitution of the 
Federal Legislature. The Committee suggested 
the extension of Second Chambers to Madras 
and Bombay also and vested the power of creat- 
ing and abolishing the Second Chambers in Pat- 
liament instead of the Legislatures in India. The 
most objectionable of the changes suggested was 
the abolition of direct representation to the 
Federal Assembly. The Committee also suggest- 
ed certain reservations in respect of transfer of 
the Department of Law and Order in the Pro- 
vinces. The question of allocation of seats among 
the States in the Federal Legislature presented 
Sufficient difficulty. A scheme for this purpose 
was drawn up by the Governor-General after 
discussions with the Princes and the same was 
approved by the Joint Select Committee. It pro- 
ceéded on the principle that the allocation of 
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seats in the case of the Council of State should 
take into account, the relative rank and impor- 
tance of the States as indicated by the dynastic 
salute and other factors, and in the case of the 
Assembly it should be based in the main on popu- 
lation. 

The Joint Select Committee submitted its re- 
port in October 1934. 1t met with a stiff opposi- 
tion from all shades of Indian public opinion. 
The Congress opinion was that the — proposed 
scheme of constitution for the Government of 
India was conceived in a spirit of imperialist do- 
mination and economic exploitation and trans- 
ferred no real power to the people of India. 
Jinnah characterised the scheme of federation 
as fundamentally bad and totally unacceptable 
to the people of India. The scheme of Provin- 
cial Governments, he said, was most unsatisfac- 
tory and disappointing, inasmuch as it included 
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various objectionable features. But it did not 
deter the British Government from its scheme of 
Reforms and the Secretary of State for India in- 
troduced the Government of India Bill in the 
House of Commons on February 5, 1935. In a 
lengthy speech dealing with the various aspects 
of the Bill, Sir Samuel Hoare conduded by en- 
umerating the intentions of the British Govern- 
ment and the merits of the Reforms. 

The House of Commons passed the Bill in 
June 1935 and from there it went to the House 
of Lords. As the Government had made some 
amendments in the Bill, it went back to the House 
of Commons after passing from the Lords. It 
finally passed into law and received the Royal 
assent on August 4, 1985. The Government of 
India Act, 1935, came into force on April T, 1987, 
except Part II (Federation) and Part VII (Fede- 
ral Railway Authority). 


CHAPTER XVIII 


Government of India Act, 1935 


The new Constitution embodied in the Gov- 
ernment of India Act, 1935, was completely a 
reactionary and, in many respects, a retrograde 
legislation, and it was received with indignation 
and resentment by all shades of public opinion 
in India. Its most significant feature was the 
deliberate omission of any direct or indirect 
reference to the grant, immediate or distant, of 
Dominion Status to India. 


The Government of India Act, 1935, had no 
Preamble Sir Samuel Hoare, the Secretary of 
State for India, introducing the Government of 
India Bill, 1935, in the House of Commons, ex- 
plained the reasons for omitting the Preamble 
He said that there was “no need for a Preamble 
in this case, as no pronouncement of policy or 
intention is required". The Preamble of the 
Act of 1919, he said, had set out finally and defi- 
nitely the ultimate aims of the British rule in 
India and there was surely nothing to be gained 
“by reiterating words which have settled once 
for all the attitude of Parliament to Indian pro- 
blem". The position was, therefore, clear, the 
Secretary of State said. “They stand firmly”, 
he asserted, “by the pledge contained in the 
1919 Preamble, which it is not part of their plan 
to repeal, and by the interpretation put by the 
Viceroy in 1929? on the authority of the Gov- 
ernment of the day, on that Preamble that ‘the 
natural issue of India’s progress as there con- 
templated, is the attainment of Dominion 
Status, The declaration of 1929 was made to 
remove doubts which had been felt as to the 
meaning of the Preamble of 1919. There is, 
therefore, no need to enshrine in an Act words 
and phrases which would add nothing new to 


House of Com- 


1. Debates on Indian Affairs, 
mons (1934-35), Cols. 463-64. 

2. See ante Chapter XVII, Statement by Lord 
Irwin on Dominion Status as to the goal 
of the Indian political evolution’’, October 
31, 1929. 


the declaration of the Preamble”. The Secre- 
tary of State firmly said that the Government of 
India Bill, 1935, which retained the Preamble 
of the Act of 1919, “was a definite step, indeed 
a great stride, forward towards the achievement 
of that purpose” and “that we can only reach 
the end we have plainly set before, ourselves 
when India has succeeded in establishing the 
conditions upon which self-government rests, 
nor will its attainment be delayed by any reluc- 
tance on our part to recognize these conditions 
when they actually exist". 

Clement Attlee moved an amendment on 
February 6, 1935, that “no legislation for the 
better Government of India will be satisfactory 
which does not secure the goodwill and co- 
operation of the Indian people by recognising 
explicitly India’s right to Dominion Status and 
by providing within it the means of its attain- 
MENE s ss " Attlee said that it was a great mis- 
take to introduce a Bill without a Preamble. 
"To put it like that", he added, "shows an utter 
disregard of the Indian opinion. I am surprised 
that the Prime Minister did not appreciate this 
point. After all the Prime Minister (Ramsay 
MacDonald), when he was in our party (Labour), 
was à great authority on Indian affairs. He wis 
main'y responsible for the declaration of Domi- 
nion Status". As regards the contention of the 
Secretary of State that the Declaration of Domi- 
nion Status was made in order to clear doubts 
that had arisen, Attlee put a straight question 
and asked Sir Samuel Hoare who had created 
those doubts, Attlee himself gave the answer 
and said, “everybody knows that doubts were 
cast on exactly what the Preamble (of the Act 
of 1919) meant by no less a man than the leader 
of the Government in the Assembly in India.’ 


3. Refer to Legislative Assembly Debates (1924), 
Vol. IV, pt. I, p. 365. In reply to a resolu- 
tion moved by Diwan Bahadur T. Ranga- 
ehariar, Sir Maleolm Hailey, Home Member 
and Leader of the Assembly, said, „we main- 
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and that most ingenious constructions have been 
put on these phrases by the right hon. gentle- 
man ihe member for Epping (Winston Chur- 
chill) a 


Reconstruction of Indian polity 


The Government of India Act, 1935, recon- 
stituted the ‘polity of India on a new basis. 
Hitherto the construction was unitary. The 
Provincial Governments derived their powers 
by devolution from the Central Government 
and performed their functions, subject to the 
authority of their respective legislatures, under 
the superintendence, direction and control of 
the Governor-General in Council and ultimately 
of the Secretary of State for India. The only 
sphere in which the Provincial Government en- 
joyed some measure of autonomy was the ad- 
ministration of Transferred Subjects. The 
Indian States were autonomous within their 
own territories and their relations with the 
Governor-General in Council were governed Dy 
the rule of Paramountcy. The Government of 
India Act, 1935, envisaged a federal polity con- 
sisting of Provinces and Chief | Commissioner- 
ships in British India, and the Indian States 
which would accede to the Federation by sign 
ing the Instruments of Accession. The Province: 
were to be the compulsory units of the federa- 
tion and they derived their power and authority 
from an Act of Parliament. The accession of 
the Indian States was voluntary and they could, 
it they so desired, stand outside. The Joint 
Select Committee observed, "There can be no 
question of compulsion as far as the States are 
concerned. Their Rulers can enter or stand 
aside from the Federation as they think fit,” 


_ The Act of 1935 did not establish the federa- 
tion, but empowered the Crown to bring it into 
ee es on fulfilment of the following condi- 
ions: 


(1) The States, representing not less than 
one-half of the aggregate population of the 
States and entitled to not less than fifty-two 
r 


tain that the objective of the Government, of 


India Act is as defined in the Aet, namely, 


responsible government, We do not deny that 
full Dominion Status may be the of a= Me of 
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we ourselves to the objective of the 
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seats, half of the total number of seats (104) 
allotted to the States, in the Upper Chamber, 
should signify their desire to accede to the 
federation. 

(2) Both Houses of Parliament, the House of 
Lords and the House of Commons, should prc- 
sent an Address to the Crown praying that a 
Proclamiation might be issued establishing thc 
Federation. 

The first condition was really the most impor 
tant. There could be no federation  withou: 
the States. The Joint Select Committee regard- 
ed them as an essential element in the All-India 
Federation? The second condition for the 
federation to come into being was a mere for- 
mality. However, the Joint Select Committee 
maintained, “we approve this proposal, because 
Parliament has a right to satisfy itself not only 
that the prescribed number of States have in 
fact signified their desire to accede, but also that 
the financial, economic and political conditions 
necessary for the successful establishment of th 
Federation upon a sound and stable basis, have 
been fulfilled"* The Committee further ob- 
served, “we note also, in passing, that the estab- 
lishment of autonomy in the Provinces is likely 
to precede the establishment of the Federation. 
but in our judgment it is desirable, if not essen 
tial, that the same Act should lay down a consti- 
tution for both, in order to make clear the ful! 
intention of Parliament“. 


The Act prescribed the method whereby a 
State could join the federation and the lege!“ 
consequences flowing from such an accession. 
The Ruler of a State desiring to federate would 
execute an Instrument of Accession on behalf 
of himself, his heirs and his successors, defining 


5. Ibid., para 157. This was recognised in the 
White Paper (Proposals for the Indian Con- 
_ Stitutional Reforms, 1933). It was proposed 
that the federation should be brought into 
existence by the issue of a Proclamation by 
His Majesty; but that no such proclamation 
should be issued until the Rulers of the States 
representing not less than half the aggregate 
of population of the States, and entitled to 
not less than half the seats to be allotted to 
the States in the Federal Upper Chamber 
; had signified to His Majesty their desire to 
accede to the Federation. Cmd. Paper 4908, 
Proposal. 4, pp. 31-22. 


7. Report of the Joint Committee on Indian 
Constitutional Reform (1934), para 157. 


7. Ibid. 
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matters in which the State agreed to federate 
and thereby accepting the jurisdiction of the 
Federal authorities on all such matters. The 
Ruler, thus, assumed the obligation of ensuring 
that due effect would be given within his State 
to the provisions of the Government of India 
Act, 1935, so far as they were applicable by vir- 
tue of the Instrument of Accession. Outside 
these limits the autonomy of the State and its 
relations with the Crown as Paramount Power 
remained unaffected." A Ruler could, by a sup- 
plementary Instrument, vary the Instrument of 
Accession by extending the subjects for which 
he had federated. 


Under the Act of 1935, the Crown was not 
bound to accept any Instrument of Accession or 
a supplementary Instrument. If the Crown con- 
sidered that the terms of an Instrument were in- 
consistent with the scheme of Federation, that 
Instrument was to be rejected. This provision 
was inserted to ensure some measure of uniform- 
ity. The Report of the Joint Select Committee 
had stated that the Rulers who acceded would, 
in general, be willing to accept certain specifica- 
tions of the Federal List as Federal Subjects. It 
could, therefore, be inferred that the British 
Government intended to ensure as far as was 
reasonably possible that the lists of subjects 
accepted as Federal by Rulers willing to accede 
to the Federation should not differ from one 
another to any great extent“ But once they 
had acceded to the Federation by signing the 
Instrument of Accession and specifying the sub- 
jects and after it had been approved by the 


8. The Joint Select Committee Observed, that 
the Rulers have announced their willingness 
to consider federation with the Provinces of 
British India on certain terms, but, whereas 
the powers of the new Central Government in 
relation to the Provinces will cover a wide 
field and will be identical in the ease of each 
Provinee, the Princes have intimated that 
they are not Prepared to agree to the exer- 
cise by a Federal Government for the purpose 
of the Federation of an identical range of 
powers in relation to themselves”, Ibid., para 
154. 


9. The Joint Seleet Committee observed, 
do not need to say that the accession of ull 
States to the Federation will be welcome; but 
there ean be no obligation on the Crown to 
accept an accession, where the exceptions or 
reservations made by the Ruler aro such as 
to make the accession ilusory or merely 
colourable’’. Para 156, 
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Crown, no State could secede from the Federa 
tion or diminish the subjects for which it had 
acceded, though they could be enlarged by a 
supplementary Instrument. 

Hitherto all rights, authority and jurisdiction 
of the Crown as Paramount Power in relation to 
the States had been exercised by the Governor 
General in Council. The Act of 1935 made a 
distinction between the powers and the func. 
tions of the Crown to be exercised by the Fede 
ral authority, and those which did not fall in 
the Federal sphere. In the exercise of the lat- 
ter functions His Majesty could appoint a re- 
presentative to act on his behalf or might ap- 
point, if he so desired, one person to fill both 
the offices. 


Spheres of Jurisdiction 

The area of federal jurisdiction extended in 
the first instance to the whole of British India. 
As regards the States, it would extend to those 
States only which acceded to the federation. In 
relation to the Provinces there was a three-fold 
division of functions and, accordingly, subjects 
were divided into Federal, Provincial and Con- 
current. The Federal Legislature alone had the 
power to make laws with respect to the matters 
enumerated in the Federal List. The subjects 
enumerated in the Provincial] List were within 
the exclusive jurisdiction of the Provincial Legis- 
latures. Both the Federal Legislature and the 
Provincial Legislatures were competent to make 
laws on subjects contained in the Concurrent 
List. But if a law was passed by the Federal 
Legislature on any subject given in the Con- 
current List, the Provincial Legislature could 
not make a law on the same subject. The resi- 
duary power, including the Power of taxation, 
not covered by the Federal, Provincial and Con- 
current Lists, was left to the discretion of the 
Governor-General. This statutory demarcation 
of the jurisdictions of the Federal, Provincial 
and State Governments was, however, subject to 
the following reservations : 


If the Governor-General had proclaimed that 
a state of grave emergency existed whereby the 
security of India was threatened whether by 
war or by internal disturbance, the Federal 
Legislature. with the previous sanction of the 
Governor-General given in his discretion, had 
the power to make laws on any matter included 
in the Provincial List; 

The Federal Legislature could legislate o" 
any Provincial subject if the Legislatures of two 
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or more Provinces so desired. But an Ac so 
passed could be amended or repealed by the 
Legislature of the Province to which it applied. 

lí a law made by the Legislature of a Pro 
vince or a federal State was repugnant to a 
Federal law, which the Federal Legislature was 
competent to make for the Province or the State 
concerned, the Federal law prevailed and the 
law of the Province or State was void to the ex 
tent of such repugnancy. 


THE FEDERAL GOVERNMENT 
Federal Executive 


The executive power and authority of the 
was vested in the Governor-General 

as the representative of the Crown.” The 
Governor-General was appointed by His Majesty 
by a Commission under the Royal Sign Manual 
and he exercised all such powers and functions as 
were conferred on him by or under the Act of 
1935, and such other powers of His Majesty as 
had been assigned to him, provided that such 
powers were not connected with the exercise of 
the functions of the Crown in its relations with 
the Indian States. The Crown would issue an 
Instrument of i 


way in which he would exercise the authority 
conferred upon him. The extent of the Exe- 
cutive authority of the Federation was defined 
by Section 8 of the Act and it extended : 


(a) to matters with respect io which the 
Federal Legislature had power to make 
laws; 


(b) to the raising in British India on behalf 
of the Crown naval, military and air 
forces and the governance of His 
Majesty's forces borne on the Indian 
establi t; and 


(c) to the exercise of such rights, authority 
and jurisdiction as were exercisable by 
the Crown by treaty, grant, usage, suf- 


10. The Joint Select Committee observed.. 
in any new constitution in which autonomous 
Provinees are to be federally united under 


authority 
Central Government, 


powers and authority from 
a direct grant by the Crown'", Para 153. 
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ferance, or otherwise in and in relation 


to the tribal areas. 

But the jurisdiction of the Federal Govern. 
ment was subject to two limitations A 
the. Federal executive authority did not extend 
in any Province to matters, those ex- 
Pressly provided in the Act, with respect to 
which the Provincial Legislature had the 
to make laws. Secondly, it extended to a fede- 
rated State subject to “such limitations as might 
be specified in its Instrument of Accession. The 
executive authority, of the Ruler of a Federated 
State was, however, to continue to be exercis- 
able in that State regarding matters with 
to which the Federal Legislature had the 
to make laws except in so far as it was 
by virtue of a Federal law. 

The Governor-General, as head of the Federal 
executive, had supreme command of the mili- 
tary, naval and air forces in India. This com- 
mand, however, was subject to the power of His 
Majesty to appoint a Commander-in-Chief to ex. 
ercise in relation to those forces such functions 
as might be assigned to him. 

The Federal Government was not concerned 
with the powers connected. with the exercise oí 
the functions of the Crown in its relations with 
the Indian States. These were exercisable by 
His Majestys representative appointed for the 
Purpose. But His Majesty could appoint one 
Person to fill both the offices of the Governor- 


General and Representative of the Crown in 
relation to Indian States. 


and any part of His 
Majesty's Dominions, and the tribal 
to be exercised by the Governor-General in his 
i i ist him in the exercise of 
these functions, the Governor-General was em. 
Powered to appoint Councillors not exceedin 
three in number. The Salaries and conditions 
li. The Joint Select Committee observed 8 

the line ean be drawn within the Central 


tion by the Governor-General of Special 
and responsibilities, 
departments 
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of service of the Councillors were to be prescrib- 
ed by His Majesty-in-Council. They were res 
ponsible to the Governor-General alone and 
wére in no way responsible to the Federal Legis 
lature for any act done by them in the exercise 
of their functions.“ 

All other executive powers were to be exercised 
by the Governor-General with the help and ad- 
yice of the Council of Ministers, subject to the 
exercise by the Governor-General of special 
powers and responsibilities. The number of 
ministers, chosen by the Governor-General and 
holding office at his pleasure, was not to exceed 
ten. It was contemplated in the Act that min- 
isters should be chosen from amongst the mem- 
bers of the Federal Legislature, for it was speci- 
fically provided that a Minister who for a period 
of six consecutive months was not a member of 
either Chamber of the Federal Legislature, 
shou.d at the expiration of that period cease to 
be a Minister. The Ministers were to get such 
salaries as might be determined by an Act of the 
Legislature and in the absence of it as fixed by 
the Governor-General, provided that the salary 
of a Minister was not to vary during his term 
ol office. The Governor-General in his discre- 
tion might preside at meetings of the Council 
‘of Ministers. The control of Ministers over the 
administration of transferred departments was 
subject to the following limitations : ý 

Ministers had no right to tender advice on 
matters in respect of which the Governor- 
General was required to act in his discretion; 

In cases where the Governor-General was em. 
powered to exercise his individual judgment 
In all such cases, he could seek ministerial ad- 
vice but he might not act thereupon; and 

In all matters which involved his special 
responsibilities, the Governor-General was re- 
quired to exercise his individual judgment as to 
the action to bë taken. 


The matters in respect of which the Governor- 
General had a special responsibility were set 


out in Section 12 of the Act, They were as 
follows : 


(a) the prevention of any grave menace to 
the peace or tranquillity of India or 
any part thereof; 

(b) the safeguarding of the financial stabi- 
lity. and credit of the Federal Govern- 
ment; 


TS PSTN BM IT 12 frr die e IO 
12. Refer to Proposals for Indian Constitutional 
Reforms (White Paper) Proposal 12, 
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(c) the safeguarding of the legitimate in- 
terests of minorities; 
the securing to, and to the dependant 
of, persons who were or had been mem- 
bers of the public services, of any rights 
provided or preserved for them by or 
under the Act and the safeguarding of 
their legitimate interests; 

(e) the securing in the sphere of executive 
action of the purposes which the provi- 
sion of Chapter III of Part V of thc 
Act of 1935 (which dealt with comme: 
cial discrimination) were designed to 
secure in relation to legislation; 

(f) the prevention of action which would 
subject goods of United Kingdom o: 
Burmese origin imported into India to 
discriminatory or penal treatment; 

(g) the protection of the rights of any In 
dian State and the rights and dignity 
of the Ruler thereof; and 

(h) securing the due discharge of his func 
tions with respect to matters in rela- 
tion to which he was by or under the 
Act of 1935 required to act in his dis 
cretion, or to exercise his individual 
judgment, was not prejudiced or im- 
peded by any course of action taken 
with respect to any other matter. 


In order to assist him in the discharge of his 
Special responsibility for safeguarding the finan- 
cial stability and credit of the Federal Gover: 
ment, the Governor-General was empowered to 
appoint a Financial Adviser. This official could 
also give advice to the Federal "Government 
whenever consulted, upon any matter relating 
to finance. The Financial Adviser held office 
during the pleasure of the Governor-General, 
who also determined his salary and conditions 
ol service. The Governor-General also appoint- 
ed the Advocate-General and fixed his remu- 
neration in the exercise of his individual judg- 
ment. 

If a question arose whether any matter was Or 
was not one in which the Governor-General was 
1equired to act in his discretion or to exercise 
his individual judgment, the decision of the 
Governor-General in his discretion was final. 
In all matters in which the Governor-General 
Was required to act in his discretion or to exer 
Gse his individual judgment, he was under the 
general control and direction of the Secretary 
of State for India. Before giving any direction, 
t Was necessary for the Secretary of State to 
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satisfy himself that nothing thefein required the 
Governor-General to act in any manner incon- 
sistent with the Instrument of Instructions is 
sued to him by His Majesty. 

All executive action of the Federal Govern- 
ment was expressed to be taken in the name oí 
the Governor-General who also made rules for 
the more convenient transaction of the business 
of the Government and for the allocation of 
business among the Ministers, These rules in 
cluded provisions requiring Ministers and Secre 
taries to Government to transmit to the Gover- 
nor-General all such information as might be 
specified in the rules, or as the Governor-Gen 
eral might otherwise require to be so transmit- 
ted, and in particular requiring a Minister and 
the appropriate Secretary to bring to the notice 
of the Governor-General any matter under con 
sideration by him which involved, or appeared 
likely to involve, any special responsibility of 
the Governor-General. 


THE FEDERAL LEGISLATURE 
Composition, jurisdiction and functions 

The Federal Legislature was bicameral and it 
consisted of His Majesty the King, represented 
by the Governor-General, and the two Cham- 
bers, namely, the Council of State and the 
House of Assembly. Tue Council of State was 
to consist of 156 representatives of British India, 
and not more thai 104 representatives of the 
indian States. Out of 156 seats to be filled by 
‘ue representatives of British India 150 seats 
were to be allocated to Governors’ Provinces and 
Chief Commissioners’ Provinces. Six seats were 
to be filed by persons chosen by the Governor 
General. in his discretion, The Council of State 
Was to be a permanent body, not subject to 
dissolution, but one-third of its members were 
to retire every third year. 

The House of Assembly was to consist of 250 
representatives of British India and not more 
than 125 representatives of the Indian States. 
The life of the House of Assembly was five years 
unless sooner dissolved. The Governor-General! 
might, in his discretion, from time to time sui: 
mon, prorogue, and address the Chambers o: 
Send messages or dissolve the House of Assem- 
bly provided that the Chambers would be sui; 
moned to meet at least once in every year, 

. The Proposals for Indian Constitutional Re- 
lorms (White Paper) and the Report of th 
Joint Select Committee suggested that election 
eo the Council of State in Tespect of representa 
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tives of British India should be indirect, that is, 
representatives being chosen by the members of 
the Provincial Legislatures. But ‘criticism of 
this suggestion in Parliament resulted in the 
adoption of the principle of direct election. In- 
direct election was retained for the representa- 
tives of the Anglo-Indian, European and India 
Christian Communities, The representatives of 
the Indian States, that had acceded to the 
federation, were to be appointed by the Rulers 
of the States concerned. The allocation of seats 
among the States was to be determined accord- 
ing to the principle of relative rank and import- 
ance of the State as indicated by the dynastic 
salute and other factors. 

The Joint Select Committee rejected the pro- 
posal of direct election of representatives to the 
House of Assembly and this recommendation 
was accepted by Parliament. Hence under the 
Act the House of Assembly was to be elected by 
the Provincial Assemblies. Allocation of seats 
among the Indian States was to proceed on ui 
principle that the number of seats allotted to 
each State or group of States should be propor- 
donate to their population. 

Every Minister or Councilior had the right to 
speak in, and otherwise participate in the pro 
ceedings of, either Chamber, any joint sitting oí 
the Chambers, and any Committee of the Legis- 
lature of which he might be named a member ; 

The Council of State and the House of As 
sembly were to choose from among their mem- 
bers respectively a President and a Speaker to 
preside over these chambers. A member hold- 
ing office as President or as Speaker was to 
vacate his office if he ceased to be a member of 
the Chamber over which he presided. He could 
at any time resign his office and he might be re- 
moved from his office by a resolution of the 
Council or Assembly, as the case might be, pass- 
ed by a majority of all its then members, 

Bills, other than Financial Bills, could ori- 
ginate in either Chamber. In general, a Bili 
was not to be deemed to have been passed by 
the Chambers of the Legislature unless it had 
been agreed to by both Chambers. Ifa Bill 
pased by one Chamber was rejected by the 
other or it did not agree to the amendments 
made in the Bill or more than six months had 
clapsed from the date of the reception of the 
Bill by the other Chamber and it had not been 
passed by that Chamber the Governor-General 


13. Proposals of Indian Constitutional Reforms 
(1933), Proposal 29, p. 36. 
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could, unless the Bill had lapsed by reason oí . 
dissolution of the Assembly, summon a joint sit- 
ting of both the Chambers for the purpose of 
‘deliberating and voting on the Bill. If at a 
joint sitting the Bill, with such amendments, ii 
any, as had been agreed to was passed by a 
majority of the total number of members pre- 
sent and voting, it would be deemed to have 
been passed by both Chambers. In case of a 
Finance Bill, or a Bill which affected the dis- 
charge of his functions in so far as he was re- 
quired to act in his discretion or to exercise his 
individual judgment the Governor-General could 
summon a joint sitting, even though the above 
conditions had not been fulfilled. 


After the Bill had been passed by both the 


Chambers, it was presented to the Governor 
General who— 
(1) might give his assent in the name of His 
Majesty; or 


(2) withhold his assent; or 
(3) reserve the Bill for the signification of 
i His Majesty's pleasure; or 

4) return it to the Chambers with a mes- 
sage to reconsider the Bill or any speci- 
fied provision or to move any such 
amendment to the Bill as indicated 
therein, 


A Bill reserved for the signification of His 
Majestys pleasure could not become an Act 
unless and until, within twelve months from the 
day on which it was presented to Governor- 
General, the Governor-General had made 
known by notification that His Majesty liad as 
sented thereto. Power was reserved to the 
Crown to disallow any Act assented to by the 
Governor-General. 


The Governor-General was to cause to be laid 
belore both Chambers in respect of every finan- 
cial year an “annual financial statement“ giving 
the estimated receipts and expenditure ol the 
Federation for that year. The estimates of ex 
penditure embodied in the annual financial 


statement were to show separately: (a) the 
Sums required to meet expenditure charged 
upon the revenues of the Federation, and (b) 
the sums required to meet other expenditui« 


proposed to be made from the revenues of t. 

Federation. The following items were charged 
on the revenues of the Federation: 

(1) the salary and allowances of the 

Governor-General and other expend- 

iture relating to his office for which 


Constitutional History of India 


provision was required to be made by 
order in Council; 

(2) debt charges for which the federato 
was liable including interest, sinking 
fund charges and redemption cuarges, 
and other expenditure reiaung to ux 
raising of loans and the service and ic 
demption of debt; 

the suares and aLowances of Ministers, 

ot Counsellors, ot tie Financia: Ad- 

viser, of the Advocate-Generai, or Gun. 
vornunisioner, and the stalt of the 

Financial Adviser; 

(4) The salaries, allowances and pensions 
payabic to or m respect oi Judges oi 
tie Federal Court, and the pensions 
payable to the Judges oi High courts, 

(9) expenditure. ior tue purpose of tue di» 
charge by the Governuor-Generar oL dus 
tuncuons with respect io cette, 
Subjects; 

(6) expenditure incurred. in discharging oL 
the functions ot the Crown in as le 
tions with indian States; 

(7) any grants connected with the aumims 
tration of any areas in a Province wut 
were tor the ume being exciudcu areas; 

(8) any sums required to satisty any juug- 
ment, decree or award ot any cout or 
arbitral tribunal; and 

(9) any other expenditure declared by did 
Act of 1935 or any Act ot the rcdera: 
Legislature to be so charged. 


Any question whether any proposed expendi- 
ture tel: within a class of expenditure charged 
on the revenues of the Federation was to be 
decided by the Governor-General in his discre- 
tion. " ye 
“The items of expenditure so charged upoi: 
the revenues of the Federation were not to bc 
submitted to the vote of the Legislature. Some 
of them, however, could only be discussed in 
either Chamber, but only those not concerned 
with the salary and allowances of the Governor- 
General and sums payable to His Majesty u. 
respect of expenses incurred in discharge of the 
functions of the Crown in its relations with 
Indian States. All other estimates, which were 
not charged on the revenues of the Federation, 
r 
14. Provided that the sum so charged in any year 

in respect of expenditure on ecelesia 
affairs would not exceed 42 lakhs, exclusive 
of pension charges. 


(3 


— 
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were to be submitted in the form of demands 
for grants to the Federal Asembly and  there- 
atter to the Council of State. Either Chamve: 
had the power to assent or refuse to assent to 
any demand, or assent to any demand subject 
to the reductiop of a pecihed amount. But 
where the Assembly had refused to assent to any 
demand, that demand was not to be submitted 
to the Council of State unless the Governor- 
General so directed. Where the Assembly hau 
assented to 4 demand subject to. the reduction 
of the amount specified therein, a demand tor 
the reduced amount only was to be submitted 
to the Council of State, unless the Governor- 
General directed otherwise. Lf the two Cham 
bers differed with respect to any demand, the 
Governor-General would summon the two 
Chambers to meet in a Joint sitting for the pur- 
pose of deliberating and voting the demand 
over which they had disagreed. The decision of 
the majority of the members of both Chambers 
present and voting at the joint sitting was deem 
ed to be the decision of the two Chambers, 
After the demand had been assented to by 
the Chambers the Governor-General — woulu 
authenticate it. If the Chambers had not as 
sented to any demand ior a Brant or had assent- 
ed subject to the reduction of an amount speci- 
hed therein, the Governor-General might, ii in 
his opinion 
the due discharge of any of his Special respon- 


mught deem necessary in order to enabie bim to 
discharge that responsibility. Ine schedule so 
authenticated was to be laid before both Cham 


bers, but it was neither open to discussion nor 
vote. 


the Act placed a number of restrictions on 


the legisiature powers of the Federal Legislature. 
these restrictions were set out in 


nature, any Bill or 


. tending to British India; or 
(b) repeals, amends or js repugnant to any 
i Governor-General’s 9r. Governor's Act 
or any Ordinance Promulgated in his 
: uon by the Governor-Genera] 01 
or 


(c) affects matters in respect i 
Y f 
| Pect of which the 


Governor-General is by or under thi» 
Act, required to act in his discretion; or 

(d) repeals, amends or affects any Act rc 
lating to any police force; or 

(e) af-ts the procedure for criminal 
ceedings in which European British 
subjects are concerned; or 

(t) subjects persons not resident in British 
India to greater taxation than person 
resident in British India or subjects 
companies not wholly controlled or 
managed in British India to grea, 
taxauon than companies whoky cou 
trolled or managed theréin; or 

(E) allects the grant of reel from an) 
Federal tax or income in respect of u 
Come taxed or taxabie in the United 


Section liv provided that the Federal Legisla- 
ture or the Provincial Legislatures wowa aac 
no power to make any law to allect the power 


of larlament to legisiate for british India, oi 


«pine Act, or 
courts; Or except in so faf ds was expressiy pu, 
mitted by any subsequent provisions of the Act 
of 1935, to make any law amending any prov, 
Sion of this Act, or any Order in Council made 
‘hereunder, or any rules made under this A. 
by the Secretary of State, or by the Governor- 
General or a Governor in his discretion, or in 
the exercise of his individual judgment; or ex- 
cept in so far as was expressly permitted by ux 
Government of India Act to make any law dero 
gaung from any Prerogative right of His Majes- 
iy to grant special leave to appeal from any 
court. 


l which contravened 
the provision made in the Government of India 


trading companies incorporated, and shi S regis- 
tered in the United Kingdom. pna 


B the Governor-General in his discretion cer- 
tified that the discussion of a Bill clause, or 
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amendment — would affect the discharge of i. 
special responsibility for the prevention of an; 
grave menace to the peace or tranquillity oí 
india, he might in his discretion direct that no 
lurther proceedings should be taken in relation 
to it, 

Ihe Governor-General was vested with the 
extraordinary powers of legislation to issu 
Ordinances that were to have the same force 
and effect as an Act duly passed by the federal 
legislature. The Act clearly made a distincti... 
between the functions in the discharge of whici 
the Governor-General was required by the law to 
act in his discretion or to exercise his individu: 
judgment, and other functions. In respect of 
the former, the Governor-General could at any 
time, in his discretion, promulgate such Ordi- 
nances as in his opinion the circumstances of 
the case would require subject to the followin 
conditions : 


The maximum period for which an Ordi- 
nance could remain in force was six months. But 
it could be extended, ‘by a subsequent Ordi- 
nance, for a further period not exceeding six 
months. 


Wen, the operation of an Ordinance was 
extended for a further period, it was to be com- 
mun:cated forthwith to the Secretary of State 
for India and it was to be laid by him before 
*ach House of Parliament. 

The Ordinance, like an Act of the Federal 
Legislature, was subject to disallowance by His 
Majesty. 

In respect of their subject-matter, Ordinances 
were governed by the same limitations as ap 
plied to the Acts of the Federal Legislature. 1i 
and so far as an Ordinance made a provisio; 
which the Federal 


‘The Governor-General was also empowered 
to promulgate Ordinance during recess of ti 
Legislature. Section 42 provided: "If at any 
ume when the Federal Legislature is not in s 
ion the Governor-General is satisfied that cir- 
cumstances exist which render it necessary for 
him io take immediate action, he may promul- 
gate such Ordinances as the circumstances ap- 
pear to him to require". An Ordinance so pro. 
mulgated was to be laid before the Federa: 
Legislature and it ceased to Operate at the ex- 
piration of six weeks from the re. assembly of the 
Legislature, or, if before the expiration of tha: 
period resolutions disapproving it were passed 
by both Chambers. It was also subject to the 


Constitutional History of India 


power of His Majesty to disallow Acts as if it 
were an Act of the Federal Legislature assented 
to by the Governor-General. An Ordinance 
could be withdrawn at any time by the 
Governor-General, and if it was an Ordinance 
extending a previous Ordinance for a further 
period, it was to be communicated forthwith to 
the Secretary of State, to be laid by him before 
each House of Parliament. 


The Governor-General was also empowered 
to make laws in the form of Governor-General's 
Acts in his discretion in matters relating to func 
tions in which he was required to act in his dis- 
cretion or to exercise his individual judgment 
‘The exercise of this power was subject to the 
following limitations : 

(a) The Governor-General was required to ex 
piam by message to both the Chambers the cir 
cumstances which in his opinion rendered legis 
lation essential. He could either enact forth 
with, as a Governor-General’s Act, a Bill con- 
taining such provisions as he considered nec: 
sary, or to attach to his message a draft of the 
Bill which he considered necessary. When he 
attached a draft to his message, he might at any 
time after the expiration of one month enact, 
as the Governor-General’s Act, the Bill proposed 
by him to the Chambers either in the form of 
the draft communicated to them or with such 
amendments as he deemed necessary. But 
before so doing he was to consider any address 
which might have been presented to him by 
either Chamber with reference to the Bill or to 
any suggested amendment. 


.b) The Act was to be communicated forth- 
with to the Secretary of State and it was to be 
laid by him before each House of Parliament. 
by the 


(c) It was subject to disallowance 


Crown. 


The Government of India Act, 1935, contain- 


ed special provisions ennabling the GOTT 
General to act expeditiously in the event 0 
a breakdown of the constitutional machinery. 


Under Section 45, if at any time the Governor 
General was satisfied that a situation had arisen 
in which the Government of the Federation 
could not be carried on in accordance with the 
provisions of the Act, he might, by Proclama- 
tion, declare that his functions should to such 
extent as might be specified in the Proclamation, 
be exercised by him in his discretion: assume 
to himself all or any of the powers vested in or 
exercisable by any Federal body or authority, 
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other than the Federal Court. Such a Procia. 
matiom was to be communicated to the 

of State for India and laid by him before each 
House of Parliament. The Proclamation ctas 
ed to operate at the expiration of six months 
unless before the expiration of that period it 
had been approved by resolutions of both Houses 
of Parliament in which case it continued in force 
for a further period of twelve months from the 
date on which it would otherwise have ceased 
to operate. But no such Proclamation could in 
any case remain in force for more than three 
years. If at any time the Government of the 
Federation had for a period of three years been 
carried on under such a Prodamation, then, at 
the expiration of such period, the Proclamation 
would cease to have effect and the Government 
of the Federation was to be carried on in accor- 
dance with the provision of the Act of 1935. 
If the Governor-General by a Prodamation a 

sumed to himself any power of the Federal 
Legislature to make laws, any law made by him 
in the exercise of that power would continue 
to have effect until two years had elapsed from 
the date on which the Proclamation ceased to 
have effect, unless sooner repealed or re-enact- 
ed by Act of the appropriate Legislature. 


THE PROVINCES 

With the separation of Orissa from Bihar and 
Sind from Bombay and the severance of Burma 
from British India, there were eleven Governors’ 
Provinces, namely, Madras, Bombay, Bengal, the 
United Provinces, the Punjab, Bihar, the Cen- 
tral Provinces and Berar, Assam, the North- 
West Frontier Province, Orissa and Sind. Sec 
tion 290 provided that the Crown by Order in 
Council 
the area of any Province, diminish the area Jf 


steps for ascertaining the views of the Federal 
islature as also of the Government and the 
islature of the 
These preliminary 
consultations were to be directed towards both 
Proposal o make the Order and the 


were not binding on the Crown. The 
Act simply provided for ascertaining the views 
Of the concerned authorities, 


Provincial executive 

In form the Provincial executive 
resembled to that at the Centre, except that it 
way to be exercised on behalf of the Crown by 
his ap- 
Commission 


Subject to the provisions of the Act of 1985, 
the Executive authority of each Province extend- 


(a) functions in the discharge of which the 
Governor was required to act on the 
advice of the Council of Ministers; 

(b) functions in the discharge of which he 
was required to exercise his individual 
judgment; 

(c) functions in respect of which he was re 
quired to act in his discretion, 

Where a question arose whether a given mat- 
ter fell in one category or another, the decision 
9f the Governor in his discretion was final and 
the validity of anything done by the Governor 
could not be called into question on the ground 
that he ought or ought not to have acted in his 
discretion, or ought or ought not to have exer- 
cised his individual judgment. 

Section 50 of the Act provided that except in 


discretion, he would exercise his functions with 
the help and on the advice of a Council of Min- 
isters, The Ministers were chosen and summon- 
*d by the Governor and they held office at his 
Pleasure. The Act provided that if a person ap- 
pointed Minister was for a period of six months 
not à member of the Provincial Legislature, he 
ceased to be a Minister at the expiration of that 
period. The salaries of the Ministers were deter- 
mined by an Act of the Provincial Legislature 
and until then fixed by the Governor, provided 
thar the salary of a Minister was not to vary 
during his term of office. The Governor might 
preside at the meetings of the Council of 
Ministers. 1 

Iu the exercise of functions left to his. discre- 
tion or to his individual judgment the Governor 
was required to act in with the direc- 
tions given to him by the Governor-General in 
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his discretion. But the validity of anything 
done by him could not be called into question 
on the ground that it was contrary to the direc- 
tions so issued. Before giving his directions the 
Governor-General was required to satisfy him- 
self that nothing in the directions required the 
Governor to act in any manner inconsistent 
with the Instrument of Instructions issued to 
him by His Majesty with the approval of both 
the Houses of Parliament. 

The Governor was entrusted with the follow- 
ing special responsibilities, in the exercise of 
which he acted in his individual judgment : 

(i) the prevention of any grave menace to 

^ the peace or tranquillity of the Province 
or any part thereof; 

(ii) the safeguarding of the legitimate in 

i terests of minorities; 

(iii) the securing to, and to the dependants 
of, persons who were or had been mem- 
bers of the public services, any rights 
provided or preserved for them by or 
under the Act, and the safeguarding of 
their legitimate interests; 

(iv) the securing in the sphere of executive 
action of the purposes which the pro- 
visions of Chapter III of Part V of Act 
(which dealt with discrimination) were 
designed to secure in relation to legis- 
lation; 

(v) the securing of the peace and good gov- 
ernment of areas which by or under 
the provisions of the Act were declared 
to be partialy excluded areas; 

(vi) the protection of the rights of any 
Indian State and the rights and dignity 
of the Ruler thereof; and 

(vii) the ‘securing of the execution of orders 
or directions lawfully issued to him 
under Part VI of the Act (which dealt 
with administrative relations) by the 
Governor-General in his discretion. 

In addition to these general provisions in Sec- 
tion 52 of the Act, the 8 88 15 of the Central 
Provinces and Berar was also to have the special 
responsibility 5f securing that a reasonable share 
of the revenues of the Province was expended 
in or for the benefit of Berar. The Governor 
of any Province which induded an excluded 
area, was to have the special responsibility of 
securing that the due discharge of his functions 
in respect of excluded areas was not prejudiced 
or impeded by any course of action raken in 
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respect of any other matter. A Governor who 
was discharging any function as agent for the 
Governor-General, was to have the special res- 
ponsibility of securing that the due discharge 
of his function was not prejudiced or impeded 
by any course of action taken with respect u 
any other matter. The Governor of Sind was 
to have the special responsibility of securing the 
proper administration of the Lloyd Barrage ana 
Canals Scheme, 

The Governor, exercising his individual judg- 
ment, would appoint a person, being a person 
qualified to be appointed a High Court Judge, 
to be the Advocate-General for the ^ Province. 
He held office during the pleasure of the Gov- 
ernor, received such remuneration as he might 
determine, and performed such duties of a legal 
character as might from time to time be reter- 
red or assigned to him by the Governor. 

When a proposal was made to the Governor 
to make, amend or approve any rules or orders 
relating to the police and affecting in his opi- 
nion the organisation or discipline of that force, 
he was to exercise his individual judgment with 
respect to that proposal. 

The following were the more important func 
tions in the exercise of which the Governor was 
required to act in his discretion :—appointment 
and dismissal of Ministers, determination of 
their salaries (unless fixed by an Act of the 
Legislature), allocation of business among Min- 
isters, presiding at meetings of the Council ol 
Ministers, and the making of rules for the trans- 
action of the business of the Provincial Govern- 
ment. 


If it appeared to the Governor of a Province 
that the peace or tranquillity of the Province 
was endangered by the activities of persons com- 
mitting, or conspiring to commit, crimes of viol- 
ence intended to overthrow the Government, 
the Governor might, if he thought that the cir- 
cumstances of the case required him so to do, 
for the purpose of combating those operations, 
direct that his functions should, to such extent 
as might be specified in the direction, be exer 
cised by him in his discretion. While any such 
direction was in force, the Governor could ap- 
point an official as a temporary member of the 
Provincial Legislature, but without the right to 
vote, to act as his mouthpiece and take part 
accordingly in the proceedings of the Chamber 
or Chambers, at any joint sitting of the Cham- 
bers and any Committee of the Legislature of 
which he might be named a member by the 
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Governor. The Governor was also empowered 
in his discretion to make rules for securing that 
no records or information relating to the sources 
from which information had been or was likely 
to be obtained regarding the criminal intention 
mentioned above, should be disclosed or given 
by any member of any police force in the Pro- 
vince to another member of that force except 
in accordance with the directions of the Inspec- 
tor-General or Commissioner of Police or any 
other person, except in accordance with the 
directions of the Governor in his discretion, or 
by any other person in the service of the Crown 
in the Province to any person in accordance 
with the directions of the Governor in his dis- 
cretion. 


THE PROVINCIAL LEGISLATURE 
Composition, Jurisdiction and Powers 


In every Province there was to be a Legis- 
lature consisting of His Majesty the King re- 
presented by the Governor and one or two 
Chambers. The Provinces of Madras, Bombay, 
Bengal the United Provinces, Bihar and Assam 
had bicameral Legislatures whereas the remain- 
ing five Provinces had unicameral Legislatures. 
Where. there were two Chambers of the Provin- 
cial Legislature one was styled as the Legislative 
Council and the other as the Legislative Assem 
bly, and where there was only one Chamber, it 
was known as the Legislative Assembly. 


The composition of the Chamber or Cham- 
bers, as the case may be, of a Province was such 
as was specified in relation to that Province in 
the Fifth Schedule of the Government of India 
Act, 1995. The following Table shows the com- 
position of Provincial Legislative Assemblies of 
the eleven Governors’ Provinces. 


Representation in the Legislative Assembly of 
cach Province was based mainly on the alloca- 
tion of seats to various communities and to spe- 
cified interests. There were separate electorates 
for Mohammedans, Sikhs, Indian Christians, 
Anglo-Indians and Europeans. The details of 
the distribution of seats were based upon the 
Communal Award, with such modifications as 
had been rendered necessary, first by the later 
proposal to create a new Province of Orissa, and, 
secondly, by the Poona Pact. The Communal 
Award did not contain proposals for the com- 
Position of Legislative Councils. The Composi- 
Hap 75 Legislative Councils was, however, based 
pon the same principles as the Communal 
Award. As these were to be much smaller 


—— — n ABI e tt 
Province Legislative ETERN ive Ci 
Assemblies uncle 
Total Seata Total Seats 
Madras 215 Not less than 
and not 
more than 56. 
Bombay 175 Not less than 
29 and not 
more than 30 
Bengal 2050 Not less than 
63 and not 
more than 65- 
United Provinces | 228 Not less than 
58 and not 
more than 60. 
Punjab 176 — 
Bihar 152 Not less than 
and not 
more than 30. 
Central Provinces 112 = 
and Berar 
Assam 108 Not less than 
21 and not 
more than 22. 
North-West Fron- 50 — 
tier Province 
Orissa 60 — 
Sind 60 — 


bodies than the Legislative Assemblies, it was, 
therefore, not possible to provide in them for 
the exact equivalent of all the interests repre- 
sented in the Legislative Assemblies. But the 
Act provided for the inclusion of a certain num- 
ber of seats to be filled by nomination by the 
Governor at his discretion with a view to re- 
dressing any possible inequality or for securing 
some representation for women. The following 
Table shows the number of seats of the Legis- 
lative Councils and their distribution in the 
Provinces where bicameral legislatures existed. 


The Legislative Council was a permanent 
body, one-third of its members retiring once in 
every three years. It was not subject to dissolu- 
tion. The Legislative Assembly, unless sooner 
dissolved, continued for five years. Membership 
of both the Federal Legislature and the Pro- 
vincial Legislature at the same time was pro- 
hibited. If a person was chosen a member of 
both  Legislatures, then, at the expiration of 
such period as might have been specified in 


310 Constitutional. History of India 
TABLE OF SEATS | 
Legislative Councils | 
— n — diebus 
| Seats to 
rovince enera oham- Furopean Indian | be filled Seats to be filled by 
" acl L ; os Seats | Christian | by Leris- Governor 
Seats Seats lative 
Assembly 
1 2 3 4 5 6 7 8 | 
| 
Madri 7 1 3 = Not less than 8 and 
1 ow ian " | not more than 10. 
more than 56, 
than 1 — — Not less than 3 and 
Bahay 20 220 not " à not more than 4. 
more than 30. 
: 7 3 — 27 Not less than 6 and 
irum B ter Lr 2 : not more than 8. 
; more than 65. 
ii 17 1 = Ae! Not less than 6 and 
Paves Pd aT an * not more than 8. 
more than 60. 
; 4 1 = 12 Not less than 3 and 
Prae P e Ten 3 | not more than 4. 
more than 30. ; 
Assam Not less than 10 6 2 — — Not less than 3 aud 
21 and not not more than 4. 
more than 22. 
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Rules made by the Governor of the Province, 
that person's seat in the Provincial Legislature 
Was to become vacant, unless he or she had 
previously resigned his or her seat in the Federal 
Legislature. 

With ‘respect of other matters such as the ap 
pointment of a Speaker and, in Provinces with 
bicameral Legislature, of a President, voting, 
disqualifications for membership, privileges and 
financial procedure, the provisions of the Act 
relating to the Provinces were practically iden- 
tical with those which applied for the same mat- 
ters in the Federal Legislature, 

A Bill passed by the Legislative Assembly, in 
Provinces with unicameral Legislatures, and by 
both the Chambers, in Provinces with bicameral 
Legislatures, was presented to the Governor, 
who was empowered in his discretion either to 
give his assent to it in the name of His Majesty, 
or to withhold assent, or to reserve it for the 
consideration of the Governor-General. A Bill 
reserved for the consideration of the Governor- 
General might be assented to by him in the 


name of His Majesty or he might withhold li 
assent or reserve it for the signification of H 
Majesty's pleasure. 

Even when a Bill had received the assent of 
the Governor or the Governor-General, it could 
be disallowed by His Majesty within twelv 
months from the date of such assent. A measure 
thus disallowed was to he duly notified by the 
Governor concerned, 


No discussion could take place in a Provin- 
cial Legislature with respect to the conduct of 
any Judge of the Federal Court or of a High 
Court in British India or in a Federal State that | 
had acceded to the federation, in the dischare 
of his duties. If the Governor certified that dis- 
cussion of a Bill introduced or proposed to be 
introduced, or any specified clause of a Bill, or 
of any amendment moved or proposed to b' 
moved to a Bill, would affect the discharge oi 
his special responsibility for the prevention 0! 
à grave menace to the peace and tranquility 
of the Province, or any part thereof, he could 
in his discretion direct that no proceedings o! 
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TABLE OF SEATS 
Provincial Legislative Assemblies 


ubpowutubyoW = | | 


Seats for Women 
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In the Punjab one of the Landholders' seats was to be filled by a Tumandar. 
In Assam and Orissa the seats reserved for women were to be non-communal seats, 


In Bombay seven of the General Seats were reserved for Marathas. 
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no further proceedings, should be taken in rela 
tion to the Bill, clause or amendment and duc 
effect would be given to such a direction. 


A Provincial Legislature had the power to 
make laws for the Province or for any part 
thereof in respect of any of the matters enumer- 
ated in List II (Provincial) or List III (Concur 
rent). It had no power to make any law affect- 
ing the sovereignty or domination of the Crown 
over any part of India, or amending any provi- 
sion of the Government of India Act, 1935, or 
derogatting from the prerogative right of His 
Majesty to grant special leave to appeal to any 
court. It had, moreover, no power to pass any 
law of a discriminatory nature against any Bri- 
tish subjects or companies carrying on business 
in the Province. The previous sanction of the 
Governor-General in his discretion was requir- 
ed for the introduction into the Legislature of 
any Bill or amendment which : 


(a) repealed, amended, or was repugnant to 


any provisions of any Act of Parliament 
extending to British India; or 


(b) repealed, amended, or was repugnant to 
any Governor-General’s Act, or any 
Ordinance promulgated in his discre- 
tion by the Governor-General; or 

(c) affected matters in respect of which the 
Governor-General was by or under the 
Government of India Act required to 
act in his discretion; or 

(d) affected the procedure for criminal pro- 
ceedings in which European British 

subjects were concerned. 

Without previous sanction of the Governor in 
his discretion there could not be introduced or 
moved any Bill or amendment which : 

(i) repealed or amended or was repugnant 
to any Governor's Act, or any Ordi- 
„nance promulgated in his discretion; or 

(ii) repealed or amended or affected any Act 
relating to any police force. 

No Financial Bill could be moved or intro- 
duced except on the recommendation of the 
Governor. Nor could it be introduced in the 
Legislative Council, A Financial Bill, as defin- 
ed in the Act, was a Bill: 

(a) for imposing or increasing any tax; or 

(b) for regulating the borrowing of money 

or the giving of any guarantee by the 

Province or for amending the law with 

respect to any financial obligations 


Constitutional Hisiory of India 


undertaken or to be undertaken by the 
Province; or 

(c). for declaring any expenditure to be ex. 
penditure charged on the revenues of 
the Province or for increasing the 
amount of such expenditure. 


The Annual Financial Statement or Budget 
was laid before the Chamber or Chambers for 
discussion. Voting was done in the Assembly 
only and for that purpose distinction was made 
between the items relating to expenditure charg- 
ed on the revenues of the Province and other 
expenditure. The following items of expendi- 
ture were declared by the Act [Section 78(3)] to 
be expenditure charged on the revenues of India 
and expenditure so charged was not submitted 
to the vote of the Assembly, though it could be 
discussed, except in case of expenditure under 
clause (a) below :— 


(a) the salary and allowances of the Gov. 
ernor and other expenditure relating 
to his office for which provision was 
required to be made by Order in 
Council; 

(b) debt charges, including interest, sinking 
fund charges and redemption charges; 

(c) the salaries and allowances of Ministers, 
the Advocate-General and the Judges 
of the High Court; 


(d) expenditure for excluded areas; 


(e) sums required to satisfy any judgment, 
decree or award of any court or arbitra 
tribunal; 

(f) any other expenditure so charged by 
this Act or any Act of the Provincial 
Legislature. 

Where any question arose whether a propos- 
*d expenditure did or did not fall within any 
of the above clauses, it was to be decided by the 
Governor in his discretion. 


The expenditure not charged on the revenues 
of the Province was submitted in the form of 
demands for grant to the Legislative Assembly 
It was expressly laid down in the Act that no 
demand for grant could be made except on the 
recommendation of the Governor. The Assem- 
bly had the power to assent to, or refuse, or 
reduce the amount specified in any demand. 
But the Governor was empowered to restore and 
treat as sanctioned any such proposed expendi- 
ture in whole or in part, if, in the opinion of 
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the Governor, the same was necessary for the 
due discharge of his special responsibilities. 

The Governor, like the Governor-General was 
vested with the power to promulgate Ordinances 
during the recess of the legislature, to promul- 
gate Ordinances at any time in any matter in- 
volving the discretion or individual judgment 
and to make laws in the form of Governor's Act. 
An Ordinance issued by the Governor in his 
discretion, or a Governors Act, had the same 
force and effect as an Act of the Provincial 
Legislature. The Governor was also given 
special powers to make Regulations for terri- 
tories declared by His Majesty as excluded 
areas" or "partially excluded areas". The ad- 
ministration of excluded areas was carried on 
by the Governor in his discretion. No Act made 
by the Federal Legislature, or Provincial Legisla- 
ture applied to an excluded area, unless the 
Governor had so directed, with such exceptions 
and modifications as he considered necessary. 
The Governor could also make Regulations for 
the peace and good government of such an area, 
which might repeal or amend any Federal or 
Provincial Act or any existing Indian Law ap- 
Plicable to it. Such Regulations were required 
'o be submitted forthwith to the Governor 
General and had no effect until assented to by 
him in his discretion. They were subject to dis- 
allowance by His Majesty like an Act of the 
Provincial Legislature. 

The Governor was also given special powers 
in case of failure of the constitutional machinery 
in the Province, 


to himself all or an i 

r Y of the powers vested. in or 
deer dan by an Provincia Rod o saa 
0 a Hi ‘ourt, j i | 
ing conditions: s e ols i 

(1) No Proclamation declari i 

dia cepa en Aeclaring the failure of 
Without 


me The Proclamation was to be forthwith 
mmunicated to the Secretary of State and it 


Was to be lai 2 
Parliament aid by Him before both Houses of 
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(5) The Proclamation ceased to operate on 
the expiry of six months unless its continuance 
had been approved by resolutions of both 
Houses of Parliar ent, but no such Proclamation 
could in any case remain in force for more than 
three years. 

(4) Any law made by the Governor, when the 
Proclamation was in force; continued to have 
effect for a period of two years after the expiry 
of the Proclamattion, unless sooner repealed or 
enacted by an Act of the appropriate. Legisla- 
ture. 


THE SECRETARY OF STATE AND HIS 
ADVISERS 


The Secretary of State for India was the 
Crown’s responsible agent for the exercise oí 
all authority vested in the Crown in relation to 
the affairs of India. The Governor-General and 
the Governors were to be no longer under the 
superintendence, direction and control of the 
Secretary of State in so far as they had to act on 
the advice of Ministers who were responsible to 
their respective Legislatures. But in so far as 
the Governor-General and the Governors were 
required to act in their discretion or in the exer- 
cise of their individual judgment, they were 
constitutionally responsible to the Secretary of 
State. They would be under the general con- 
trol of the Secretary of State and had to comply 
with such particular directions as might from 
lime to time be given to them. The control 
exercised by the Secretary of State was still very 
large and it included: Defence and External 
Affairs, the Tribal Areas and Excluded Areas, 
the All-India Services and Public Service Com. 
missions, the Reserve Bank of India and the 
Federal Railway Authority, matters relating to 
the special responsibilities of the Governor-Gen- 
eral and the Governors, and the relations with 
the Indian States outside the Federation. 

The Government of India Act, 1935, abolish. 
ed the Council of India, and provided that “any 
rights, authority and jurisdiction... ... hereto- 
lore exercisable in or in relation to any terri- 
tories in India," by the Secretary of State or the 
Secretary of State in Council would vest in the 
Crown. It was also provided that the Secretary 
of State should appoint a body of persons, not 
less than three, nor more than six in number, 
to advise him on any matter relating to India 
on which he might seek their advice. At least 
one half of the persons, who were.to hold office 
as Advisers to the Secretary of State. were rc. 
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quired to have held office for ten years or more 
under the Crown in India. The term of office 
of the Advisers was fixed at five years and they 
were not eligible for re-appointment. 


It was within the discretion of the Secretary 
of State to consult his Advisers either collective- 
ly or not at all. Even when he did consult them, 
he was not bound to act on the advice which 
they tendered. The Act did not place any 
statutory obligation upon the Secretary of State 
to obtain the concurrence of the majority of his 
Advisers in respect of matters relating to All- 
India Services. The Secretary of State for India 
alone remained, under the Act of 1935, the 
authority charged with the control of the mem- 
bers of certain Public Services in India and was 
empowered to make rules regulating conditions 
of their service, and to draw up orders in con 
nection with appeals to him from any member 
of those services. 

The salary of the Secretary of State and the 
expenses relating to his Department, including 
the salaries and allowances of his Advisers, were 
paid out of the money provided by Parliament. 
But the Act also provided for payment out of 
the revenues of the Federation of India into the 
British Exchequer of such periodical and other 
sums as might represent the expenses of the 
Secretary of State's Department for performing 
functions on behalf of the Federation. The 
Secretary of State's Adviser was paid a salary of 
£1,350 a year, and if domiciled in India at the 
time of appointment, a subsistence allowance of 
£600 a year in addition. 


There had been a High Commissioner of 
ndia in the United Kingdom since 1990. Ac- 
cording to the Act of 1935, the High Commis- 
sioner was to be appointed by the Governor- 

and his salary and conditions of service 
were to be by him in his individual 
judgment. The High Commissioner was to 
perform on behalf of the Federation such func- 
tions in connection with the business of the 
Federation, and in particular, in relation to the 
making. of contracts, as the Governor-General 
might from time to time direct, He might, with: 
the approval of the Governor-General and on 
such terms as might be agreed upon, undertake 
to perform on behalf of a Province or a Federa- 
ted State, or on behalf of Burma, functions 
similar to those which he performed on behalf 
of the Federation. 
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THE FEDERAL COURT 

The Government of India Act, 1935, establish 
*d a Federal Court of India. The Joint Select 
Committee emphasising the necessity of such a 
Court observed that it was an essential element 
of a federal polity as it was “at once the inter 
preter and guardian of the constitution and a 
tribunal for the determination of disputes bei 
ween the constituent units of the federation.” 

The Federal Court of India was to consist 
of a Chief Justice and not more than six puisnc 
Judges, who were to be appointed by the King, 
to remain in office till the age of sixty-five. The 
King could increase the number of judges on 
presentation of an Address by the Federal Legis 
lature to the Governor-General for submission 
to the King. A Judge must had been either 
Judge of a High Court in British India for at 
least five years or in a Federated State, or a 
Barrister of England of Northern Ireland of at 
least ten. years Standing, or a member of the 
Faculty of Advocates in Scotland of at least ten 
years’ standing, or have been for at least ten 
years, pleader of a High Court in British India 
or in a Federal State or of two or more such 
courts in succession. For appointment as Chief 
Justice of India it was necessary that he should 
be a Barrister or Pleader of at least fifteen years 
standing. A Judge could be removed from hi: 
office by His Majesty on the ground of mis 
behaviour or infirmity of mind or body, if the 
Judicial Committee of the Privy Council, on a 
reference made to them by His Majesty. repor 
ed his removal. 

The jurisdiction of the Court was three fold: 
Original, Appellate and Advisory. The Court 
exercised original jurisdiction in any dispute 
between any two or more of the following par- 
ties: the Federation, any of the Provinces or 
any of the Federated States, if and in so far as the 
dispute involved any question (whether of law 
or fact) on which the existence or extent of a 
legal right depended, provided that the said 
jurisdiction did not extend to:— 

(a) a dispute to which the State was a Party, 
unless the dispute— 


ı (i) concerned the interpretation of the Act 
of 1935, or of an Order in Council 
made thereunder, or the extent of the 
legislative or executive authority vested 
in the Federation by virtue of the In- 
strument of Accession of that State, or 


(i) it arose under an agreement made, 
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under the Administrative relation bec 
ween Federation and States in Part VI 
of the Act, in relation to administration 
in that State of a law of the Federal 
Legislature, or otherwise concerned 
some matters with respect to which the 
Federal Legislature had power to make 
laws; or 
iii) it arose under an agreement made after 
; the establishment of the Federation, 
with the approval of His Majesty's Re- 
presentative for the exercise of the 
functions of the Crown in its relation 
with Indian States; being an agreement 
which expressly provided that the juris 
diction of the Federal Court would 
extend to such a dispute. -> 
The appellate jurisdiction of the Federa! 
Court extended tò from any judeme 
or decree or final order òf a High Court in Bri 
tish India, if the High Court certified that the 
case involved a substantial question of law as to 
the interpretation of the Act of 1935. or am 
Order in Council made thereunder. Ad appeal 
ne rested in the Federal Court from a High 
Court in a Federated State on the ground that 
a question of law had been wrongly decided, 
being a question which concerned the interpre- 
tation of the Act of 1935. or of an Order in 
Council made thereunder or the extent of the 
legislative or executive authority vested in the 
Federation bv virtue of the Instrument of Acces 
sion of that State. or arose—under an agreement 
made under Part VI (the Administrative rela 
tions between Federation and States) in reor. 
to the administration in that State of a law of 
the Federal Legislature. 


Rs, 50,000 as was specified in the Act, 
leave of the Federal Court had been obtained. 


The Federal Court was also invested with ad. 


question of law of special public importance for 
consideration and report. 


An appeal could be brought to the Privy 
Council (His Maj in Councih from a decision 
of the Federal Court: 


jurisdiction in any dispute 
cerned the interpretation of the Act of 
1955. or of an Order in Council made 
thereunder, or the extent of the legis 
lative or executive authority vested in 
the Federation by virtue of 

ment of Accession of any State, or arose 
under an agreement made under Part 


Act of 1935, in relation to the adminis- 
tration. in any State of a law of the 
Federal Legislature, without leave; and 
(b) in any other case, by leave of the Federal 
Court or of His Majesty. in- Council. 
The law declared by the Federal Court and 
by any judgment of the Privy Council was to 
be, as far as applicable, recognised as re, 
on, and was to be followed by, all Courts in 
tish India, and in so far as it related to the ap- 
plication and interpretatión of the Governmen: 
of India Act, 1935 or any Order in Council 
thereunder or any matter with respect to which 
the Federal Legislature had power to make law 
^" relation to any Federal State. 


CHAPTER XIX 


Constitutional Development, 1937-45 


The Government of India Act, 1935, did not 
meet the aspirations of Indians. They regard- 
ed it as a retrograde step, “a prodigy of impe- 
rialist statesmanship". The All-India Muslim 
League registered its “emphatic protest against 
forcing the Constitution as embodied in the 
Government of India Act of 1935, upon the 
people of India, against their will and in spite 
of their repeated’ disapproval and dissent, ex- 
pressed by various parties and bodies in India”. 
The Muslim League was clearly of the opinion 
that the scheme of All-India Federation, which 
the Act envisaged, was fundamentally bad. “It 
is most reactionary, retrograde, injurious and 
fatal to the vital interests of British India vis- 
avis the Indian States, and it is calculated to 
thwart and delay indefinitely the realization of 
India's most cherished goal of complete respon- 
sible government and is tottally unacceptable"? 
Jawaharlal Nehru described the Act as a new 
charter of bondage The Lucknow session of 
the Indian National Congress held in April 1936, 
resolved, "whereas the Government of India Act, 
1935, which is based on the White Paper and 
Joint Parliamentary Committee Report and 
Which is in many respects even worse than the 
proposals contained in them, in no way repre- 
sents the will of the nation, is designed to faci- 
litate and perpetuate the domination and exploit- 
ation of the people of India and is imposed on 
the country to the accompaniment of wide- 
spread repression and the suppression of civil 
liberties, the Congress reiterates its rejection of 
the new constitution in its entirety"? The 
resolution declared that no constitution "impos- 
ed by outside authority and no constitution 


1, All India Muslim League Resolutions, 1924-36 
pp. 66-67. 

2. Presidential Address, Faizpur, December 1935 
Congress Session. . 

3. Indiam National Congress Resolutions, 
36, p. 77. 
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which curtails the sovereignty of the people of 
India and does not recognise their right to shape 
and control fully their political and economic 
future can be accepted". In the opinion of the 
Congress such a constitution "must be based on 
the independence of India as a nation and it 
can only be framed by a Constituent Assembly‘ 
elected on adult franchise or a franchise which 
approximated to it as nearly as possible". The 
Congress, therefore, reiterated and stressed the 
demand for a Constituent Assembly in thc 
name of Indian people and calls upon its re- 
presentatives and members in Legislatures and 
outside’ to work for the fulfilment of this 
demand". The Congress contested the elections 
to the Legislatures under the Act in accordance 
with its "mandate and in pursuance of its dec- 
lared policy“ The Congress went to the Legis- 
latures not "to co-operate with the apparatus of 
British Imperialism, but to combat the Act and 
seek to end it"* 


4, The Congress Working Committee, by its 
resolution on June 17-18, 1934, on the White 
Paper, raisad the demand for a  Constituent 
Assembly for India as a part of the Congress 
Party’s poliey. 


5. Indian National Congress Resolutions, 1934- 
36, p. 77. 

6. Jawaharlal Nehru, Presidential Address, 
Indian National Congress, 50th Session, 


December 1936. The Working Committee of 
the Indian National Congress in a resolution 
(Mareh 1937), outlined its poliey relating to 
the work of the Congress members of the Pro- 
vineial Legislatures: 

‘*(i) The Congress has entered the Legislatures 
not to co-operate with the new Constitu- 
tion or the Government but to combat the 
Act and the policy underlying it. 
The Congress adheres to its general and 
basie policy of non-co-operation with the 
apparatus of Britain imperialism except 
in so far as circumstances may require 4 
variation’’, 
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The Congress Party won a majority in seven 
out of cleven Provinces in the first elections to 
the Provincial Legislatures under the Govern 
ment of India Act, 1935. The All-India Con 
gress Committee met at Delhi on March 18 
1937, and adopted a resolution asserting the 
clectorate's approval of the demand for a Con 
stituent Assembly and seeking withdrawal of 
tie 1935 Act, which was to become operative 
from April 1, 1937. On March 19-20, the All 
India National Convention oí Congress Leyis 
lators met at. Delhi and passed a resolution on 
the ‘National Demand’, reiterating the 
policy of seeking withdrawal of the 1935 Act 
and recognising the right of the Indian people 
to frame their own constitution, The conven- 
tion called upon all Congress Parliamentary 
Parties to take the earliest opportunity "to put 
forward in the name of the nation, a demand 
in their respective Legislatures that the Govern 
ment of India Act, 1935, be withdrawn so that 
the people of India may frame their own Co 
stitution”. 

Even a liberal like C. Y. Chintamani describ 
ed "the Government of India Act, 1935, as the 
antiIndia Act But British opinion was full 
of hope and confidence. Sir Maurice Gwyer, the 
chief draftsman of the Act, asserted that the 
clear intention of the Act was to set India 


% promote the complete realisation ol her 
ambitions in this Act", Lord Lothian, who was 
also prominently associated in the making of the 
Act, Observed, It puts the initiative and res- 


tures which are capable 
BOY ate, dw Gavin ice of India". Lord 
— ME 
i) The immediate Objective of the Congress 

in the Legislatures ig to fight the new 


for a Constituent Assembly . | | 97 
7. The Indian Annual Register (1937), Vol. I. 
P. 182. : 


8. Chintamani, C, v. and Masani, M. R., India's 
Constitution at Work, p. 202. ^ 


conventions would remove the rigidity of the 
Constitution. Sir Samuel Hoare, Secretary of 
State for India, had precisely said the same in 


of India Bill, 1935 was being discussed, But 
such hopes were seldom realised in a subject 


country, 


The All-India Federation 

The Government of India Act, 1935, contem- 
plated to set up a federation, but the scheme 
as contained in the Act would have set up a 
limp. federation full of undesirable features, ill. 
balanced as between British India and the 


1935, the Provinces were to join it compulsoril. 
whereas the — Indian States had the choice to 
accede to the Federation or to stay out. Then, 
the units formiog the federation were not well. 
defined cultural groups with definite affinities of 
language and tradition, They were the products 
of the accidents of military conquest and ad- 
ministrative convenience and differed in size 
and ulation in a degree which was 

es the history of federalism, This dis. 
Parity led to the surrender of a normal feature 
of the composition of the Federal Legislature, 
namely, the equality of status and representa- 
tion in the Upper Chamber. Another disquiet- 


States, it was to depend upon the terms of the 
Instrument of Accession of each particular State. 


à particular subject, not enumerated in any of 
the three Legislative Lists, should belong to the 
Federation or to the Provinces, 

. The, All-India Federation was to be unique 
in so far as it sought to bring together units of 
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varying positical status and character. Ihe Bri- 
tish Provinces with semi-democratic insututions 
were to be tagged to the Princeiy State; most 
oL which were governed despotically without 
any mternai constitutional check on the powers 
and the authority of the Kulers. [he method 
by which the federated States were to be repre- 
sented in tie Federal legislature was essentially 
undemocratic, as it compieteiy ignored tne peo 
pie of the States, Whue the representatives ol 
India were to be elected, those of the States 
were to be nominated by the Rulers and thc 
people were to have no legal voice in their selec 
tion. The composition of the Federal Assembly, 
the representative Chamber of the Federa: 
Legislature, was a complete negation of the 
_ basic principles of federalism. While the States 
representatives were to be the nominees of thc 


Rulers, tue representatives from the Provinces 
were to be indirectly elected on the basis of 
separate communal electorates. The Chamber, 


therefore, could not represent the nation. The 
Upper Chamber, according to the theory and 
practice of federalism, is representative of the 
units on the basis of equality and advisably elec- 
tions to it are indirect. But according to the 
Act of 1935 the Council of State was to be 
directly. elected, the allocation of seats to the 
Provinces varied from Province to Province, and 
Anglo-Indians, Europeans and Indian Christians 
were assigned specified seats“ The Council oi 
State was to have one hundred and fifty-six re- 
presentatives of British India and not more than 
one hundred and four representatives of the 
Indian States. 

Federalism is based upon the concept of free 
and limited government. The two sets of gov- 
ernment, central and regional, are autonomous 
and independent within their assigned spheres 
of jurisdiction. This is a corollary of the free 
government which recognises the sovereignty of 
the people. The federation proposed under the 
Act of 1935 did not transfer any substantial 
power to the people. The Federal Legislature 
was not only improperly constituted, but it was 
to have very limited and restricted powers. Its 
legislative and financial authority was at every 
step check-mated by the special powers of the 
Governor-General, who could withhold his assent 
to any legislation which he considered undesir- 
able and promulgate an Ordinance or enact a 


9, Government of India Act, 1995, First Sche- 


dule. 
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Governor-General's Act without even consulting 
the Legislature and both had the same effect of 
law as measures duly passed by the Federal 
Legislature. The resolutions passed by the 
Legislature and expressing the will of the people 
were not binding on the Governor-General. On 
the financial side, the Governor-General could 
restore any grants not sanctioned by the Legis 
lature. More than eighty per cent of the items 
in the Budget were not votable and the Legis 
lature had absolutely no control over such ex 
penditure. And what it could control could 
also be restored. 

The Act abolished dyarchy in the Provinces 
but introduced it at the Centre and, thus, divid- 
ed Central administration into two segments. 
The Governor-General would act in his discre- 
tion on Reserved Subjects, while he was to be 
guided by the advice of his Ministers on Trans 
ferred Subjects unless any of his special respon 
sibilities was involved, in which case he exercis 
ed his individual judgment. The special 
responsibilities of the Governor-General were so 
wide and extensive that hardly any real autho- 
rity was left with the Ministers." The question 
of ministerial responsibility was an unattainable 
feature of the Act of 1935. The control of the 
Federal Government by the Legislature was rid- 
dled with so many reservations and safeguards 
in the nature of special powers vested in the 
Governor-General that in the ultimate resort he 
could become the only effective head of the 
Federal. Government, with a sum of powers un 
precedented in the history of any constitutional 
government." 

Furthermore, there were no means whereby 


10. For defenee of such safeguards refer to Re- 
port of the Joint Select Committee on Indian 
Constitutional Reforms, para 21. The Com- 
mittee thought that they were the necessary 
complement to any form of responsible gov 
ernment in India and without such safeguards 
the responsible government ''eould have lit- 
tle or no hope of success’’. 

1l. The Joint Seleet Committee, arguing for the 
necessity of securing strong Executive had 
maintained that there must be an authority 
‘‘armed with adequate powers to hold the 
seales evenly between complicating interest: 
and to proteet those who had neither the in- 
fluenee nor the ability to protect themselves. 
Such a power must be vested in the Governor 
General as responsible to the Crown and Par- 
liament for the peace and tranquility of India 
as a whole", Para 25. 
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the people of India could, directly or through 
their legislators, secure the amendment of any 
provisions of the Government of India Act, 1935. 
It could be amended or ‘altered only by the 
British Parliament" The Indian Legislatures, 
both Central and regional, could not propose 
an amendment, except in certain minor cases 
specified in the Act and such recommendations 
were to be made only after the expiration of ten 
years after the establishment of the Federation 
or the Provincial Autonomy. 

The scheme of federation, which the Act ol 
1935 devised was, thus, a combination of the 
drawbacks of different systems. Keith remark 
ed, “For the federal scheme it is difficult to feel 
any satisfaction. The units of which it is com- 
posed are too disparate to be joined Suitably 
together, and it is too obvious that on the Bri- 
tish side the scheme is favoured in order to pro- 
vide an element of pure conservatism in order 
to combat any dangerous elements oi democracy 
contributed by British India. On the side of the 
rulers it is patent that their essential pre-occu- 
pation is with the effort to secure immunity from 
Pressure in regard to the improvement of the 
internal administration of their states. . It is 
difficult to deny the Justice of the contention in 
India that federation was largely evoked by the 
desire to evade the issue of extending respons- 
ible government to the central government of 
British India. Moreover, the withholding of 
defence and external affairs from federal control, 
inevitable as the course is, renders the alleged 
concession of responsibility all but meaning- 
less.. Whether a federation built on incoher- 
ent lines can Operate successfully is wholly con- 
Jectural; if it does, it will probably be due to 
the virtual disappearance of responsibility and 
the assertion of the controlling power of the 
Governor-General backed by the conservative 
elements ol the states and of British India“. 


ter of fact summing up of the federal scheme 
desired to be established under the Act of 1935. 
Am ls alil fy; ie ^P Dalm 
12; The Secretary of State for India said in the 
House of Commons on February 6, 1935, in 
the nature of things this Constitution is ;. 
rigid constitution. It is rigid because 
of the peenliar conditions Prevalent in India 


13. Keith A. B. AC 7 
th, A. B., Onstitutional Hist 
India, Pp. 474-75. mud 
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Provincial Autonomy 

"Ihe Provincs are the domain", observed 
the authors ol the Montagu-Chelmsford Report, 
“in which tue earlier steps towards the pr 
sive realisation of responsible government should 
be given at once, and our aim is to give complete 
responsibility as soon as conditions permit“ “ 
Effect was given to this suggestion by the Gov- 
ernment of India Act, 1919, which, by earmark- 
ing certain. subjects as Provincial subjects, creat- 
ed a sphere within which responsibility for the 
functions of government rested primarily upon 
the Provincial authorities, But that respons- 
ibility was not exclusive, since the Goyernor- 
General in Council and the Central Legislature 
continued to exercise an extensive authority 
throughout the whole of the Province. The 
Indian Statutory Commission recommended that 
the process of devolution begun by the Govern- 
ment of India Act, 1919, should be completed. 
“it is our intention”, they reported, “that in 
future each province should be as far as possible 
mistress in her own house". The Joint Select 
Committee accepted the principle of Provincial 
Autonomy. Of all the proposals for the recon- 
stituted Government of India it was the one, 
they pointed out, which had received the great- 
est measure of support on every side. The eco- 
nomic, geographical and racial differences bet. 
ween the Provinces on the one hand, and the 
sense of Provincial individuality on the other 
made such support, they observed, almost in 
evitable 

The Government of India Act, 1935, intro- 
duced Provincial Autonomy and it formed the 
subject-matter of Part III of the Act, which was 
devoted to the Governors’ Provinces. The Act 
abolished dyarchy and the administrative author- 
rity as a whole was to be exercised by the Goy- 
ernor who was to be aided and advised by a 
Council of Ministers, except in so far as he. 
was required to act in his discretion, As a 
measure of abundant caution a provision was 
added in the Act that "nothing in this süb-sec 
tion shall be construed as preventing the Gov- 
ernor from exercising his individua] judgment 
in any case whereby or under this Act he is 
required so to do"? Thus, at the outset there 


14. Report on Indian Constitutional Reforms 
(1918), p. 124, para 189, 

15. Report of the Joint Select Committee Qon In 
dian Constitutional Reform (1934), para 49. 

16. CONI of India Act, 1935, Section 5 
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was a clear line drawn between those functions 
in which the Governor was to be aided and ad- 
vised by the Council of Ministers and those in 
which he* need not consult his Ministers; they 
had no constitutional right to offer advice on 
those matters. The Governor was, in that 
sphere, free to act entirely on his own. 

The Ministers were to be chosen and summon- 
ed by the Governor and they held office dur- 
ing his pleasure. Though the Ministers were 
appointed by the Governor in his discretion, the 
Instrument of Instructions required that he 
would select "in consultation with the person 
who, in his judgment, is most likely to command 
a stable majority in the Legislature, those per 
sons (including so far as practicable members 
of important minority communitties) who will 
best be in a position collectively to command the 
confidence of the Legislature”. The Instrument 
of Instructions, thus, enjoined upon the Gover 
nor "to bear constantly in mind the need for 
fostering a sense of joint responsibility among 
his Ministers“. “ 

But responsible government was introduced 
in the Provinces under heavy restrictions and 
safeguards." The former could grow, develop 

and successfully function only to the extent to 
which the latter were discouraged in practice. 
This the Governors did not encourage and con 
sequently Provincial Autonomy proved a failure. 
e term "acting in his discretion" was so wide 

and comprehensive that very often the Governor 


17. The Instrument of Instruetions, Part B para 
VII. 


18. Dealing with the provision of safeguards, the 
Joint Select Committee had observed : 
the safeguards we contemplate have nothing 

in common with those mere paper declarations 
which have been sometimes inserted in con- 
stitutional documents, and are dependent for 
their validity on the goodwill or the timidity 
of those to whom the real substance of power 
has been transferred, They represent on the 
contrary (to quote a very imperfect but sig 
nifieant analogy) a retention of power as 
substantial, and as fully endorsed by the law, 
as that vested by the Constitution of the Unit 
ed States in the President as Commander- 
Chief of the Army—but more extensive bot! 
in respect of their scope and in respect of th: 
circumstances in which they ean be brought 
into play’’. Report of the Joint Select Com- 
mittee on Indian Constitutional Reform 
(1934), para 21, Also refer to the Proposal 
on Indian Constitutional Reforms (White 
Paper), 1933, pp. 46-47. 
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would encroach upon matters under the legiti- 
mate purview of his Ministers. Even when hc 
did not act in his discretion, he could disregard 
uunisterial advice and act in his individual judg 
ment. lf a question arose whether any matier 
was or was not a matter on which the Governo: 
could act in his discretion or exercise his indivi- 
qual judgment, the decision of the Governor, in 
his discretion, was final. The validity of any- 
thing done by the Governor acting in his discre- 
uon or in tne exercise of his individual judg 
ment could not be called into question. Finally 
the special responsibilities of the Governor did 
not specify any particular Department of Gov 
ernment, but were couched in such general anu 
vague terms that they could impinge on an} 
conceivable question of administration. Shyama 
Prasad Mukherjee, Minister of Finance, Govern- 
ment of Bengal in his letter of resignation" 
addressed to the Governor protested against his 
constant encroachments in the field of Ministers. 
He wrote, “Broadly speaking my reasons for 
resignation are two-fold.....But my second rea- 
son mainly concerns you. And that is connect- 
ed with the manner, in my opinion unwarranted, 
in which you have interfered with the work of 
the Ministry and have rendered so-called Pro- 
vincial Autonomy into a meaningless farce..... 
I regrét to say that from the very beginning of 
our association with you, you have failed to rise 
to that impartial height of a Provincial Governor 
which could have given you courage and forc 
sight to respect the Constitution, establish new 
conventions and broaden the base of the Provin- 
cial administration so as to win the affection and 
confidence of the people. You have all along 
permitted yourself to be guided by a section of 
permanent officials—loyal diehards, according to 
you; short-sighted and reactionary according !o 
us—resulting in the establishment of a Govern- 
ment within a Government which has proved 
disastrous to the interests of the province’.” 
Thus, the sphere of the Governor's authority 
was determined by the Governor himself and 
if he so willed, he could strictly limit the scope 
of ministerial advice. The disclosures made by 
Fazulul-Hugq, Chief Minister of Bengal and 
Shyama Prasad Mukherjee, were really startling. 
Mukherjee catalogued some important instances 
showing the Governor's consistent encroach- 


19. Dr. S. P. Mukherjee resigned his office on 
November 16, 1942. 

20. India Unreconciled (The Hindustan Times 
New Delhi, 1944), pp. 100-107. 
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ments Indicting the Governor, he wrote, “You 
will not allow Ministers to function and admin- 
ister according to their own light and judgment. 
You and some of your officers will commit Goy 
ernment to policies and acts which Ministers do 
not approve of and afterwards you expect them 
to stand up as obedient persons fully justifying 
the results of your mistaken policy. The brunt 
of the attack falls on the Ministers. The Legis- 
lature is even precluded from criticizing and 
commenting upon your conduct. You in, your 
turn do not hesitate to take advantage of and 
sometimes even go beyond the spirit of, the pro- 
visions of the Government of India Act and the 
Instrument of Instructions, thus reducing minis 
terial administration to a mockery”.** 


This was in clear violation of the assurances 
given by the Governor-General. In his broad- 
cast statement of June 22, 1937, Lord Linlith- 
gow” made it clear that the scope of a Gover- 
nors potential interference was strictly defined 
in the Act "and there is no foundation for any 
suggestion- that a Governor is free, or is entitled, 
or would have the power, to interfere with the 
day-to-day administration of a Province outside 
the limited range of the responsibilities specially 
confided to him. Before taking a decision 
against the advice of his Ministers even within 
that limited range, a Governor will spare no 
pains to make clear to his Ministers the reasons 
Which have weighed with him in thinking both 
that the decision is one which. it is incum- 
bent on him to take, and that it is the right 
one. He will 
mind. He will listen to the arguments they ad- 
dress to him. He will reach his decision with 
full understanding of those arguments and with 
1 mind open to conviction", Referring to the 
Constitutional provision regarding the dismissal 
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ment of this great country, wishes to see those 
contingencies turned into realities. The desi 

of Parliament, and the object of those of us who 
are the servants of the Crówn in India and to 
whom it falls to work the provisions of this Act, 
must be and is to ensure the utmost degree prac- 
ticable of harmonious cooperation with the 
elected representatives of the people.....; and 
to avoid, in every way consistent with the Special 
Responsibilities for Minorities and the like 
which the Act imposes, any stich clash of opinion 
as would be calculated unnecessarily to break 
down the machine of government, or to result 
in a severance of that fruitful partnership bet- 
ween the Governor and his Ministers which is 
the basis of the Act. . % But the dismissal of 
Allah Bux, the Sind Chief Minister, although 
he commanded a majority in the Provincial 
Legislature, proved that 4 Governor could act 
according to the strict letter of the law. The 
Governor of Bengal dematided the resignation 
of Fazul-ul-Haq, Chief Minister of Bengal on 
the threat of dismissal ' Fazul-ul-Haq had no 
option but to submit it in order tó avoid his 


Unlike the practice in a Parliamentary system 
of Government, the Governor was authorised, 
in his discretion, to preside at meetings of the 
Council of Ministers, Except in some of the 
Provinces, where the Congress was in power, 
the Governors invariably presided over the meet- 
ings of the Council of Ministers. Naturally, 
when the Governor presided over such meetings 
where matters of vital importance , and policy 
were to be discussed and decided, his voice and 


had been fixed, it could not be altered during 


his term of office. This. constitutional provision 


it fostered the 
Moreover, the vast 


WORKING OF THE CONSTITUTION 
In as much as the establishment of Provincial 
Autonomy was to precede the inauguration of 
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the federation, transitional provisions affecting 
the Centre were required to bridge the gap. 
The Report of the Joint Select Committee stat- 
ed in this respect, “It is clear, in the first place, 
that it will be necessary to keep in being the 
existing Central Legislature, composed as at pre- 
sent and elected upon the existing franchise and 
the existing number of nominated members, 
official and non-official; and, in the second place, 
there should in our opinion be no necessity, dur- 
ing the transitory period, to alter the composi- 
tion of, or the method of appointment to the 
existing Central Executive. But granted these 
two premises, it is equally clear that the estab- 
lishment of Provincial Autonomy will necessi- 
tate consequential changes in the powers of 
both the Central Legislature and the Executive, 
which will differ but little from the changes 
which will result from the establishment of the 
Federation". Accordingly, Part XIII of the 
Government of India Act, 1935, contained Tran- 
sitional Provisions. Among other things it was 
provided that: 


(1) Executive authority on behalf of His 
Majesty was to be exercised by the Governor- 
General in Council; 


(2) Such provision was not to prevent the 
Indian Legislature from conferring functions 
upon subordinate authorities or be deemed to 
transfer to the Governor-General in Council any 
functions conferred by any existing Indian law 
on any court, judge or officer, or on any local 
or other authority; 


(3) The Governor-General in Council and the 
Governor-General would be under the general 
control of, and comply with such particular 
directions, if any, as might from time to time 
be given by the Secretary of State; 

(4) The powers conferred by the provisions 
of the Constitution Act on the Federal Legisla 


ture would be exercisable by the India Legis- 
lature; 4 m 


(5) Notwithstanding that the Federation had 
not been established, the Federal Court and the 
Federal Public Service Commission and the 
Federal Railway Authority would come into 
existence and were to perform in relation to 
British India the same i as they would 
have performed, under the Act, in relation to 
the Federation when established. 


The Provincial Part (Part III) of the Act came 
into force on April 1, 1937. The Indian Natio 
* 
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nal Congress in pursuance of its resolution on 
Council entry, contested the elections and won 
an absolute majority in the Provinces oi Madras, 
Central Provinces, the United Provinces, Bihar 
and Orissa. In the four Provinces of Bombay, 
Bengal, Assam and North-West Frontier Pro 
vince it emerged as the largest single Party. 
But the Congress refused to accept office as the 
presence of so many safeguards and special res- 
ponsibilities, in the Party's opinion, vitiated the 
very idea of responsible government. The Con 
gress leaders demanded definite assurances from 
the Government that the extraordinary and 
special powers would not be used by the Gov 
€rnors. Accordingly, the All-India Congress 
Committee by its resolution of March 18, 1937, 
authorised and permitted the acceptance of ofti- 
ces in Provinces where Congress Party command 
ed a majority, “provided the Ministerships shail 
not be accepted unless the leader of the Congres 
Party in the Legislature is satisfied and is able 
to state publicly that the Governor will not 
use his special powers of interference or set aside 
the advice of Ministers in regard to constitu- 
tional activities“. Neither Lord Zetland, the 
Secretary of State for India, nor Lord Linlith 
gow, the Governor-General, were prepared to 
give definite assurances as demanded by the 
Congres. In fact the statements of Lord 
Zetland created a wider gulf between the Con- 
gress and the British Government and further 
embittered the already bitter relations between 
the Congress and the Muslim League.“ The 
Congress, thus, kept out of office and the im- 
passage continued till June, 1937, when Lord 
Linlithgow gave an assurance that the Governors 
would not interfere in the day-to-day adminis- 
tration. The Working Committee of the Indian 
National Congress thereupon permitted Con- 


23. Resolution of the All-India Congress Commit- 
tee. The Indian National Congress,  Resolu- 
tions, 1936-37 (All-India Congress Commit- 
lee, Allahabad), pp. 19-12. 

24. Resolution of the Working Committee of the 
Indian National Congress, April 26-29, 1937, 
considered that ‘‘the pronouncements of the 
policy of the British Government made by 
Lord Zetland and Mr. Butler are utterly in- 
adequate to meet the requirements of the 
Congress, are misleading and misinterpret the 
Congress attitude, Further, the manner and 
the setting in which such pronouncements have 
been made are discourteous to the Congress 
The Indian National Congress Resolutions, 
1936-37 (All-India Congress Committee, Alla- 
habad), p. 54. 
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gressmen “to accept office where they may be 
invited thereto”.* The Congres Party formed 
Ministries in the seven Provinces of Madras, 
Bombay, Bihar, Orissa, Central Provinces, the 
United Provinces and the North-West Frontier 
Province. In the Punjab the Unionist Party led 
by Sir Sikander Hyat Khan secured a majority 
and he formed the Ministry consisting of three 
Muslims, two Hindus and one Sikh. In Bengal, 
the Praja Party led by Fazlul Huq, with a strong 
tenant's programme and a pledge to abolish the 
permanent settlement and release all political 
prisoners and detenus, formed the Ministry 
with the support of the Congress. In 1938, the 
Congress formed Coalition Ministries in the 
Provinces of Assam and Sind. The Muslim 
League succeeded in forming none. 

In 1938 war clouds were gathering ominously 
in Europe. The Congress Working Committee 
expressed its concern and anxiety over the events 
as they were occurring in Europe. At its Cal. 
cutta Session in the following summer the All. 
India Congress Committee criticised the Gov- 
ernment's action in despatching Indian troops 
to Aden as also the amendment of the Govern- 
ment of India Act by which, in the event of war, 
all power would be concentrated in the hands 
of the Government of India. This amendment, 
in the opinion of the Congress, would create “a 
war dictatorship of the Central Government in 
India which (made) the Provincial Governments 
helpless agents of imperialism". Events in 
Europe moved fast and early in September, 1939 
Britain and France declared war on Germany. 
On. the same day Lord Linlithgow issued a 
Proclamation declaring that India too was at 
war with Germany. The Governor-General did 
not consult the Central Legislature which was 
then in Session, 


After India had become a party to the war, 
oe Working Committee of the Congress declar- 


lt asked for a clear statement 
what their war 


TED "n 
25. July 5-8, 1937. 
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that India must be dedared an independent 
nation as “the real test of any declaration is its 
application in the present, for it is the present 
that will govern action today and give shape to 
the future”, The British Government While 
Biving a general assurance dwelt on the com- 
plexity of the Indian problem and referred in 
particular to the lack of unity among the dif. 
ferent communities in India and the consequent | 
inability of His Majesty's Government to divest 
themselves "of their responsibility for the we]. 
good government of the people of 


Théreupon, the Congress Ministries in eight 
Provinces resigned, leaving only Bengal, Punjab 
and Sind Governments to function as before. 
In Assam, the Governor was able to manipulate 
à League Ministry. In the rest of the Provinces 
the Constitution was suspended under Séction 
93 of the Government of India Act, 1935, and 
the Provincial administration came to be vested 
in the Governors who were assisted by a few 
senior Government 
Orissa, the Governor was able to instal a coali 
tion Ministry, and. Section 93 was withdrawn. 
In the North-West Frontier Province a Muslim 


the Sikhs but 
Ministry in 1945. 


The Two-Nation Theory and Pakistan 


Till 1989, there was no demand for Pakistan 
80 far as 


por 
LAS 


"Gublüment of Pakistan” Yusuf Alle reply 
Was that it was a students scheme, which no 
responsible people had put forward. Further 
questioning by Craddock invited an intervention 
from Muhmmad Zafarullah Khan (a delegate to 
the Joint Parliamentary Committee) who told 
his colleagues, We have already had the reply 
that it was a students scheme and there is 
nothing in it’. Yusuf Ali himself added, ‘We 
have considered it chimerical and impracti- 
cable. * 


Jinnah was not at all in the picture and other 
Muslim leaders uttered not a word about it at 
the time of the inauguration of the 1985 Cons- 
titution on April 1, 1937. But after the first 
general elections in 1937 the growth of the 
"Pakistan cult was phenomenal". 


The pre-election official estimate was that des- 
pite the allround criticism and shortcomings of 
the Government of India Act, 1935, “the sober 
elements in the country would rally round and 
they would be returned in majority to assume 
power. But the results of the 1937 elections 
upset all official calculations and the resounding 
success of the Congress considerably altered the 
outlook of the different political groups, of the 
Princes and the British authorities. Even the 
Congress itself did not expect to emerge with an 
absolute majority in the five Provinces and as 
the largest party in four other Provinces. In 
the United Provinces, working on the assump- 
tion that the Congress might not be able to get 
a decisive majority in the Provincial Legislature, 
the Party had a tacit understanding with the 
Muslim League. “This understanding in fact 
extended beyond the Province and was designed 
to facilitate a working arrangement between the 


26. Choudhri Rahmat All was the Founder Presi- 
dent of the Pakistan National Movement 

^ which he started in 1933. Originally, it was 
confined to the formulation of a demand for 
Pakistan, that is, the separation of five con- 
1 r to the whole zone 
the name of Pakistan, viz. Punjab, hania 
(North-West Frontier Province of E the 
inhabitants are mainly Afghans), Kashmir, 
Sind and Baluchistan, In 1940 he felt that 
the reception which had been given to his 
scheme ‘was encouraging and wrote a pamphlet 
entitled The Mitat of Islam and the Menace 
of Indiantsm. 


27. B. Shiva Rao (Chairman), 
‘the Constitution: 


The Framing of 
A Study, p. 21. 
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two organisations during the elections so as to 
avoid contests between candidates of the Con- 
gress and those of the Muslim League in several 
Muslim constituencies. In pursuance of this 
understanding the Congress contested only 58 
out of the 492 Muslim seats". 


The Congress had secured an absolute majo- 
rity in the Provinces of Madras, the Central Pro- 
vinces, Bihar, Orissa and the United Provinces. 
In the four Provinces of Bombay, Bengal, Assam 
and the North-West Frontier Province, it had 
emerged as the largest single party. The 
performance of the Muslim League was modest. 
It could win only 109 seats out of a total of 492 
of Muslim seats in all the Provinces put together 
and that, too, in the Provinces in which Mus- 
lims were in a minority. Probably its greatest 
strength was in the United Provinces where the 
Muslims were only 14 per cent of the total popu- 
lation and ‘had succeeded in retaining a political 
importance disproportionate to their numbers. 
And it was from here that the cry of Pakistan 
really spread. It is interesting to note, says Javid 
Iqbal, "that Muslim consciousness developed in 
the Hindu majority Provinces before it came to 
the Muslim majority Provinces, in the latter 
Islam was on the defensive. It was the Muslims 
of the Hindu majority Provinces who made the 
whole of Muslim India conscious that Islam 
was in danger”. In the Punjab many promi- 
nent Muslims preferred to be candidates of the 
Unionist Party led by Sir Sikander Hyat Khan 
and he formed the Unionist Ministry comprising 
three Muslims, two Hindus and one Sikh. In 
Bengal Fazlul Huq's Praja Party assumed office 
with the support of the Congress. 


It is significant that even after the 1937 elec- 
tions neither Jinnah nor his Muslim League 
had ever thought of a separate State for the 
Muslims by dividing India. In a public state- 
ment shortly after the elections he declared "no- 
body will welcome an  honourable settlement 
between the Hindus and the Muslims more than 
I and nobody will be more ready to help it". 
He made a public appeal to Gandhi to solve the 
vexing question of the Hindu-Muslim problem 
Gandhi's response was somewhat depressing 
He replied, "I wish I could do something, but 
I am utterly helpless. My faith in unity is 
bright as ever; only 1 see no daylight but im 


98, Ibid. p. 22. 
29. Spann, 
Asia, p. 135. 
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penetrable darkness and in such distress I cry 
out to God for light“. 

Ihe Congress agreed to form Ministries in 
July, 1937. It assumed office in all the Hindu- 
majority Provinces, except Assam, and in the 
Muslim-majority North-West Frontier Province. 
Ihe Muslim League members of the Provincial 
Councils, in some of the Hindu- majority Provin- 
ces, particularly in the United Provinces, had 
hoped that they would be invited by the Gon- 
gress to form coalition governments. But that 
was not done. The Congress told the Muslim 
League Party in the Assembly that they must 
cease to function as a separate group. This 
proved”, says Penderel Moon, “to be a fatal 
crror—the prime cause of the creation of Pakis- 
tan—but in the circumstances it was a very 
natural one“, The Muslim League leaders re- 
jected the Congress offer and Jinnah thereafter 
proclaimed, “Muslims can expect neither justice 
nor fair play under Congress Government” and 
“all hope of communal peace had been wrecked 
on the rocks of Congress Fascism”. Since then 
it became a creed with the Muslim League to 
preach that in any unified and independent 
Government of India, the Muslims would ever 
remain in a permanent minority and that even- 
tuality they must make efforts to avert. 


Another aggravating factor was Nehru's "mass 
contact” programme to win over the Muslim 
masses to the Congress creed. Nehru declared 
on March 19, 1937, “We have too longer 
thought in terms of pacts and compromises end 
neglected the people behind them. . . It is for 
us now to go ahead and welcome the Muslim 
masses and intelligentsia in our great organiz- 
ation and rid the country of communalism i; 
every shape and form”, The betraying of faith 
by the Congress in the United Provinces coupled 
with Nehru's “mass contact" programme arous- 
ed the passions of the Muslims all the country 
over and it was at this stage the slogan of “Is- 
lam in danger" was raised. To counteract the 
"mass contact“ Programme the Muslim League 
carried out "vigorous propaganda, throughout 
the country. The League explained to the 
Muslim. masses thät non. indusion of Muslims 
in che Government would lead to adoption 

i alte 


30. As cited in B. Shiva Rao (Chairman), The 
Framing of | India's Constitution: A Study, 
p. 22. + 
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Penderel Moon, Divide and Quit, D. 15-16, 


of policies detrimental to interests of the 
Motta te community’ di wat the" policy 
of the Con; was for ever to exclude thé Mus- 
linis ktm 4 are in the Goterument ^ünless 
they gave up the commiünal platform, Simultan- 
tously, the League stréngthened" its propaganda 
by reif "Satie about the “atrocities! 
that the Governments committed dgainst^the 
Muslim community) and appointed three Com. 
mittees to inquire into these atrocities, Three 
documents containing the details of | atrocities 
were published and eirtulated on a mass scale 
throughout tlie country Commenting! on che 
charges detailed in the Reports, Pendrel Moon 
remarked mountains were made of the mole hills 
and trivial communal incidents of everyday occur. 
rence” were painted in lucid colours so as to 
inſſuence popular feeling“. S, Professor Coupland, 
who ‘delved’ deep into the problemi, | felt) that 
only an impartial! and “neutral: commission con- 
ducting a "full inquity on the spot“ could: deter- 
mine “the rights and wróngs of this co sy". 
But in any event, he observed; “the ‘controversy 
is not of major importance ‘because the incidents 
in dispute (72 in Bihar and 33 in the United 
Provinces) cannot by themselves account for the 
strength and scope of the Moslem revolt. They 
were not very numerous considering the ‘various 
areas concerned: many of them were of à relative- 
ly trivial character; and similar incidents Have 
been occurring from time to time for many years 
past. Their importance lies mainly in the fact 
that the publicity given to chem served still fur 
ther to weaken the chance--a: poor enough chance 
in any case—of the Congress Raj being generally 
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published at tha end of 1958 and became 
kungen as the.Pifpur Report from the name 
of the. Chairman of the Committee, Raja Syed 
Mohammad Mahdi of Pirpur, a descendant of 
the old Mughal aristocra United Pro- 
Vl. TO Maid Si ad jp or the 
Enquiry Committee appointed by the Wort 
ing Committee 
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credited with anything like the communal neu- 
trality of the previous regime“.“ 

The case against the Congress Government as 
deliberately pursuing an anti-Muslim policy was 
certainly not proved. Professor Coupland perti- 
nently remarked, “One thing, however, can be 
stated with some, certainty. The Congress Gov- 
ernment as a whole wanted to be just to the 
minorities" The Congress leaders had repeat- 
edly declared the non-communal character of 
the Indian National Congress, and they were 
bound to prove that communal neutrality was 
not an exclusive British virtue. And apart from 
all that, there were Congress Muslim Ministers, 
who, whatever members of the Muslim League 
might have thought of them, “could scarcely be 
credited with lending themselves to a deliberat« 
policy of Muslim persecution”. In brief, the 
Congress Governments were fully alive to their 
responsibilities that had devolved upon them 
and conscientiously tried to be just to the mino- 
rities of all kinds. This fact had been support- 
ed by a high and. impartial authority, Sir Harry 
Haig, the Governor of the United Provinces 
Writing after his retirement at the end of 1939, 
Sir Harry wrote in the Asiatic Review, “In deal- 
ing with communal issues the Ministers, in my 
judgment, normally acted with impartiality and 
a desire to do what was fair. Indeed, towards 
the end of their time they were being seriously 
criticised. by the Hindu Mahasabha on the 
ground. that they were not being fair to the 
Hindus though there was in fact no justification 
for such a criticism“. 

The League had not yet thought in terms of 
Pakistan, though the rift between the Congress 
and the Muslim League had become insurmount- 
able. The September 1939 resolution of the Mus- 
lim League was devoted to the denunciation of 
the federal scheme, of the Congress Ministries and 
of the Governors for failing to safeguard thc 
interests of the Muslims.“ It declared that 


TTT . — — 

93. Coupland, R., The Constitutional Problem in 
India, Part II, pp. 187-89. 
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36. The Muslim League legislators, particularly 
in the United Provinces, who had expected in 
1937 that the Congress would form coalition 
Ministries, inter ‘alia, relied upon the provi- 
sion in the Instrument of Instructions issued 
to Governor:  ''In making appointments to 
his Council of Ministers, Our Governor shall 
use his best endeavours to select his Ministers 
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Muslim India stood against the exploitation of 
the people of India and upheld the goal of free 
India, but would be irrevocably opposed to "any 
iederal objective which must necessarily resuit 
in a majority community rule under the guise 
of democracy and a parliamentary system of 
government. Such a constitution is totally un- 
suited to the genius of the peoples of the coun- 
try which is composed of various nationalities 
and does not constitute a national State". The 
resolution reiterated the claim of the League 
to be the sole organization for the Muslims of 
India and demanded an assurance that no dec- 
laration should be made without the consent 
and approval of the Muslim League." 

On September 14, 1939, the Congress Work- 
ing Committee adopted a resolution inviting 
the British Government "to declare in unequi- 
vocal terms what their war aims are in regard 
to democracy and the new order that is envi- 
saged; in particular how these aims are going 
to apply to India and to be given effect to in 
the present“. “ Elaborating this demand the 
Working Committee clarified its own stand and 
declared in November 1939, that the Congress 
“wish to declare again that the recognition of 
India's independence and of the right of her 
people to frame their constitution through a 
Constituent Assembly, is essential in order to 
remove the taint of imperialism from Britain's 
policy and to enable the Congress to consid: 
further cooperation (in war effort). They hold 
that a Constituent Assembly is the only demo- 
cratic method of determining the Constitution 
of a free country, and no one who believes in 
democracy and freedom can possibly take ex- 
ception to it". Referring to the communal 
problem, the Working Committee said, “The 
Working Committee believe too that the Con- 
stituent Assembly alone is the adequate instru- 
ment for solving the communal and other diffi 
culties”. 


in the following manner, that is to say, to 
appoint in consultation with the person whe 
in his judgment is most likely to command : 
stable majority in the legislature those per 
sons (ineluding so far as practicable member: 
of important minority communities) who wil 
best be in a position collectively to comman 
the confidence of the Legislature". 
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When the Congress Ministries resigned in 
October-November 1939, the Muslim League 
celebrated their exit from office as a day of 
“Deliverance” and “Thanksgiving”. A day after 
the Muslim League had celebrated the Deli 
verance and thanksgiving day”, Lord Linlith- 
gow wrote to Jinnah, “His Majesty's Govern- 
ment are not under any misapprehension as to 
the importance of the contribution of the Mus- 
lim community to the stability and success of 
any constitutional developments in India. Yo: 
need, therefore, have no fear that the weight" 
of the views of his community and the position 
it commanded would be under-rated in any way. 
Jinnah again wrote to the Governor-Genera! 
demanding the assurance that “no commitment 
will be made with regard to the future consti- 
tution of India or any interim settlement with 
any other party without our approval or con- 
sent”. 


Then came the Lahore session of the Muslim 
League in March, 1940. In his Presidential Ad- 
dress Jinnah highlighted the differences between 
Hinduism and Islam and propounded his two- 
nation theory. He said, “The Hindus and Muslims 
belong to two religious philosophies, social cus- 
toms, literatures. They neither inter-marry nor 
inter-dine together and, indeed, they belong to 
two different civilizations which are based main- 
ly on conflicting ideas and conceptions. Their 
concepts on life and of life are different. It is 
quite clear that Hindus and Mussalmans derive 
their inspiration from different sources of history. 
They have different epics, different heroes, and 
different episodes. Very often the hero of one is 
the foe of the other and, likewise, their victories 
and defeats overlap. To yoke together two such 
nations under a single state, one as a numerical 
minority and the other as a majority, must lead 
to a growing discontent and final destruction of 
any fabric that may be so built up for the gov 
ernment of such state.“ Earlier in January, 
1940, while writing for an English journal, Jin- 
nah had said, “There are in India two nations 
who both must share the governance of their 
common motherland.” In a resolution passed 
it its Lahore session on March 28, 1940, the Mus- 
lim League demanded a sovereign and indepen- 
dent Pakistan. The resolution declared that it 
was the considered view of the Muslim Leag- 
"that no constitutional scheme would be work- 
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able in this country or acceptable to the Mus- 
lims unless it is designed on the following basic 
principles, viz, that geographically con 

units are demarcated into regions which should 
be constituted with such territorial readjustment 
as may be necessary, that the areas in which the 
Muslims are numerically in a majority, as in the 
North-Western and North-Eastern zones of India 
should be grouped to constitute "Independent 
States’ in which the constituent units shall bc 
autonomous and sovereign."* 


Penderel Moon is responsible for making the 
statement that "Privately Jinnah told one or two 
people in Lahore that this Resolution was a 'tac- 
tical move' and the fact that six years later hc 
was ready to accept something less than absolute 
partition suggests that in 1940 he was not really 
irrevocably committed to it. In part, therefore, 
it may have been at this time a tactical move, 
designed to wring from the Congress concessions 
which would make partnership more tolerable.” 
Any way, till 1947 the shape of things to come 
was never expounded. Sri Sikander Hyat Khan, 
Punjab Chief Minister, disliked the very idea of 
Pakistan or “Jinnistan”, as he irreverently called 
it. He had more than once publicly declared 
that if Pakistan meant a Muslim Raj here anda 
Hindu Raj elsewhere, he would have nothing to 
do with it. Fazl-ul Haq, Bengal Chief Minister, 
was also opposed to the creation of Pakistan, 
though he had not publicly rejected the demand, 
Whatever be the extent of their inward or out- 
ward opposition, the demand for Pakistan fasci- 
nated the Muslims. “To the Muslim masses” 
says Penderal Moon, “this held out an ill.definec 
and alluring prospect of looting Hindus. With 
greater clarity of vision, ambitious politicians and 
civil servants, as also some professional men, per- 
ceived that under a Muslim Raj, with the crip- 
pling, if not the elimination of Hindu competi- 
tion, they could rise to Positions of power and 
affluence unattainable in a single mixed Hindu 
Muslim State. Thus the cry for Pakistan appeal 
ed to and excited powerful appetites and indi- 
vidual hopes, and these, once aroused, would not 
be readily assuaged."e 


August 1940 Declaration 
With the Resolution on Pakistan before them 


et el 

41. The All-India Muslim League, Resolutions, 
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the Congress attitude towards the British and the 
contribution of Indians to the war-efforts had 
‘definitely changed. In June 1940, Gandhi made 
the statement, “we do not seek our independence 
out of Britain’s ruins”, and on July 7, came the 
resolution of the Working Committee of the 
Indian National Congress offering co-operation 
for the effective organisation of the defence of 
the country if India’s claim to independence was 
accepted by the British Government and a pro- 
visional National Government was constituted 
at the Centre.“ The resolution of the Working 
Committee was endorsed at the Poona session of 
the All-India Congress Committee. 


On July 1, 1940, Jinnah submitted a note to 
the Governor-General, containing the demands 
of the Muslim League and suggestions for the 
interim period marked as “Tentative Propo- 
sals"^ Jinnah suggested that no pronounce- 
ment or statement should be made by His 
Majesty's Government which would, in any way, 
“militate against the basis and fundamenta! 
principles laid down by the Lahore resolution 
for division of India and for creating Muslim 

States in the north-west and eastern zones, and 
it may be stated that the ideal now has become 

‘the’ universal faith of Muslim India". Jinnah 

‘also suggested that His Majestys Government 

must give a definite and categorical assurance to 

the Mussalmans of Tndia that no interim or final 
scheme of constitution would be adopted with- 
out the previous approval and consent of Mus. 

lim India. While realizing the urgent need to 

intensify war efforts and to mobilize all the re- 
sources of India for her defence, Jinnah said 
chat it could be achieved "provided the British 

"Government are ready and willing to associat’ 

44. The Indian. National Congress, Resolutions, 
1940-46 (All-India Congress Committee, AI. 
lahabad), pp. 74-5. 

45. The Working Committee of. the  All-India 
Muslim League meeting on June 16, 1940, 
resolved that in view of the grave world 
situation a. satisf. basis for close co- 
operation should be found between the gov. 
ernment and the Muslim League and such 
ofher parties as were willing to undertake the 
responsibility of the defence of the country, 
and they authorised Jinnah to enter into com. 
munication with the Governor-General to ex. 
plore the possibilities in this direction. Jinnah 
had am interview with Lord Linlithgow on 
June 27, 1940, and at the latter 'a request put 
forward his views under the eaption *'Tonta- 


tive Proposals“ 


‘Council, A ; 
Council and the political future of India. His 
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the Muslim leadership as equal partners in the 
government both at the Centre and in all the 
Provinces. In other words, Muslim India leader- 
ship must be fully trusted as equals, and have 
an equal share in the authority and control of 
the Government, Central and Provincial“. 
Jinnah claimed the right of the Muslim League 
alone to nominate the representatives of the 
Mussalmans on the proposed War Council the 
expanded Executive Council of the Governor- 
General and the 'additional non-official Advisers 
of the Governor. But the Governor-General's 
reply was a great disappointment for Jinnah 
and his Muslim League. Lord Linlithgow repu- 
diated the claim of Jinnah that the choice “of 
Muslim gentlemen to be appointed to any ex- 
panded Council or as non-official advisers" 
should be the determination of the Muslim 
League alone. 

On August 8, 1940, the Governor-General 
made a statement on behalf of His Majesty's 
Government on the expansion of the Executive 
the establishment of a War Advisory 


Majesty’s Government. recognised the right of 
Indians. to frame their own constitution, and 


declared that the constitution-making body would 


be set up after the War, Lord Linlithgow gave 
a definite assurance to the Muslim League that 
the British Government | would... not transfer 
to any system of government whose authority 
would be directly denied by “large and powerful 
elements in India's national life, Nor could 
they be parties to the coercion of such elements 
into submission to such a government". As an 
interim measure for the duration of the war, the 
Governor-General would invite a certain number 
of representative Indians to join the Executive 
Council and to establish a War Advisory Coun- 
cil, The Governor-General gave an assurance 
on behalf of the British Government that in the 
meantime "they will welcome. and promote !n 
any way possible every sincere and practical step 
that may be taken by representative Indians 
themselves to reach a basis of friendlv agreement. 
firstly, on the form which the, postwar represen- 
tative body, should take and the methods by 
which it should arrive at its conclusions. and 
secondly, upon the principles and outlines of 
the constitution“. The Viceroy’s statement. 
however, put a rider when it said that His 
Majestv's Government wished to see the desire 
of Indians to frame their own constitution, “but 
subiect to the due fulfilment of the obligations 
which Great Britain's long connection with India 
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has imposed upon her and for which His 
Majesty's Government cannot divest themselves 
of responsibility“. 

The Indian National Congress rejected His 
Majesty's Government offer, as it was totally at 
variance with their demands and objectives. 
Jawaharlal Nehru categorically denounced the 
August 1940 Declaration and dedared that the 
Poona offer made by the Congress, of condi- 
tional co-operation" for effective organisation of 
the defence of the country, had lapsed and 
warned the British Government that self-imposed 
restraint of the Congress must not be taken to 
the limit of self-extinction. He also wrote a 
pamphlet: The Parting of the Ways (on 10th 
August 1940 but published in March 1941) with 
a Foreward by Mahatma Gandhi. He wrote, 
“The British Government's statement means 
that there can be no far-reaching political or 
economic changes, for some group is bound to 
object to them. Even if no Indian group ob- 
jects, British vested interests will do so. But 
there are Indian reactionary groups that will 
play that role. This means that the status quo 
will largely remain to the great advantage of 
British imperialism. This is the way to perpe- 
tuate the present order, to make India safe for 
British interests". He asked the British Gov- 
ernment to put an end to “all its present coer- 
cion: In fact to retire from the Indian scene 
às a government. Only then will conditions be 
produced in India which will induce various 
elements in India to seek a basis of agreement 
among themselves, for the alternative is civil 
war. So long as the British Government remains, 
it plays off one against the other, and produces 
an unhealthy desire in the minds of some to 
seek its favour as against their own compatriots”. 
Nehru cherished a love for the British people 
and with a heavy heart declared, “T repeat that 
it is incorrect to say that there is any new part- 
ing of the ways, for our ways never lay together. 
But this declaration of the British Government 
means the final breaking of such slender bonds 
as held our minds together. It means the end 
ing of all hope that we shall ever march together. 
I am sorry, for in spite of my hostility to British 


. TEN ja 
46. Marquess of Linlithgow, Speeches and State- 
ments, op. cit., pp. 250-59. 
47. The resolution on conditional co-operation 
Was passed by the Working Committee on 
July 7, 1940 and confirmed by the All-India 
Congress Committee at Poona, 


imperialism, I have loved much that was Eng. 
land, and I would have liked to keep the silken 
bonds of the Spirit between India and England. 
Those bonds can only exist in freedom. 1 
wanted India's freedom for India’s sake 91 
course; but I also wanted it for England's sake. 
That hope is shattered and fate seems to have 
fashioned a different future for us. The way 
of co-operation is not for us; the hundred year 
old hostility will remain and grow in futurc 
conflicts, and the breach when it comes, as 
come it must, will also not be in friendship but 
in hostility”. 

The All-India Congress Committee, in its 
resolution of September 15-16, 1940, resolved 
not to submit "to a policy which is a denial of 
India’s natural right to freedom, which sup- 
presses the free expression of public opinion 
and which would lead to the degradation of her 
people and their continued enslavement”, The 
resolution authorised the starting of the satya- 
graha (civil disobedience movement) “for the 
preservation of the honour and the elemen 
rights of the people” and requested Gandhi “to 
guide the Congress in the action that should be 
taken". The individual“ civil disobedience 
movement was started on October 17, 1940, on 
the limited issue of freedom of speech and pro- 
Paganda against all wars, and in particular 
against India's participation in the war that wa: 
on. “The immediate issue", Gandhi said, "is 
not independence. The immediate issue is the 
right to exist, that is, the right of self-expression 
Which, broadly put, means free speech. This 
the Congress wants not merely for itself but for 
all, the only restraint being the complete ob- 
servance of non violence“ 


Jinnah sought certain clarifications 
Governor-General sent his Teply on August 14, 
1940... Lord Linlithgow informed Jinnah that 
his statement of August 8, 1940, “clearly safe- 


and the 


guarded the Muslim position in relation to 
future. constitutional development; secondly, 
that it equally provided a basis on which the 


Muslims could, if they so desired, co-operate at 
the Centre”. The Governor-General also told 
him that he could not “yet take up the issue of 
the Provinces; but I do not contemplate non- 
official advisers, at any rate at this stage”. If the 
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Muslim League, the Governor-General wrote to 
Jinnah, was prepared to accept his invitation, 
as he trusted they would, he should let him “have 
a panel of names, say, four, with a view to selec- 
ting two from it for appointment to my Coun- 
cl....." The strength and composition of the 
War Advisory Council, Lord Linlithgow added, 
"can clearly only be fixed after the expansion 
of the Executive Council is complete!“ 


The Muslim League Working Committee 
found the offer, as embodied in the letter of the 
Governor-General (August 14, 1940), most un- 
satisfactory and said that it did not meet the 
requirements nor the spirit indicated in the 
resolution of this Committee of June 16 which 
was communicated by the President to the Vice- 
roy by his letter of that date nor did it meet the 
essentials of the memorandum that was submit- 
ted to His Excellency by the President on July 
1”. The Committee requested the Governor- 
General to reconsider the matter and authoris- 
ed Jinnah to seek further information and dari- 
fication. Following discussion with Jinnah, 
Linlithgow agreed that the selection of repre- 
sentatives to the Executive Council, while rest- 
ing with the Governor-General, would be based 
in the case of the Muslim League, and of other 
parties, not on a panel but on confidential dis 
cussion between the party leader and the Gov- 
ernor-General. The Governor-General, however, 
told Jinnah that it was impracticable to arrive 
at a final decision as to the total strength of the 
expanded Council or the allocation of portfolios 
until the replies of all those who might be in- 
vited to serve had been received. The Working 
Committee of the League passed a resolution 
on September 28, 1940, rejecting the offer. In 
the course of his statement to the Council of 
the All-India Muslim League held on Septem- 
ber 29, 1940, Jinnah stated that he had told 
Lord Linlithgow that Muslim representation 
should be equal to that of Hindus, if the Con- 
gress came in; otherwise they should have the 
majority of additional seats as in that case the 
main burden and the responsibilities would be 
borne by the Muslims. 


Lord Linlithgow ultimately announced the 
decision of His Majesty's Government not to 
proceed with the expansion of the Executive 
Council or the establishment of the War Ad- 
visory Council “at the present moment” as the 
50. Marquess of Linlithgow, Speeches and Stat». 
ments, op cit., pp. 408-9. 
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response “that was hoped for from political 
leaders in India” had not been secured. He, 
however, made it clear that His Majesty's Gov- 
ernment did not propose to withdraw the 
August 1940 offer. They were still prepared, 
he said, to give effect to them as soon as His 


Majesty's Government “are convinced that a 
sufficient degree of representative support is 
forthcoming”.* 

there was 


From August 1940 to March 1941 
no political advancement, except for repeated 
statements made by the Secretary of State for 
India, both in Parliament and outside, that acute 
differences existed between the Congress and the 
Muslim. League and unless those differences were 
composed, the political stalemate could not be 
resolved. Tej. Bahadur Sapru declared on 
March 18, 1941, at the Non Parties Political Con- 
ference that neither the Government of India 
nor the Secretary of State had made any serious 
effort to reconcile the Congress and the League 
differences. While deploring the non possumus 
attitude of the Government, he said, “I have no 
reason to believe that if the Government of 
India and the Secretary of State for India will 
move in the matter, their efforts will fail”. But 
assuming, he observed, that “these bodies refuse 
to come to settlement, why should not others. 
who are ready to place their services at the dis- 
posal of the country, be asked to shoulder the 
responsibility during the period of war, not 
permanently but temporarily, until it pleases 
these two bodies to revise their policy and to 
relieve these temporary men from that respon: 
sibility which they should have assumed in the 
interests of their country". 


The conference passed a resolution "ni 
inter alia, demanded that the entire Executiv 
fficial In- 


Council should be composed of non-o 
dians and they should man all the departinenm 
of the Government of India and deal with bs 
important matters of policy on a basis of 1 
and collective responsibility. In regard to 8 
inter Imperial and international matters, the re 
constructed Government should be treated ls 
the same footing as the Dominions. The ig 
Government should immediately issue 2 fre: 


; : he 
declaration as regards the genuineness of t 
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intentions of the British Government and that 
within a specified time limit after the conclusion 
ol the War, India would enjoy the same measure 
of freedom as was enjoyed by Great Britain and 
the Dominions. 

The Secretary of State for India summarily 
rejected the proposals contained in the resolu- 
tion of the Non-Parties Political Conference as 
they “would amount not to a modification of 
the present form of Government but to its super- 
session by an entirely different type of Govern- 
ment’.* Jinnah repudiated the scheme as being 
on “entirely wrong lines” and as a trap, to use 
his phrase, into which Tej Bahadur Sapru had 
been led by “Congress wire-pullers" ^s 

But the Governor-General got the cue from 
the resolution of the Non-Parties Political Con- 
ference and as the Secretary of State said, it “ex- 
pressed the spirit with which both the Viceroy 
and myself were largely in sympathy and to 
which we were resolved to give effect“. Accord- 
ingly, Linlithgow, “leaving the parties to pursue 
their own controversies” decided to address him- 
self directly to those Indian public men who, as 
individuals, were “best fitted to strengthen the 
Government. .. and to appeal to them to come 
forward, putting India first, to play their part 
in the conduct of her defence", 

In July 1941, the Executive Council was ex- 
panded by the appointment of Indians to the 
five newly created portfolios. A National Def- 
ence Council, consisting of twenty-two persons 
from British India and nine from Indian States, 
Was also set up. 


India and the Atlantic Charter 


On August 14, 1941, President Roosevelt and 
Prime Minister Winston Churchill assembled in 
a historic meeting somewhere on the Atlantic, 
and issued an Eight-Point Joint Declaration em- 
bodying the objectives for which the Allies were 
fighting and enunciated the principles that would 
serve as the basis of the future peace of the 
world. The United States and Great Britain 
solemnly pledged themselves not only to uphold 
the rights of man—liberty, equality and frater- 

— Zr 
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As auoted by the Secretary of State for 
India in his Speech in the House of Commons, 
August 1, 1941, 
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nity—within their own territorial limits, but to 
enforce the same throughout the world. The 
representatives of both the countries were un- 
equivocally explicit that neither the United 
States nor Britain sought territorial or other 
aggrandisement anywhere in the world and that 
both would respect the rights of the peoples to 
choose their own form of government. Indian 
opinion hailed the Atlantic Charter and urged 
for a definite statement pledging the British 
Government to dedare India an independent 
State soon after the termination of the War. 
Clement Attlee, Deputy Prime Minister in Chur- 
chills Government, Presenting the Atlantic 
Charter to the House of Commons, declared, 
"Thursday's (August 14, 1941) declaration will 
be equally applicable to all races, including 
Asiatics and Africans". Soon after this signi- 
ficant statement, Attlee again had the opportun- 
ity to reiterate his interpretation of the Atlantic 
Charter in more explicit terms. He succinctly 
declared at a reception given in his honour by 
West African students in London, that the prin- 
ciples enunciated by Winston Churchill and 
President Roosevelt “applied to all the races of 
the world, coloured as well as white". He fur- 
ther said, "you will not find in the declaration 
Which has been made on behalf of the Govern- 
ment of this country on the War any suggestion 
that the freedom and social security for which 
we are fighting should be denied to any of the 
races of mankind”. 

But the nebulous footnote put by Winston 
Churchill interpreted that the Atlantic Charter 
in its application to India was little more than 
a piece of rhetoric. On September 9, the Prime 
Minister made it abundantly clear to the House 
of Commons that the Joint Declaration did not 
in any way qualify the various statements made 
from time to time about the constitutional Gov- 
ernment in India. “We have pledged”, he said, 
“by the Declaration of August 1940, to help 
India to obtain free and equal partnership in 
the British Commonwealth with ourselves, «ub. 
ject, of course, to the fulfilment of the obliga- 
tions arising from our long connection with 
India and our responsibilities to its many creeds, 
races and interests", To a question whether the 
Atlantic Charter applied to India, the Prime 
Minister categorically replied, “No, Sir”, and 
added, “At the Atlantic meeting, we had in mind 
primarily the extension of the sovereignty, self. 
government and national life of the States and 
nations of Europe now under Nazi yoke and the 
principles which should govern any alteration: 
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in the territorial boundaries of countries which 
have to be made. That is quite a separate pro- 
blem from the progressive evolution of self- 
governing institutions in regions whose peoples 
owe allegiance to the British Crown”. 

Pandit Hriday Nath Kunzru, a liberal Indian 
leader, while addressing a meeting of the United 
Provinces Liberal Association, voiced the feel- 
ings of the whole of India when he said, "It 
was clear that the British authorities had not 
changed their attitude. We must make ir dear 
that we cannot allow ourselves to be used as 
tools of imperialism. We cannot, while helping 
other nations in attaining their freedom, be 
oblivious of our duty to enable our own country 
to achieve freedom”. Even so great an admirer 
ol the British Raj as Sir Sikander Hyat Khan, 
the Punjab Premier, put an appreciably long 
face. Sir Sikander, in his statement of October 
1, 1941, said, “It is unfortunate that the Prime 
Minister, when he did decide to break his silence 
about India, should have thought fit to do so 
with a statement which has created a feeling of 
'despondency and dismay throughout the length 
and breadth of the country". 


Prelude to Cripps Mission 


The entry of Japan in the War in November, 
1941, constituted a menace to India's eastern 
frontiers and intensified the need for increased 
War efforts in India. Japan's phenomenal suc- 
cess in the early stages of the War filled the 
minds of Indians with hope and they strove to 
seize the opportunity to throw off the British 
yoke. The British Government fully realized 
the gravity of the situation. It was at this 
crucial stage that a group of Indian Liberals, 
under the leadership of Tej Bahadur Sapru,” 


57. The Indian Annual Register (1941), Vol. II, 

p. 324. 

Stafford Cripps in his Report on Mission to 

India observed, ‘‘There is no doubt that 

there was a widespread feeling, especially 

among the Hindus, that if the Japanese were 
to be vietorious it might be better for Indian 
interests if Indian politicians had taken no 
overt part in India 's defence. 

Nicholas Mansergh (Ed.-in- chief), The Trans- 

fer of Power 1942-47, Vol. II, Document 227, 

p. 241. 

59. Some of them were: Srinavasa Sastri, M. R. 
Jayakar, Jagdish Prasad, Arun Sinha (Lord 
Sinha of Raipur, 2nd Baron) Sivaswami Ayar, 
Maharaj Singh, Mohammed Yunus, 8. Radha- 
krishnan and Rahimtoola Chinoy. 
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sent a cable to the Prime Minister Winston 
Churchill apprising him of the grave internatio- 
nal situation and appealed to him for some bold 
stroke of far-sighted statesmanship in order to 
enlist India's whole-hearted active co-operation 
in the war effort. Earlier, Ernest Bevin, Minis- 
ter of Labour and National Service, had sug- 
gested to the War Cabinet that the constitu- 
tional issue in India required a general discus 
sion at the earliest opportunity in order to pro- 
perly assess that "our policy" was "calculated to 
get the fullest war effort from India“ 


From Washington, on January 7, 1942, Chur- 
chill referred to. Bevin's suggestion to the War 
Cabinet and telegraphically informed Clement 
Attlee, the Lord Privy Seal, that he hoped his 
colleagues in the Government would "realize the 
danger of raising constitutional issue, still more 
of making constitutional changes, in India at a 
moment when the enemy is on the frontier". 
The Prime Minister frankly told Attlee, that 


"bringing hostile political element into the 
defence machine will paralyse action..... The 
Indian troops are fighting splendidly.. .., and 


the rule of the Congress, and Hindoo Priesthood 
machine would never be tolerated by a fighting 
race 
Discussions, thus, ensued between the mem- 
bers of the War Cabinet, the Secretary of State 
for India and the Governor-General ostensibly 
on the particular issue of the reply to be given 
to Sapru but in fact on the desirability and 
nature of a fresh British initiative to resolve the 
political deadlock in India. On January 21, 
1942, the Governor-General gave to the Secre- 
tary of State an appraisal of the political situa 
tion in India“ and also sent a message for the 
Prime Minister earnestly pleading "the wisdom 
to remain firm and facing the music" rather than 
to succumb to the demand for constitutional ad- 
vancement." ‘The Secretary of State agreed with 
the Governor-General that there was nothing to 
be done at that moment with the Sapru's pro 
posals or with any suggestion of a fresh consti 
tutional advance.“ 
EB a vou na oat Pal i AL me 
60. War Cabinet W.M. (41) 131, Minute 4. 
December 19, 1941. The Transfer of Powers 
1942-47, op. citd., Vol. T, Document 6, p. 1^ 
f. 1 
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But the Lord Privy Seal, Clement Attlee, did 
not think the way Amery, the Secretary of State 
for India, and Linlithgow had thought. He un- 
equivocally told Amery that the Viceroys ap- 
praisal ot the situation in India "does not in- 
crease" his "confidence in his (Viceroy's) judg. 
ment and that he seemed to him “to be defeat- 
ist" Attlee suggested to the Secretary of State 
that "it was worth considering whether someone 
should not be charged with a mission to try to 
bring the political leaders together". On 
January 28, the Secretary of State submitted a 
Memorandum to the War Cabinet* stating that 
the political deadlock in India today "is con- 
cerned, ostensibly . with the transfer of power 
from British to Indian hands", but in realiry, 
"it is mainly concerned with the far more diffi- 
cult issue of what Indian hands, what Indian 
Government or Governments, are capable: of 
taking over without bringing about general 
anarchy or even civil war". He asserted that the 
“Real issue" involved in the Indian problems 
was "the existence in India, over and above all 
other local differences, of two great communi- 
ties, at least as separate, and indeed antagonistic 
in culture and outlook as any of the contending 
nations in Europe". To. talk of the Hindu and 
Muslim. communities. as majority and minority, 
the Secretary of State emphasised, “is a dan- 
Serous misuse of terms, because it tends to imply 
that the right of the numerically small commu- 
nity to have its individuality respected is less 
than that of larger. It is after all in defence of 
that right that we are at war today". Amery 
unhesitatingly declared that the Congress Party 
Was essentially a Hindu Party with its ingrained 
Conviction that it “is the natural heir to the 
British Government in India”. He was, there- 
fore, firmly of the opinion 
Declaration was the only long-term policy which 
could achieve a settlement between the Congress 
and the Muslim League, and the British Gov. 
ernment “cannot go back on the pledges which 


not apologetically”, 

Attlee reiterated his earlier views in a Memo- 
randum” circulated to the War Cabinet 
candidly stated that it was impossible for. him 
to act on the crude imperialism of the Viceroy” 
65. Tbid., Doeument 35, pi 75. fa 
97 Ibid., Document 43, pp. 81.90; 
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as "it was fatally shortsighted and suicidal". 
He asserted that "now is the time for an act of 
statesmanship” and "to mark time was to lose 
India". He suggested two “practical” alter- 
natives to grapple with the situation. The first 
proposal was to entrust some person of high 
standing either already in India or sent out from 
Britain with wide powers to negotiate a settle- 
ment in India, or to bring representative Indians 
to Britain to discuss a settlement with His 
Majesty's Government. Attlee’ preferred the first 
alternative and drawing upon the precedent of 
Canada, he maintained, “We need a man to do 
in India what Durham did in Canada. He, ac- 
cordingly, suggested that a representative of the 
British Government with power to negotiate 
within wide limits should be immediately sent 
to India, either as a special envoy or in replace- 
ment of the present Viceroy, and that a Cabinet 
Committee should be appointed to draw up 
terms of reference and powers. 

The Prime Minister set up the War Cabinet 
Committee on India under Attlees chairman. 
hip.“ The Committee reached certain conclu- 
sions about the proposed draft declaration on 
India and on March 8, its terms were communi- 
cated to the Dominion Prime Ministers for their 
information. On March 8, Stafford Cripps, who 
had replaced Attlee as Lord Privy Seal, suggest- 
ed the Lines of Statement which the War Cabi- 
net accepted as also his offer to visit India and 
discuss matters with leaders of political parties. 


Proposals of the War Cabinet 

On March 11, the Prime Minister made an 
announcement in the House of Commons that a 
member of the War Cabinet, Sir Stafford Cripps, 
would go to India “to satisfy himself upon the 
spot by personal consultation that the declara- 
tion upon which we are agreed, and which we 
believe represents a just and final solution, will 
achieve its purpose”. à 

Sir Stafford left for India on March 22. Thë 
Cripps Mission synchronised with the crisis of the 
War in South-East Asia. The north-eastern Pro- 
vinces of British India were threatened with 
actual invasion and the whole country was over- 
shadowed by the possibility of it. These dangers 
were reflected in the reports of the Governors to 
the Governor-General and were a constant pre- 


68. Other members were: L. S. Amery, John 
Anderson, Stafford Cripps, Viscount Simon 
and James Grigg. 


334 


occupation of the Government of India and the 
War Cabinet-in London. Nor did they provide 
only the background to the Cripps Mission but 
also played a central part in Cripps’ discussions 
with Indian leaders on responsibility for def- 
ence. 

Stafford Cripps arrived at New Delhi on 
March 23, and immediately set to work. He 
had a talk with the Governor-General in the 
afternoon and immediately after that met the 
latter's Executive Council. The same day Cripps 
issued a press statement and without disclosing 
the precise nature of proposals at that stage, he 
appealed to Indians to help him in the great 
cause of India’s self-government and defence. 
Then, he started with the series of talks with 
the Governor-General, the Commander-in-Chief, 
the Provincial Governors and the representatives 
of the political parties and various communities. 
The scheme as contained in the Draft Declara- 
tion was to be accepted or rejected as a whole 
so far as the fundamentals were concerned. 

The Draft Declaration was published on 
March 30, 1942. It included an interim and a 
long-term settlement. The goal of India was 
declared the creation of a new Indian Union 
which would constitute a Dominion, associated 
with the United Kingdom and the other Domi- 
nions by a common allegiance to the Crown, 
but equal to them in every respect and in no 
way subordinate in any aspect of its domestic 
or external affairs. In order to achieve this goal, 
immediately after the cessation of hostilities steps 
would be taken to set up in India an elected 
body charged with the task of framing a new 
constitution for India. The Indian States would 
be associated with the constitution-making body. 
The constitution so framed would be forthwith 
accepted and implemented by His Majesty's 
Government subject only to: 

(i) The right of any Province that was not 
prepared to accept the new constitution to retain 

its Present constitutional position, provision 

being made for its subsequent accession, if it so 
decided. With such non-acceding Provinces, if 
they so desired, His Majesty's Government would 
be prepared to agree upon a new constitution, 
giving them the same full status as the Indian 
Union in accordance with the prescribed pro- 
cedure. 

(ii) The signing of a treaty which would be 
negotiated between His Majesty's Government 
and the constitution-making body. This treaty 
would cover all necessary matters arising out of 
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the complete transfer of responsibility from Bri- 
tish to Indian hands; it would make provision, 
in accordance with the undertakings given by 
His Majesty's Government, for the protection of 
racial and religious minorities, but would not 
impose any restriction on the power of the 
Indian Union to decide in the future its rela- 


tionship to the other member States of the 
British Commonwealth. 
Whether or not an Indian State elected to 


adhere to the Constitution, it would be neces 
sary to negotiate a revision of its treaty arrange- 
ments so far as this might be required in the 
new situation. 

The Constitution-making body would be com- 
posed as follows, unless the leaders of Indian 
opinion in the principal communities agreed 
upon some other form before the end of host- 
ilities. 

Immediately upon the result being known of 
Provincial elections which would be necessary at 
the end of hostilities, the entire membership of 
the Lower Houses of the Provincial Legislatures 
would as a single electoral college proceed to 
the election of the constitution-making body by 
the system of proportional representation. This 
new body would be in number about one-tenth 
of the number of the electoral college. 


Indian States would be invited to appoint re- 
presentatives in the same proportion to their 
total population as in the case of the represent- 
atives of British India as a whole, and with the 
same powers as British Indian members. 

During the critical period that then faced 
India and until the new constitution was framed 
the British Government would remain responsible 
for the defence of India as part of their world 
war effort, but the task of organising to the full 
the military, moral and material resources of 
India must be the responsibility of the Govern- 
ment of India with the co-operation of the peo 
ple of India. "His Majesty's Government desire 
and invite the immediate and effective parti- 
cipation of the leaders of the principal sections 
of the Indian people in the counsels of their 
country, of the Commonwealth and of the 
United Nations. Thus they will be enabled to 
give their active and constructive help in the 
discharge of a task which is vital and essential 
for the future freedom of India". 

The proposals of the War Cabinet were 4 
definite advance on the previous declaration 
(August, 1940) of His Majesty's Government, d 
they sought to place the relations of India an 
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Britain on a footing: of equality. The meaning 
of Dominion Status was set out in the language 
of the Balfour Declaration and even the possi 
bility of secession was explicitly reserved.” The 
Congress demand for the creation of a Consti- 
tuent Assembly was also conceded. Immediate- 
ly after the cessation of the hostilities the consti- 
tution-making body would meet and frame the 
constitution of the new Indian Union, which 
was to be accepted and implemented. The 
moment the new constitution would come into 
operation, Cripps explained, “the change takes 
place", that is, the British rule in India would 
come to an end. “We ask the Indians“, said 
Cripps, “to do it” 

While creating a new Indian Union the Draft 
Declaration provided that any Province would 
be at liberty to reject the constitution and frame 
a new constitution for itself by an agreemeu: 
with the British Government. This provision 
was tantamount to indirectly accepting the Mus 
lim League's demand for Pakistan, which even 
surprised Jinnah.? Sir Stafford Cripps explain 
td the implications of this provision. In his 
broadcast on March 30, 1942, he said, “Weli, 
that is what we say to the Provinces of India. 
Come together to frame a common constitution- 
if you find after all your discussion and all thc 
give and take of the constitution-making assem 
bly that you cannot overcome your difference 
and that some Provinces are still not satisfied 
with the constitution then such Provinces can 
89 out and remain out if they wish and just the 
same degree of self-government and freedom wil! 
be available for them as for the Union itself 
that is to say, complete self-government”. 


The Princely States, if they wished, could be- 
come a part of the new Indian Union. Bur thc 
People of the acceding States were given no real 
and effective Tepresentation in the constitution 
making body, as it was to indude the nominee: 
9f the Rulers and not the representatives of the 
People. In reply to a question, *... Why it is 
not possible for the British Government to im. 
Pose on the Indian States the obligation that 
they should also join the constitution-making 
69. The Transfer of Power, 6h. eitd, Vol. I, 
Document 440, p. 537, 
70, Ibid, p. 549. 

71. Refer to Sir Stafford Cripps i 
sion to India, July 6, 1042 —.— Yol Hl. 
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body? Cripps replied, “Because we have treaty 
rights with the Indian States and we could not 
do that without breach of our treaty rights”, 
He, however, expressed the “wish of the British 
Government that all or as many of the States as 
possible should join“. 

Regarding the interim changes to be introduc 
ed in the Government of India, Stafford Cripp 
declared that except for Defence all the Depart. 
ments were to be transferred into the hands oi 
the Indian members of the Governor-General's 
Executive Council. This reservation", said 
Cripps, does not mean that the Governor-Gene- 
ral and his Executive Council will or indeed 
could be excluded from taking an effective share 
in the counsels for the defence of India If 
His Majesty's Government are to take full res. 
ponsibility for the conduct of the naval, mili 


highest staff officers. But, as I have 
pointed out, the Government of India must also 
have an effective share in the defence counsels 
and so we have decided that the Commander- 
in-Chief must retain his Position as a member 
In order that India 
might have her full voice in this central control 
of strategy, defensive and offensive, not only in 
India itself but in all the inter-related theatres 


new world order”. 

On behalf of the Congress, Maulana Abul 
Kalam Azad accepted the position 
by Cripps. He observed, “We did not ask for 
any legal changes, but we did ask for some defi- 


73. Press Conference held by Sir Stafford Cripps 
on March 29, 1942. Ibid, Vol. I. Document 
440, p. 544. 
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in-Chief would have freedom, and he would act 
as War Minister". The Congress was, thus, pre- 
pared to consider constitutional progress during 
the war by the observance of “assurances and 
conventions”, though Cripps himself did not 
rule out the possibility of minor changes in the 
1935 Act such as eliminating the provision for 
three members of the. Governor-General's Exe- 
cutive Council possessing the qualification of ten 
years service under the Crown of India. 


Defence, however, continued to be the centre 
of controversy. In order to resolve the deadlock, 
President Roosevelt's special envoy Louis John- 
son, after a long talk with Nehru, proposed a 
formula.” Cripps consulted His Majesty's Gov- 
ernment and on April 7, wrote to Nehru and 
Jinnah, “I am, therefore, authorised to propose 
to you a way out of the present difficulties that 
(a) the Commander-in-Chief should retain a seat 


74. Louis Johnson, President Roosevelt’s special 
. envoy, arrived at Delhi on April 3. He met 
( B. Shiva Rao, the editor of The Framing of 
India's Constitution series and his | first 
remark to him ‘‘seemed to open up new pos- 
^—- sibilities for India''. He said, ‘‘We are 
^ fighting this war more than the British’’. The 
President he added “was anxious about two 
.. points : (1) Would India continue fighting 
alongside the Allied Powers until the end and 
not seek a separate peace with Japan? (2) 
Would free India give guarantees that she 
would treat the Muslims and the Untouchables 
fairly? If he could be convinced of these 
two points, the President would use lis 
influence with Churchill to give India her 
freedom’’. The Framing of India’s Consti- 

(o tution: A Study, p. 38. 

75. Johnson formula was: 


In amplification of the draft clause (e) His 
Majesty's Government make the following: 

(a) the Defence Department shall be placed 

in the charge of a representative Indian 

" member with the exception of functions 
jA ue exercised by the — Commander-in- 

asa 0 War Member of the Executive 


(b) A- War Department will be con t 
which will take over such ser rw a 
the Defence Department ns are not re 
tained by the Defenee Member. A list 
of all the retained  funetions has been 
agreed to, to which will be added fur- 
ther important facilities, ineluding the 
matters now dealt with the Defence Co 
ordinating Department and other vita) 
matters related to the defence in India“ 
As cited in Ibid, pp. 38-39. 
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on the Viceroys Executive Council A War 
Member and should retain his full control over 
all the war activities of the armed forces in 
India subject to the control of His Majestys 
Government and the War Cabinet, upon which 
body a representative Indian should sit with 
equal powers in all matters relating to the def- 
ence of India. Membership of the Pacific Coun- 
cil would likewise be offered to representative 
Indian. (b) An Indian representative member 
would. be added to the Viceroy's Executive, who 


would take over those sections of the  Depart- 
ment of Defence which can organization- 
ally be separated immediately from the 


Commanderin-Chies War Department and 
which are specified under head (l) of 
the annexure. In addition, this member would 
take over the Defence Co-ordination Depart- 
ment which is at present directly under the 
Viceroy and certain other important functions 
of the Government of India which are directly 
related to defence and which do not fall under 
any of the other existing departments, and which 
are specified under head 11 of the annexure 
(Not reproduced)“ 


This formula, if it proved acceptable to the 
Congress and other “important bodies of Indian 
opinion”. Cripps suggested, would enable the 
Governor-General “to embark forthwith upon 
the task of forming the new National Govern- 
ment in consultation with the leaders of Indian 
opinions". 

Thus, the negotiation continued and on 
April 10, Abul Kalam Azad, in the course of a 
final reply on behalf of the Congress, wrote, "We 
cannot accept them (the long-range proposals) 
as suggested", At the same time, he added, "the 
ultimate decision. would be governed by the 
changes made in the present". Elaborating this 
point, Azad observed, “The over-riding problem 
with all of us, and more especially before all 
Indians, is the defence of the country from ag 
gression and invasion, The future, important, 
as it is, will depend upon what happens in the 
next few months and years. We were, therefore, 
prepared to do without any assurances for this 
uncertain future, hoping that through our sack 
fices in the defence of our country we would lay 
the solid and enduring foundations of a free 
and independent India. We concentrated. 
therefore, on the present". With respect to the 
present proposals Azad explained. they were 
CCUAMES e cq ge oy 


76. V. P. Menon, The Transfer of Power * 
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vague and incomplete, "except in so far as it 
was made clear that His Majesty's Government 
must inevitably bear the ful] responsibility. fo; 
the defence of India. These proposals, in 
effect, asked for participations in the tasks of 
today with a view to ensure ‘the future freedom 
of India'. Freedom Was for uncertain future, 
not for the present; and no indication was given 
in clause (e) of what arrangements or govern 
mental and other changes would be made in the 
present", 

The Working Committee ol the Indian Natio- 
nal Congress gave "full and earnest considera- 
tion” to the proposals made by the British War 
Cabinet and the elucidation of them by Cripps. 
The Committee rejected His Majesty's Govern- 


united national government and the establish- 
ment of a democratic state. Even the constitu- 
tion-making body is so constituted that the 
ples right of self-determination js Vitiated by the 
introduction of non-ceprésentative elements“. 
The short-term Proposals, too, were not accept- 
able to the Congress, The Proposed arran 


The Congress demanded, but did not receive, an 


India stated 
that Gandhi asserted in his interview — with 
him on March 27, 1949 that the document 
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net (nominated presumably by the major poli- 
tical organisations), responsible to no one but 
itself, could not be removed and would in fact 
constitute an absolute dictatorship of the majo- 
riy. This suggestion would be rejected by the 
minorities in India, since it would subject all of 
them to a permanent and autocratic majority in 
the Cabinet. Nor would it be consistent with 
the pledges already given by His Majesty's Goy- 
ernment to protect the rights of those minori- 
ities”, According to Jawaharlal Nehru the 
Cripps proposals came to mean that the existing 
structure of the Government of India "would 
continue as before, the autocratic powers of the 
Viceroy would remain and a few of us could 
become his liveried camp-followers ^ and look 
after canteens and the like"; 


the Cripps Proposals was released to the Press 
on April 10, after these Proposals had been final- 
ly rejected by the Congress, though the League 
actually had passed it on April 2* The resolu- 
tion of the Working Committee while express- 


consequently no alternatives had been invited. 


“the committee have no alternative but to say 


that the proposals in their present form are un- 
acceptable to them 


stitutional reforms which Cripps had brought 
with him was to be a 


whole. The Hindu Mahasabha, the Sikhs, the 
Depressed Classes, the Liberals, in fact, all the 


78. Stafford Cripps to Maulana Abdul Kalan, 
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to Cripps the Congress decision to 
rejeet the Proposals was a last minute 
change of front Tes 
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politica: parties rejected the proposals of the 
War Cabinet. 

Cripps left India for London on April 12. 
His Mission failed. Before going, he broadcast 
to India on April II, giving the reasons for the 
failure and regretted that this great oppor- 
tunity of rallying in India for her defence and 
freedom has been missed.“ He blamed the Con- 
gress leaders for the breakdown and assigned 
two reasons: (I) they had demanded an im- 
mediate change of the Constitution; a point they 
raised at the last moment“; (2) they had asked 
for a National Government untrammelled by 
any control by the Viceroy or the British Gov- 
ernment. Cripps interpreted the second point 
as a system of government “responsible to no 
legislature or electorate, incapable of being 
changed and the majority of whom would be in 
a position to dominate large minorities”. Such 
a position the minorities would never accept; 
nor could the British Government consent to a 
breach of its pledges to them. 

Amery, the Secretary of State for India, in 
a Note on the Indian situation, written pro- 


82. The Transfer of Power, 1942-47, 
Vol I, Doeument 609, pp. 752-55. 


83. The first point assigned to breakdown of the 
negotiation was rebutted by Maulana Abul 
Kalam Azad's letter to Cripps. Azad himself 
complained, * You had referred both private- 
ly and in the course of public statements to a 
National Government and a ‘Cabinet’ con- 
sisting of ‘Ministers’, These words have a 
certain significance and we had imagined that 
the new government would function with full 
powers as a Cabinet, with the Viceroy acting 
as constitutional head. But the new picture 
that you placed before us was really not dif- 
ferent from the old, the difference being one 
of degree and not of kind, The new Gov- 
ernment could neither be called, except vaguely 

à and inaccurately, nor could it function, as a 
National Government. It would just be the 
Viceroy and his Executive Couneil with the 
Viceroy having all his old powers. We did 
not ask for any legal changes; (italics auth- 
or 8) but we did ask for definite assurances 
which would indicate that the new Govern- 
ment would function as a free Government 
the members of which act as members of Cabi- 
net in a constitutional government. In re 
gard to the conduct of the war and connect- 
ed activities the Commander-in-Chief would 


op. citd., 


have freedom and he would aet as War Minis- 
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bably in preparation of his speech during 
the debate on the Cripps Mission in Parlia- 
ment, recorded. it is typical of Indian 
mentality that each element, instead of see- 
ing in the proposals an opportunity for get 
ung their desires by persuasion or effective or- 
ganisation, simply assumed that the proposals 
did not give them outright all that they wanted 
and were therefore worthless.... The real 
trouble, one might almost say, is that, while 
they all demand independence, none of them 
has that spirit of self-government which makes 
up its own mind what it wants to get and is 
prepared to take whatever is offered to it as a 
stepping-stone towards achieving more". 


‘Quit India’ movement 


After the failure of the Cripps Mission the 
political situation in India rapidly deteriorated. 
Ihe repeated failures of the various schemes of 
reforms, the unceasing emphasis of the British 
Government on communal discord, and the 
virulent propaganda of the Muslim League 
against the Congress and the Hindus, all created 
a feeling of frustration among the leaders of the 
Congress. In a rejoinder to Amery's speech in 
the House of Commons on April 28, 1942, 
wherein he had laid stress on the need for agree- 
ment amongst political parties in India for a 
solution of the political problem, Gandhi said, 
“Why do not British statesmen admit that it is 
after all a domestic quarrel? Let them with- 
draw from India and I promise that the Con- 
gress and the League and all other parties will 
find it to their interest to come together”. He 
wrote in the Harijan, April 26, 1942, . . M 
the British left India to her fate as they had to 
leave Singapore, non-violent India would not 
lose anything. Probably the Japanese would 
leave India alone.... whatever the consequen- 
ces to India, the real safety of India lies in the 
orderly and timely British withdrawal from 
India“ Again, he wrote on May 10, “This 
drastic disease (racial superiority) requires a dras- 
tic remedy—the complete and immediate orderly 
withdrawal from India.... The presence of the 
British in India is an invitation to Japan to in 


— 
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vade India. Their withdrawal removes the 
bait". Sometimes later, in utter anguish Gandhi 
wrote, "Leave India in God's hands, or in the 
modern parlance, to anarchy. Then all parties 
will fight one another like do » or will, when 
real responsibility forces them, come to a reason- 
able agreement”. 

These statements of Gandhi were the genesis 
of the "Quit India" 


Cooperation or civil disobedience or it may be 
by both. Satyagraha could not at this time be 
individual but must be mass Satyagraha, 
demanding the British to withdraw immediate 
clk Anarchy is the only way”. 
asked him, "If there would be an anarchy after 
the British go?" i 

there, but I tell the British to give us chaos. 


extinguished. By 
temperament he was constructive and accom- 
modating in his policies and outlook. He had 
for some years supported the section of the Con- 
tess represented by Rajagopalachari which was 
Government of India Act, 
1935, though a majority led by Nehru had nc 
use for the Act except for wrecking it from 
In the early Stages of the World War II 
he was for India’s unconditional support of Bri- 
tain and the Allies. He "encouraged more chan 
one effort in 1940 and 1941 designed to estab- 
lish a transitional war-time federation with the 


Sovereign States on the initiative of Sir 
der Hyat Khan, the Unionist Premier 
of Punjab, The formula 


governing Dominion in accordance with the 
Statute of Westminster, Indians would them. 


* 


like Baroda and Jaipur"* But Churchill's 
denial to Generalissimo and Madame Chi 
Kai-Shek to meet him wheri they arrived in India 


in February 1942, and expressed their keen 


desire to "see Gandhi and Nehru, the latter of 
whom is his friend, and to impress upon them 
essential wisdom of co-operating fully in the 
common cause“, shook Gandhi's faith in the 
promises and assurances of the British Govern- 
ment. The Governor-General told the British 
Ambassador to China, Clark Kerr, that he had 
no intention of allowing them to go 
and Allahabad and explained to him his "stro; 


not tolerate a visit of this kind, and that in any 
specific instructions from His 
Majesty's Government and the Prime Minister 
himself* to prevent any such visit taking place”. 
Lord Linlithgow even told the Ambassador that 
if the Generalissimo “could not be dissuad 
from this visit I intend, even at the risk of 
ing him, to prevent him from going”. 
The proposal of a visit to Wardha was 
tually abandoned and it was suggested 
Gandhi, Nehru and Jinnah could be summo 
to Delhi to meet him to which Chiang Kai-Sheck’ 
agreed. Gandhi expressed his inability to come 
to Delhi since he expected the Generalissimo and 
Madame Chiang to visit him at Wardha; a 
poignant refusal coming from an anguished 
heart. Jawaharlal Nehru came to Delhi and 
saw the Chiangs. In his farewell m e to 
India issued on the evening of February 21, 


Period arrangements would be made for tho 
administration of certain subjects as defence, 
external affairs, 
transition period, +the nature of arrangements 
to be made as also the question of British 
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1942, Generalissimo Chiang Kai-Shek said, "At 
this critical moment in history of civilisation 


our two peoples (Chinese and Indians) should 
exert themselves to utmost in cause of freedom 
for all mankind. For only in free world Chinese 
and Indian peoples obtain their freedom”. He 
asserted, "Furthermore should freedom be denied 
to either China or India there could be no 
peace in world". In the concluding portion of 
his message, Chiang Kai-Shek expressed his sin- 
cere hope and confident belief "that our ally 
Great Britain without waiting for any demands 
on part of people of India will as speedily as 
posible give them real political power so that 
they may be in a position further to develop 
their spiritual and material strength and thus 
realise that their participation in war is not 
merely aid to anti-aggression Nations for secur 
ing victory, but also turning point in their 
struggle for India’s freedom". ‘Then, he ended 
“From objective point of view I am of opinion 
that this would be wisest policy which will re- 
dound to credit of British Empire"." 


Gandhi was shrewd enough to read the fate of 
freedom for India when out of four men directly 
concerned then with the determination of India’s 
political destiny Churchill, Amery and Linlith- 
gow were practically unanimous about the aims 
ol proposed reforms, and the fourth, Clement 
Attlee, was rendered powerless by the military 
situation to assert himself against these diehards. 
Linlithgow doggedly resisted even the grudging 
and graceless concessions made by the Prime 
Minister that Cripps bag contained and by 


threatening to resign” over this issue, out- 
Churchilled Churchill. His Majesty's Govern- 
ment was more concerned about the "military 


and executive position” of India than about the 
aspirations of the Indian people. The Prime 
Minister explained to Linlithgow on March 9 
1942, the considerations which had prompted the 
Cripps Mission and urged him not to resign. 
He asked him to await for Lord Privy Seal's 
(Stafford Cripps) arrival "and go into the whole 
matter with him. He is of course bound by rhe 
draft declaration which is our utmost limit 
Moreover, he will give full weight to the mili- 
tary and executive position in which India is 


placed now“. But the real truth came out from 
Amery. 


90. Ibid, Document 173, pp. 232-33. 
91. Ibid, Document 290, pp. 386-87. 
92. Ibid. Doeument 294, pp. 394-95. 
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In his telegram of March 10, the Secretary 


of State informed the Governor-General 
"the policy to which Cripps 


that 
is to work is in 


essence a fairly conservative one, at any rate a 
compared with what everybody seems to be ex 


pecing. On 


the other hand 1 am afraid of 


inmediate reaction of his (Stafford Cripps) being 


the emissary on Moslems“ 


who will think we 


are selling out to Congress, and you may find it 


necessary to convey 


beforehand some sort of 


assurance to Jinnah (which, indeed will I think 
be clearly implied in Prime Minister's statement) 


to keep him quiet till Cripps arrives. 


As for 


Congress their adverse reaction may be all the 


greater when they discover 
going to get a 


that they are not 
Sapru type of government" and 


that the nest contains the Pakistan Cuckoo's 
egg 
By deliberately chartering tor themselves à 


course in which 
think that 


they would make the Muslims 


they were selling out to the 


Congress, but dropping at the same time the 


"Pakistan cuckoo's egg 
the British National Government 
Churchill 
tion of India, which also proved to be 
beginning of the end of 


the British. 
that he wrote in the 


into the political nest, 
headed by 
parti- 
the 


laid the foundation of the 


the British 


the midst of that agony 
Harijan, here is no 


It was in 


guarantee that she (Britain) will be able to pro- 


tect during this war all her vast 
They have become a dead weight 
If she wisely loosens 


possessions. 
round her. 


herself trom this weight, 


and the Nazis and Fascists or the Japanese, 10- 
stead of leaving India alone, choose to subjugate 
her, they will find that they have to hold more 


than they can in their iron hoop. 
the consequences, therefore, 


Whatever be 
to India, her rea 


safety and Britain's too lie in the orderly and 
timely British withdrawal from India. 
The failure of the Cripps Mission had much 


less of an impact on Nehru than on Gandhi. 


93. Muslims had lack of 


94. 


empire, 

it was not surprising il Gandhi had lost taith m 
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faith in Sir stafford 
Cripps and regarded him pro-Congress. 

The non-Politieal Conference held in Bomba) | 
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on March 13-14, 1941, had, inter ri of 
manded that the entire Executive Coun? " 
compos o 


the Governor-General should be d- 
inclu 


non-official Indians and all portfolios, 
ing finance and defence, should be tran 2 of 
to Indians drawn from important elements 
Indian publie life. 
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rapid rise of Nazi and Fascist movements in 
Europe was a grave warning for India and the 
rest of the world. Nehru's thinking and outlook 
underwent a complete transformation with the 
Allied Powers facing a crisis in Europe, especial- 
ly after Japan's entry in the war and her specta 
cular successes in South-East Asia. He firmly 
believed in the imminence of Japan'e attack o 
India and all these factors compelled him to 
reach a conclusion that Indo-British relations 
needed a fresh approach. Hc sent a message to 
Roosevelt in April 1942, and assured the Presi 
dent that the failure of the Cripps Mission had 
indeed added to the difficulties of the situation, 
but "whatever be the difficulties we shall face 
them with all our courage and will to resist. 
Though the way of our choice may be closed 
to us, and we are unable to associate ourselves 
with the activities of the British authorities in 
India, still we shall do our utmost not to submit 
to Japanese or any other aggression and inva 
sion. We who have struggled for so long for free- 
dom and against an old aggression, would prefer 
to perish rather than submit to a new invader. 
Our sympathies, as we have so often declared 
are with the forces fighting against fascism and 
for democracy and freedom. With freedom in 
our own country those sympathies could have 
been translated into dynamic action“ 


Nehru also met Gandhi and had a frank talk 
with him on the subject. Both he and Azad 
tried to mollify him and succeeded in prevent. 
ing him from plunging the country into "anarchy 
and chaos". As a result of their persistent efforts 
the resolution of the Allahabad session of thc 
All-India Congress Committee held in May 1942. 
underwent modifications. The resolution de- 
manded that Britain must "abandon her hold on 
India". While adopting non-violent non-co- 
operation policy, the resolution kept open the 
doors for further negotiations by asserting that 
India could deal with Britain only on the basis 
of Independence. How Gandhis inner mind 
was working shall be evident from the contents 
of his letter he had written to Chiang Kai-Shek 
on June 1942, but published in India in August 
1942, after Gandhi and other leaders had been 
arrested", He wrote, “I am anxious to explain 
to you that my appeal to the „British Power to 
— — 
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withdraw from India is not meant in amy shape 
or form to weaken India's defence against the 
Japanese or embarras you in your struggle. 
India must not submit to any aggressor or 
invader and must resist him. I would not be 
guilty of purchasing the freedom of my country 
at the cost of your country's freedom. That pro- 
blem does not arise before me as I am clear that 
India cannot gain her freedom in this way, and 
a Japanese domination of either India or China 
would be equally injurious to the other country 
and to world peace. That domination must, 
therefore, be prevented, and 1 would like India 
to play her natural and rightful part in this. I 
feel India cannot do so while she is in bondage. 
India has been a helpless witness of the with- 
drawals from Malaya, Singapore and Barma. 
We must learn the lesson from these tragic 
events and prevent by all means at our dispo- 
sal a repetition of what befell these unfortunate 
countries. But unless we are free, we 
nothing to prevent it, and the same 
might well occur again, crippling In 
China disastrously. I do not want a 
of this tragic tale of woe. 

Unles we make that 
danger of public feeling in India going 
wrong and harmful channels. There is 
likelihood of subterranean sympathy for Jap 
growing simply in order to weaken and ; 
British authority in India. This feeling may 
take the place of robust confidence in our ability 
never to look to outsiders for helping in win- 
ning our freedom. We have to learn  selfre 
liance and develop the strength to work out our 
own salvation. This is only possible if we make 
a determined effort to free ourselves from bon- 
dage. That freedom has become a present neces- 
sity to enable us to take our due place among 
the free nations of the world. 

To make it perfectly clear that we want to 
prevent in every way Japanese aggression, I 
would personally agree and I am sure the Gov- 
ernment of free India would agree that the 
Allied Powers might, under treaty with us, kcep 
their armed forces in India and use the country, 
as a base for operations against the threatened 
Japanese attack“. h 

There are three important points on which 
Nehru succeeded in modifying Gandhi's view 
point : 

(1) no action against Britain which might 
even indirectly assit Japan against 
China; j 


effort, there is 
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(2) a treaty 
Allied Powers 
India as a base for 


against the Japanese; 


Allied operations 
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i as independence of India was 
necessary not only in the interest of India, but 
also for the safety of world and "for the 
ending of Nazism, Fascism, militarism and other 
forms of imperialism, and the aggression of one 
nation over another”. The resolution then set 
forth the sequence of events that would result 
after the withdrawal of British authoritty from 
India. It stated that on the withdrawal of the 
British rule, responsible men and women of the 
country would come together to form a Provi- 
sional Government representing all the impor- 
tant sections of India. The Provisional Govern- 
ment would later evolve a scheme to convene à 
Constituent Assembly and frame a constitution, 
that would be acceptable to all sections of the 
people, for the Government of India. Repre- 
sentatives of free India and representatives of 
Great Britain would confer together for the ad 
justment of future relations and for the coopera- 
tion of the two countries as allies in the com- 
mon task of meeting aggression. The resolutio: 
urged that in making the proposal for the with 
drawal of British rule from India, the Congress 
“has no desire whatsoever to embarrass Great 
Britain or the Allied Powers in their prosecution 
of the war, or in any way to encourage aggres 
sion on India or increased pressure on China 
by the Japanese or any other power associated 
with the Axis group. Nor does the Congress 


Constitutional History of India 


ise the defensive capacity ol 
The resolution added that 
the Congress to the stationing of the 
armed forces of the Allies in India, should 
they so desire, in order to ward off and resist 
apanese or other aggression and to protect and 
help China. The proposal for the withdrawal 
of the British from India was never intended to 
physical withdrawal of Britishers from 


intend to j 
the Allied Powers". 


mean the 
India. 


The resolution of the 
concluded with a warning that on the. failure 
of the British Government to withdraw its rul 
ing power from India "and deal with it on the 
basis of independence”, the Congress would rt 
luctantly be compelled to utilize all its accumu 
lated non-violent strength in a widespread strug 
gle under the leadership of Gandhi" 

"This was tantamount to a ‘Quit India' ultima 
tum. In the meantime both the British Govern 
ment and the Government of India geared up 
their administrative and publicity machines to 
combat the Congress demand for freedom which 
the Governor-General described as “the estab 
lishment of the Hindu Raj’ On July 50. 
President Roosevelt communicated to Prime 
Minister Winston Churchill a long and urgent 
message from Chiang Kai-shek wherein he had 
stated that with Britain and the Congress Te 
maining adamant in their views, the Indian 
situation had reached an extremely tense and 
critical stage. Chiang Kaishek had, therefore. 
appealed to Roosevelt to give his “minutest con. 
sideration to such practical measures as will 
break deadlock lex 


Working Committee 


and avert a crisis”. 


Roosevelt requested Churchill to let him have 
as soon as possible “his thoughts and any sug. 
gestion", he might wish to offer with regard to 
the nature of the reply he should make to 
Chiang Kaishek. On July 31. 1949, Churchill 
to Roosevelt and told him that the 
with Chiang 


tried to impress upon 
gress Party in no way 
opposed by 90 million 
lion Untouchables, an the Indian States 
r 
Indian Annual Register, 1942, Vol. II. pp. 
207-9. 
The Transfer of Power, 
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ing mme 90 million people, to whom the "hinh 
Government was bound by ag T ria 
W, he explained, “represents L 

— of nonfighting Hindu element, and 
tan neither defend india nor raie a revolt”. 
His Majesty's Government, firmly told Churchill 
to Roosevelt, had no intention of making any 
oller of constitutional MA te Pelei Chops 
sweeping proposals which Sir Se 

carried to India”. The Prime Minister request 
ed the American President to do “his best to 
dimuade Chiang Kaishek from his completely 
mininformed activities, and will lend no count. 
enance to putting pressure on His Majesty: 
Government", 

Simultancously, the Government of India urged 
upon the Provincial Governors the mobilization 
of anti-Congress opinion in India. The Viceroy 
wrote to Sir R. Lumbley, Governor of Bombay, 
that in his opinion the most important step to 
lace Gandhi's agitation was to get the various 
parties and prominent individuals “who do not 
sympathise with his view to come out in public 
condemnation of it.. The same day Lin. 
lithgow wrote to the Governor of Bengal that he 
should tactfully encourage" Fazlul Huq to 
point out publicly the inconsistencies and weak 
nesses of Gandhi's movement. Such a public 
declaration by him “might be of very consider 
able use" In a telegram to the Governor of 
Madras the Viceroy suggested in similar term: 
that prominent members of the — non-Brahmi: 
community should be encouraged to oppose 
Gandhi's policy publidy.™ Bertrand Glancy, the 
Governor of Punjab. was asked to do "whatever 
you can with Joginder Singh....and see what 
can be done to try to get the Sikhs to come out 
in reasoned criticism and in opposition“ 

Worried by the coming from India, 
Oboe od ala liquam ag = are . 
dience movement, President Roosevelt wrote to 
him a letter on August 1, 1942. In the course 
of his letter the President observed, "I am sure 
You will agree that the United States has consi 
erably striven for or supporting policies of fair 
dealing, of fair play, and of all related principles 
— . , . 


102. Ibid, Document 273, pp. 395-6, 

M3. Ibid, Document 274, Fazl Hug vas the 

Prime Minister of Bengal 

104.. Tbid., Document 275. 

105. Ibid,  Doeument 276. Sir Joginder Singh 

became the member of the Governor-General’s 
Executive Council on July 29, 1942. 


out the work! 1 am enclosing a copy of an 
address of July 25 of the Secretary of State made 
with my complete approval which illustrates the 
attitude of this Government. I shall hope that 
our common interest in democracy and righte- 
oumes will enable your countrymen and mine 
to make common cause against a common 
enemy 


The meeting of the AllIndia Congres 
mittee was held in Bombay on August 
The resolution that was with an 
whelming majority said that British 
India was “degrading and en 
making her progressively less 
ing herself and of contributing 
world freedom". Therefore its termination was 
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= 
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their fear of a permanent Hindu maj 

ming India, the resolution pledged that the 
Constitution of India after the war would "be 
a federal one, with the largest measure of auto- 
nomy for the federating units and with the resi- 
duary powers vesting in these units, The future 
relations between India and the allied 
will be adjusted by the 
these free countries conferring together for their 


the common task of resisting aggression. Free- 
dom will enable India to resist aggression effec- 
tively with the people's united will and 

behind it". It further added that the freedom 


foreign domination. Burma, Malaya, Indo- 
China, the Dutch Indies, Iran and Iraq must 
also attain their complete freedom. "Tt must be 
clearly understood that such of these countries 
as are under Japanese control now must not 
subsequently be placed under the rule or con- 
trol of any colonial power”. 
Viewing the immediate 
— — —— E 
105a. Foreign Relations of the United States, Vol. 
I, (1942), p. 703. l4 
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angle, the resolution made an earnest appeal to 
Britain and the United Nations to end “im- 
perialist and authoritarian government in India; 
otherwise a mass based on non-violence 
was inevitable, adding that the freedom result. 
ing from the success of such a government would 
be for all the people in India, not for the Con- 
gress alone. This mass struggle, the resolution 
said, would be under Gandhi's leadership.” 


This resolution differed from the resolution 
adopted at Wardha on July 14. The formation 
of a National Government, it was laid down, 
would follow the declaration of India’s freedom, 
not the withdrawal of British rule. “The dis- 
tinction was made so that no question could 
arise about a possible interval between these 
two developments which Gandhi had sometimes 
declared might be one of chaos": 

In his concluding speech on the "Quit India" 
resolution passed at Bombay on August 8, 1942, 
Gandhi said, “God has vouchsafed to me a 
priceless gift in the weapon of Ahimsa (non-vio- 
lence).... If today I sit quiet in inaction in the 
midst of this conflagration which is enveloping 
the whole world.... God will not forgive me". 
Gandhi told the delegates to the Congress Ses- 
sion that after the arrest of their leaders each 
person would be his own leader and would be 
expected “to do or die“ in the implementation 
of the "Quit India" resolution keeping within 
the four corners of non-violence.* Early next 
morning, August 9, Gandhi, along with other 
members of the Working Committee of the 
Congress and some other top-ranking leaders, 
.was arrested. "The All-India Congress Commit- 
tee and the Provincial Congress Committees 
were declared unlawful bodies. 
Gandhi, in his message to the people prescribed 
six commandments for them: (1) look upon 
yourself free; (2) we are free to do anything so 
long as we remain within the limits of non- 
violence; (3) paralyse the administration of Gov- 
ernment by means of complete hartals (strikes) 
and other non-violent means; (4) a satyagrahi 
(non-co-operator) should join the struggle for 
dying and not in the hope of remaining alive; 
(5) keep the nation alive even at the risk of 
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death; (6) do or die" 

The sudden arrest of all the Congress leaders 
left the Party and the people leaderless and th: 
sternly repressive policy of Linlithgow, backed 
by Churchill and Amery, led to spontaneous 
wave of widespread sabotage, violence and 
crime." The Government too did not lag be. 
hind. The toll of human life and property 
was exceedingly high. The number of casualties 
varied from the official figures of 940 fatal, 1,650 
non-fatal, to the popular estimate of 25,000 and 
Jawaharlal Nehru's figure of 10.000“ The tota! 
number of arrests and detention, according to 
the official source, was 60,000 and 26,000 respec 
tively. 

In a personal message to the Prime Minister 
the Governor-General wrote on August 31, 1942, 
“I am engaged here in meeting by far the most 
serious rebellion since that of 1857, the gravity 
and extent of which we have so far concealed 
from the world for reasons of military secur- 
ity”.™ Whatever it was, a rebellion or a revolt, 
though unplanned and unpremeditated, it was 
the outcome of the deep hatred of the British 
as rulers of India and the simple objective was 
that they should ‘Quit India’ forthwith. The 
‘Quit India’ movement was thus symbolic of a 
new confidence and a new stature that the peo 
ple had attained. Gandhi expressed it in his 
own succinct way. In a letter to the Viceroy 
from the Aga Khan Palace, Poona, he wrote on 


Before his arrest, 


109. The Statesman, Caleutta, August 10, 1942. 
110. Aecording to the statement made in the Cen 
tral Legislature on Sept. 15, 1942, by the 
Home Member, in a period of one month 250 
railway stations were destroyed or damaged, 
extensive damage was done to the rolling 
stock and railway engines, about 550 post 
offices were attacked of which 50 were com 
pletely burnt down and 200 seriously damag- 
ed, telegraph and telephone wires were eut at 
3,500 places, roads were dug out and bridges 
destroyed. The Transfer of Power, 1942-47, 
op. citd., Vol. II, Document 698, pp. 906-8. 
111. On August 15, 1942, the Viceroy informed the 
Secretary of State that he had authorised 
machine-gunning from air of saboteurs. Ibid. 
Document 555, p. 708. ; 
Nehru, Jawaharlal, The Discovery of India, 
p. 599. N. B. Bonarjee, who was then the 
District Magistrate of Meerut in the Uni 
Provinces, roughly estimated at 8,000. Bonar- 
jee, N. B., Under Two Masters, p. 212 fn. 
The Transfer of Power, 1949-47, op. ot, 
Vol. IT, Document 662, p. 853. 
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grow demand is hasty , they 
rr it was not 
» much the allied cause that weighed with the 
British Government as the unexpressed deter 
mination to ding to the posesion of India as 
an indispensable part of the imperial policy. 
The present mutual daughter on a scale never 
before known to history is — Dose 
But the slaughter of truth ng the 
butchery m urs by 5 of ain the 
resolution (of the Government of India)" is 


recking adds strength to the Congress posi 

tion”. 

Jinnah was alarmed at the happenings in 
India. He had not anticipated such an open 
revolt of the people animated with fervour fo: 
freedom. He began apprehending that the 
ardour of the Muslim youth might find the same 
expression for freedom and began Li [^x 
propaganda against the movement. e en- 
deavoured to impress upon the Muslims that the 
"Quit India’ movement was not directed against 
the British alone, but had as its objective the 
subjugation of the Mussalmans to the perpetual 
domination of the Hindus The Working 
114. Resolution of the Government of India issued 

as an official communique on August 10, 1942. 
The resolution, inter alia, stated, ** To a chal- 
lenge such as the present there can only be 
one answer. The Government of India would 
regard it wholly incompatible with their res- 
ponsibilities .... that a demand should be 
discussed the acceptance of which would 
plunge India into confusion and anarchy _ . ." 
Ibid., Document 447, pp. 600-03. 

115. Ibid., Document 553, p. 705. 

116. N. B. Bonarjee in his capacity as District 
Magistrate, Meerut, reported to the Govern- 
ment on August 22, 1942, ‘‘There is not the 
least doubt that the movement will be entirely 
crushed, but its repercussions will continue. 
On the moderate Hindu side, and even among 
Kherkhwas (loyalists) there is much sympathy 
for the Congress, . . . what is even more 
surprising is that a local Muslim leader told 
me very recently that, though the Muslims 
would keep aloof, they, too, had a sneaking 
sympathy for the Congress. Other Muslims, 
not of the League, have said the same thing. 
T think these feelings are of importanee for 
the future.“ Bonarjee, Under Two Masters, 
pp. 217-18, 

117. The Transfer of Power, op. citd., Vol. II. 
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tion of life and property". It was the 
ed opinion of the Working Committee 
‘Quit India’ movement was directed 
“to cherer the British Government into 
over power to a Hindu oligarchy and thus dis 
abling themselves from carrying out 
obligations and pledges given to the Mussalmans 
and other sections of the peoples of India from 
time to time but also to force the Mussalmans 
to submit and surrender to the Congress terms 
and dictation": The resolution further said th 
the Mussalmans were not a whit less i 
on freedom for the country and the ach 
of independence of the people of India, 
was the creed of the Muslim t 
are, however, firmly convinced that the 
Congress movement is not directed for securing 
the independence of all the constituent elements 
in the life of the country, but for the establish. 
ment of Hindu Raj and to deal a death blow to 
the Muslim goal of Pakistan”. In these circum: 
stances, the Working Committee called upon the 
Mussalmans “to abstain from any participation 
in the movement initiated by the Congress and 
to continue to pursue their normal life". The 
Muslim League offered to cooperate with the 
Government on terms of equality and with any 
other political party in India on the same terms, 
but simultaneously raised the slogan of ‘Divide 
and Quit’. ; 
Gandhi accused the Government of India of 
precipitating the crisis. He asserted that violence 
by the Congress in the implementation of the 
‘Quit India resolution was never contemplated 
at any stage. "The wholesale arrests of the Con- 
gress leaders seems to have made the people 
wild with rage to the point of losing self-con- 
trol”, he wrote to the Home Secretary to the 
Government of India on September 23, 1942. 
But the Government was not impressed by 
Gandhi's reasoning and placed the entire onus 
on Gandhi himself. The: Secretary of State dec. 


hi 
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lared in the House of Commons on October 8, 
1942, "For all this tragic business the respon- 
sibility, and the whole responsibility, must rest 
with Gandhi and the Congress leaders". He 
made it clear that there was “no hope of improv- 
ing the situation and easing the present dead- 
lock by attempting the appeasement of Congress 
in its present mood and outlook"."* 


On December 3, 1942, Gandhi wrote another 
letter to Lord Linlithgow informing him of his 
proposed fast for twenty-one days, commencing 
from February 13, 1943. If the Viceroy, he said, 
"could convince me of my error or errors, he 
was prepared to make amends". The Viceroy 
wrote back to Gandhi, on January 13, 1943, fix 
ing the responsibility for whatever had happen 
ed on the Congress and Gandhi himself. He 
suggested that if Gandhi consented to retrace 
his steps and dissociate himself from the policy 
of the Gongress as contained in its resolution of 
August 8, 1942, the matter could be negotiated 
further. He asked him to desist from his con- 
templated fast as it was "a form of political 
blackmail“ ae There was another exchange of 
letters, but both the parties remained firm on 
the stands they had taken and on the appointed 
day Gandhi began his fast and survived the 
ordeal, 


A memorandum was submitted to the Gov- 
ernor-General on April 1, by the All Parties 
Leaders’ deputation, urging to seek contact with 
Gandhi “for a solution of the problem even for 
the interim period including an adjustment of 
Hindu-Muslim claims". But Lord Linlithgow 
replied that since Gandhi did not wish to go 
back on the August resolution of the Congress 
and “to give suitable assurances for the future, 
there was no point in pursuing the matter any 
further”. The permission to interview Gandhi 
was, accordingly, refused. 

The British Government announced on June 
18, 1943, the appointment of Field Marshal Sir 
Archibald Wavell as Governor-General of India 
and Sir Claude Auchinleck as Commander-in- 
Chief of India. Wavell was to succeed Linlith- 
gow in October next. New hopes were roused in 
India by his appointment. But the Secretary of 
State dashed all such hopes. In reply to a ques. 
tion from Sorensen, in the House of Commons, 
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on June 24, Amery replied, "....I need not say 
that the new appointment does not imply any 
change in. the settled policy to which His 
Majestys Government were pledged with regard 
to the development of Indian  self-govern- 
ment”. Addressing a joint session of the Cen- 
tral Legislature on February 17, 1944, the new 
Governor-General, Lord Wavell, remarked that 
the demand for the release of those leaders who 
were in detention was "an utterly barren one 
until there is some sign on their part of willing- 
ness to cooperate". The Viceroy commended the 
Cripps plan as it offered to India "full self-gov- 
ernment, the right to frame her own constitu- 
tion, and even the right, if she so desired, to 
sever her partnership with the British Common- 
wealth". Referring to the demand for Pakistan, 
Wavell remarked, "You cannot alter geography. 
From the point of view of defence, of m»ny 
internal and external problems, India is a 
natural unit". He expressed his firm belief 
that the "two communities and even two nations 
can make arrangements to live together in spite 
of differing cultures or religions; history pro- 
vides many examples“ = 


Gandhi's bid for rapproachement 


Kasturba (Gandhi's wife) died in detention in 
the Aga Khan Palace, Poona, on February 22, 
1944. Gandhi, too, had not been keeping good 
health and the Government of India released 
1944, "solely on 
medical grounds". In order to break the poli- 
tical deadlock, Gandhi sought permission from 
Lord Wavell to meet the members of the Con- 
gress Working Committee who were still in pri- 
son".^ But the request was turned down on 
the ground that he had recently declared “pub- 
lic adherence to the ‘Quit India’ resolution“, 
which the Governor-General did “not regard as 
a reasonable or practical policy for the imme. 
diate future’. Gandhi made yet another bid 

Mou 
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unwise policy and that it has become necessary 
to choose the lesser evil and acknowledge the 
Muslim League's claim for separation, should 
the same be persisted in when the time comes 
for framing a constitution for India.. The 
resolution was rejected, 120 voting against and 
15 for it. A counter-resolution moved by Jagat 
Narayan Lal that the Congress would not agree 
to any kind of disintegration of India was pass- 
ed by 92 voting for and 17 against. This in- 
furiated Jinnah. He described Jagat Narayan 
Lal’s resolution as an open avowal of the Hindu 
Congress domination to deny self-determination 
to the Muslims. Rajagopalachari resigned from 
the membership of the Congress, but undaunted, 
he continued working upon his scheme of parti- 
tioning India and he strove to create public 
opinion in favour of it. 

The formula which Rajagopalachari had evol- 
ved was approved by Gandhi in 1943, during 
his epic fast. It was communicated to Jinnah 
on April 8, 1944, and was made public for the 
first time on July 10, 1944. In a letter to Jinnah 
on April 8, 1944, Rajagopalachari wrote, "Here 
is the basis for a settlement which I discussed 
with Gandhiji in March 1943, and of which he 
expressed full approval“ It read: 


"Basis for terms of settlement between the 
Indian National Congress and the All-India 
Muslim League to which Mahatma Gandhi and 
Mr. Jinnah agree and which they will endeavou: 
respectively to get the Congress and the League 
to approve. 

(1) Subject to the terms set out below as re- 
gards the constitution for Free India, the Mus- 
lim League endorses the Indian demand for 
independence and will co-operate with the Con- 
gress in the formation of provisional interim 
Government for the transitional period. 


(2) After, the termination of the war, a Com- 
mission shall be appointed for demarcating con- 
tiguous districts in the North-West and East of 
India, wherein the Muslim population is in 
absolute majority. In the areas thus demarcat 
ed, a plebiscite of all the inhabitants held on the 
hasis of adult or other practicable fran 
chise shall ultimately decide the issue of separa- 
tion from Hindustan. If the majority decide in 


199. The Indian National Congress ; Resolutions, 


1940-46, p. 28. 
130. The Indíam Annual Register (1944), Vol. I, 
p. 129. 


Constitutional History of India 


favour of forming sovereign State separate from 
Hindustan, such decision shall be given effect 
to, without prejudice to the right of districts on 
the border to choose to join either State. 


(3) It will be open to all parties to advocate 
their points of view before the plebiscite is held. 


(4) In the event of separation, mutual agree- 
ments shall be entered into for safeguarding 
defence, and commerce and communications and 
for other essential purposes. 

(5) Any transfer of population shall only be 
on an absolutely voluntary basis. 

(6) The terms shall be binding only in case 
of transfer by Britain of full power and respon- 
sibility for the governance of India”. 

Jinnah did not commit himself but simply 
promised to place it before the Muslim League 
Working Committee for its consideration. 
Rajagopalachari wrote another letter (April 17) 
to Jinnah, to which he did not reply. Raja 
gopalachari thereupon sent him a telegram 
(June 30) to which he replied on July 2, that if 
Gandhi "even now sends me direct his proposal: 
I am willing to place it before the Muslim 
League Working Committee”. Rajagopalachari 
replied that Gandhi, though not vested with re- 
presentative or special authority in this matter 
“definitely approved my proposal and authoris- 
ed me to approach you”, and now again, he had 
reaffirmed his assent. Jinnah’s reply was curt 
and expressed his inability “to go beyond my 
telegram on 2nd July”. Rajagopalachari inform- 
ed Jinnah that private negotiations, thus, end- 
ed and it would be advisable “to take public 
into confidence now" 


Jinnah explained to the Council of the Mus- 
lim League on July 30, 1944, that he wanted 
Gandhi “personally to deal with this grave pro- 
blem of the settlement of the Hindu-Muslim 
question" and "so no need of any go between » 
Discussing the merits of the formula itself 
Jinnah said that it "is a parody, a negation of, 
and intended to torpedo, the Muslim League s 
resolution of March 1940 and when he says his 
formula concedes all that the Muslim League 
had even demanded, by its resolution, it is the 
grossest travesty”. The only redeeming feature 
he saw in the Rajagopalachari formula, added 
Jinnah, was the acceptance by Gandhi, in his 
personal capacity, of the principle of partition 
or division of India and this he deemed as good 
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and conducive to further progress. What re- 
mains now is’, he said, “the question of how 
and when this has got to be carried out......” 
But Gandhi had offered, Jinnah sarcastically 
remarked, “a shadow and a husk, maimed, muu 
lated and moth-caten Pakistan and thus trying 
to pass off having met our Pakistan scheme and 
Muslim Demand". 


Gandhi-Jinnah parley 

Gandhi had written to Jinnah on May 4, 1944, 
while he was in detention at Poona, expressing 
his desire to meet him and settle the dispute 
between the Indian National Congress and the 
Muslim League. He again wrote to him after 
his release from detention (July 17) and asked 
him that both could meet “whenever you 
choose”. Jinnah replied that he should meet 
him in his house in Bombay after his return 
from Srinagar in the middle of August. Jinnah 
became indisposed and they met on September 9. 

Between September 9 and 27, both met thirteen 
times and wrote to each other twenty-one letters. 
On September 14, Gandhi wrote to Jinnah that 
since he did nor like the Rajagopalachari for- 
mula, he (Gandhi) was "now concentrating on 
the Lahore Resolution in the hope of finding a 
ground for mutual agreement’. The rest ot 
their correspondence veered round the two- 
nation theory. On September 22, Gandhi wrote 
to Jinnah, “the more I think about the two- 
nation theory the more alarming it appears to 
me.... I am unable to accept the proposition 
that the Muslims of India are a nation distin 
from the rest of the inhabitants of India. 
Once the principle is admitted there would lx 
no limit to claims for cutting up India in nume 
tous divisions which would spell India's ruin. 
I have therefore suggested a way out. Let it 
be a partition between two brothers, if a divi- 
sion there must be” ™ 

On September 23, Jinnah wrote to — Gandhi 
that'the objective contained in the Congress 
resolution of August 1942 was inimical to the 
ideals and demands of the Muslim League and 
concluded that “I made every effort all these 
days and in the course of our prolonged talks 
and correspondence to convert you, but unfor- 
tunately it seems I have failed” Gandhi rep 
— —Ó—Á—» 
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iied that he was exploring the possibilities oi 
reaching an agreement so that the claim embo- 
died in the Muslim League Lahore resolution 
might be reasonably satisfied and assured him 
that the Congress resolution of August 1942 did 
not "stand in the way of our settlement". While 
offering the terms of separation, Gandhi pro- 
ceeded on the presumption "that India is mo: 
10 be regarded as two or more nations, but as 
one family consisting of many members of whom, 
the Muslims living in the north-west zones, ie., 
Baluchistan, Sind, North-West Frontier Province, 
and that part of the Punjab where they are in 
absolute majority, over all the other elements, 
and in parts of Bengal and Assam where they 
are in absolute majority, desire to live in sepa 
ration. from the rest of India". Gandhi told 
Jinnah that although he differed from him o: 
the general basis, he could yet recommend to 
the Congress and the country the acceptance of 
the daim for separation on this basis and on 
the following terms: 

(a) The areas should be demarcated by a Com- 
mission approved by the Congress and the 
League. The wishes of the inhabitants of the 
areas demarcated should be ascertained through 
the votes of the adult population of the areas or 
through some equivalent method. 

(b) If the vote was in favour of separation, i. 
should be agreed that these areas would form a 
separate State as soon as possible after India wa: 
free from foreign domination and could, there- 
fore, be constituted into two sovereign indepen 
dent States. 

(c) There would be a Treaty of Separation 
which should also provide for the efficient and 
satisfactory administration of Foreign Affairs, 
Defence, Internal Communications, Customs, 
Commerce and the like, which must necessarily 
continue to be matters of common interest bet- 
ween the contracting parties. 

(d) The Treaty would also contain terms for 
safeguarding the rights of Minorities in the tw. 
States. 

(e) Immediately on the acceptance of this 
agreement by the Congress and the League, the 
two would decide upon a common course of 
action for the attainment of the independence 
of India. 

(f) The League would, however, be free i 
remain out of any direct action to which the 
Congress might resort and in which the League 
might not be willing to participate 
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Gandhi was so keen for a settlement that hc 
wrote to Jinnah, “If you do not agree to these 
terms, could you let me know in precise terms 
what you would have me to accept in terms of 
the Lahore Resolution and bind myself and the 
Congress? If you could kindly do this, I shall 
be able to see, apart from the difference in ap 
proach, what definite terms I can agree to” 
Jinnah sent a curt reply to Gandhi on Sepiem 
ber 15, 1944. He wrote, "you have already re- 
jected the basis and fundamental principles oí 
the Lahore Resolution. 

You do not accept that the 
India are a nation. 

You do not accept that the Mussalmans have 
an inherent right of self-determination. 

You do not accept that they alone are entitled 
to exercise this right of theirs for self-determin- 
ation. 

You do not accept that Pakistan is composed 
of two zones, north-west and north-east compris- 
ing six Provinces, namely, Sind, Baluchistan, 
North-West Frontier Province, the Punjab, Ben- 
gal and Assam, subject to territorial adjustments 
that may be agreed upon, as indicated in the 
Lahore Resolution. The matter of demarcating 
and defining the territories can be taken up after 
ih 3 above-mentioned are accepted 
and for that pu machin 
by ma rpose ery may be set up 

Then, Jinnah told Gandhi, “As à result of our 
correspondence and discussions, I find that the 
question of India as Pakistan and Hindustan is 
only on your lips and it does not come from 
your heart” The terms offered by Gandhi, 
he said, "are a veritable trap, and a slough of 
death, it means the burial of pakistan“ % This 
is what, he added, “Mr. Gandhi calls a partition 
or division between two brothers, and it is reall 
amazing that he should repeat ad nauseam rid 
he has by his offer satisfied the essence or sub- 
Stance of the Lahore Resolution. It would be 
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difficult to conceive of a more disingenuous, 
tortuous and crooked assertion, which he keeps 
on repeating naively“.“ 

Gandhi-Jinnah talks were sure to fail and it 
was evident when both met for the first time on 
September 9, at Bombay. After the first day's 
meeting Gandhi told Rajagopalachari, "It was a 
test of my patience.... I am amazed at my own 
patience...... His contempt for your formula 
and his contempt for you is staggering”. Jinnah 
even questioned Gandhi's locus standi to nego- 
Hate with him. He informed him on September 
ll, 1944, "It is quite dear that you represent 
nobody else but the Hindus, and as long as you 
do not realise your true position and the reali- 
ties, it is very difficult for me to argue with you". 
For Jinnah, Hindu-Muslim settlement was the 
sine qua non of all discussions whereas for 
Gandhi the independence of India was the first 
priority and the partition, if need be. Maulana 
Abul Kalam Azad takes Gandhi to task for his 
parley with Jinnah. He says, "Gandhi's ap- 
proach to Mr. Jinnah on this occasion was a 
great political blunder. It gave a new and add- 
ed importance to Jinnah which the latter ex- 
ploited to the full... As a consequence of 
Gandhi's attitude of running after him and en- 
treating him, many of the Muslims who were 
doubtful about Mr. Jinnah and his policy deve- 
loped a respect for Mr. Jinnah. Moreover, it 
was Gandhi who first gave currency to the title, 
Quaid-e-Azam or great leader, as applied to 
Mr. Jinnah. By addressing him in his letters 
as a Quaid-e-Azam, he recognised him as a great 
leader and strengthened his position in the eyes 
of the Indian Muslims";* The result was that 
since the failure of Gandhi-Jinnah talks, the 
Muslims, by and large, “came to consider Gandhi 
as the arch-enemy of Islam” 


Jinnah's conception of Pakistan covered not 
only the Muslim majority areas but whole of the 
Punjab, Baluchistan, Sind, the North-West 
Frontier Province, Bengal and Assam, subject 
to such minor territorial adjustments as might be 
agreed upon. He was not agreeable to plebis 
cite as the basis of Pakistan was that the Mus 
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lims were a separate nation and could not, there 
lore, be asked o give their opinion whether 
they favoured separation or not. Their consent 
was implicit in the demand for Pakistan. He 
aio did not accept Gandhi's proposal that there 
should be a treaty of separation. between India 
and Pakistan. Moreover, matters as foreign af- 
fairs, defence, communications, customs, com: 
merce and the like were, Jinnah maintained, 
the life-blood of any State and could not be 
delegated to any central authority or Govern- 
ment. But he suggested the possibility of a 
friendly understanding with the Congress as one 
of the conditions for the creation of Pakistan. 
Jinnah was prepared on his side, as he told a 
newspaper correspondent on October 5, 1944, to 
make a gesture, if not an agreement: “Certainly 
Pakistan will have neighbourly relations with 
Hindustan, like any other independent national 
State. We will say ‘hands off India’ to all out- 
siders. Pakistan will not tolerate any outside 
design or aggression on this sub-continent. We 
will ‘observe something like the Monroe doc- 
trine“. 


Sapru Committee Proposals 


In the meantime there was a new move in 
the political field. After the failure of the 
Gandhi-Jinnah talks communal tension mount- 


ed to ugly heights and both the Hindu and 


Muslim extremists pitched their battle on the 
highly inflammable issue of Pakistan and even 
on the possibilities of a civil war. Tej Bahadur 
Sapru was alarmed at the way in which com- 
munal situation was deteriorating and wrote to 
Gandhi suggesting the urgency to convene an 
All-Party Conference." Sapru himself was doubt- 
ful if such an attempt could yield any useful 
Tesults, and after discussions with Gandhi, the 
Suggestion was dropped. Another Proposal was 
made that Gandhi should call a National Con- 
vention, but he declined. Eventually it was 
agreed between the two that a Standing Commit- 
tee of the Non-party Conference should set up a 
committee, The object of rhe Committee would 
not be to bring about a settlement, but to under- 
stand the point of view of each party and io act 
as a sort of conciliation board by establishing 
contacts with leaders of all parties and then 
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recommend a solution on its own responsibility. 
“lt would be open to these parties, Hindus, Mus- 
lims, Depressed classes, Sikhs, Christians and 
Parsis to accept it wholly or partially or reject it. 
There is no question of failure or success. When 
that had been done it would be for the leaders 
to consider whether at that stage they should not 
call a bigger conlerence","* It was agreed on 
Gandhi's suggestion that the members of such 
à Committee would not belong to the Congress, 
Muslim League and the Mahasabha. It was 
also decided that members of the Committee 
should be persons who had not committed them 
selves definitely to any particular views since 
the breakdown of Gandhi-Jinnah talks. 

Ihe Standing Committee of the Non-Party 
Conference met on November 19, 1944, and 
decided to set up a Committee “to examine the 
whole communal and minorities question from 
a constitutional and political point of view, put 
itself in touch with different political parties 
and their leaders, induding the minorities in- 
terested in the question, and present a solutio. 
within. two months to the Standing Committee 
of the — Non-Party Conference". Tej Bahadur 
Sapru was authorized to appoint the members 
of the Committee. The same day Sapru held a 
Press conference and explained that the Com- 
mittee would consist of people who were not 
actively associated with any of the organised 
political parties and had not publicly. expressed 
opinion on the communal controversy, and 
hoped to include in it two former High Gourt 
Judges and possibly one or two Englishmen. 
The Committees object, he said, was to lift 
the discussion of the communal and political 
problems from partisan to scientific and judi- 
cial level and, thus, to ascertain the views of 
Various political parties. He pointed out that 
if any political party declined to Cooperate with 
the Committee, there would be no recriminations, 
though the fact would be recorded. He dis- 
closed that he had the full support of Gandhi 
and hoped that the Government would, too, 
adopt a reasonable attitude to any approach for 
information or statistics. 

On December 3, 1944, Tej Bahadur Sapru 
announced the names of the members of his 
‘Conciliation Committee, With Sapru as its 
Chairman, the prominent among the members 
Were: M. R. Jayakar, P. R. Das, Syed Wazir 
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Hasan, S. Radhakrishnan, N. Gopalaswami 
Ayyangar, Homi Modi, Maharaj Singh, Muham- 
mad Yunus, Sachchidananda Sinha, N. R. Joshi, 
Harnam Singh, N. R. Sarkar, John Mathai, 
Frank R. Anthony, and Fazal Ibrahim Rah- 
matoolah. He said that it was his intention to 
write to leaders of the various parties and or- 
ganisations requesting them to agree to personal 
interviews. It was proposed to publish the 
report of the Committee. The scope of the 
Committee was limited as it was not an attempt 
to frame a detailed Constitution. Its task was 
to investigate whether there was a possibility of 
reconciling conflicting views and suggesting a 
basis on which a constitutional structure was to 
be built, and to achieve this purpose the Com- 
mittee would welcome and be grateful for help 
from any quarter. : 


Shortly after this, Sapru wrote to Jinnah ask- 
ing him whether he would meet him and one 
or two other members of the Committee with 
a view to clarifying certain points. Jinnah rep- 
lied that neither he recognised the Non-party 
Conference nor the Standing Committee and, 
therefore, he was unable to comply with the 
request for interview. He added that he did 
not mean any discourtesy to Sir Tej Bahadur 
Sapru and if he had desired to meet him other- 
wise than on behalf of the Non-party Conference 
he would have been glad to see him. Dr. B. R. 
Ambedkar was at first inclined to but 
he too later withdrew because he disliked the 
composition of the Committee. Despite all this, 
Sapru Committee went ahead with its inquiries. 


The recommendations of the Sapru Committee 
were published in April 1945. "The Committee 
rejected the Pakistan idea as it was convinced 
that "the partition of India would be an out. 
rage justified neither by history nor by political 
expediency”." Having rejected the demand for 
Pakistan, the Committee directed its efforts to 
formulate an acceptable arrangement for the 
immediate freedom of India and the eventual 
formation of the Constituent Assembly to frame 
the new Constitution. As an immediate solu- 
tion, the Committee proposed that India should 
by a Royal Proclamation be declared an indepen- 
dent State and “treated as a Dominion equal 
and in no way inferior to any other Dominion 
in the British Commonwealth of Nations". In 
order to achieve this, the Committee suggested 
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that popular Governments be reconstituted in 
the Provinces by revoking Section 93 and in the 
formation of Ministries the Premier representing 
he largest single party in the Provincial Legis- 
lature should be required to include persons 
commanding the confidence of other importan 
parties in the Provincial Legislature.” 


The Committee also recommended the imme- 
diate formation of the National Government at 
the Centre, either by alrering the present Cons- 
titution by making a provision that the Gov- 
ernor-General in the discharge of his functions 
and powers shall be aided by a Council consist- 
ing of Indian members commanding the confi- 
dence of the Central Legislature, except for rhe 
Commander-in-Chief who would continue to be 
an ex-officio member of the Council incharge of 
war operations or by bringing the federal part 
of the Government of India Act into operation 
without the condition of the entry of Indian 
States and setting up a federal legislature and : 
federal executive in accordance with the provi- 
sions of that Act. For a long-term solution, the 
Committee recommended the setting up a Con- 
situent. Assembly consisting of a total member- 
ship of 160, out of which 51 would be Hindus, 
other than Scheduled Castes and 51 Muslims. 
The parity of representation was also recom- 
mended in the Central Assembly subject to the 
condition that Muslims would agree to joint 
electorates with reservation of seats instead of 
separate electorates. No decision of the Con- 
stitution-making body should be valid unless it 
was supported by three-fourths of the members 
present and voting, and His Majesty's Govern- 
ment, while accepting the decision so made, 
could supplement them by its own awards where 
the requisite majority was not obtained. While 
firmly rejecting the Pakistan idea, two of its 
members were willing—if no other basis for an 
agreed settlement were forthcoming—to consider 
a division of the country, subject to a definite 
agreement in respect of common matters of def- 
ence and economic development. 


In spite of the eminent and talented person 
alities of which it was composed, the Committee 
failed in its effort to have any impact on the 
constitutional advancement in India. The most 
important fact being that the Committee Was 
handicapped by the absence of any top-ranking 


Muslim. Its rejection of the idea of Pakistan 
and the recommendation of joint electorate 
Z—— OG QC EC 
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see Jinnah on his behalf and ascertain if Desai’s 
proposal was worth pursuing and if so, would 
he come to Delhi as soon as possible for discus- 
sion with himself and Desai. Jinnah told Sir 
Colville that he knew nothing about the talks 
between Liaquat Ali and Desai and that the pro- 
posal had been made without any authority from 
the Muslim League. He said that he would be 
going to Delhi early in March and that he would 
be glad to discuss the matter with Viceroy on 
his arrival. But the meeting could not be held 
when Jinnah came to Delhi due to his illness. 

J. B. Kripalani is responsible for making the 
statement that Desai initiated talks with Liaquat 
Ali Khan on the instance of the Viceroy to re- 
solve deadlock and pave the way for the form- 
ation of the interim government. He further 
adds that Desai asked Liaquat Ali “if this agree- 
ment has been seen by Jinnah. He answered 
in the affirmative. Gandhi had cautioned 
Bhulabhai to be careful and get everything in 
black and white. However, Bhulabhai, in his 
eagerness to bring about a settlement did not 
quite take this precaution"? K. M. Munshi 
says, “This unfortunate pact accomplished noth- 
ing, except ruining Bhulabhai's career as a 
leading politician. Once he showed me the 
draft initialled by Liaquat; also a paper on which 
Gandhiji had made a cryptic remark, which 
Bhulabhai construed as authorizing him to go 
“ahead” 


Wavell Plan 


The breakdown of Gandhi-Jinnah talks con- 
vinced Lord Wavell that unless His Majesty's 
Government itself intervened there was no likeli- 
hoods of arriving at a solution of the Indian poli- 
tical problem. He, in consultation with his Coun- 
cillors, formulated certain tentative proposals 
which he decided to put before the conference 
of Governors. The Conference was held in 
August 1 Wavell told the Governors that 

is Ma s Government was pre occupied in 
its war efforts and so long as war continued, had 
no time to devote to India's political problems. 
He indeed that Germany would be vanquish- 
cd by the end of the year and with Germany's 
defeat Japan would not be able to hold on alone 
for a long time; six months being the maxi- 
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mum he believed. With the cessation of hostili- 
ties there would be difficult and complex pro- 
blem, such as widespread demobilization and a big 
rise in unemployment due to the closure of indus- 
tries engaged in war production materials and 
host of other allied problems. To tackle all such 
problems adequately and effectively he express- 
ed his keenness to associate Indian political ele- 
ments. Then, His Majestys Government was 
committed to the grant of Dominion Status to 
India under the statute of Westminster and this 
commitment had to be redeemed. He sought 
the opinion of the Governors whether, on the 
long-term view, should the Government of India 
sit back and await events, or that they should 
make a positive move. The Governors were 
agreed that failing agreement between the Indian 
parties themselves it was politically expedient 
that some positive moye should be made as soon 
as possible. 


Fortified by the Governors unanimous agree- 
ment Lord Wavell proceeded to finalize his 
plan. He proposed to call a small conference 
of the leaders of all important political parties 
and discuss with them, about the formation of 
the "transitional Government” under the Gov- 
ernment of India Act, 1935. The Executive 
Council would consist of an equal number of 
Hindus and Muslims, with one representative ol 
the Depressed Classes and one Sikh, in addition 
to the Governor-General himself and the Com- 
mander-in-Chief. The “transitional Government” 
would prosecute the war with Japan with the 
utmost vigour and energy and this arrangement 
would continue in force till the new Constitu- 
tion was framed. The “transitional Government” 
would appoint representatives from British India 
to the Peace Conference and other international 
conferences; to consider the composition of the 
Constituent Assembly, or other body, which 
would draft the constitution and negotiate à 
treaty with His Majesty's Government; and to 
secure the approval of the leaders of the Indian 
opinion in the principal communities to the 
proposed composition of the Constituent Assem- 
bly, or other body. The conference of the 
Indian political leaders so summoned would also 
consider the best means of re-establishing pop" 
lar governments in the Provinces,  governe 


under Section 93 of the 1935 Act, preferably 
with Coalition Ministries. If the conference 
ie 
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failed there would be 
carry the Government 
tive Council, ; 


no alternative, but to 
with the existing Execu- 


in communicating his plan to the Secretary 
of State Lord Wavell admitted that there were 
obvious difficulties and risks, 
that the risk of following a policy of no action 
was much greater. The Secretary of State while 


tain inherent 
süre that unless 
and agreement 


tension within the 
Council that would seriously hamper the war 
cffort and paralyse administration. 


the Executive Council other important sections 
of the Muslims in 


&ress and the Muslim League, to set up a con- 
ference “of the other less unbalanced and ‘rre- 
concilable in Indian 


might be invited to participate, but only on a 
relatively small scale. 
cipate, 


the composition of 
Suggested by the conference, 


The Governor-General considered the Secre- 
tary of State's plan impracticable, for the Con- 
gress and the Muslim League could not be by- 


1939, administration had been directly assum- 
ed by Governors—Madras, Bombay, the Unit. 
ed Provinees, the Central Provinces and Berar 
and Orissa. 
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to the situation, 
the future cong 


passed. They held the keys 
Preliminary agreement about 
titution was not being insisted upon because 
such agreement was manifestly impossible, But, 
on the other hand, by working together in the 
interim government, there were possibilities of 
greater sense of realism to prevail, as had toa 
large extent happened after the Congress form- 
ed Ministries in 1937, Lord Wavell thought. 


“It was now that Amery, with characteristic 


boldness of vision”, writes V. P. Menon, “put 


to a decision, 
selves to believe that the 


hall, the British Govern 
other way about and con 
the fullest sense 


conceded to India ful] 
by the Dominions under the 
minster. Here Amery was the P 


— 
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* 
happened in the very near future under Attlee's 
Labour Government. 

Amery would not have succeeded in translating 
his ideas into practice if he had attempted to do 
so. With Churchill in the 10 Downing Street 
he would rather have received a rebuff. At that 
critical moment in Britain's history the entire 
Cabinet of the National Government had sub- 
ordinated their views to Churchill’s policy and 
his judgment. He had unequivocally expressed 
his views on the Indian problem to Roosevelt on 
July 31, 1942, when he told the American Presi- 
dent that His Majesty's Government had no 
intention of making any constitutional advance- 
ment "beyond the sweeping Proposals that Sir 
Stafford Cripps carried to India" in March 1942. 
‘Lord Wavell, therefore, felt that his views on 
the solution on the Indian political problem 
would have a better chance of acceptance by the 
Cabinet if he wrote to Churchill directly. 
Wavell gave forthright expression to his views 
on the political situation as it existed in India 
at the time and pressed very strongly "for a 
change of spirit, a change that would convince 
the average educated Indian that the British 
Government was sincere in its intentions". 


The Cabinet felt that the Governor-General's 
proposal to summon a conference of political 
leaders was a matter that called for personal dis- 
cussion and the best time for his visit to go to 
London would be after the outcome of the 
Sapru Committee’s inquiries had become known. 
But the Governor-General was keen to be in 
London for discussions by the end of January 
1945. The Secretary of State, however, advised 
him that it would be convenient if he could 
come a little later, possibly in March. Lord 
Wavell reached London on March 23, 1945 and 
immediately after his arrival began his discus- 
sions with the Secretary of State and the India 
Committee. The Viceroy's plan of a conference 
was generally accepted, but the discussions were 
prolonged zr" certain important details. Mean 
while a draft statement was prepared, which was 
discussed and re-discused and underwent mam 
revisions before it was finally accepted. While 
the discussions were still on, came the surrender 
of Germany on May 7. The fact that the end 
of the War with Japan must follow in the ver: 
near future underlined the urgency of settling 
the Indian problem at the earliest. Lord Wavell 
arrived back at Delhi on June 4, 1945. 

Ten days later, simultaneous statements about 
the political future of India were made in Lon- 
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don and New Delhi. The Secretary of State fo 
India in a statement in the House of Commons 
on June 14, 1945, declared, “The offer of March 
1942 stands in its entirety, without change or 
qualification. His Majesty's Government still 
hope that political leaders in India may be able 
to come to an agreement as to the procedure 
whereby India’s permanent future form of 
government can be determined”, and expressed 
the anxiety of His Majesty's Government "to 
make any contribution that is practicable to the 
breaking of the political deadlock in India”. 
Amery stated that while the deadlock lasted, 
not only political but social and economic pro- 
gress was being hampered. The Indian adminis- 
tration, he added, over-burdened with the great 
tasks laid upon it by the war against Japan and 
by the planning for the post-war period, was 
further strained by the political tension that 
existed in the country. And all that was so 
urgently required to be done for agricultural 
and industrial development could not be carried 
through unless the whole-hearted co-operation 
of every community and section of the Indian 
people was forthcoming. “His Majesty's Gov- 
ernment have, therefore, considered whether 
there is something which they could suggest in 
this interim period, under the existing Constitu 
tion, pending the formulation by Indians of 
their future constitutional arrangements, which 
would enable the main communities and parties 
to co-operate more closely together and with the 
British to the benefit of the people of India as 
a whole". 

The Secretary of State announced. some tangi- 
ble steps which His Majestys Government were 
willing to take during the interim period, if the 
leaders of the principal parties in India were 
willing to agree to these proposals. The new 
proposals, the Secretary of State observed in the 
House of Commons, "owed everything to the 
initiative" of Lord Wavell and, accordingly came 
to be popularly known as the ‘Wavell Plan’. 
They were: 

(1) The British Government would be pre 
pared to introduce an important change in the 
composition of the Governor-General's Execu- 
tive Council without making any change in the 
existing Statutory Law, except for one amend- 
ment to the Ninth Schedule to the Act of 1985. 
The Schedule contained a provision that not less 
than three members of the Executive Council 
must haye had at least ten years’ service under 
the Crown in India. If the proposals of His 
Majesty's Government were to meet with accept 
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ance in India, that Clause would have to be 
amended to dispense with that requirement. 

(2) It was proposed that the Executive Coun 
Gl should be reconstituted and that the Gover 
nor-General should in future make his selection 
for nomination by the Crown for appointment 
to his Executive Council from amongst leaders 
of Indian political life at the Centre and in the 
Provinces, in proportions which would give a 
balanced representation to the main communi 
ties, including equal proportions of Muslims and 
Caste. Hindus. 


(3) The members of the Governor-General’s 
Executive Council. who were chosen as a result 
of this arrangement would accept the position 
on the basis that they would wholeheartedly co- 
operate in supporting and carrying through the 
War against Japan to its victorious conclusion. 


(4) The members of the reconstituted Execu- 
tive Council would be Indians with the excep- 
tion of the Governor-General and the Comman- 
der-in-Chief, who would retain his position as 
War Member. This was essential so long as the 
defence of India remained a British responsibi 
lity. 

(5) Nothing contained in any of these propo 
sals would affect the relations of the Crown with 
the Indian States through the Viceroy as Crown 
Representative. $ 

(6) His Majesty's Government authorised the 
Viceroy to place the porposals before the Indian 
leaders and appealed to them for their favour- 
able responses, for the success of the plan must 
depend upon its acceptance in India and the 
degree to which responsible Indian politicians 
were prepared to co-operate, with the object of 
making it a workable interim arrangement. In 
the absence of such general acceptance the exist 
ing arrangement must necessarily continue. 


(7) If such co-operation could be achieved at 
the Centre, it would be reflected in the Provinces 
and so enable responsible Governments to be set 
up once again in those Provinces, where, owing 
fo the withdrawal of the majority party from 
participation, it had become necessary to put 
into force the powers of the Governors unde: 
Section 93. of the Act of 1935. It was to be 
hoped that in all the Provinces these Govern 
ments would be based on the participation of 
the main parties, thus smoothing out communal 
differences and allowing Ministers to concen 
trate upon their very heavy administrative tasks. 
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(8) If these proposals were accepted, His 
Majestys Government suggested that Externa. 
Affairs (other than tribal and frontier matters 
which fell to be dealt with as part of the defenc 
of India) should be placed in the charge of an 
Indian Member of the Governor-General’s Exe. 
cutive Council so far as British India was con- 
cerned, and that fully accredited representative 
would be appointed for the representation of 
India abroad. 

In order to pursue this object the Viceroy, the 
statement added, would call a conference of 
leading Indian politicians who were the heads of 
the most important Indian parties or who had 
had recent experience as Premiers of Provinces, 
together with a few others of special experience 
and authority and place the proposals before 
them for reconstituting the Executive Council 
and invite from them the list of names. “Out of 
these he would hope to be able to choose the 
future members whom he would recommend for 
appointment by His Majesty to the Viceroy's 
Council, although the responsibility for the re- 
commendations must, of course, continue to rest 
with him, and his freedom of choice, therefore, 
remains unrestricted". His Majesty's Govern- 
ment, the statement added, felt certain that, 
given goodwill and a genuine desire to co-oper- 
ate on all sides, both British and Indian, these 
proposals could mark a genuine step forward in 
the collaboration of the British and Indian peo- 
ples towards Indian self government, and could 
assert the rightful position, and strengthen the 
influence of India in the Councils of the nations. 
It was also stated that none of the changes sug- 
gested in these proposals would in any way 
prejudge or prejudice the essential form of the 
future permanent constitution Or constitutions 
for India 

Lord Wavell in his broadcast on June 14, 
1945 explaining the implication of the Secretray 
of State's statement, said, “The Council will 
work within the framework of the present Con- 
stitution; and there can be no question of the 
Governor-General agreeing not to exercise his 
constitutional power of control; but it will, of 
course, not be exercised unreasonably". He also 
made it clear that the formation of the Interim 
Government would in no way prejudice the 
final constitutional settlement. The Governor- 
General further said, “I have considered the 
best means of forming such a Council; and have 
decided to invite the following to the Viceregal 
Lodge to advise me: 
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Those now holding office as Premier in a Pro- 
vincial Government; or for Provinces now under 
Section 93 Government, those who last held the 
office of Premier. 


The Leader of the Congress Party and the 
Deputy Leader of the Muslim League in the 
Central Assembly; the Leaders of the Congress 
Party and the Muslim League in the Council o! 
State; also the leaders of the Nationalist Party 
and the European Group in the Assembly. 

Mr. Gandhi“ and Mr. Jinnah as the recog- 
nised leaders of the two main political parties. 

Rao Bahadur N. Shiva Raj to represent the 
Scheduled Classes. Master Tara Singh to repre- 
sent the Sikhs"?* 

The Governor-General also disclosed that 
orders had been given for the immediate release 
of the members of the Congress Working Com- 
mittee who were still in detention. It was an- 
nounced that the conference of the leaders invit- 
ed would assemble on June 25 at Simla “where 
we shall be cooler than at Delhi". 


The number of the invitees was twenty-one 
and the Simla Conference lasted till July 14. 
No agreement was, however, found possible on 
the composition of the Executive Council. The 
Muslim League insisted that it alone had the 
right to recommend all the names of Muslim 
members to be appointed on the Council. The 
Congress insisted that communal parity did not 


156. Maulana Abul Kalam Azad's was not in- 
cluded among invitees, because it was thought 
that Gandhi would agree to represent the Cong- 
ress, ‘‘and apparently also because of the risk 
(by including Azad) of offending Jinnah’’. 
But Gandhi pointed out to Wavell that he re- 
precented no institution and that the function 
of representing Congress belonged to the Con- 
gress President or whomsoever the latter ap- 
pointed. An invitation was, accordingly sent 
to Azad. The Viceroy replied to Gandhi 
that whatsoever the technical position he 
would value his help and hoped that he would 
be able to attend. Gandhi replied, that he 
would be at his service before and after the 
conference in his personal capacity. Gandhi 
was invited for a preliminary talk on June 
24, 

157, Speeches of Earl Wavell, 1943-47 (Governor- 
General’s Press, New Delhi, 1948), pp. 73-66. 
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mean that all the Muslims should be nominated 
by the Muslim League.” The representatives of 
the Congress attending the Conference were 
armed with definite instructions to this effect. 
“The Congress”, the instructions emphasised, 
“cannot recognise the sole right of such nomina- 
tion by a communal organisation, nor can it re- 
duce itself as a consequence to a limited com- 
munal field. The Congress, therefore, is of the 
opinion that names may be proposed for Hindus, 
Muslims, Scheduled Castes, etc, by all groups 
in the conference and to be adopted by the con- 
ference as a whole“! But Jinnah was 
adamant and refused to send the names on 
behalf of the Muslim League. “If we had ac 
cepted the position", declared Jinnah, as pre- 
sented to us by Lord Wavell we would have 
emerged out of this conference minus everything 
and we would have entirely betrayed our peo- 
ple. It would have been an abject surrender 
on our part of all we stand for, and it would 
have been a death-knell to the Muslim League.“ 


Lord Wavell did not succumb to Jinnah's rc 
calcitrance. He had clearly told him that he was 
unable to give him the guarantee he wished to 
have, that is, that all the Muslim members of 
the proposed new Executive Council must 
"necessarily be the members of the Muslim 
League“. On July 14, 1945, he announced the 
failure of the negotiations" and the end of the 
Simla Conference. The abandonment of the 
Wavell Plan strengthened the position of Jinnah 
and the League and, accordingly, as V. P. Menon 
remarked, “The Simla Conference afforded a last 
opportunity for the forces of nationalism to fight 
a rearguard action to preserve the integrity of 
the country, and when the battle was lost, the 
waves of communalism quickly engulfed it. Only 
Hobson's choice of partition was left“. 
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CHAPTER XX 


Towards Division 


Announcement of September, 1945 


Stafford Cripps made a significant statement on 
the failure of the Simla Conference? He attri- 
buted its breakdown not so much to the composi- 
tion of the interim government as to “the influen- 
ce that any temporary arrangement is likely to 
have upon more permanent decisions which will 
have to be made for full and free self-govern- 
ment of India." Cripps felt that, since emphasis 
had shifted once again from transitional arrange- 
ments to a permanent settlement, it was obvious- 
by desirable not to waste time by trying to arrive 
at a temporary arrangement, but “to expedite 
means of arriving at a permanent settlement in 
which the question of Pakistan must form a ma- 
jor issue.” But he warned that it would “not 
be right to allow any minority, however large 
and important, to hold the attainment of self- 
government in India, any more than it would be 
right to force the Muslim majority Provinces into 
a new constitutional arrangement to which they 
took fundamental objection." Cripps, according- 
ly, urged that new elections should be held 
forthwith in India and that, with the representa- 
tives so elected, a Constituent Assembly should 
be formed to work out a new self-governing con- 
stitution for British India, or such part of it as 
Was ready to consent to such a constitution. His 
analysis of the political situation in India proved 
to be the precursor of the shape of things to 
come, 

_ By then General Election had been held in 
England and Japan had surrendered. The Labour 
Party emerged triumphant and for the first time 
in its political career the Labour had been able 
to secure a clear majority in the House of Com- 
mons. Clement Attlee formed the Government 
and Lord Pethic Lawrence became the Secretary 
— — —— 
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of State for India. The Congress hailed the La- 
bour Party's victory and in a cable to Attlee, the 
Congress President said, "Hearty congratulations 
to the people of Great Britain on the results of 
the election which demonstrate their abandon- 
ment of the old ideas and acceptance of a new 
world." There was much less enthusiasm among 
the Muslim League. On the whole, the new Bri- 
tish Government was welcomed by India with 
friendliness and goodwill. 


Sir Stafford Cripps’ suggestion synchronised 
with the view of the Muslim League, the Work- 
ing Committee to which had already adopt- 
ed a resolution calling for fresh elections to the 
Central and Provincial Legislatures. The demand 
was reiterated by Jinnah in a speech on August 
6, in the course of which he accused Gandhi and 
the Congress for having adopted a spiteful and 

' malicious device to defeat the Muslim League 
at the Simla Conference. He added that the 
League had offered cooperation in an Interim 
Government because of the exigencies of war. It 
was useless to talk of an interim government now 
and the need of the time was to go ahead with 
plans for a permanent constitutional settlement 
and this should be on the basis of Pakistan; on 
that issue the Muslim League would never sur- 
render. He declared that his immediate concern 
was to fight the elections so that, once for all, 
everyone should be convinced of the League's 
representative character. 


The Congress also favoured early elections. 
Other organisations also joined in the demand 
for a general election. The Governor-General 
himself believed that the general elections should 
be held without any further delay. The last elec- 
tions to the Central Assembly were held as far 
back as in 1934 and to the Provincial Legislatures 
in 1936. Elections had been subsequently postpon- 
ed, under the special powers of the Governor- 
General in the case of the Central Assembly, and 


359 


i 
i 
| 


HUR 
ig 


T 
l 


i 


1 
HH g 
iuh [Fr 
iar Hi 
Hair ul 
lir 2 


presentatives of the Indian States with a view to 


7 Constitutional History of India 


axcertaining in what way they can best take their 
part in the constituaion-making body. 

His Majesty's Government are proceeding to 
the consideration of the content of the treaty 
which will require to be concluded between Great 
Britain and India. 

During these preparatory stages, the Govern 
ment of India must be carried on, and urgent 
economic and social problems must be dealt with. 
Furthermore, India has to play her full part in 
working out the new World Order. His Majesty's 
Government have. therefore, further authorized 
me, as soon as the results of the Provincial elec 
tions are published, to take steps to bring into 
being an Executive Council which will have the 
support of the main Indian parties.“ 

Simultaneously, with this announcement, the 
Viceroy, in a personal message, highlighted the 
intentions of His Majestys Government. The 
announcement, he said, “means a great deal" as 
the Government was determined to go ahead “with 
the task of bringing India to self-government at 
the earliest possible date." The fact that, in spite 
of having a large number of most important and 
urgent problems on its hands, the British Govern- 
ment had time, almost in its first days of office. 


to give attention to the Indian problem was indi- 


cative, Wavell explained, of the earnest resolve of 
His Majesty's Government “to help India to 
achieve early self-government.” He emphasised 
that the task of making and implementing a new 
constitution for India was a complex and diffi- 
cult one which would require goodwill, co-ope- 
ration and patience on the part of all concerned. 
Elections must precede other arrangements in 
order to precisely know the will of the Indian elec- 
torate. After the elections discussion would be 
held with the Indian leaders and the Indian States 
in order to determine the form which the consti- 
tution-making body should take. “The draft dec- 
laration of 1942,” he said, “proposed a method of 
setting up a constitution-making body but His 
Majesty's Government recognise that in view of 
the great issues involved and the delicacy of the 
minority problems, consultation with the people's 
representatives is necessary before the form of the 
constitution-making body is finally determined.” 
This procedure, he concluded, appeared to His 
Majesty's Government and himself to be the 
best way to give India the opportunity of de- 


2. Speeches by Earl Wavell, op.cit., pp. 83-95. 
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‘ding her destiny, His Majesty's, Government, 
he mid, were well aware of the difficulties, but 
(were determined to overcome them. The 
— amured the people of India that he would do his 
E bes in their service, “to belp them to arrive at 
their goal, and I firmly believe that it can be 
done.” Lord Wavell concluded his broadcast by 
Mying. “I thank you all for the help you have 
me, and for the restraint, patience and 
understanding which you have shown. Do not 
MAY of van be discouraged by this setback (failure 
Lf Simla Conference). We shall overcome our 
difficulties in the end. The future greatness of 
k is not in doubt.” 


1 


Tn a message to the people of India, broadcast 
on the same day, Prime Minister Clement Attlee 
that, although the Cripps proposals were not 

by the Indian political parties, His 
ys Government were acting in the spirit 
proposals and gave an assurance that no 
atter would be introduced in the proposed treaty 
was incompatible with the interest of India. 
appealed to Indians :o make a united effort 
Jo evolve a constitution which would be accepted 
RS fair by all parties and interests in India. 
— The reactions of both the Congress and the 
T Muslim League were not favourable. Jinnah 
dared that no solution would be acceptable to 

Mussalmans except on the basis of. Pakistan. 
All-India Congress Committee at its meeting 
in Bombay on September 21, characterised 
ll's proposals as "vague and inadequate and 
Mstactory.™ It pointed out the omission of 
ference to independence, nothing short of 
Would satisfy the Congress and the coun- 
Giticised the proposal to make no imme- 
ge at the 


especially on. the 
of power. 


's plan for communal settlement 


: Muslim League decided to contest the 
election on the clear issues of Pakistan 
title of the Muslim League as the sole 


Sind, North Wen Frontier Province, 


alleg ance was Abdul Qaiyum Khan of the 


West Frontier Province, who had not only been 
an ardent Congressman, but the ty leader 
of the Congress Party in the Central. Assembly. 


. The National Muslims were extremely per 
turbed, for they felt that unless the 
could create confidence in the Muslims 
assure them that their interests 

ly safeguarded, it would not be possible 
their support in the ensuing elections to 
semblies. Consequently, Maulana 
Azad approached Gandhi with his 
munal settlement towards the end of 
1945. He argued that it was a futile attempt 
enter into the causes of the communal problem 
to apportion blame for it either to one or 
other. But the fact remained 


moved that their interests would be abundantly 
secure in the future political setup of the coun- 
try there could be no solution of the problem, Any 
attempt to a unitary system of government would 
not satisfy them at all and was rather likely to 
create added suspicion in their minds. Partition 
of India was against their interests and as an 
Indian Muslim he regarded it as à defeatist policy 
and he would not accept it. He, therefore, sug- 
gested that the future constitution of India should 
be federal with fully autonomous units; that the 
Central subjects should be confined to matters of 
an all-India nature and agreed upon by the cons- 
tituent units, and the units should possess, the 
right to secede, if they so desired. There should 
be joint electorates both at the Centre and in the 
Provinces, with reservation of seats and such 
other differential franchise as might be deemed 
expedient to make the electorate reflect the 
strength of the population of the communities. 
There should be parity of Hindus and the Mus- 
lims in the Central Legislature and the Central 
Executive till such time as communal suspicions 
ŘE n: 


4. Menon, V. P., The Transfer of Power in India, 
p. 221, 
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disappeared and parties were formed on the basis 
of political and economic issues. "There should 
also bea convention that the head of the federa- 
tion, in the initial period, should go by rotation 
between the Hindus and the Muslims. 


Azad exhorted his Hindu friends to leave entirely 
to the Muslims the question of their status in the 
future Constitution of India. If it gave a satis- 
faction to the Muslims that the decision was not 
being imposed upon them by non-Muslims, they 
would drop the idea of partition and realize 
that their interests would be served in a federated 
and united India, Azad believed. He concluded 
by saying that once Indians had acquired power, 
economic, political and class interests would oust 
purely communal interests. 


There is no evidence available to know the 
views of the Congress Working Committee on 
Maulana Azad's scheme except that, at its meet- 
ing held on September 21-24, it passed a resolu- 
tion reiterating its previous resolutions. The 
future constitution of India, the resolution said, 
should be a federal one, with the residuary po- 
wers vesting in the units. The fundamental 
rights as laid down by the Karachi Congress, 
and subsequently added to, must form an integ- 
ral part of this constitution. Further, as declared 
by the All-India Congress Committee at its meet- 
ing held in Allahabad in May 1942, the Con- 
gress “cannot agree to any proposal to distinteg- 
rate India by giving liberty to any component 
state or territorial unit to secede from the Indian 
Union or Federation.” After stressing the inde- 
pendence and unity of India, the resolution, 
however, added a rider in regard to the right 
of secession. The resolution said, “Nevertheless 
the Committee also declared that it cannot think 
in terms of compelling the people in any terri- 
torial unit to remain in an Indian Union against 
their declared and established will While re- 
cognising this principle, every effort should be 
made to create conditions which would help the 
different units in developing a common and co- 
operative national life. The acceptance of the 
principle inevitably involves that no changes 
should be made which result in fresh problems 
being created and compulsions being exercised on 
other substantial groups within that area. Each 
territorial unit should have the fullest possible 
autonomy with the union, consistent with a 
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strong National State.“ 


This resolution was not put before the All- 
Ind'a Congress Committee, but the question of 
right of secession came up indirectly. The pro- 
posal was vehemently criticised and it was dec- 
lared that no more attempt should be made to 
appease the Muslim League. Instead, earnest 
efforts should be made to contact the Muslim 
masses direct and try "to reassure them by ap- 
propriate means through the election manifesto.” 


Parliamentary Delegation 


The Congress Working Committtee had ex- 
pressed certain doubts about the bona fides of the 
British Government and described the procedure 
of preparatory discussions before setting up the 
constitution-making body as “a fruitful source of 
delay.” The trial of IN. A. prisoners’ in Delhi had 
also created a tense situation and some Congress- 
men had even threatened another struggle. The 
British Government, therefore, felt bound to re- 
state their policy. On December 4, the Secretary 
of State made a statement in the House of Lords 
in which he said that full significancé in the Gov- 
ernor General's announcement of September 19, 
had not been fully appreciated. He declared that 
“unjustified suggestions have gained wide cur- 
rency in India that these discussions would be a 
fruitful source of delay. I desire to make it plain 
C 

5. Menon, V. P., The Transfer of Power in 
India, p. 223. 

6. At the conclusion of the war, over 20,000 
members of the ‘Indian National Army’, 
under the leadership of Subhash Chandra Bose, 
were rounded up and repatriated to Indis. 
The Army authorities had evidence that cer- 
tain officers among them had been guilty, not 
only of waging war against the King, but of 
„gross brutality in the methods employed to 
induce their fellow-prisoners to join them’’. 
It was proposed that they should be put on 
publie trial in Delhi and an Ordinance was 
promulgated setting up a military tribunal 
for the purpose. The Congress took up the 
case of the first batch of such three persons 
and it evoked popular enthusiasm throughout 
the country. Demonstrations were held at 
different places and in disturbances that en- 
sued, the Police had in some places to open 
fire, When the Muslim League decided to as- 
sociate itself with the defence of the accused, 
the agitation became countrywide. The Gov- 
ernment had to bow to the storm. The accus 
ed were eonvieted but their sentences remitted. 


Towards Division and Indepéndence 


that His Majestys Government regard the set- 
ting up of a constitution-making body, by which 
India will decide her own future, and also other 
proposals embodied in the announcement as a 
matter of the greatest urgency." Lord Pethic Law- 
rence further added, that this misunderstanding 
"has led His Majestys Government to consider 
whether opportunities of personal contact bet- 
ween this country and India, which have been 
greatly interrupted — during recent years, can- 
not now be increased." He considered it as a 
matter of importance that members of British 
Parliament should have an opportunity to meet 
"leading Indian political personalities to learn 
their own views at first hand. They would also 
be able to convey in person the general wish and 
desire of the people of this country that India 
should speedily attain her full and rightful posi- 
tion as an independent partner state in the Bri- 
tish Commonwealth and the desire of Parliament 
to do everything within our power to promote 
speedy attainment of that objective.“ 


His Majestys Government were, therefore, the 
Secretary of State announced, arranging for a 
Parliamentary Delegation to go to India under 
the auspices of the Empire Parliamentary Associa- 
ttion and this party would leave Britain as soon 
as possible. In view of the difficulties of trans- 
port, it would be limited in size and the Dele- 
gation would be selected by the Empire Parlia- 
mentary Association in consultation with Parlia- 
mentary representatives of the chief political par- 
ties in Britain. 

At the same time, the Secretary of State also 
emphasised in his statement that during the tran- 
stion towards complete self-government India 
would be passing through difficult times and no 
great diservice could be done to a future Indian 
Government than to permit the foundation of 
the State to be weakened and the loyalty of its 
Servants to those who were in authority to be un- 
dermined, before the new government came into 
ie His Majesty's Government would not there- 

* countenance any attempt to break down the 


T. The Indian Annual Register (1945), Vol. II, 
pp. 150-51. 

8. Professor Robert Richard (Labour) was the 
Leader of the Delegation. Its other members 
were: Nicholson, Major Wyatt, Sorensen, 
A — Nichol, Bottomley, Lord Munster, 

Orley, 
ad ey, Brigadier Low and Hopkin 
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loyalty of the services or of the Indian armed 
forces. It will give full support to the Govern- 
ment of India in securing "that their servants 
are protected in the performance of their duty 
and that the future Constitution of India shall 
not be called into being by force or threat of 
force." 

There was widespread appreciation of His 
Majesty's keenness to settle the Indian Constitu- 
tional problem as early as possible, but the warn- 
ing against the threat of force was not relished, 
"though it was not entirely displeasing to the 
Congress High Command, who were themselves 
already concerned over the manner in which the 
country was leadnig towards violence.“ 

In a Press statement Jinnah maintained that 
the British Government was simply groping in the 
darkness. The Constitution-making body, he 
claimed, should be called into being only after 
the question of Pakistan had been finally decid- 
ed and settled and that there should be two sepa- 
rate constitution-making bodies for the two parts 
into which India should be divided, one for 
Hindustan and the other for Pakistan. On the 
other hand, the Congress Working Committee 
passed a comprehensive resolution, at the end of 
its meeting in Calcutta on December 7, 1946. It 
was drafted by Gandhi himself. The resolution 
reaffirmed the faith of Congress in non-violence 
and stressed that such non-violence does not in- 
clude burning of the public property, cutting of 
telepgraph wires, derailing trains and intimida- 
tions. 

Meanwhile, elections had been held and com- 
pete results of the Central Assembly were avail- 
able towards the end of December 1945. The ge- 
neral election proved that the Muslim League 
dominated the Muslims as completely as the Con- 
gress dominated the Hindus. Jinnah’s claim to 
speak for the Muslims had been triumphantly 
vindicated. This should have been," says K. M. 
Munshi, “an eye opener to some of our leaders 
who would not believe that Jinnah has acquired 
complete hold over the masses."* In the Central 
Assembly the Muslim League captured all the 
Muslim seats." The Congress secured 91.3 per 


9. Menon, V. P., The Transfer of Power i 
India, p. 224. 

10. Munshi, K. M., Indian Constitutional Doou- 
ments, Vol. T, p. 98. 

11, The Nationalist Muslims forfeited their secu- 
rities in many instances, 
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cent of the total votes cast in non-Muhammedan 
constituencies and the Muslim League 8.6 per 
cent of the total votes cast in Muhammedan con- 
stituenc’es. The final figures were: Congress 57; 
Muslim League 30; Independents 5; Akali Sikhs 
2; and Europeans 8, making a total of 102 elected 
seats. In the previous Assembly the figures at the 
time of dissolution were: Congress 36; Muslim 
League 25; Independents 21; Nationalist Party 10; 
and Europeans 8. In the Provincial Assemblies, 
the results were available in January 1946; the 
Muslim League won 446 Mushm seats out of a total 
of 496 seats’? Its only failure was in the North- 
West Frontier Province in which the hold of Khan 
Abdul Ghaffar Khan and his brother Dr. Khan 
Sahib was unchallengeable. The Congress secured 
absolute majority in eight Provinces of Assam, 
Bihar, Bombay, Central Provinces and Berar, 
Madras, North-West Frontier Province, Orissa and 
the United Provinces. The Congress Ministries 
were formed in all the Provinces, except in Ben- 
gal and Sind. In Punjab a coalition. Ministry of 
the Unionists, the Congress and the Sikhs was 
formed. 

Immediately after the Secretary of State’s an- 
nouncement, the Parliamenttary Delegation visited 
India in January, 1946. It went round the coun- 
try to assess the political situation and report back 
to the British people in general and to the mem- 
bers of Parliament in particular. In his Press 
statement, before leaving India on. February 8, 
1946, the Leader of the Delegation, Professor 
Robert Richard, said, "There are deep divisions 
among you, but these divisions disappear in the 
unity with which you rightly demand a measure 
of self-government. .. . We are all conscious of the 
fact that India has at last attained political man- 
hood." According to the impression formed by 
K. M. Munshi, after a long interview with Major 
Wyatt and Hopkin Morris, the Parliamentary De- 
legation came to India “to consider the question 
as to what was to happen if the League stood 
out of the constituCon-making body. Both 
Major Wyatt and Hopkin Morris had told Mun- 
shi that “Jinnah would not join any constitution- 
making body.“ 


12. The League had won 109 ont of 492 Muslim 
seats in 1937. 

13. The Times of India, Bombay, February 9, 
1946. 

14. Munshi K. M., Indian 
ments, Vol. I. p. 96. 
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Outlines of Rau's new Constitution 


In January 1946, as elections to the Provincial 
Assemblies were yet not complete, B. N. Rau, who 
subsequently became the Constitutional Adviser 
to the Constituent Assembly, made an. attempt 
to work out a constitutional scheme acceptable to 
the Congress and the Muslim. League who had 
gone to the poll on the issues of 'Quit India' or 
Independence and ‘Pakistan’ respectively. The 
essence of his scheme was that there should be 
no domination of one community against the 
other, but that this essential principle should be 
ensured without sacrificing the unity of India 
which was essential for purposes equally benefi 
cial for all Indians. 


If one were to go to the poll results. Rau explain- 
ed, attaching equal weight to the verdicts on both 
issues of Quit India’ and ‘Pakistan’, the new 
constitution should not only provide for the trans- 
fer of power but also for the substance of Pakis- 
tan. He pointed out that the Congress had ac- 
cepted the principle of 'self-determination' and 
in spite of some vagueness, the Congress was pre- 
pared to concede some kind of separation“, 
subject to certain territorial adjustments. But 
Rau thought that his scheme was likely to suc- 
ceed not immediately then, but only at a later 
stage, "after the parties have met and wrested 
with the problem and fully realized its difficulties. 
they may reverse roles; and the Hindus may ac 
cept it because it does not concede the whole of 
the Pakistan claim and the Muslims may accept 
it on the ground that it concedes the substance of 
Pakistan." The publication for the proposal.” 
Rau suggested, “must, therefore, be deferred until 
the proper moment arrives," 


The outlines of his proposed scheme were : 


(1) India was to be a federation which might 
be called the “United States of India.” He sug- 
gested this name, because Jinnah would not like 


15. Jawaharlal Nehru in a speech, delivered at 
the All India Peoples’ Conference, at Udai- 
pur, on January 1, 1946, said, **'The Congress 
did not want to compel any unit to join the 
Federation against its will. At the same time 
the Congress was not prepared to make con- 
cessions to  fissiparous tendencies and to 
demands which would disintegrate and ruin 
Tndia. . ^. 1 would mot oppose Muslims in 
the Punjab or Bengal if they voted for sepa- 
tation but none would allow them to drag 
other communities with them’’. 


Towards Division and Independence 
the term Federation“ as what he wanted was a 
sovereign independent Pakistan State. 


(2) Territories comprising the federation were 
to be three groups: 


(i) Group. “A”, comprising the central region, 
that is to say, the existing Indian Provinces 
of Madras, Bombay, the Central Provinces 


and Berar, Orissa, the United Provinces, 
Bihar, Delhi. Coorg, panth Piploda and 
Ajmer-Merwara, 


(ii) Group. “B”, comprising the frontier re- 
gions, that is. the existing British Indian 
Provinces of the Punjab, the North-West 
Frontier Province, Sind ‘and British Balu- 
chistan on the west and Bengal and Assam 
and the Andaman and Nicobar Islands on 
the east. 


(iii) Group "C", 

(3) His Majesty might, by Order in Council, 
at any time after ascertaining the wishes of the 
local population transfer to Group A or Group B 


any territory, which appertained to some other 
Group. 


the existing Indian States, 
£ 


(4) There was to be one Federal Legislature. 
but it might sit in parts corresponding to the three 
groups of territories, In other words, the func- 
lions of the Federal Legislature in respect of each 
Broup territories might be discharged, if circum- 
stances so required, by the members of that group 
alone (initially, and until a prescribed. number of 
Indian States had “acceded,” there would be no 
representative of Group | C in the Federal Legis- 
lature) , 

(5) (i) 


f The Executive authority of the Federa- 
tion was 


to ‚be. exercised by, a Governor-General 
and there would be t Privy Council of, India to 


aid and advise him in the d'scharge of his func- 
tions, 


(i) There would be separate Executive Com- 
mittees of the Privy Council for each of the three 
Groups, 


(iii) The Governor-General after consulting 
the executive committees of all the three groups 
Would make rules for the more convenient trans- 
action of the business of the Federal Executive 
and for allocation of portfolios to his ministers, 
Ut all executive action ‘of the’ Federal Govern- 


ment would be expressed to be taken in the name 
of the Governor-General. 


(6) (a) The Executive. Committee for Group 
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^ would be elected by the representatives. of 
that Group in the Chambers of the Legislature 
at à joint session on the Swiss plan; and similar- 
ly. the Executive Committee for Group B by the 
representatives of that Group. Provided that the 
Governor-General may at any time in pursuance 
of an address presented to him by both chambers 
of the legislature of both groups adópt any other 
mode of selecting the members of the Executive 
Committees. 


(b) Pending. the formal accession: of a pres- 
cribed number of Indian States, the Executive 
Committee of Group C would be appointed. by 
the Governor-General after consulting the Chief 
Ministers for Groups A and B and such Rulers 
of the States as he might think fit. 

(e) Indian States would accede as and when 
the Ruler desired and upon such terms as might 
be agreed upon between the Federation and the 
State concerned. 


(7) The United States of India would recognise 
the following matters as amongst their primary 
and urgent responsibilities; the promotion of 
peace both within and outside the India; the 
raising of level of nutrition and standard of liv- 
ing of the people of India; the provision of edu- 
cational facilities so as to promote equality of 
educational opportunity: the improvement. of 
public health. 


Rau admitted that his scheme had some novel 
features, but. the Statutory provisions required to 
embody it would be few, He maintained that 
the constitution under his proposed scheme would 
rest mainly on the rules of business, just as the 
British Constitution was mainly on its conven- 
tions. This was the main advantage of the scheme 
as it made the constitution flexible, Rau claim- 
ed that his scheme generally agreed by the Cong. 
ress plan as outlined in its election manifesto 
"merely carries it out to its logical conclusion." 
Another merit of the scheme, he maintained, was 
that there was no necessity under it for revising 
the existing legislative lists, nor for revising pro- 
vincial boundaries, even if any regrouping of 
territories of federal purposes became necessary, 
nor for delaying federation until the accession 
of all or any Indian States. And above all it 
preserved India as a single entity for certain essen- 
tal purposes while giving the maximum of auto- 
nomy to the provinces and the regions within the 
federation. The scheme was elastic in that if after 
some time the regional cabinets found that their 
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regional differences were very few and far bet- 
ween, a unified administration according to sub- 
jects could be set up by merely altering the rules 
of business and by not exercising the option given 
to the legislature of sitting in parts. Within each 
group the federation would be as close knit as at 
present and could, if necessary, be made even 
closer. In other words, there would be a "strong 
centre so far as each group was concerned.” 
Rau observed that the outlines of his scheme 
presented the transitional structure and it had 
been devised in such a way as to satisfy not only 
India's desire for independence, but also the senti- 
ment behind Pakistan and the reasonable claims 
of the Princes and the minorities. He did not 
evolve details of the ultimate structure at that 
stage which would involve the settlement of boun- 
daries, etc., to be settled first and then, convoking 
of two constitution-making bodies. By what pro- 
cess the boundaries were to be demarcated, it 
would be a question which would be left to the 
new Central Government to be set up soon. He 
suggested a plan, the kind of framework, which 
His Majestys Government might prescribe after 
consulting all parties. 


Wavell's assessment 


On January 28, 1946, the Governor-General 
addressed the newly constituted Central Legisla- 
ture and emphasised the determination of His 
Majesty's Government to establish a new Execu- 
tive Council formed from political leaders, and 
to bring about a constitution-making body or 
convention as soon as possible. Sardar Vallabhbhai 
Patel said, The ship has reached the shore. . 
The freedom of India is in hand.” Jinnah, how- 
ever, declared that the Muslim League would not 
be prepared to consider anything short of imme- 
diate recognition of Pakistan demand and the 
League would not be prepared to cooperate in 
any interim government until this principle had 
been made clear and beyond any doubt and until 
it had been decided that there would be two con- 
stitution-making bodies, one for Pakistan areas, 
the other for the rest of India, Subsequently, at a 
Press interview, Jinnah added that if the British 


16. For full details of the Scheme for the transi- 
tional and ultimate structures refer to B. 
Shiva Rao, The Framing of India’s Constitu- 
tion, Documents, Vol. I, pp. 159-176, Doeu- 
ment 44. 
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Government carried out their intention of con- 
vening a single constitution-making body, the 
only result would be a Muslim revolt throughout 
India. Jinnah had adopted a bellicose posture. 

Lord Wavell had meanwhile been in con- 
sultation with the Secretary of State for India 
with regard to future action. His assessment of the 
situation was that the Congress commanded the 
undoubted support of all caste Hindus and of 
certain other elements. It was a well organised 
and disciplined political machine, with the sup- 
port of nearly whole of the Press, and commanded 
almost unlimited financial support. Almost all 
educated Hindus, and especially the student com- 
munity, were its staunch followers. Indian business 
magnates, though firmly  pro-Congress, were 
anxious for a solution of the Indian political 
problem without conflict and "would have liked 
to support the Government, but few of them 
could be relied upon to give active aid.” 

Lord Wavell realized that, generally speaking, 
there was no organised opposition to the Congress 
amongst the Hindus of British India, except in 
the Punjab, "and nothing to put in its place if the 
British Government suppressed it.“ Scheduled 
Castes were divided in their loyalty and quite a 
sizeable number of them supported the Congress. 
The only real opposition to the Congress came 
from the minorities, of which the Muslim League 
was the principal party. But the League repre- 
sented entirely sectional interests and not the in- 
terests of India as a whole. “The League, though 
strongly anti-Congress, was not pro-Government or 
pro-British, and it would support the Government 
only to the extent of remaining neutral in a con- 
flit between it and the Congress. Pakistan would 
remain inflexibly the League policy so long as 
Jinnah controlled it, even though many of his 
supporters might realize its disadvantages.”” 

The Governor-General came to the conclusion 
that in a conflict with the Congress, he could 
only bank upon the support of the officials, the 
Police and the Army. "At the same time, it would 
be unwise to try the Indian Army too highly in 
the suppression of their own people, and as time 
went on the loyalty of even Indian officials, in the 
Indian Army and the Police might become pro- 


17. Menon, V.P. The Transfer 
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blematical.” The incident which took place on 
February 18, 1946, in the revolt of certain Royal 
Indian Navy Personnel, which was followed by 
grave civil turmoil in Bombay,“ were ominous 
portents for the future, the Governor-General be- 
lieved. His estimate of the British officials was 
that a large number would probably take the 
first opportunity to retire. In such an eventuality 
the British Government in India was placed in 
a quite untenable position unless it found a very 
early solution in the Indian political problem 
and this it should do at any cost. The chief prob- 
lem, he thought, was to find some kind of bridge 
between the Hindus and Muslims, 

Taking all these facts into consideration Lord 
Wavell formulated a plan of action, the imme- 
diate objectives of which were: (1) to secure a 
reasonable effective and efficient Executive Coun- 
cil, comprising the representatives of the principal 
parties on a proportional basis, which would carry 
on the Government of India during the interim 
period; (2) to form a constitution-making body 
which would frame a workable and acceptable 
constitution; and (3) to bring about governments 
in the Provinces on a coalition basis as far as pos- 
Å— M 
20. Ratings of the Signal School in Bombay .vent 

on hunger-strike in protest against what their 
Central Protest Committee deseribed as ‘‘un- 
told hardships regarding pay and food and 
the most outrageous racial discrimination?’ 
and in particular against their Commander’s 
derogatory references to their national charac- 
ter. They were joined later by ratings from 
other naval establishments and took posses- 
sion of some of the ships, mounted the guns 
and prepared to open fire on military guards. 
Flag Officer-Commanding, Royal Indian Navy, 
Admiral Godfrey, broadeast to the ratings 
calling upon them to surrender had no effect. 
It was due largely to the efforts of Vallabh- 
bhai Patel that, on 
surrendered, 
the advice of the Congress and the 
League, strikes and Aartals were organised in 
Bombay and unruly crowds went about loot- 
ing and Setting fire to banks, shops, post offi- 
ba Police posts and grain shops. The police 
ad to open fire several times and the mili- 
tary had to be called in to assist before order 
could be restored. Over 200 persons were 
Killed as a result of these disturbances, which 
had their repercussions in other Centres such 
as Karachi, Madras and Calentta, The Army 
and Air Force were not altogether unaffect- 
There was trouble in several places, 
though not of a serious character, 
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sible. His plan was to take up each of these objec- 
tives one by one and to proceed stage by stage. 
Lord Wavell was sure that the Congress would 
insist on the abolition, or weakening, of the 
Governor-General’s power of veto, but he was 
clear in his mind that no compromise was possible 
on this issue. 

So far as the Muslim League was concerned, 
the Governor-General’s idea was that if Jinnah 
refused to participate in the interim Government 
he would be firmly told that the Government 
would be compelled to go ahead without the 
League. On the question of Pakistan, the Gover- 
norGeneral had no doubt in his mind that it 
would have to be conceded, but there could be 
no question of compelling large non-Muslim 
populations to remain in Pakistan against their 
will. The effect of this would be that at least two 
divisions of Punjab (Jullundur and Ambala Divi- 
sions) and almost the whole of West Bengal, in- 
cluding Calcutta, would have to be allowed to 
join the Indian Union. "The attractiveness of 
Pakistan to the Muslims would thus largely dis- 
appear and only ‘the husk’ in Jinnah words, 
would remain. It was possible that such a plan 
might induce the League to remain in an All- 
India federation.” 


THE CABINET MISSION 


The Secretary of State for India and the Cabi- 
net essentially agreed with the Governor-General's 
assessment of the situation in India, but they 
felt grave doubts about the stages of negotiations 
and their implementation kept in watertight 
compartments. They felt that once the discussions 
began with the leaders of the principal parties, 
even if only with regard to the Executive Council 
as proposed by Lord Wavell, they were bound to 
extend to the whole gamut of the issues involved. 
In the view of His Majesty's Government, the 
situation demanded a different approach. It pro- 
posed sending a mission of cabinet ministers 
(probably three in number, of whom the Secre- 
tary of State for India would be one) to conduct, 
in association. with the Governor-General, nego- 
tiations with the Indian leaders. This would 
vide a much greater latitude of "local decision" 
than. would otherwise be possible and would over- 
come inherent difficulties in telegraphic commu- 
nication. 


21. Menon, V. P., 


— — e E 
The Transfer of Power in 
India, p. 933. 
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Lord Wavell welcomed the Cabinet proposal, 
but he pointed out that the Mission would have 
to stay in India till a satisfactory decision had been 
reached. If a high-powered mission were to leave 
India without having achieved results, it would 
create the worst possible impression. The Indian 
political problem was, therefore, to be decided 
once for all. 


Statement of February 19, 1946 


On February 19, 1946, the Secretary of State 
for India in the House of Lords and the Prime 
Minister in the House of Commons made a simul- 
taneous announcement that in view of the para- 
mount importance, not only to India and to the 
British Commonwealth, but to the peace of the 


world, of a successful outcome of discussions with 


leaders of Indian opinion, the British Govern- 
ment had decided, with the approval of the King, 
to send out to India a special Mission of Cabi- 
net Ministers consisting of the Secretary of State 
for India (Lord Pethic Lawrence), the President 
of the Board of Trade (Sir Stafford Cripps), and 
the First Lord of the Admiralty (Mr. A.V. Ale 
xander) to act in association with the Viceroy in 
this matter. 


The announcement was well received through- 
out India. Maulana Abul Kalam Azad, the Cong- 
ress President, hailed it as a wise decision which 
would be appreciated throughout India. Gandhi 
appealed his countrymen not to suspect the bona 
fides of the Cabinet Mission, Jinnah reiterated 
the demand for Pakistan and said that he hoped 
to make the Cabinet Mission realize the true situa- 
tion and to satisfy them that the division of India 
into Pakistan and Hindustan was the only solu- 
tion of India’s constitutional problem. 


There was a debate in the House of Commons 
on March 15 on the Cabinet Mission’s visit to 
India. Intervening in the debate, the Prime Minis- 
ter, Clement Attlee, observed that the tide of 
nationalism was running very fast in India and 
that it was time for dear and definite. action. 
The Cabinet Mission, he said, was going to India 
in a. positive mood; with the intention of using 
their utmost endeayours to help Indians to attain 
freedom as speedily and as fuly as possible. What 
form of Government was to replace the present re- 
gime was for Indians themselves to decide, though 
he hoped that they would elect to remain within 
the British Commonwealth. In conclusion he said, 
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“We are mindful of the rights of the minorities 
and the minorities should be able to live free 
from fear. On the other hand, we cannot allow 
a minority to place their veto on the advance of 
the majority.” 

Jinnah criticised Attlee's statement and pro- 
tested that the Muslims were not a ‘minority.’ 
They were a ‘nation’, he asserted, and it would 
be futile to expect co-operation from the Mus- 
lim League if a single constitution-making body 
or assembly was to be set up. Jawaharlal Nehru, on 
the other hand, felt that there was a pleasant 
change in the tone and approach of Attlee's speech. 
Maulana Abul Kalam Azad expressed the opinion 
that the Prime Minister's speech had helped "to 
create the desirable atmosphere which we want 
to maintain during the stay of the Cabinet Dele- 
gation in India. It has thrown light on certain 
basic problems and I believe its spirit will gene- 
rally be appreciated in the country." Other poli- 
tical parties also welcomed the visit of the Cabi- 
net Mission and their full cooperation. 


Stafford Cripps' statement 


The Cabinet Mission arrived at New Delhi on 
March 24, 1946. On the day following the Mis- 
sion's arrival Lord Pethic Lawrence tried to re- 
move at a Press conference the misgiving created 
in the minds of the members of the Muslim 
League by the Prime Minister's speech that the 
British Government "cannot allow a minority to 
place their veto on the advance of the majority." 
The Secretary of State observed: "While the 
Congress are representative of larger numbers, it 
would not be right to regard the Muslim League 
as merely a minority political party—they are in 
fact majority representatives of the great Muslim 
community." He, further, explained that "the dis- 
cussions now to begin are preliminary to the set 
ting up of machinery whereby the form of gov- 
ernment under which India can realize her full 
independent status can be determined by Indians. 
The objective is to set up an acceptatble machin- 
ery quickly and make the necessary interim arran- 
gements." The Secretary of State also announce- 
ed that "the Viceroy, while continuing to carry 
the full load of his normal responsibilities, will 
join us as our colleague in the discussion with 
Indian leaders." 


On April 1, at a Press Conference Sir Stafford 
Cripps observed that the Mission had not come 
to India with any ready-made scheme for the solu- 
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tion of the Indian problem. “We really have no 
scheme with us,” he asserted, “either on paper 
or in our heads. So its non-disclosure means no- 
thing except that it is not there. And I hope that 
will be quite clear to everybody.” He affirmed that 
the independence of India had already been de- 
cided upon and was no longer an issue. How- 
ever, since differences existed in India as to the 
precise way in which this objective could be 
achieved, the duty of the Mission as he saw it, 
was to do all that they could to help different 
sections of thought in arriving at an agreement 
for a new constitutional structure, "for the gua- 
rantee of which when it is formed and is in ope- 
ration we shall have no responsibility, because 
we shall be withdrawing from the scene of Indian 
Government entirely when that constitutional 
Structure js functioning." 
served, 
“I am sure you will agree that it is much better 


any way 
agreement by violent and very partisan assertions." 
He appealed to all Indians and especially the 
Press not to try 
within which those agreements will have to be 
arrived." If every kind of difference of view and 
outlook was, he said, to use a colloquial English 
phrase "hotted-up", and intensified to the verge 
of revolutionary ardour, “it is clear that instead 
of getting agreement and cooperation, we shall 
Set hostility and the worst possible conditions 
will be created for the launching of the new con- 
stitutiona] structure," 

Sir Stafford Cripps agreed that the question 
of formation of a new interim Government was 
linked with the question of the constitution-mak- 
ing machinery, and also gave the Press conference 


some indications of the Mission’s further prog- 
ramme, 


Cabinet Mission Plan 


The task of the Cabinet Mission was, therefore, 
two-fold, Firstly, to bring about agreement on 
the method of framing the constitution, and, 
the formation of a new Exe- 


constitution was being framed. Two 
Other facts are significant in this 


24 CH 


like the Cripps Plan of 1942, the Cabinet Mission 
carried no scheme of constitutional advancement 
tailored in Britain. The Objective was to set up 
an acceptable machinery and. it was to be the re- 
sult of the deliberations of the Indians themselves, 
Moreover, unlike the Procedure adopted in 1949, 
the Viceroy was to be not merely a consultant, 
but a colleague and an effective partner in the 
efforts of the Cabinet Mission to find a solution 
of the Indian problem. 


the Provincial 
Was spent in interviewing the leaders of the main 
political parties, 
the Opposition the Central and 
Provincial representatives of the 
minorities and special interests, Rulers of the 
States and their ministers and host of others, In 
the Mission interviewed 472 persons in an 


issue was a united 
Congress steadfastly 
united India and 
its viewing was shared by almost everyone out- 


League firmly stood for Pakistan. Between these 
Opposing viewpoints there seemed little room 
for compromise. Gandhi regarded the two-na- 
tion theory as most dangerous and was opposed 
to two constitution making bodies. Jinnah 
would not budge an 
theory and accept a whit les than the Pakistan 
of his. conception. 
dear to the Cabinet Mission. He also called to- 
gether a convention 


Bengal in the North. East. and the Punjab, the 
North-West Frontier Province, Sind and Baluchis- 
tan in the North-West, and the setting up of two 
separate constitution-making bodies. 


Towards the end of April, after completing 


22. Pendere} Moon, Divide and Quit, p. 44. 
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che round of interviews, the Cabinet Mission took 
a short recess, expressing the hope that the main 
parties would come together and offer some ag- 
reed basis for framing a constitution. There was 
no prospect of such an agreement. The members 
of the Cabinet Mission had themselves been 
studying various alternative schemes with a 
view to finding a common formula on which to 
bring the Congress and the League together. One 
of these when adumbrated by Stafford Cripps to 
Jinnah informally, “seemed to awaken in that 
cold serpent like figure,” says Penderel Moon, “a 
spark of interest, the scintilla of a positive res- 
ponse."* Stafford Cripps seized the opportunity, 
reduced the fundamentals of the scheme to writ- 
ing and communicated" on April 27 to both the 
Congress and the League. Both the parties were 
asked to send four negotiators? to meet the Mis- 


5 


sion. 

The tripartite discussions were held in Simla 
between May 5 and 12. The disagreement bet- 
ween the Congress and the League proved too 
wide to be reconciled. Thereupon the Cabinet 
Mission announced their own decision in an out- 
line scheme on May 16, 1946, which had the full 
approval of His Majesty's Government. The fol- 
lowing were its salient features : 

) Immediate arrangements should be made 
whereby Indians might decide the future con- 
stitution of India, and an interim Government 
might be set up at once to carry on the adminis- 
tration of British India until such time as a new 


93. Ibid. p. 46. 

24. The fundamental principles of the scheme 

were: 

0% A Union Government to deal only with 
.. foreign affairs, defence and communica- 

tions; (ii) two groups of Provinces, the 
one predominantly Hindu and the second 
predominantly Muslim, to deal with all 
other subjects as the Provinces in the res- 
peetive groups desired to be dealt with in 
common; (iii) Indian States to take their 
appropriate place in this structure on 
terms to be negotiated; and; (iv) The 
Provincial Governments to deal with all 
other subjects and to have all the resi- 
duary sovereign rights. 

25, The Congress nominated Abul Kalam Azad, 
Jawaharlal Nehru, Vallabhbhai Patel and 
Abdul Ghaffar Khan and the Muslim League, 
M. A. Jinnah, Mohammed Ismail Khan, 
Liaquat Ali Khan and Abdur Rab Nishtar. 
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constitution could be brought into being. “We 
have endeavoured to be just,” said the Cabinet 
Mission, "to the smaller as well as to the larger 
sections of the people; and to recommend à so- 
lution which will lead to a practical way of gov 
erning the India of the future, and will give a 
sound basis for defence and a good opportunity 
for progress in the social, political and economic 
field." 

(2) The Cabinet Mission rejected the Muslim 
League proposal for the division of India into 
two sovereign states and held it neither desir- 
able nor practicable. “We are, therefore, unable 
to advise the British Government,” the Cabinet 
Mission maintained, “that the power which at 
present resides in British India should be handed 
over to two entirely separate sovereign States”. 
They, accordingly, recommended that there 
should be Union of India embracing both Bri- 
tish India and the Indian States. 


(3) At the same time, the Cabinet Mission felt 
that this decision should not “blind them to the 
very real Muslim apprehensions that their cul- 
ture and political and social life might become 
submerged in a purely unitary India, in which 
the Hindus with their greatly superior numbers 
must be a dominating element.“ This feeling, 
the Cabinet Mission said, had become so strong 
and widespread amongst the Muslims that it could 
not be allayed by mere paper safeguards. lf 
there was to be internal peace in India it must 
be secured by measures which would assure to the 
Muslims "a control in all members vital to their 
culture, religion, and economic and other inte- 
rests.” ‘They, accordingly, recommended that the 
new constitution of India should take the follow- 
ing basic form : 

(i) There should be a Union of India, embrac 
ing both British India and States, which should 
deal with the minimum subjects of: Foreign 
Affairs, Defence, and Communications; and should 
have the necessary powers ro raise the finances re- 
quired for these subjects. 


(ii) The Union should have an Executive 
and a Legislature constituted from British India 
and States' representatives. Any question raising 
a major communal issue in the Legislature should 
require for its decision a majority of the repre- 
sentatives present and voting of each of the two 
major communities as well as a majority of all 
the members present and voting. 
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(iii) All subjects other than the Union subjects 
and all residuary powers should vest in the Pro. 
vinces. 

(iv) The States would retain all subjects and 
powers other than those ceded to the Union. 

(V) The Provinces should be free to form groups 
with executives and legislatures, and each 
Group could determine the Provincial subjects 
to be taken in common. 

(vi) The Provinces would be divided into three 
Groups—two blocks of Muslim majority Provin- 
ces, one in the North-West and the other in 
the North-East, and one block of Hindu majority 
Provinces. Group A constituted the Hindu Ma- 
jority Provinces of Madras, Bombay, United Pro- 
vinces, Bihar, Central Provinces 
Group B consisted of the Muslim majority Pro- 
vinces of Punjab, North-West Frontier Province 
and Sind, and Group C, again a Muslim majority 
Province, comprised Bengal aj 
Group A were added the Chief Commissioner- 
ships of Delhi, Ajmer-Merwara and Coorg, and 
in Group B, British Baluchistan. Each Province 
was, however, left free to come out of the Group 
after elections under the new constitution, by a 
decision of the Legislature of that Province. 

(vii) The constitution of the Union and of 
the Groups should contain a provision whereby 
any Province could, by a majority vote of its Le. 
gislative Assembly, call for a reconsideration of 
the terms of the constitution after an initial per- 
iod of ten years and at ten yearly intervals there- 
after, 

The Misison observed that it was not their ob- 
ject to lay the details of à constitution on the 
aforesaid “programme but to set in motion the 
machinery whereby a constitution can be settled 
by Indians for Indians.” [t had been necessary 
for the Mission, the statement added, to make 


in the course of our negotiations that not until 
that had been done was there any hope of getting 
the two Major communities to join in the setting 
"p of the constitution. making machinery.“ 


(4) The Plan, then, indicated the scheme for 


In order to enable a new constitution to be work- 
ed out. After a most careful consideration of the 
various methods by which broad-based and accu- 
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rate à representation of the Whole population 
could be possible, the Mission came to the con- 
clusion “that the fairest and most-practical plan 
would be : 


(i) to allot to each Province a tota] number of 
Seats proportional to its population, roughly in 
the ratio of one to a million, as the nearest sub- 
Stitute for representation by adult suffrage; 


(ii) to divide the Provincial allocation of seats 
between the main communities in each Provin. 
ce in proportion to their population, 
Purposes it was thought sufficient to i 
only three main communities in India, General, 
Muslim and Sikh, The ‘General’ community in- 
cluded — all Persons who were not Muslims or 
Sikhs; r 

(iii) to provide that the representatives allo- 
cated to each community in a Province would 
be elected by the members of that community 
in its Legislative Assembly by the method of 
proportional representation with the single trans- 
fer able vote; 


26. The Mission worked out the following table 
of representation: i 


Section A 
Province General Muslims Total 
Madras 45 4 49 
Bombay 19 l! TS 21 
United Provinces 47 8 55 
Bihar 31 5 30 
Central Provinces 16 1 IT 
Orissa 9 0 9 
Total e alien 
Section B : : 
Province General Muslim Sikhs Total 
Punjab 8 16 4 28 
North-West 
Frontier Province 0 3 0 3 
Sind j qt 3 i 0 4 
Total nee ako: 
Section d 
Province General Muslims Total 
Bengal 27 33 60 
7 3 10 
Total „ Er 
Total for British India 292 
Maximum for Indian states ca 
Total 39 
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(iv) to give to the States in the final Consti- 
tuent Assembly appropriate representation which 
would not, on the basis of the calculation of po- 
pulation adopted for British India, exceed 93; 
but the method of selection would have to be de- 
termined by consultation. The States would at 
the preliminary stage be represented by a Nego- 
tiating Committee.” 


The procedure to be adopted by the constitu- 
tion-making body would be as follows :— 


(a) Representatives so chosen in the aforesaid 
manner would meet at New Delhi as soon as pos- 
sible. - 


(b) A preliminary meeting would be held at 
which the general order of business would be de- 
cided, a Chairman and other officers elected and 
an Advisory Committee on the rights of citizens, 
Minorities and Tribal and Excluded Areas set 
up. Thereafter the Provincial representatives 
would split up into three Sections, corresponding 
to the three Groups of the Provinces A, B and C. 


(c) These Sections would proceed to settle Pro- 
vincial constitutions for the Provinces included 
in each Section and would also decide whether 
any Group constitution should be set up for 
those Provinces and, if.so, with what Provincial 
subjects the Groups should deal. Provinces should 
have the power to opt out of the Groups accord- 
ing to the prescribed procedure. The method 
suggested was that as soon as the new constitu- 
tional arrangements had come into operation, it 
wold be open to any Province to elect to come 
out of any Group in which it had been placed. 
Such a decision would be taken by the new Le- 
gislature of the Province after the first general 
election under the new constitution. 


(d) The representatives of the Sections and the 
Indian States would re-assemble for the purpose 
of settling the Union constitution. 


(e) In the Union Constituent Assembly resolu- 
tions varying the aforesaid list of Union Subjects 
or raising any major communal issue would re- 
quire a majority of the representatives present 
and voting of each of the two major communities, 
The Chairman of the Assembly would decide 
which, if any, resolutions raised major communal 
issues, and should, if so requested by a majority 
of the representatives of either of the major com- 
munities, consult the Federal Court before giving 
his decision. 
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(f) The Advisory Committee on the rights of 
citizens, Minorities and Tribal and Excluded 
Areas should contain due representation of the 
interests affected and their function would be to 
report to the Union Constituent Assembly upon 
the list of Fundamental Rights, the clauses for 
protecting Minorities, and a scheme for the ad- 
ministration of Tribal and Excluded Areas, and 
to advise whether these rights should be incor- 
porated in the Provincial, the Group or the 
Union Constitution. 


(5) The Union Constituent Assembly would 
conclude a treaty with Britain to provide for cer- 
tain matters arising out of the transfer of power. 


(6) While the constitution-making proceeded, 
an Interim Government would be set up, having 
the support of the major political parties. All 
the portfolios, including that of War Member, 
would be held by Indians having the full confi- 
dence of the people. The British Government, 
recognising the significance of the changes, would 
give the fullest measure of co-operation to the 
Government so formed in the accomplishment of 
its tasks of administration and in bringing about 
as rapid and smooth a transition as possible. 


(7) On the attainment of Independence by Bri- 
tish India paramountcy over Indian States would 
neither be retained by the British Crown nor 
transferred to the successor Government. 


(8) It was hoped that the new independent 
India would choose to become a member of the 
British Commonwealth." 


Cabinet Mission runs into difficulties 


The reaction of the Indian Press to the Cabi- 
net Mission's proposals was generally favourable. 
It was recognised that in the absence of agree- 
ment between the political parties, mediation by 
the British. Government was inevitable and that 
the Mission had made sincere efforts to secure 
to the two main political parties "the essentials of 
the position they wished to safeguard." At his 
prayer meeting on May 17, Gandhi, too, had cha- 
racterised the proposals as something of which 
they had every reason to be proud. Whatsoever 
the wrong done to India by British rule," he said, 
"if the statement was genuine, as he believed it 
was, it was the discharge of an obligation they 
had declared the British owed to India." Jinnah 
. I Megan 


27 Cmd. 6835. 
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made a long statement and described the Cabi- 
net Mission's statement as “cryptic with several 
lacunae" He regretted that the Mission should 
have negatived the Muslim demand for the es- 
tablishment of a complete sovereign State of Pa- 
kistan, which was the only solution of the con- 
stitutional problem of India and “which alone 
can secure stable governments and lend to hap- 
piness and welfare not only of the two major 
communities, but of all the peoples of this sub- 
continent.” Jinnah, however, refrained from ex- 
pressing any opinion about the acceptance or 
otherwise of the proposals as he did not wish to 
anticipate the decision of the League Working 
Committee.“ 

The largest volume of "vocal opposition", how- 
ever, came from various minority groups, espe- 
Gally the Sikhs. In a letter to the Secretary of 
State, Master "Tara Singh said that the Cabinet 
Mission's scheme had thrown the Sikhs at the 
mercy of the Muslims. By a resolution adopted 
on June 10, 1946, the Sikh Panthic Conference 
declared that the Cabinet Mission's proposals 
were wholly unacceptable to the Sikhs. The Con- 
ference further affirmed that "no constitution will 
be acceptable to the Sikhs which does not meet 
their just demands and is settled without their 
Consent The Working Committee of the All 
India Scheduled Castes Federation were also dis- 
satisfied with the plan. 

The Congres Working Committee adopted a 
resolution, raising various points in regard to 
the proposals. Among the points raised were the 
grouping of the Provinces, the inclusion of Euro- 
peans in the electorate of the Constituent As- 
sembly from the group comprising Bengal and 
Assam," representation of the people of the Indian 


28. Jinnah 's Statement, May 22, 1946. 

20. The Sikh members of the Punjab Legislative 
Assembly did not initially take part in the 
elections to the Constituent Assembly. The 
boycott was, however, withdrawn on August 
14, 1946 in response to appeals made by the 
Seeretary of State and the Governor-General 
and also as a result of the resolution adopted 
hy the Congress Working Committee on 
August 10, 1946, 

90. The Europeans enjoyed weightage both in 
the Bengal and Assam Assemblies. Under 
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States and powers and status of the interim govern- 
ment. The Committee found the provision for 
initial grouping inconsistent with the freedom 
promised to the Provinces in this respect. Above 
all, the Committee considered that the interim 
and long-term proposals should be viewed toge- 
ther "so that they may appear as parts of the same 
picture." The Committee, accordingly, deferred 
its decision on the proposals till the complete 
picture was available.” 


The Cabinet Mission and the Governor-Gene- 
ral made a statement on May 25, which, inter alia, 
rejected the interpretation of the scheme suggested 
by the Congress. The grouping of Provinces, they 
said, was an essential feature of the scheme and 
a Province could opt out of the Group by the 
vote of its new Legislature only after the consti- 
tution had come into force. As regards the res- 
ponsibility of the interim Government to the 
Central Legislative Assembly, the statement said 
that since the interim Government was to 
function during the interim period under 
the Act of 1935, it could not be made legally 
responsible to the Central Assembly. There 
is however,” the Statement explained, nothing 
to prevent the members of the Government in- 
dividually or by common consent, from resigning, 
if they fail to pass an important measure through 
the legislature, or if a vote of no-confidence is 
passed against them." It was also made clear that 
the scheme stood as a whole and could only 
succeed if it was "accepted and worked in a spirit 
of co-operation.” 


The Council of the Muslim League met on 
June 6 and passed a resolution accepting the pro- 
posals, subject to innumerable reservations. The 
Council strongly protesetd against the references 
made and the conclusions recorded in the Mis- 
sion’s Statement with regard to the demand for 
Pakistan and reiterated that a separate sovereign 
Pakistan still remained "the unalterable objective 
of the Muslims in India.” But having regard to 
the grave issues involved and inasmuch as the 
basis and the foundation of Pakistan “are inher- 

seats. The Congress was anxious that the 
Europeans should not be in a position to hold 
the balance in the North-Eastern Group. 

31. Congress Working Committee Resolution, 

May 24, 1946. E 
32. Cabinet Mission 's Explanatory Statement, 
May 25, 1946. 
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ent in the Mission's Plan by virtue of the com- 
pulsory grouping of six Muslim Provinces" the 
Muslim League was willing to co-operate with the 
constitution-making machinery proposed by the 
Mission.” Jinnah was authorized to negotiate 
with the Viceroy with regard to the arrangements 
for the interim Government and to take such de- 
cisions and actions as he deemed fit and proper. 

Days passed and the Congress Working Com- 
mittee gave no decision. In the meantime, Jin- 
nah wrote to the Governor-General that during 
the course of their discussions regarding the com- 
position of the interim Government, His Excel- 
lency had given him the assurance that there 
would be only twelve portfolios, keeping a parity 
of 3 to 5 between the League and the Congress. 
But for this assurance the Council of the Muslim 
League would not have given approval to the 
Cabinet Mission's scheme and any departure from 
this formula, directly or indirectly, ` will lend 
io very serious consequences and will not secure 
the co-operation of the Muslim League." He also 
told Lord Wavell that if the Congress adop- 
ted an offensive attitude by induding a Muslim 
in their quota" it would be strongly resented and 
would be another "very great hurdle before 
them" Lord Wavell denied that he had ever 
given any assurance as such, "but I told you, as 
I told the Congress, that this was what I had in 
my mind."* 

On June 12, Wavell invited Nehru and Jinnah 
for joint consultations. The Viceroy made it 
clar to both that his intention in inviting them 
was not to discuss any question of principle such 
as "parity", but to get the best possible interim 
government drawn from the two major parties 
and some of the minorities. Jinnah wrote to the 
Governor-General the same day he received the 
invitation letter. He repeated the Muslim League's 
acceptance of the plan based on his formula of 
parity and told the Viceroy that until the Cong- 
ress had given its decision on the long-term plan 
of May 16, no useful purpose would be served by 
any discussion on the nature and composition of 
the interim government.“ ‘The joint consulta 
tion, therefore, did not take place. 


But Nehru met Lord Wavell on the fixed date. 
Lord Wavell confronted Nehru with entirely 


— M 
33, Letter from Wavell to Jinnah, June 9, 1946, 
Cmd. 6861, No. 8, p. 9. 


34. Ibid, No, p. 9. 
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new proposals regarding the composition of the 
interim government, which according to V. P. 
Menon, “went all the way to meet the demands 
of the Muslim League. Nehru suggested that 
there should be fifteen members in the interim 
Government, five Congress (all Hindus) , four Mus- 
lim League, one non-League Muslim, one non- 
Congress Hindu, one Congress Scheduled Caste, 
one Indian Christian, one Sikh and one Con- 
gress woman. Lord Wavell felt that it would be 
entirely unacceptable to Jinnah and consequent- 


ly expressed his inability to negotiate on this 


Next day, Maulana Abul Kalam Azad wrote 
to Lord Wavell stating that Nehru had reported 
the gist of their conversation to the Working Com- 
mittee and pointed out that they were opposed 
to parity in any shape or form. In the composi- 
tion of the Executive Council now suggested by 
the Governor-General there was parity between 
Hindus, including Scheduled Castes, and the 
Muslim League. This was in fact worse than it 
had been suggested at the Simla Conference in 
June 1945 when the parity was proposed between 
Caste Hindus and Muslims with additional seats 
for the Scheduled Caste Hindus. The Muslim seats 
had not then been reserved for the Muslim Lea- 
gue only, but could include non-League Muslims. 
The present proposal placed the Hindus in a 
very unfair position and at the same time elimi- 
nated the non-League Muslims. The Congress 


Working Committee were, therefore, not prepared 


to accept such a proposal. 


With regard to the convention requiring that 
all major communal issues should be decided by 
Separate group voting, Maulana Azad explained 
that this convention, together with the proposed 
parity, would make the working of the Govern- 
ment almost impossible and deadlock a certainty. 
The Congress President added that his Working 
Committee were strongly of the opinion that for 
the more efficient administration and in order to 
give adequate representation to the smaller mino- 
rities, the interim Government should consist of 
fifteen members. 

The Governor-General gave up his formula 
of 5: 5:2, because of the strong attitude adopted 
by the Congress on the issue, He now suggested 
an Executive Council consisting of thirteen mem- 
CC ̃ ̃ 11 uoi 3e fod, 
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bers, six Congress, including a member of the 
Scheduled Castes, five Muslim League and two 
representatives belonging to the minorities. 
Wavell met Jinnah and placed the new proposal 
to him. Jinnah said that if the Congress could 
agrec to that formula he could place it before 
the Working Committee for consideration. But 
the formula was turned down by the Congress. 

^ complete deadlock was, thus, reached. The 
Cabinet Mission and the Governor-General then 
decided to issue a joint statement setting out their 
own proposals for the composition of the interim 
Government. The statement that was issued on 
]une 16 announced that it was proposed to set 
up an Executive Council consisting of fourteen 
persons (all of whom were mentioned by name), 
six belonging to the Congress, including a represen- 
tative of the Scheduled Castes, five belonging to 
the Muslim League, one Sikh, one Indian Christian 
and one Parsi.” The statement stressed that the 
proposed division of seats should not be treated 
às a precedent for the solution of any other com- 
munal question. It was an expedient, the State- 
ment added, put forward to solve the present 
difficulty only and to obtain the best available 
coalition government. It was made clear that if 
anyone of those invited were unable for personal 
reasons to accept, the Governor-General after 
consultation would invite some other person in 
his place and also, if the two major parties, or 
either of them, proved unwilling to join, the 
Governor-General would proceed with the forma- 
tion of an interim Government which would be as 
representative as possible of those willing to accept 
the statement of May 16. 

The Sikhs rejected the interim proposals as 
they had rejected the long-term plan and refus- 
ed to agree to any Sikh representative joining the 
Executive Council. On June 19, Jinnah wrote to 
the Governor-General seeking certain clarifications. 
The Governor-General in reply to these clarifica- 
tions stated that until he had received acceptance 
from those invited to take office in the interim Go- 
vernment, the names in the Statement of 16 June 
could not be regarded as final, but no change of 


36. Baldev Singh, N.P. Engineer, Jagjivan Ram, 
Jawaharlal Nehru, M. A. Jinnah, Nawabzada 
Liaquat Ali Khan, H. K. Mahatab, John 
Mathai, Nawab Mohammad Ismail Khan, 
Nazimud-Din, Abdur Rab Nishtar, ©. R. 
Rajagopalachari, Rajendra Prasad, Vallabh- 
bhai Patel, 
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principle would be made without the consent of 
two major parties; that no change in the number 
of fourteen persons would be made without the 
agreement of the two parties; that if any vacancy 
occurred among representatives of the minorities 
the Viceroy would naturally consult the two main 
parties before filling it; that the proportion of 
members community-wise would not be changed 
without the agreement of the two parties, and that 
no decision on a major communal issue” could 
be taken in the interim government if the majo- 
rity of either of the two parties were opposed to 


it. 


All the points involving clarifications by the 
Governor-General were loaded in favour of Jinnah, 
which, according to V. P. Menon, "had been made 
by the Viceroy without sufficient and timely con- 
sideration.^ It made Jinnah extremely happy 
and he pounced upon the opportunity to take 
advantage of it. Somehow, the contents of Jinnah’s 
letter to the Viceroy leaked out to the Press and 
when the Congres Working Committee saw it, 
they asked the Viceroy for the full correspondence. 
Accordingly the gist of the correspondence was con- 
veyed to Abdul Kalam Azad. The Viceroy wrote 
to Jinnah on June 22 saying that he under- 
stood from reports in the Press that the Congress 
strongly felt that a Muslim of their choice should 
be included among the representatives of the 
Congress in the interim Government, but it would 
not be possible for him or the Cabinet Mission 


to accept it. 
The Viceroy's assurances to Jinnah coupled 
with his insistence that the Congress should not 
nominate a Muslim, went far towards influencing 
the decision of the Congress Working Commit- 
tee which met at Delhi on June 25. The Com- 
mittee adopted a resolution rejecting the propo- 
sals for an interim Government. "In the forma- 
tion of a provisional or interim Government.” 
the resolution said, “Congressmen can never give 
37. Both the Cabinet Mission and the Governor- 
General had assumed in their discussions with. 
Abul Kalam Azad that the latter had accept- 
ed as a self-evident proposition that, in a 
Coalition Government, it would not be pos- 
sible to force through communal issues in the 
face of the opposition of either of the main 
parties. Subsequently Azad denied aceept- 
ance of this principle in relation to the in- 
terim Government, 1 
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up the national character of the Congress or ac- 
cept an artificial and unjust parity, or agree to 
the veto of a communal group." Dealing with 
the Statement of 16 May, the resolution re- 
emphasized that the proposals fell short of the 
Congress objective of immediate independence. 
The limitations of the Central authority as con- 
tained in the Proposal as well as the system of 
grouping of Provinces, weakened the whole 
structure and was unfair to some provinces such 
as the North-West Frontier Province and Assam 
and to some minorities, notably Sikhs. The Work- 
ing Committee decided however that the Cong- 
ress would join the proposed Constituent As- 
sembly “with a view to framing the Constitu- 
tion of a free, united and democratic India.” 
The resolution concluded that it was essential 
that a representative and responsible provisional 
national government should be formed at the 
earliest possible date. In communicating this re- 
solution to the Viceroy on June 25, the Congress 
President Abul Kalam Azad reiterated the Cong- 
Tess objections to Statement of 16 June, that is, 
non: inclusion of any nationalist Muslim, parity 
between the Congress and the League, and the 
power of veto conceded to the Muslim League 
in the interim Government. With regard to the 
Statement of 16 May, Azad asserted that he and 
his party accepted the proposals and were pre- 
pared to work them with a view to achieving 
their objective, but that they adhered to their 
own interpretation of some of the provisions of 
the Statement, such as that relating to the group- 
ing of Provinces. 

Immediately after the Congress decision was 
conveyed to the Governor-General, the Cabinet 
Mission saw Jinnah and apprised him of the 
Congress decision. He was also told that the 
scheme of 16 June had, therefore, fallen through, 
and that, since both the Congress and the League 
had now accepted the Statement of 16 May, it 
now proposed to set up a coalition Government, 
induding both parties, as soon as possible. In 
view, however, of the long negotiations which 
had already taken place, and since everyone had 
other work to do, the Mission felt it better to 
have a short interval before proceeding with fur- 
ther negotiations. This was confirmed by a letter, 
which was issued on the same day, but which 
Jinnah claimed did not reach his hands till late 
last night ! 


Meanwhile, Jinnah had gone straight from his 
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interview with the Cabinet Mission to his Work- 
ing Committee, which passed a resolution by which 
it agreed to join the interim Government on the 
basis of the Statement of 16 June. Paragraph 8 
of the Statement of 16 June provided that “in the 
event of the two major parties or either of them 
proving unwilling to join setting up of a coali- 
tion Government on the above lines, it is the 
intention of the Viceroy to proceed with the for- 
mation of an interim Government which will be 
as representative as possible of those willing to 
accept the statement of May 16th." Jinnah inter- 
preted this to mean that if the Congress rejected 
the interim Government proposals, but the Mus- 
lim League accepted them, the Viceroy was bound 
to form a Government consisting of the represen- 
tatives of the Muslim League and any other 
parties that had accepted the Statement of 16 May. 
In a letter to Jinnah the Viceroy repeated what 
the Mission and he had already told him as to the 
course which the Mission proposed to adopt. But 
Jinnah held to his own interpretation. 


On June 27, Jinnah issued a statement to the 
Press regretting the postponement of the forma- 
tion of the interim government and emphatically 
disapproving of the action taken by the Cabinet 
Mission. In his letter to the Viceroy he accused 
him of going “back upon” his “pledged word.” 
But since “you have adopted", he added, "this 
course of action...., I Strongly urge upon you 
without prejudice, that the elections to the Con- 
stituent Assembly should also be postponed as, 
the long-term plan and the formation of the 
Interim: Government form one whole, each con- 
stituting an integral part of the whole scheme.“ 
The Viceroy adhered to the stand taken by him 
and informed Jinnah that it was not the inten- 
tion of the Government to postpone the elections 
to the Constituent Assembly. On June 29, the 
Viceroy announced the names of the Caretaker 
Government. 

The Cabinet Mission left India on June 29, 
1946. In a statement issued on June 26, the 
Mission and the Viceroy welcomed the decisions 
of the Congress and the Muslim League to join 
the Constituent Assembly, "So as to make it a 
speedy and effective means of devising the new 
constitutional arrangements under which India 
can achieve her independence.” The Mission ex- 
pressed their confidence that the members of thc 
Constituent Assembly "who were about to bc 
elected will work in this spirit" The Cabinet 


Towards Division and. Independence 


Mission and the Viceroy regretted that it had not 
so far proved possible to form a Interim Coalition 
Government, "but they are determined that the 
efforts should be renewed in accordance with the 
terms of paragraph 8 of their statement of June 
lóth." It was proposed that the further negotia- 
tions should be adjourned for a short interval 
during the time while the elections of the Consti- 
tuent Assembly would be taking place. The Mis- 
sion hoped that when the discussions were re- 
sumed, "the leaders of the two major parties who 
have all expressed their agreement with the Vice- 
roy and the Cabinet Mission on the need for the 
speedy formation of a representative Interim Gov- 
ernment, will do their utmost to arrive at an ac- 
commodation upon the composition of that 
Government." 


League withdraws acceptance 

The All-India Congress Committee met in 
Bombay on July 6-7 for the ratification of the 
Working Committee's resolution accepting the 
Cabinet Mission Plan. There was a strong op- 
Position but the influence of Gandhi prevailed 
and the resolution was ratified. Making a plea 
for its acceptance Gandhi said that the Congress 
should accept the Constituent Assembly scheme 
in spite of its defects as the Assembly would be 
competent to remove the defects, Jawaharlal 
Nehru, who had taken over the Presidentship of 
the Congress, in his concluding speech remarked 
that it was not a question of the Congress accept- 
ing any plan, long or short. It was merely a ques- 
tion of their agreeing to enter the Constituent 
Assembly, and nothing more than that. At a 
Press conference on July 10, Nehru again said 
that the Congress in accepting the Cabinet Mis- 
Slon's long-term plan had “agreed to go into the 
Constituent Assembly and have agreed to nothing 
else... e have committed ourselves to no sin- 
gle matter to anybody." When pressed to clari- 
fy it, Nehru said that the Congress had agreed 
only to participate in the Constituent Assembly 
and "regard itself free to change or modify the 
Cabinet Mission's Plan as it thought fit. 
mad retorted at once. He characterised 
; : rM statement as a complete repudiation of 
in asic form upon which the long-term scheme 

sted "and all its fundamentals and terms and 
I — — € — 
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obligations and rights of parties accepting the 
scheme.” Jinnah asserted that His Majesty's Gov- 
ernment should make the position clear be- 
yond doubt and remove the impression that the 
Congress has accepted the long-term scheme“. 
Thereupon, the Secretary of State informed the 
House of Lords (July 18, 1946) that before leav- 
ing India in June last they had met the leaders 
of both the parties and "they said to us quite 
categorically that it was their intention to go into 
the Assembly with the object of making it work." 
Having agreed to the Statement of May 16, he 
added, "and the Constituent Assembly elected in 
accordance with that Statement, they cannot, of 
course, go outside the terms of what has been 
agreed.” The same day, Stafford Cripps said, in 
the House of Commons, that it had made quite 
clear to the Congress that it was an essential fea- 
ture of the scheme that the Provinces should 
go into sections, though if groups were formed 
they could afterwards opt out of the groups. The 
essence of the Constitution making scheme“, 
Cripps explained, "is that the Sections A, B and C 
mentioned in paragraph 19 should have the op- 
portunity of meeting together and deliberating 
upon the desirability of forming a ‘Group’ and 
upon the nature and extent of the subjects to be 
dealt with by the group. If when the pattern of 
group definitely emerges any Province wishes to 
withdraw from the group, then it is at liberty to 
do so after the first election under the new con- 
stitution when, with no doubt a wider electorate 
than at present, that matter can be made a straight 
election issue.” 

Both these statements failed to assure Jinnah 
and his Muslim League. At a meeting of the Coun- 
cil of the Muslim League held on July 27-29, he 
accused the Cabinet Mission of bad faith and of 
having played into the hands of the Congress. 
He condemned the Congres for its “pettifog- 
ging and higgling attitude.” He added that the 
League had gone to the farthest end of conces- 
sions, but the Congress had shown not the least 
appreciation of the sacrifices that the League had 
made, The Muslim League therefore had no 
alternative but to adhere once more to the na- 
tional goal of Pakistan. 


The Council. passed two resolutions. Resolu- 
tion No. 1 withdrew the Muslim League's accep- 
tance of the Cabinet Mission Plan of 16 May. 
Resolution No. 2 was rather bellicose. It resolved 
to resort to ‘direct action’ to achieve Pakistan. 
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The Council called upon the "Muslim nation to 
stand to a man behind their sole representative 
and authoritative organisation, the All India 
Muslim League, and to be ready for every sacri- 
fice.” The Working Committee was directed to 
prepare forthwith a programme of ‘direct action’ 
to carry out the policy enunciated above and to 
organise the Muslims for the coming struggle “to 
be launched as and when necessary." As a protest 
against and as a token of their deep resentment 
of the attitude of the British Government, the 
Council called upon the Mussalmans to renounre 
forthwith the titles conferred upon them by the 
alien. government. 

The Muslim League called upon Muslims 
thoroughout India to observe August 16 as 'Direct 
Action Day. On that day meetings were to be 
held in the remotest corner of India to explain. 
the resolutions passed by the Council. With that 
threatening attitude of the Muslim League and 
the likely repercussions of the 'direct action' the 
attitude of the Congress leaders mellowed down 
to some extent. Wavell, too, explained to Nehru 
that July 29 resolution of the Muslim League was 
partly a reaction to the language used by him 
and other Congress leaders since the Bombay 
meeting of the All-India Congress Committee, 
The Viceroy also told Nehru that it would really 
be unfortunate if the League did not join the 
Constituent Assembly and suggested that the Con- 
gress should show real statesmanship by giving 
such assurances to the Muslim League which 
would bring its representatives into the Consti- 
tuent Assembly, The principal grievance of the 
Muslim League was the feeling that the proposals 
with regards to grouping would not be given a 
fair chance." 

Since then the Congress leaders began explain- 
ing that the objection of the Congress had not 
been to the principle of grouping, but to group- 
ing being forced upon a Province by the weight 
of the majority of a bigger Province placed in 
the same Section. The Congress Working Com- 
mittee passed a resolution on August 10, which 
declared that they accepted the scheme of the 
Cabinet Mission "in its entirety" and explained 
that Provincial autonomy was a "basic provision" 
of the scheme and each Province "has the right 
to decide whether to form or join a group 
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or not." Questions of interpretation would be de- 
cided by the procedure laid down in the State- 
ment of May 16, and the Congress would advise 


its representatives in the Constituent Assembly 
to function accordingly.” 
The Interim Government 

Elections to the Constituent Assembly took 


place in July 1946 and by the end of the month 
results were declared for 296 seats assigned to 
British India. The method of filing ninety- 
three seats allotted to the Indian States was a 
matter for negotiation between the parties con- 
cerned. The Sikh, seats were not filled as they 
had initially boycotted the elections." The Con- 
gress won all the ‘general’ seats except nine and 
the Muslim League won all the Muslim seats ex- 
cept five.“ 

While the elections to. the. Constituent Assem- 
bly were in progress, the Viceroy had been : 
correspondence with the Presidents of the d 
gress and the Muslim League on the subject o 
the formation of the interim government. 
Jawaharlal Nehru expresed the inability of er 
Congress to co-operate in the formation ou hee 
government on the basis suggested by wá ae 
toy. Jinnah replied that there was no chanc 
of the Muslim League accepting the Viceroys 
proposal in view of their resolution of July 29. 


41. In response to appeals made by the apes 
of State, the Viceroy and the peer „ 
through its resolution adopted on August , 
the Sikhs deeided to reseind Der go 
decision. On August 14, the Panthie Prati 
nidhi Sabha adopted a resolution directing 
the Sikh M.L.As to return their representa- 
tives to the Constituent Assembly. i * 

42. The Congress Party won all General seats 
Madras, G Provinces, Bombay, Assam. 
General seats in Bengal (out of 27) 25, ess 
(out of 31) 28, in U.P. (out of 47) 44, ~~ 
jab (out of 8) 6, the only one General 2 
in Sind, the only seat in Coorg, the only T 
in Delhi, the only seat in Ajmer Merwara, 
Muslim seat in U.P. (out of 8) 1, Mg 
seats in N.W.F.P. (out of 3) 2, Total — 
Muslim League won All Muslim Le 
Madras (4), An Muslim seats in Bihar ( y 
All Muslim seats in Bombay (2), All M 
lim seats in Sind (8), An Muslim ay 
Assam (3), the only Muslim seat in C.P. S í 
Muslim seats in U.P. (out of 8) 7, Muslim 
seats in Punjab (out of 16), 15, Musim 
seats in N.W.F.P. (ont of 3) 1, Muslim sen 
in Bengal (ont of 32) 39, Total 73. 
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The situation in the country had considerably 
deteriorated due to the communal tension as a 
result of the Muslim League's call for 'direct 
action. There was also widespread labour un- 
rest in the country and Lord Wavell felt that a 
representative. government must urgently be in- 
stalled at that juncture. The Secretary of State, 
too, saw great risks in the loss of initiative on 
the part of the Government and to allow Jinnah 
to hold up the formation of an interim govern- 
ment. He, accordingly, felt that the Viceroy 
should meet Jinnah at the earliest opportunity 
and impress upon him the desirability of the 
League representatives entering the interim gov- 
ernment. Should Jinnah be unwilling he might 
“represent to Nehru that even though the League 
had not accepted the statement of 16 May it 
was of overwhelming importance to have jit in 
the interim Government.“ But the Viceroy was 
not favourably inclined to this course "which 
would put up Jinnah’s stock and increase his in- 
transigence."^ Lord Pethic Lawrence finally ag- 
reed with Lord Wavell that it would not be de- 
sirable to see Jinnah immediately and that an 
offer should be made to Nehru to form the in- 
terim government. It was left to the Viceroy to 
decide whether the seats assigned to the Muslim 
League were to be left vacant or not. It was also 
finalised that the Constituent Assembly would 
meet as scheduled unless the Congress asked for 
its postponement. Lord  Pethic Lawrence ex- 
pressed the hope that by that time the Congress 
might be prepared to give Jinnah such assuran- 
ces as to its procedure as would enable the Mus- 
lim League representatives to attend the Con- 
stituent Assembly's proceedings. 


The Viceroy informed Jinnah that in view of 
the League's resolution of Julv 29, he had decid- 
ed to invite the Congress to make proposals for 
the formation of the interim government and he 
Was sure that if they made a reasonable offer of a 
coalition, he could rely on him for a ready res- 
ponse. While inviting proposals for the interim 
government from Nehru, Wavell had asked him 
to consider whether he should first discuss the pro- 
Posals with Jinnah. If both could reach an agree- 
ment, the Viceroy would be delighted. 
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The Congress Working Committee which met 
on August 10, decided to accept the Viceroy's in- 
vitation and sought to enlist the co-operation of 
the Muslim League in the formation of the gov- 
ernment. Nehru wrote to Jinnah accordingly 
and made the offer of five seats to the Muslim 
League and assured him that the names proposed 
by the League would be accepted by the Con- 
gress." Jinnah did not accept Nehru's offer. 


‘Direct Action Day’ 

The Muslim League celebrated August 16 as 
‘Direct Action Day. Mammoth processions were 
taken out followed by meetings in every big 
town in India. The Muslim League Ministries 
declared August 16 as a public holiday in Bengal 
and Sind, where they were in office; and though 
warned of the likelihood of trouble had appar- 
ently not taken adequate precautions. The Bengal 
Premier, H.S. Suhrawardy, went to the extent of 
saying that if the Congress were put into power, 
the result would be “the declaration of complete 
independence by Bengal and the setting up a 
parallel government." The sequel to all this was 
the unprecedented holocaust in Calcutta, where 
for full four days riot, murder, arson and pillage 
were rampant, involving very heavy damage to 
life and property. According to a rough official 
estimate at the time, nearly 5,000 innocent lives 


were lost and over 15,000 were injured and 
about one hundred thousand were rendered 
homeless. "After the rioting had started", wri- 


tes Penderal Moon, “there was an unaccountable 
delay in imposing a curfew and calling in troops. 
The British Governor remained imperturbable 
but inactive. Charged under the Constitution of 
1935 with a special responsibility for preventing 
any grave menace to the peace and tranquillity 
of the Province, his duty seemed to require that 
he should intervene promptly to remedy the negli- 
gence of the Bengal Government and suppress 
these terrible disorders. He did not do so. Dur- 
ing the next year this apparent example of supine- 
ness was to be copied by others in humbler 
stations." 

The poison of communal frenzy spread to Pun- 
jab too. In fact, the whole country was in the 
grip of Muslim League hooliganism, On Sep- 
tember 2, when the Interim Government was 
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sworn in, the Muslim League decided to fly black 
flags. In October, Noakhali and Tipperah were 
the victims of unimaginable communal fanaticism 
and a ghastly killing of the Hindus.“ 


On August 17, Nehru explained to the Viceroy 
his idea to include in his interim government six 
Congress nominees and three representatives of 
the minorities and to fill the five Muslim seats 
with non-League Muslims. The Viceroy express- 
ed the desire that the Muslim seats should be 
left open for a time, but Nehru demurred on the 
ground that it "would give the government the 
appearance of instability." Jinnah's Press state- 
ment issued on August 19 convinced Lord Wavell 
that it would be futile to make any approach 
to him. Accordingly, the formation of the in- 
terim government, which was to take office on 
September 2, 1946, was announced on August 24. 
On the same day the Viceroy announced in a 
broadcast that the offer which had been made to 
the Muslim League was still open and that the 
interim government "can be reformed tomorrow 
if the League decides to come in". 


Lord Wavell also made a reference to "the re- 
cent terrible occurrences in Calcutta." He said, 
it was a “sobering reminder that a much greater 
measure of taleration is essential if India is to sur- 
vive the transition to freedom.” The Viceroy 
shared the views of Jawaharlal Nehru that the 
dangers of the situation created by the ‘Direct 
Action Day’ would be lessened, if the Muslim 
League could be persuaded to join the Interim 
Government and revoke their withdrawal of the 
acceptance of the Cabinet Mission Plan. ‘The 
Viceroy ultimately succeeded in his efforts. On 
October 13, 1946, Jinnah informed Lord Wavell 
about the decision of the Working Committee to 
nominate five members of the Muslim League 
Party to the Indian Government. Lord Wavell 
had earlier made it clear to Jinnah that he did 
not agree with him that the Congress should not 
include in the five members of their quota of 
representation a Muslim of their choice. He told 
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him that each party "must be equally free to no- 
minate its own representatives." The Viceroy did 
not also agree to Jinnah's proposal that there 
should be a convention that on major communal 
isues, if the majority of the Hindu or Muslim 
members of the Executive Council were opposed, 
no. decision should be taken thereon. He in- 
formed Jinnah, “My present colleagues and I are 
agreed that it would be fatal to allow major com- 
munal issues to be decided by votes in the Cabi- 
net." The efficiency and prestige of the Interim 
Government, Lord Wavell added, "will depend 
on ensuring that differences are resolved in ad- 
vance of Cabinet meetings by friendly discussions. 
A. coalition Government either works by a pro- 
cess of mutual adjustments or does not work at 
all.“ 

The Interim Government was reconstituted on 
October 25, 1946.^ But it was a combination of 
strange bed-follows. It was, in fact, a dual Gov- 
ernment. ‘There was, as Nawabzada Liaquat Ali 
Khan put it, a “Congress bloc and a Muslim 
bloc, each functioning under separate leadership." 
Jinnah wanted to have the maximum out of the 
bargain. He even proposed to Lord Wavell on 
October 3, 1946, that "an alternative or rotational 
Vice-President should be appointed in fairness to 
both major communities, as was adopted in the 
U.N.O. conferences.” The Viceroy did not 
agree as he did not consider the proposal feasi- 
ble. But in his keenness to help the entry of 
the Muslim League in the Interim Government, 
he told Jinnah, “I will, however, arrange to no- 
minate a Muslim League member to preside over 
the Cabinet in the event of the Governor-General 
and the Vice-President being absent. I will also 
nominate a Muslim League member as Vice- 
Chairman of the co-ordination committee of the 
Cabinet, which is a most important post. T am 
Chairman of this Committee and, in the past, 
have presided almost invariably, but I shall pro- 
bably do so only on special occasions in future.“ 


—: . . 

48. Letter from Lord Wavell to M. A. Jinnah, 
Oetober 4, 1946. 

49. The nominees of the Muslim League were: 
Nawabzada Liaquat Ali Khan, Mr. I. I. 
Chundrigar, Sardar Abdur Rab Nishtar, Raja 
Ghazanfar Ali Khan, Mr. Joginder Mandal, 
a Scheduled Caste member. 

50. Letter from M. A. Jinnah to Lord Wavell, 
October 3, 1946, 

51. Letter from Lord Wavell to M. A. Jinnah, 
October 4, 1946. 
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But the League members of the Indian Gov- 
ernment were determined to wreck the Govern- 
ment from within. t was evident from the re- 
solution of the Muslim League Working Com- 
mittee, October 13, 1946, which gave reasons for 
their decision to join the Interim Government. 
The resolution, inter alia said; * . and lastly 
from other very weighty grounds and reasons, 
which are obvious and need not be mentioned, 
we have decided to nominate five members on 
behalf of the Muslim League...."* After hav- 
ing joined the Interim Government Nawabzada 
Liaquat Ali Khan and Raja Ghazanfar Ali Khan 
delivered speeches epitomizing the Muslim Lea- 
8ue's approach to the Interim Government. One 
even went as far as to declare that the events in 
East Bengal were part of the all-India battle for 
Pakistan. Nehru took serious objection to these 
speeches and sought a clarification from Lord 
Wavell with regard to the approach of the Mus- 
lim League "and, in particular, whether Raja 
Ghazanfar Ali Khan's and Mr. Liaquat Ali Khan's 
speeches recently delivered represent that ap- 
proach or not.“ Lord Wavell told Nehru that 
Jinnah had assured him “that the Muslim Lea- 
gue will come into the Interim Government and 
the Constituent Assembly with the intention of 
operating.“ But Nehru's apprehension prov- 
ed true in spite of the assurances given by Jin- 
nah to Lord Wavell, Nehru had written to Lord 
Wavell on October 93, "From past experience, 
You will appreciate how this clarification and pre- 
cision are necessary in order to avoid future 
trouble. This is all the more necessary because 
the Muslim League are not joining the Interim 
Government after an agreement with the Con- 
gress. Even as it is, we welcome their coming 
in, but that coming in would have little value 
and in fact might even be harmful to all con- 
cerned if it was really a prelude to inner as well 
as outer conflicts.“ Afterwards Nehru openly 
declared that “the League pursued their own aim 
to enlist British Support and tried to establish 
themselves as the King's party" To this charge 


52. Letter from M, X. Jinnah to Lord Wavell, 
Oetober 13, 1946. 

53. Letter from Pandit Jawaharlal Nehru to 
Lord Wavell, October ?3, 1946, 

K 

54. Letter from Lord Wavell to Pandit Jawahar- 

he lal Nehru, October 23, 1946. 

5. Letter from Pandit Jawaharlal Nehru to 
Lord Wavell, October 93, 1946. 
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Liaquat Ali Khan, leader of the League members 
in the Government, replied that Nehru's anger 
was due to the League's refusal to recognise the 
"fiction of his leadership in the Government." It 
was really a deplorable state of affairs within the 
Government and Sardar Vallabhbhai Patel ad- 
mitted in November 1946, that the Central Gov- 
ernment was in a state of paralysis. 


League boycotts Constituent Assembly 

The Muslim League's joining the Interim Gov- 
ernment meant inevitably their acceptance of the 
long-term scheme of the Cabinet Mission. It was 
pointed out then that a formal decision of the 
Muslim League to this effect would have to be 
taken by the Council of the League, as they had 
originally passed the resolution of non-acceptance. 
Nevertheless, it was made clear that the Working 
Committee of the League would itself recommend 
the acceptance of this scheme and the formality 
would follow soon. Jawaharlal Nehru asked Lord 
Wavell, on October 23. 1946, that an early date 
should be fixed by the Muslim League for this 
ratification.” Lord Wavell replied to Nehru the 
same day, informing him that he had made clear 
to Jinnah, “whom I have seen today, that the 
Muslim League's entry into the Interim Govern- 
ment is conditional on the acceptance of the 
scheme of the Cabinet Delegation contained in 
the Statement of May 16, and explained in the 
Statement of May 25 and that he must call his 
Council at an early date to agree to this. 


Nothing was done by the League until Novem- 
ber 5, when Lord Wavell wrote to Jinnah that 
he should arrange the summoning of his Council 
at an early date. “I am doubtful myself," wrote 
the Viceroy “whether there is any use in holding 
further discussions, but if you are convinced that 
some assurance is necessary, would you please let 
me know what exactly it is?“ Jinnah in his 
reply, to Lord Wavell on November 17, 1946, ac- 
cused the Congress of not accepting the Statement 
of May 16 and urged upon the Viceroy "to con- 
centrate upon the measures to be adopted and 
carried out first to protect life and property with- 
out delaying. This is your sacred duty and trust 


56. Letter from Pandit Jawaharlal Nehm to 
Lord Wavell, October 92, 1946. 

57. Letter from Lord Wavell to Pandit Jawahar- 
lal Nehru, October 23, 1946. 

58. Letter from Lord Wavell to M. A, Jinnah, 
November 5, 1946. 
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and | hope you will immediately impress upon 
His Majestys Government to take up this im- 
mediate task." He asked the Viceroy to announce 
immediately the postponement of the Constituent 
Assembly sine die "and let us all concentrate 
every ounce of our energy upon peace and or- 
der first" in the country. 


Jinnah's plea was not accepted, and it was de- 
cided to summon the Constituent Assembly on 
December 9, 1946. In a statement issued on Nov- 
ember 21, Jinnah said, “In my opinion, it is one 
more blunder of a very grave and serious charac- 
ter. It is quite obvious that the Viceroy is blind 
to the present serious situation and the realities 
facing him and is entirely playing into the hands 
of the Congress and is appeasing them in com- 
plete disregard of the Muslim League and other 
organisations and elements in the national life 
of the country." In these circumstances, the state- 
ment added, it was obvious that no representa- 
tive of the Muslim League would participate in 
the Constituent Assembly, "and the Bombay re- 
solution of the Muslim League Council, passed 
on July 29, stands.“ By forcing this meeting of 
the Constituent Assembly,” he added, “The mat- 
ter has been further exasperated and a situation 
“has been created which will lead to serious con- 
sequences.” Jinnah made it clear “that no re- 
presentative of the Muslim League should attend 
the Constituent Assembly summoned to meet on 
December 9, 1946." 


The Muslim League had also come forward 
with its own interpretation of the grouping 
clauses of the Cabinet Mission,” and insisted 
upon its acceptance by the Congress. The 
(0 OCDE RL ͤ Se Pie ———— 5504, os 1 sm aat 
59. Resolution No. 1 of July 29, 1946 whereby 
the Council withdrew its acceptance of the 
Cabinet Mission’s proposals. See ante. 
60. B. Shiva Rao (Ed.), The Framing of India's 
Constitution, Select Documents, Vol. I, p. 325. 
61. Paragraphs 19(v) and vii. Paragraph 19(v) 
read: ‘These Sections shall proceed to set- 
tle Provincial constitutions for the Provinces 
included in each section and shall also decide 
whether any group constitution shall be set 
up for those Provinees and, if so, with. what 
Provincial subjects the group should deal. 
Provinces shall have power to opt out of the 
groups in aecordanee with the Provisions of 
sub-clause (viii) below’. Sub-clause (viii) 
read, ‘‘As soon as the new constitutional 
arrangements have come into operation, it 
shall be open to any Province to eleet to 
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League had advocated compulsory grouping of 
the Provinces in Sections B and C and the right 
of the Groups to frame the constitutions of the 
constituent Provinces. The Congress, on the 
other hand, claimed the right of the Provinces 
to frame their own constitutions, and to decide 
whether they would join a Group or stay out of 
it at the initial stage of the Constituent Assem- 
bly. The British Government invited the repre- 
sentatives of the Congres, Muslim League and 
the Sikhs* to a conference to be held in London 
on December 9, 1946. 


It was, however, not possible to reconcile the 
differences in interpretation between the Congress 
and the Muslim League. Thereupon, the British 
Government gave their own interpretation. An- 
other vital point of the difference emerged with 
regard to the procedure. The Cabinet Mission 
had throughout maintained the view that deci- 
sions of the Sections should, in the absence of 
an agreement to the contrary be taken by a 
simple majority vote of the representatives in 
the Sections. This view had been accepted by 
the Muslim League, but the Congress put for- 
ward a different view. They asserted that the 
true meaning of the Statement read as a whole 
was that the Provinces had a right to decide both 
as to the grouping and as to their own constitu- 
tions. His Majestys Government sought legal 
advice on the issues involved "which confirmed 
that the statement of May 16 means what the 
Cabinet Mission have always stated was their in- 
tention. This part of the statement as so inter- 
preted must, therefore, be considered as an es- 
sential part of the scheme of May 16... .” 

The object of the London conversation, ac- 
cording to December 6 Statement of the British 
Government, was to obtain the participation and 
co-operation of all parties in the Constituent 
Assembly. “It is not expected that any final set- 
tlement could be arrived at, since the Indian re- 
presentatives must consult their colleagues before 
any final decision is reached. Despite, the in- 


come out of any group in which it has been 
Placed. Such a decision shall be taken by the 
Legislature of the Province after the first 
general election under the new constitution’’. 
62. Jawaharlal Nehru, M. A. Jinnah, Liaquat Ali 
Khan and Baldev Singh attended the Con- 
ference. 


63. B. Shiva rao (Ed.), The Framing of India’s 
Constitution, Select Documents, Vol. I, p. 347. 
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terpretation being favourable to the League, its 
leaders did not give up. their bellicose attitude. 
While Nehru and Baldev Singh returned to India 
immediately after the London discussions, Jinnah 
and Liaquat Ali stayed in England. Jinnah made 
a number of speeches there, reiterating his de- 
mand for Pakistan, the alternative to which he 
declared, was civil war. 

The Constituent Assembly met on December 9, 
1946 as scheduled. The representatives of the 
Muslim League abstained from attending its ses- 
sion. The All India Congress Committee, which 
met on January 5, 1947, agreed to accept the in- 
terpretation of the British Government in regard 
to the procedure to be followed in the Sections. 
The Working Committee of the Muslim League 
in their resolution of January 31, 1947, express- 
ed the opinion "that the ejections to, and there- 
after the summoning of the Constitutent Assem- 
bly, in spite of strong protests and most empha- 
tic objections on the part of the League, were 
ab initio void, invalid and illegal.... and its pro- 
ceedings and decisions are ultra vires, invalid and 
illegal and it should be forthwith dissolved." The 
British Government was asked "to decide that 
the constitutional plan formulated by the Cabi- 
net Mission, as announced on May 16, has failed 
because the Congress, after all these months of 
efforts, has not accepted the statement of May 
16, nor. have the Sikhs, nor the Scheduled 
Castes, . 


Announcement of February 1947 


The continuous absence of the League repre- 
sentatives from the Constituent Assembly and the 
obstructionist policy adopted by the Muslim Lea- 
gue at last exhausted the patience of the Con- 
§ress members in the Government. They threat- 
ened to resign from the Government, if the Mus- 
lim League did not accept the Cabinet Mission 
Plan as a whole and: were, still allowed. to remain 
in the Interim Government. The situation in 
India was, therefore, really alarming when Prime 
Minister Attlee announced the decision of His 
Majesty's Government on February 20, 1947, “to 
hand oyer their responsibility to authorities es- 
tablished. by the constitution approved by all par- 
dies in India in accordance with the Cabinet 
Mission Plan.” His Majestys Government re- 
Sretted that there were still differences among 
Indian parties which were preventing the Con- 


94. Ibid, p. 359. 
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situent Assembly from functioning as it was in- 
tended that it should. “But unfortunately there 
is at present," said the Prime Minister, "no clear 
prospect that such a constitution and such autho- 
rities will emerge" to whom the responsibility for 
the governance of India might be transferred. 
“The present state of uncertainty,” the Prime 
Minister added, "is fraught with danger and can- 
not be indefinitely prolonged. His Majesty's Gov- 
ernment wish to make it clear that it is their de- 
finite intention to take necessary steps to effect 
the transference of power to responsible Indian 
hands by a date not later than June 1948." The 
Prime Minister then uttered a note of warning 
that if an agreed constitution was not worked 
out by a fully representative Assembly before the 
due date, that is, June 1948, “His Majesty's Gov- 
ernment will have to consider to whom the po- 
wers of the Central Government in British India 
should be handed over on the due date, whether 
às a whole to some form of Central Government 
for British India, or in some areas to the existing 
Provincial Governments, or in such other way 
as may seem most reasonable and in the best in- 
terests of the people of India.” 


PARTITION AND INDEPENDENCE 


Simultaneosuly, with this statement it was an- 
nounced that Lord Wavell would be succeeded 
as Governor-General and Viceroy by Admiral 
the Viscount Mountbatten who would be en- 
trusted with the task of “transferring to Indian 
hands responsibility for the Government of Bri- 
tish India in a manner that will best ensure the 
future happiness and prosperity of India." 
Lord Wavell's appointment, it was explained was 
a war time appointment and the opening of this 
"new and final phase in India was the appro- 
priate time to terminate this war appointment." 
Attlee paid a tribute to Lord Wavell for the de- 
votion and high sense of duty with which he had 
discharged the high office during a very difficult 
period and announced that His Majesty had 
been pleased to approve the conferment on him 
of an Earldom. 


Lord Mountbatten took over the Viceroyalty on 
March 24, 1947. Before his depature for India, he 
was given a "directive" by the Prime Minister as 
to the broad lines of policy he was to follow. His 
instructions were to work and strive for obtaining 
aunitary government for British India and the 
Indian States on the basis of the Cabinet Mis 
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sion Plan. Only if by October 1, 1947 he found 
that there was no prospect of reaching a settle- 
ment between the two major parties on the ba- 
sis of a unitary government, he was to forward 
alternative proposals to His Majesty's Govern- 
ment for the handing over of power on the due 
date. 

Mountbatten set about most expeditiously and 
zealously on his path. But within a few days he 
could know that his instructions were “out of 
date and that all talk of a unitary government 
and the Cabinet Mission plan to be devised and 
acted upon; not in leisurely fashion some six 
months later, but forthwith; otherwise anarchy 
might set in before power and authority could be 
transmitted to other hands" The new Viceroy 
had witnessed during all these days communal 
rioting of an unprecedented severity and fires of 
frenzy happening all over the country, urban 
and rural areas alike, The Muslim League had 
become desperate and Jinnah openly demonstrat- 
ed an attitude of stubborn bellicosity. To all the 
Muslim League leaders to whom Mountbatten 
spoke made it invariably clear that they desired 
nothing but partition of the country. The Central 
Government was sharply divided against itself 
with League and Congress members of the Exe- 
cutive Council openly working against each other. 
So hopeless was the condition that Gandhi, in 
his very first interview with Mountbatten, sug- 
gested that he should dismiss the present Govern- 
ment and give Jinnah the option of forming a 
new one and selection of the members of the 
Government be left to him provided Muslims 
preserved peace all over the country. There should 
be no Muslim National Guards or any other 
form of private army. Within the said limits, 
Gandhi told Mountbatten, Jinnah would be per- 
fectly at liberty to plan for Pakistan and “even 
to put his plans into effect before the transfer of 
power, provided that he was successful in appeal- 
ing to reason and did not use force. If Jinnah re. 
fused, the same offer should be made mutatis 
mutandis to the Congress. 

Lord Mountbatten came to the conclusion that 
the only way to Stop the riots and bloodshed 
throughout the country was its division. He pre- 
pared to plan for partition which he “owed to the 
knowledge and insight of his Reforms Secretary, 
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65. Menon V. P, The Transfer of Power in 
India, pp. 452.53, 
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Mr. V. P. Menon." The Viceroy referred it to 
the leaders of the Congress and the Muslim 
Parties to know their reactions. On May 18, the 
Viceroy left for London, accompanied by V. P. 
Menon, to discuss his plan with the Prime Minis- 
ter and the Secretary of State for India, Lord 
Listowel.” The Cabinet approved the Mountbat- 
ten plan and the statement of His Majesty's 
Government incorporating the plan itself. 

On June 2, 1947, at the Viceroy's house was 
held the historic conference attended by the seven 
leaders—Nehru, Patel and Kripalani representing 
the Congress, Jinnah, Liaquat Ali Khan and 
Abdur Rab Nishtar on behalf of the Muslim 
League, and Baldev Singh representing the 
Sikhs. Copies of the statement to be issued by His 
Majestys Government were handed round. The 
Viceroy asked them to take copies to their res- 
pective Working Committees and let him know 
their reactions by midnight of the same day. The 
Congress accepted the plan. So did Baldev Singh 
on behalf of the Sikhs. But Jinnah did not give 
anything in writing, although he assured the Vice- 
roy that he would do all in his power to get the 
plan accepted. Next morning the Viceroy's con- 
ference with the leaders was resumed. He infor- 
med those present that he had received written 
assurance from the Congress and the Sikhs, and 
a verbal assurance from the Muslim League. 
When the Viceroy turned his head toward Jin- 
nah, he “nodded his head in assent.” Immediate- 
ly, thereafter the Vi communicated to the 
Secretary of State for India the assurances given 
to him by Nehru, Baldev Singh and Jinnah in 
regard to the acceptance of the partition plan. 
Prime Minister Attlee announced the Plan in 
the House of Commons on June 3, 1947 and the 
same evening the Viceroy broadcast it over the 
All India Radio. 


Announcement of June 3, 1947 
The Mountbatten Plan was simple, India was 
to be divided into two Dominions, India and 
Pakistan. But it was not Pakistan of Jinnah’s 
FFF 
66. Penderel Moon, Divide and Quit, p. 66. For 
details of the *Menon Plan? refer to V. P. 


Menon, The Transfer of Power in India, pp. 
458-70. 


67. Lord Listowel had suceceded 
Lawrence. 


68. Menon, V. P., The Transfer of Power in 
Tndia, p. 377. 
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conception. It was to be of the turncated con. 
tiguous area variety, involving the partition of 


ent and complex arrangements were made for re. 
cording the popular will in the Muslim majority 
Provinces. The issue to be put before them was 
whether the constitution should be framed by 
the existing Constituent Assembly or by two se- 
parate Constituent Assemblies, The Plan laid 
down the following procedure : 


tricts, as according to the census of 1941, were 
Specified in the Appendix to the anrouncement, 


(3) Before the question as to the partition was 
decided, it was desirable that the representatives 
of each part should know in advance which Con- 


Pate in the existing Constituent Assembly, to 
adopt. 


(5) For the immediate Purpose of deciding on 
i € issue of partition, the members of the Legis- 
M Assemblies of Bengal and Punjab will sit 
n two parts according to the Muslim majority 


(7) If the whole or any part of the Punjab de- 
cided not to join the existing Constituent As. 
sembly, it would be n 


made to the electors of the present Legislative 
Frontier Province 
to choose whether they would join the existing 


up for Pakistan. 
(8) British Baluchistan would also be given an 
Opportunity to reconsider its position and to 


Assam 
to decide whether the 


India divided 
(he result was a foregone conclusion. The 
North-West Frontier Province, the Muslim ma- 
jority parts of Punjab and Bengal, Sind and Ba. 
luchisan all decided for a separate Constituent 
Asembly. Sylhet, too, decided to be amalga- 
mated with Eastern Bengal. India was, thus, 
partitioned and two countries of India and Pa- 
kisan came into being. The rest was all a for- 
mality. Two Boundary Commissions,“ both under 
the Chairmanship of Sir Cyril Radcliffe, were set 
up to demarcate the boundaries of the two Pun- 
a pee edges pia areas of 
District and contiguous Muslim-majority 
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ament on July 18, to become opeartive on Au 
gust 14. 1947. 


Salient provisions of the Act of 1947 

Clause 1 of the Indian Independence Act, 1947, 
provided for the creation of two Independent 
Dominions of India and Pakistan from August 
15, 1947. ‘The word ‘Independent’ emphasised, as 
Farl Listowel, Secretary of State for India, said 
in the House of Lords on the Second Reading of 
the Bill, "the absence of any external restraint. 

in this sense is a universal attri- 
bute of Dominion Status, a fact that is often mis 
understood by the outside world. It is also in 
accordance with the famous definition of the 
British Empire in the Report of the Imperial 
Conference of 1926. 

Clause 2 of the Act defined the territories of 
the two new Dominions and made possible the 
adjustment of existing boundaries, and the acces- 
sion of other boundaries by consent. Clause 3 
and 4 provided for the partition of Bengal, the 
Punjab and Assam, after the procedure laid down 
to elicit the wishes of their inhabitants had been 
carried out, and also for the fixing of the final 
boundaries of these Provinces by the awards of 
the Boundary Commission appointed for that 
purpose, 

The Dominion of Pakistan, at its birth con- 
sisted of two wings, East Pakistan and West 
Pakistan, both severed from the old India. East 
Pakistan comprised East Bengal and Sylhet Dis- 
trict taken out from Assam. In West Pakistan 
were induded the North-West Frontier Province, 
West Punjab, Sind and Baluchistan. Bahawal- 
pur, Khairpur and eight relatively minor Prince- 
ly States in Baluchistan also acceded to Pakistan. 

Either of the two Dominions was to have à 
Governor-General appointed by the King for the 
purpose of the government of the Dominion. 
"The Act also provided that the same person could 
be appointed Governor-General of both the Do- 
minions. The Legislature of each of the Do- 
minions was to have full power to make laws for 
that Dominion, including the laws having extra- 
territorial operation. No law and no provision 
of any law made by the Legislature of either of 
the Dominions was to be void and inoperative 
on the ground tbat it was repugnant to the law 
xe Tit Wand SEO DRM 

70. July 16, 1947. Parliamentary Debates : Loris, 

1946-47, Vol 150, pp. 802-18. 
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e or to the provisions of the indian 
Independence Act, 1947, 

ie c Act of Parliament of the United Kingdom or 
ch), der, rule or regulation made under amy 
such Act, and the 


of laws by His Majesty or 
the reservation of laws for the signification of His 


No Act of Parliament of thc United Kingdom 
Pawed on or after August 15, 1947, was to ex- 
tend to either of the Dominions as part of the 
law of that Dominion unless it was extended 

to by a law of the Legislature of the Do- 
i No Order in Council made on or after 
August 14, 1947, under any Act passed before 

t date, and no order, rule or other instru- 
ment made on or after August 15, 1947, under 
any such Act 


August 15, 1947, His Majesty's 
responsibility as res- 
t of any territories which, 
y before August 15, 1947, were includ- 
i € suzerainty of His Ma- 
States lapsed, and with it, 

ts in force on the date 


and the rulers of 
functions exercisable by His 
lajesty and all obligations of His Majesty to the 
lan States and all Powers, rights, authority or 
; €xercisable by His Majesty in rela- 
'o Indian states by treaty, grant, usage, suf- 
to lapse; and the 
tes would become independent in 


be exercisable in the firs instance 
situent Assembly of that Dominion 
*o lar as other provision 


omissions, 
additions, adaptations and modifications as might 
the a 

of either Dominion, The 
requiring the Governor-General or any Governor 
to act in his discretion or exercise his individual 
dus gnent would cease to have effect as from Aug. 
ust 15, 1947. From August 1, 1947, no Provincial 
Bill was to be reserved under the t of 


ernment of India Act, 
difficulies that might arise during the transitional 
period. 

The Act of 1947 provided for the abolition of 
the office of the Secretary of State for India and 
his advisers and 
of State’s Services, 


Government with either of the Dominion Goy- 


been appointed by the 
of State, or Secretary of State in Coun- 


cil, to a civil service of the Crown in India was 
to continue on and after August 15, 1947 under 
the Government of either of the new Domin- 
ions or of any Province. Similarly, Judges of the 
Federal Court or of any High Court appointed 
by His Majesty before August 15, 1947 would con- 
tinue after August 15, 1947 to serve in that capa- 
city in either of the two Dominions. They would 
be entitled to receive from the Governments of 
the Dominions and Provinces which they were 
serving the same condition of service as respects 
remuneration, leave and pension and the same 
ne kd respects disciplinary matters and tenure 


— The new Dominions of India and Pakistan 
«ame into being on August I5, 1947, and. thus, 
British rule over India came to an end. The trans- 
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fer of. power was graceful. Lord Samuel described 
itas "an event unique in history—a treaty of 
peace without war." Prime Minister Attlee charac 
terised it as “ne abdication, but the fulfilment of 
Britain's mission.” Rajendra Prasad, President of 
the Constituent Assembly of India, said, "Let us 
gratefully acknowledge that while our achieve- 
ment is in no small measure due to our own 
sacrifices, it is also the result of world forces 
and events and, last but not least, it is the con- 
summation and fulfilment of the political tradi- 
tion and democratic ideals of the British race... - 
The period of domination over India ends today, 
and our relationship with British is hencefor- 
ward going to rest on a basis of equality, of 
mutual goodwill, and mutual profit.“ 


71. Constituent Assembly Debates, Vol V, p. 20. 
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CHAPTER XXI 


The Constitution of India 


The right of the people to determine the form 
of government under which they would live and 
to frame their own constitution was first conceived 
by a few advanced Indian nationalists during the 
First World War. This daim was cemented 
by the declaration of the Allies, conceding self- 
determination to all nations, big or small. But 
after the War had been won, the British Govern- 
ment denied the right of self-determination to 
the people of India. The Preamble to the 
Government of India Act, 1919, categorically 
stated, “And whereas the time and manner of 
each advance can be determined only by Parlia- 
ment, upon whom the responsibility lies for the 
welfare and advancement of the Indian people.” 


But it did not put an end to the Indian de- 
mand for self-determination. In 1922, Gandhi 
asserted in most unequivocal terms the future of 
the country. He said, “Let us see clearly what 
Swaraj, together with the British connection, 
means. It means undoubtedly India's ability to 
declare her independence if she wishes. Swaraj 
therefore, will not be a free gift of the British 
Parliament. It will be a declaration of India’s 
full self-expression, expressed through an Act of 
Parliament. But it will be merely a courteous 
ratification of the declared wish of the people of 
India even as it was in the case of the Union of 
South Africa. Not an unnecessary adverb could 
be altered by the House of Commons. The rati- 
fication in our case will be of a treaty to which 
Britain will be party. Such Swaraj may not come 
this year, may not come within our generation. 
But I have contemplated nothing less. The 
British Parliament, when the settlement comes, 
will ratify the wishes of the people of India as ex- 
pressed not through the bureaucracy but through 
her freely chosen representatives,” 

At the same time, Liberal members of the 
Central Legislature, under the inspiration of Mrs. 


Annie Besant decided to call a National Conven- 
tion "in order to obtain for the Commonwealth 
of India Dominion Status in her external rela- 
tions and Swaraj in her internal affairs." A Na- 
tional Conference was held in New Delhi on Feb- 
ruary 12-13, 1923, for purposes of making arrange- 
ments for the calling of the National Convention 
after the elections of 1923. The scheme, however, 
did not fructify. The newly formed Swarajya Party 
in the Central Legislature put forward in the 
Legislative Assembly a demand for a Round 
Table Conference or Convention for recommend- 
ing a scheme of constitution for India. This de- 
mand was reiterated in 1925, when the Report of 
the Muddiman Committee was being discuss- 
ed in the Legislative Assembly. The demand of 
the Swarajya Party was not analogous to that of a 
Constituent Assembly, but the germs were there. 

The appointment of the Indian Statutory 
(Simon) Commission was considered by Indians an 
open challenge to their patriotism and it was at 
this stage that M. N. Roy put forward, for the 
first time, the idea of a Constituent Assembly. 
But it remained only an isolated suggestion. No 
political party owned it and, as such, it did not 
attract much public attention at that time. Even 
when in January, 1930, the Congress declared 
full independence as India’s goal, no motion 
was made about the Constituent Assembly. The 
resolution of the Congress Working Committee 
simply said, “We, believe, therefore, that India 
must sever the British connection and attain 
Purna Swaraj or complete independence.” 

The demand for a Constituent Assembly en- 
tered Indian politics in 1934. Refusing to ac 
cept the 1933 White Paper,’ because “it did not 
express the will of the people of India," the 
IDIOT MELIS 12.71.2070 AMORE ———— 


l. The Proposals for Indian Constitutional Reform, 
of 1933; Cmd. 4268. This was one of the cons- 
titutional bases of the 1935 Act. 
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Congress Working Committee said, "The only 
satisfactory alternative to the White Paper is a 
constitution drawn up by a Constituent Assembly 
elected on the basis of adult franchise or as near 
it a possible. . . On April 7, 1934, Gandhi ap- 
proved the proposal to revive the Swarajya Party. 
The Swarajya Party was formed at Ranchi early in 
May and it placed before the country a program- 
me which, inter alia, claimed for India, “in com- 
mon with other nations, the right of self-determi- 
nation." The Party maintained that the only 
method of “applying that principle is to convene 
a Constituent Assembly representative of all sec- 
tions of the Indian people to frame an acceptable 
constitution.” The policy of the Swarajya Party 
Was approved by the All-India Congress Com- 
mittee at its Patna Session in May, 1934. The 
demand for the Constituent Assembly from that 
time onwards became the platform of the Con- 
gress, although many Congress leaders did not 
understand its full meaning and significance. 
They took it as synonymous with an All-Parties 
Conference.* Jawaharlal Nehru took note of it and 
apprised his colleagues of the implications of the 
concept of a Constituent Assembly. “They did 
not realise,” wrote Nehru, “that the whole idea 
behind the Constituent Assembly is that it should 
be elected on a very wide mass basis. drawing 
its strength and inspiration from the masses.“ 
The Indian National Congress embodied the de- 
mand for the Constituent Assembly, explaining 
its meaning and significance, in a resolution pass- 
ed at the Faizpur session on December 28, 1936. 
The resolution stated, “The Congress stands for 
a genuine democratic State in India where poli- 
tical power has been transferred to the people 
as à whole and the government is under their 
effective control. Such a State can only come 
into existence through a Constituent Assembly 
elected by adult suffrage and having the power to 
determine finally the constitution of the coun- 


This demand was Subsequently ratified in re- 
Solutions passed by the Provincial Legislative As- 
Semblies in which the Congres commanded a 
Majority. When the Congress Ministries resign- 
ed in November, 1939, the Working Committee 


2. 


Chakrabarty, P. and C. Bhattacharya, 
Congress in Evolution, p. 30. 


3. alli Nehru, An Autobiography, p. 574. 
Ibid, 
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reiterated its demand for the Constituent Assem. 
bly and asserted that the right of Indians "to 
frame their constitution through a Constituent 
Assembly, is essential in order to remove the taint 
of imperialism from Britain's policy... They 
hold that the Constituent Assembly is the only 
democratic method of determining the constitu- 
tion of a free country, and no one who believes 
in democracy and freedom can possibly take ex- 
ception of it." The Working Committee believed 
that the Constituent Assembly alone "is the 
adequate instrument for solving the communal 
and other difficulties."* 


Demand Conceded 


During the next two years the idea of an 
Indian Constituent Assembly was prominently 
before the country and its pros and cons were ac- 
tively discussed. Many were sceptical about 1 
political efficacy. The Liberals were opposed to 
it as they deemed it an extremely democratic 
device and the people of India were not politically 
equipped to realise its significance. They favour- 
ed and believed in the more aristocratic confe- 
rence method, which had proved so useful in the 
British Dominions. The Princes, the Europeans, 
the landlords, and other vested interests were 
also opposed to it, as they apprehended their 
privileged position might disappear. Then, there 
was the avowed opposition of the Muslim League 
as they thought that the process of the Constituent 
Assembly would undermine the special rights and 
interests of the Muslims. After the Lahore reso- 
lution on Pakistan in 1940, the Muslim League 
changed its stand. The League adopted a favou- 
rable attitude towards the idea of the Constituent 
Assembly, but it demanded two separate Consti- 
tuent Assemblies, one for Pakistan and the other 
for Hindustan. The Constituent Assembly, 
for framing constitution, thus, became the demand 
for the Congress and the Muslim League both, 
though the former demanded a single Consti- 
tuent Assembly and the latter two separate Consti- 
tuent Assemblies, one for ‘Hindu India’ and the 
other for ‘Muslim India.’ Whether one or two, the 
idea of a Constituent Assembly being the proper 
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5. Resolution of the Working Committee of the 

Indian National Congress, November 1923, 
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method for the framing of a Constitution had 
clearly dawned by that time on public consciousness 
in the country, and it was with reference to that 
great upheaval that Jawaharlal Nehru declared 
that "it means a nation on the move, fashioning 
for itself a new Government of its own making 
through their own elected representatives.” It 
may also be added that the conception of a 
method for framing the Constitution of India 
had also found favour with the members of the 
Sapru Committee in the report of which. issued 
in 1945, was formulated a definite Scheme for 
the composition of a Constituent Assembly. 
The demand for the Constituent Assembly was 
accepted by the British Government for the first 
time in March, 1942, when Sir Stafford Cripps 
brought to India His Majestys Government's 
proposals for reforms. The Cripps proposals 
were rejected, but they had one redeeming fea- 
ture, namely, that the right of Indians to frame 
their own constitution through a Constituent 
Assembly was accepted. This was reiterated in 
the March 15, 1946 Statement of the Prime Min- 
ister. The Prime Minister, while recognising 
India’s right to independence, said, “Is it any 
Wonder that today India claims as a nation of 400 
million people that has twice sent her sons to 
die for freedom that she should herself have 
freedom to decide her own destiny? What form 
of government is to replace the present regime 
is for India to decide, but our desire is to set up 
forthwith the machinery for making that deci- 
sion." 


THE MAKING OF THE CONSTITUTION 

A notable feature of India’s Constituen: Assem- 
bly was the number of transformations it was 
subjected to in the course of its career between 
July-August 1946, when it was first elected, and 
November 1949, which marked the end of its 
complicated and arduous task. In its first stage 
the election of representatives was from the terri- 
tories from British India, excluding the Indian 
States, As said earlier, in the setting up of the 
Constituent Assembly, the Suggestions of the Cabi- 
net Mission, as outlined in the Statement of May 
16, 1946, were faithfully adopted. The Cabinet 
Mission had recognised only three main Commu- 
nities in British India : General, Muslim and Sikh, 
the “General” community including all persons 
who were not Muslims or Sikhs. As the smaller 
minorities would, upon the population basis, had 
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little chance or no representation, since they 
would lose their weightage which assured them 
seats in the Provincial Legislatures, the Cabinet 
Mission set out arrangements in paragraph 20 of 
the Statement to give them a full representation 
upon all matters of special interest to the mino- 
rities. In this paragraph the Cabinet Mission pro- 
posed that the Advisory Committee on Fundamen- 
tal Rights, Minorities and Tribal and Excluded 
Areas should contain due representation of the 
interests affected. The Advisory Committee on 
Fundamental Rights, “which will take the initia- 
tive in the preparation of the list of fundamental 
rights, the minority protection clauses and the pro- 
posals for the administration of tribal and exclud- 
ed areas...will make its recommendations to the 
constitution-making body and will also suggest at 
which stage or stages in the Constitution these 
provisions should be inserted: that is, whether in 
the Union, Group or Provincial Constitution or 
in any two or more of them." 


On this basis the allotment of seats among the 
various Governors Provinces and communities 
in British India was setout at 292. In order to 
represent the Chief Commissioners’ Provinces 
there were added to Section A the member repre- 
senting Delhi in the Central Legislative Assembly, 
the member representing Ajmer-Merwara in the 
Central Legislative Assembly, and a representative 
to be elected by the Coorg Legislative Council. 
To Section B was added a representative of Bri- 
tish Baluchistan. The Indian States were given, 
on the basis of the calculations adopted for Bri- 
tish India, the maximum of 93 seats. Thus, the 
total membership of the Assembly was 389; 296 
from British India and 93 representatives of the 
Indian States, 


On the basis of the proposals of the Cabinet 
Mission, elections were held in July-August, 1946 
to the 296 seats allotted to British India. Two 
facts relating to the Congress attitude to Assembly 
elections are significant to note. In order to make 
this august body as truly representative as 
possible of all elements in India’s national life, 
the Congress adopted two basic norms in the 
selection of its candidates for lection. The 
first was that the Congress candidates should 
represent the country as a whole and various 
view points within the party itself; and, secondly, 
2a Sa ROS V ee 

6. See ante for details. 
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due care should be taken to bring on its list can- 
didates capable of representing country’s dyna- 
mism irrespective of party affiliations. It was, ac- 
cordingly, ensured that persons of exceptional abi- 
lity outside the Congress party found places in the 
Constituent Assembly, and that minority Com- 
munities were justly represented. The Cabinet 
Mission had guaranteed seats for Muslims and 
Sikhs only and no provision was made for the 
Tepresentation of other minorities, such as, Par- 
sis, Anglo. Indians, Indian Christians, members 
of the Scheduled Castes and even women. In some 
cases, instructions were issued by the Congress 
Working Committee to the Presidents of the Pro- 
vincial Congress Committees to recommend the 
names of specified persons for nominations. All 
minority communities were represented usually by 
the members of their choice. Of the two hundred 
and five members elected to the Assembly from 
the Governors’ Provinces on the Congress vote, 
as many as thirty were from outside the party. 
From the minorities, the Scheduled Castes account. 
ed for twenty-nine; the Indian Christians had six, 
Anglo-Indians three, Parsis three and tribals 
four. 


This anxiety of the Congress to secure the 
assistance of the best available talent of the 
country for framing India's new Constitution was 
. . reflected in the composition of the Drafting Com- 
mittee. Of the seven members of the Drafting 
Committee, only K. M. Munshi and later T. T. 
Krishnamachari were members of the Congress 
Party One member, Muhammad Saadulla, was 
a member of the Muslim League; and the others 
B. R. Ambedkar, Alladi Krishnaswami Ayyar, 
N. Madhava Rau and D. P. Khaitan were inde- 
pendent members. B. R. Ambedkar, who was 

chairman of the committee and who piloted 
che Constitution through the Assembly, had been 
lor many years a vigorous critic of the Congress 
and its politics. He remarked on his election: “I 
- Bad not the remotest idea that I would be called 
Upon to undertake more responsible functions. I 
Vas therefore greatly surprised when the Assembly 
ected me to the Drafting Committee. I was 


„ Among them wore: 8. Radhakrishnan, 
" H.C. Mookherjee, Alladi Krishnaswami 
I Anz Gopalaswami Ayyangar, B. R. 


nam, M. R. 
and 


more than surprised when the Drafting Committee 
elected me to be its chairman.” 

The Partywise break-up of the Assembly's 
British Indian membership was as follows: 


Congress . 208 
Muslim League „ 73 
Unionist e 1 
Unionist Muslims - 1 
Unionist Scheduled Caste «du 1 
Krishak Proja "T 1 
Scheduled Castes Federation ats 1 
Sikh (non-Congress) tee 1 
Communists xan AER 
Independents se 8 

296 


Out of the 296 members, 207 members took 
part in the inaugural session on December 9, 1946. 
Seventy-six out of a total of eighty Muslim mem- 
bers abstained; and only the four Congress mem- 
bers attended. As for the 93 seats allotted to the 
States, a Negotiating Committee set up by the 
Chamber of Princes and a corresponding States’ 
Committee appointed by the Constituent Assemb- 
ly agreed on the scheme of distribution of seats 
as in British India.“ On the basis of the agreed 
scheme of distribution, Baroda; Cochin, Udaipur, 
Jaipur, Jodhpur, Bikaner, Rewa and Patiala were 
the first to select their representatives and they 
took their seats in he Constituent Assembly on 
April 28, 1947. 


————————MÀ—À— — 

8. Constituent Assembly Debates, Vol. XI, pp. 
973-4. 

9. Bigger States, which had a right to be re. 
presented on the strength of their population, 
were to be allotted seats on the basis of one 
seat for a million of the population (fractions 
of three-fourths or more counting as one and 
lesser fraetions being ignored). Smaller States 
were classified into (1) Frontier Groups and 
(2) Interior Groups. In the case of these 
States fractions of more than half a million 
of population were to be counted as one, lesser 
fractions ignored. There were 20 single States 
with a population of 61.86 million. The total 
number of seats allotted to them were 60, 
in the following numbers; Hyderabad (16), 
Mysore (7), Tranvancore (6), Kashmir and 
Gwalior (4 each), Baroda and Jaipur (3 each) 
Udaipur, Jodhpur, Rewa and Patiala (2 each) 
and Cochin, Bikaner, Alwar, Kotah, Indore, 
Bhopal, Kolhapur, Dholpur and Mayur- 
bhanj (one each), Four seats were allotted 
to tho Frontier Groups of States with an 
aggregate population of 3.32 million. Twenty- 
nine seats went to States classified as Interior 
Groups with a total population of 27.82 

n. 
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The next phase was reached with the partition. 
As a result of the partition, West Bengal was 
allotted a membership of nineteen (fifteen general 
and four Muslim seats) and East Punjab twelve 
(six general, four Muslim and two Sikh seats). 
The representation of Assam was reduced to 
eight. The membership of the Constituent As- 
sembly underwent, in consequence, the following 
revisions : 


Governors’ Provinces dopo sn 
Ajmer-Merwara, Delhi and Coorg aN 3 
Indian States nas OO 


It was further decided that fresh elections 
would be held to the Constituent Assembly in 
the new Provinces of West Bengal and East 
Punjab. Subsequently on January 27, 1948, the 
Constituent Assembly itself added two more mem- 
bers to West Bengal and, in view of the change 
in the communal strength in East Punjab, the 
representation of that Province was altered so as 
to provide for eight general seats and four Sikh 
seats." 


After partition the Congress majority in the 
Assembly jumped to 82 per cent. There was no 
conceivable opposition. The twenty-eight Mus- 
lim League members from the non-Pakistan Pro- 
vinces, who took their seats in the Assembly, were 
sharply divided among themselves, The Muslim 
League was “suspect” in India and Pakistan 
having been created there was no motivating 
Íorce which could bind them together in a co- 
hesive body. Nor was there any dynamic leader 
to whom they would have looked for guidance. 
Their only aim was to safeguard the interests of 
the Muslims who had not opted for Pakistan. 
They still feared Hindu domination and, there- 
fore, turned to Nehru and the Congress leader- 
ship for the protection of the interests of their 
community. The Constituent Assembly was the 
Congress. At the Centre and in the Provinces 
there were Congress Governments too. As Gran- 
ville Austin has said, "The Assembly, the Cong- 
tess, and the government were, like the points 
of a triangle, separate cntities, but, linked by 
overlapping membership, they assumed a form 
infinitely meaningful for India" 


— —— —ẽ 


10. Constituent Assembly Debates, Vol. 
3-13, mae 
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While the Constituent Assembly was in session 
holding its deliberations between December 1946 
and November 1949, many of the smaller states 
were merged in the Provinces; many others were 
united to form Unions of States; and some were 
directly administered by the Centre as Chief Com- 
missioners’ Provinces. These changes necessitated 
for a readjustment of representation of the States 
from time to time. The allocation of seats on 
Octber 15, 1949 was: Hyderabad 16, Mysore 7, 
Kashmir, 4, United State of Kathiawar (Saurash- 
tra), 5, United State of Rajasthan, 12, United 
State of Vindhya Pradesh, 4, United State of 
Gwalior-Indore-Malwa (Madhya Bharat) 7, 
Patiala and East Punjab States Union, 3, United 
State of Travancore-Cochin 7, Bhopal 1, Hima- 
chal Pradesh and Bilaspur 1, Cooch Bihar 1, 
Kutch 1, Manipur and Tripura 1, Bombay States 
8, Central Provinces and Berar States 8, Madras 
States 1, Orissa States 5, and United Provinces 
States 2,—total 89. Hyderabad did not send its 
representatives at any stage of its deliberations. 


Immediately after the elections to the Consti- 
tuent Assembly the Congress started in a busi- 
ness like way. In July even before the election 
results began coming in, it set up an Experts 
Committee? consisting of Jawaharlal Nehru as 
the Chairman and Asaf Ali, K.M. Munshi, N.M. 
Gopalaswami Ayyangar, K. T. Shah, D. R. Gad- 
gil, Humayun Kabir and K. Santhanam as 
members, for preparing material for the 
Assembly. The Committee held two sessions. The 
first from July 20-22 and the second from August 
15-17, and evolved the procedure to be followed 
in the Assembly. The Committee contemplated 
that, inter alia, Assembly would elect a Funda- 
mental Rights Committee with a membership of 
forty-five, all of whom need not necessarily be 
members of the Assembly. This Committee was 
to consist of three sections, one dealing with 
fundamental rights. the second with the protec- 
tion of minorities and the third sub-committee 
with the special interests of tribal and excluded 
areas. 


At the first meeting of the Experts Committee 
held at New Delhi on July 20, 1946, two memo- 
randa were submitted by K. M. Munshi and K. 
Santhanam as basis for discussion by the Commi- 
tee. Preliminary discussion centred round the 
Bm a eee ee 


12. The Committee was set up by a Resolution of 
the Congress Working Committee. 
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scope and powers of the Constituent Assembly. 
The Committee agreed with the chairman's opi- 
nion "that though the Constituent Assembly will 
come into being in accordance with the procedure 
laid down in the Statement of the Cabinet Mis. 
sion and the Viceroy dated May 16, 1946, once 
it has come | into being it will be a sovereign 
body and shall act as such except in so far as the 
members composing it are morally committed to 
their acceptance of the framework laid down 
by the Cabinet Mission's Statement of May 16.” 

But Gandhi said that it was not. “It was no 
use”, he maintained, "declaring some body else's 
creation a sovereign body, although he made 
an earnest plea that all parties should join the 
Assembly in an effort to work it.“ The Consti- 
tuent Assembly met as scheduled on December 9, 
1946. The Muslim League boycotted its delibera- 
tions, although the December 6 statement of the 
British Government had accepted the League's 
interpretation of the grouping clauses.” All the 
other communities of India were there. But 
when nearly one-fourth of the nation was not 
represented in the Constituent Assembly, by any 
canon of constitutional propriety, if not legality, 
and when it met at the behests of an alien Gov- 
ernment, with indirectly elected members, it could 
not claim to be a sovereign body competent to 
frame the constitution for the whole nation. 
Despite these obvious infirmities from which it 
suffered when it met in December 1946, Maulana 
Abul Kalam Azad, Jawaharlal Nehru and 
Rajendra Prasad, who had been elected President 
of the Assembly at its second sitting, firmly believ- 
ed that it was a sovereign body, as its authority 
came from the people of India, despite certain 
limitations placed by the Cabinet Mission on the 
activities of the Assembly, 

The Assembly gave its own answer to those 
questions in its Rules, when it arrogated to itself 
the authority to control its own being. Rule 7 
Provided: “The Assembly shall not be dissolved 
except by a resolution assented by at least two- 


13. B. Shiva Rao (Ed.), The Framing of India's 
Constitution, Select Documents, Vol. I, Docu- 
ment 64(1), pp. 326.7. 

14. Interview with Louis Fischer held about June 


1946, Tendulkar, D.C » Life of 
ohandas Vol. 
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Constitution, Select Documents, Vol. I, Docu- 
ment 65, pp. 344.48. 


M: 
Karamchand Gandhi, VIL 


395 


thirds of the whole number of members of the 
Assembly." Nehru rather put the matter bluntly 
when he said that the British could now dissolve 
the Assembly by force. "We have gone through 
the valley of the shadow," and we will go through 
it again for true independence," he declared. In 
quick succession came the February 1947 State- 
ment by the Prime Minister representing the deci- 
sion of His Majesty's Government and the 
Mountbatten Plan of June 1947, about the Parti- 
tion of India and as a result thereof the setting 
up a separate Constituent Assembly for Pakistan. 
The Indian Independence Act, 1947, came into 
effect on August 15 giving legally to the Consti- 
tuent Assembly the status it had assumed since 
its inception. 

Although it was certain in late January, 1947, 
that the Muslim League would never join the 
Constituent Assembly, yet hoping against hope, it 
kept its doors open. Accordingly, the second ses- 
sion of the Assembly restricted itself to the prelimi- 
nary work of moving the Objectives Resolution, 
of electing Committees to begin drafting funda- 
mental rights and a federal system, and of open- 
ing negotiations with the Rulers of the Indian 
States. On the amendment of M. R. Jayakar the 
discussion on the Objectives Resolution was post- 
poned so as to enable representatives not only 
of the Muslim League, but of the Indian States, 
too, to participate in the deliberations of the 
Constituent Assembly. 


The Assembly was adjourned till January 20, 
1947, but the Muslim League continued with its 
boycott when it met after the adjournment. 
After the acceptance of Partition the position 
was entirely changed. Jinnah and the League 
leadership agreed that the Muslim League mem- 
bers of the Assembly from the non-Pakistan Pro- 
vinces should participate in its deliberations, and 


16. Constituent Assembly Debates, Rules of Pro. 
cedure and Standing Orders, Rule 7, Chapter 
III. 

17. Nehru at the meeting of the All-India Co: 
Committ». January 5, 1947, Banerjee, A.C., 
Constitutional Documents, Vol. III, p. 284. 

18. According to Section 8[2(e)] of the Indian In. 
dependence Act, 1947, the Central Assembly 
elected in 1945 ceased to function on August 
15 and the Constituent Assembly became the 
Constituent Assembly (Legislative) as well 
as the Constituent body. Hence the Constituent 
Assembly sat for two Purposes: as a constituent 
body and as the national legislature and for 

both these purposes it sat at different times. 
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play their part in the framing of the future cons- 
titution of India, with a view to securing the 
interests of the Mussalmans, who were to remain 
in India, by providing effective safeguards. 
When the Assembly met for the fourth session on 
July 14, 1947, the Muslim League members from 
the non-Pakistan Provinces took their seats and 
declared themselves as "loyal and law-abiding 
citizens of India." Now, the Constituent Assemb- 
ly was not bound by the provisions of the Cabinet 
Mission Plan. It was competent to chalk out its 
own course and to establish a federation of its 
own choice, with as strong a Centre as desired. 


Jawaharlal Nehru, moving the Objectives Resolu- 
tion on December 13. 1946, described it as a 
solemn pledge to the people “which they would 
redeem in the constitution they would frame”. 
The fundamental propositions laid down in the 
Resolution, he said, were not controversial. No 
body challenged them in India “and nobody 
ought to challenge them, and if anybody does 
challenge, well we accept the challenge and we 
hold on to our position, Thus, the foundation 
of the constitutional structure was laid by the 
Objectives Resolution. !t inier alia, provided 


“(1) This Constituent Assembly declares its 
firm and solemn resolve to proclaim India as an 
independent sovereign Republic, and to draw up 
for the future governance, 4 Constitution; 

(4) Wherein all power and authority of the 
Independent Sovereign India, its constituent parts 
and organs of government, are derived from the 
people; and 

(5) Wherein shall be guaranteed and secured to 
all the people of India justice, social, economic 
and political; equality of status, of opportunity 
and before the law; freedom of thought, expres- 
sion, belief, faith, worship, vocation, association 
and action, subject to law and public morality, 
and 


(6) Wherein adequate safeguards shall be pro- 
vided forminorities, backward and tribal areas, 
and depressed and other backward classes; and 

(7) Whereby shall be maintained the integrity 
of the territory of the Republic and its sovereign 
rights on land, sea, and air according to justice 
and the law of civilised nations; and 


(8) This ancient Jand attains its rightful and 


— — —— — — 
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honoured place in the world and makes its full 
and willing contribution to the promotion of 
world peace and welfare of mankind." 

The Assembly adopted the Objectives Resolu- 
tion on January 22, 1947. It sought to set forth 
fundamental objectives which were to guide the 
deliberations of the Constituent Assembly. Its 
main ingredients may, thus be summed up: 


(1) that India is to be an independent and so- 
vereign Republic; 

(2) that it is to be a democratic Union with 
equal level of self-government in all the constitu- 
€nt parts. "There cannot be," as Nehru emphasised, 
"different standards of freedom as between the 
peoples of the states and the people outside the 
states"; 

(3) that all power and authority of the 
Union Government and the Governments of the 
constituent parts is derived from the people; 


(4) that the constitution must strive to obtain 
amd guarantee to the people justice based upon 
social economic and political equality, equality 
of opportunity and equality before the law; 

(5) that there should be freedom of thought, 
expression, belief, faith, worship, vocation, asso- 
ciation and action, subject to law and public 
morality; 

(6) that the constitution should povide just 
rights for minorities, backward and tribal areas, 
and depressed and other backward classes so that 
they be equal participants in and receipients of 
social, economic and political justice; and 

(7) to frame a constitution which should secure 
for India a due place in the comity of nations 
and to contribute to the promotion of world peace 
and the welfare of mankind, 


The Constituent Assembly had eight major 
committees*—Rules, Steering, Advisory, Drafting, 
Union Subjects, Union Constitution, Provincial 
Constitution and States, Either Nehru, Patel or 
Prasad chaired each of these committees, and in 
many cases the other two or Azad were also pre- 
sent, Wich seven other Assembly members“ 


20. The Assembly had a total of more than fifteen 
Committees, The Advisory Committee had 
two sub-committees, Fundamental Rights 
and Minorities. 

21. G. B. Pant, P. Sitaramayya, Alladi Krishna- 
swami A N. G. Ayyangar, K. M. Munshi, 
B. R. Ambedkar, and Satyanarayan Sinha. 
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these leaders constituted an inner circle in the 
Committees of the Assembly.’ After August, 1947, 
the Constituent Assembly was a one-party body 
in an essentially one-party country. In other words, 
the Constituent Assembly was Congress and 
the Congress was Ind a. And it was a Congress 
Government, too, both at the Centre and the 
Provinces. “The Assembly, the Congress and 
the Government”, says Granville Austin, “were 
like the points of a triangle, separate entities, but 
linked by overlapping membership, they assumed 
a form infinitely meaningful for India.“ The 
inner circle in the Committees of the Assembly 
demonstrated the inter-locking of the three or- 
ganisations, for with one exception all were also 
members of the Congress or of the Central Govern- 
ment.“ 


The bricks and mortars of the constitutional 
structure were provided by the Reports of the 
Union Powers Committee, the Provincial Consti- 
tution Committee, the Advisory Committee on 
Minorities, the Fundamental Rights Committee, 
Committees on Chief Commissioners, and Finan- 
cial Relations between the Union and States, the 
Advisory Committee on Tribal Areas, and the 
ad hoc Committee on the Supreme Court. The 
final shape and form were given by the Drafting 
Committee consisting of seven members with 
B. R. Ambedkar as Chairman While present- 
ing the Draft Constitution to the President of 
the Constituent Assembly, Ambedkar observed, 
“In preparing the Draft, the Drafting Committee 
Was of course expected to follow the decisions 
taken by the Constituent Assembly, or by the 
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22. Granville Austin, The Indian Constitution: 
Cornerstone of a Nation, p. 9. 


28. Nehru, Patel, Azad, N.G. Ayyangar and Satya- 
narayan Sinha were Ministers of the Central 
Government. Pant was the Chief Minister 
of the United Provinces, Rajendra Prasad 
was the President of the Constituent 
Assembly and a member of the Congress Work- 
ing Committee. Azad, Patel, Nehru, Pant, 
Satyanarayan Sinha were members of the Con- 
gress Working Committee. Alladi Krishna- 
Swami Ayyar was neither a minister nor a 
member of the Congress. 

24. The other members were: N. Gopalaswami 

1 r,  Alladi wami  Ayyar, 
K unshi, Saiyad Mohd.  Saadulla, N. 
Madhava Rau, and D.P. Khaitan. Sir B.L. 

Mitter, though originally appointed a member 

of the Committee, was unable to attend after 

the first meeting as he ceased to be a member 
of the Constituent Assembly. 
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various Committees appointed by the Constituent 
Assembly. This the Drafting Committee has endea: 
voured to do as far as possible. There were, 
however, some matters in respect of which the 
Drafting Committee felt it necessary to suggest 
certain changes.“ There was one important 
change in the Draft from the Objectives Resolu- 
tion which provided “wherein the said territo- 
rics....shall possess and retain the status of 
autonomous units, together with residuary pow- 
ers... ... The Draft, on the recommendations 
of the Union Powers Committee, proposed that 
the residuary powers should vest in the Union 
(except as regards the Indian States).“ The 
original idea of autonomous units of the Union 
of India was substituted by that of a strong 
centre and it was essentially: necessitated by the 
partition of the country.* Wi 

The Drafting Committee was appointed by 
the resolution of the Constituent Assembly on 
August 29, 1947, and it submitted its Report on 
February 21, 1948. The Draft Constitution was 
presented to the Constituent Assembly on Nov- 
ember 4, 1948, for consideration, thus, providing 
4 sufficiently long opportunity to the public, the 
press and the Provincial Legislature to discuss 
it and focus public opinion. Its first reading 
comprised general discussion which commenced 
on November 4 and continued till November 9. 
Then, began the second reading or consideration 
of the clauses of the Draft and it continued from 
November 15, 1948 to October 17, 1949. As 
many as 7,635 amendments were tabled, out of 
which 2,978 were actually moved and discussed, 
The Assembly again sat on November 14, 1949, 
for the third reading of the Draft and it con- 
cluded on November 26. On this date the Con- 
stitution received the signatures of the President 
of the Constituent Assembly and it was declared 
passed, 


The final session of the Constituent Assembly 
was held on January 24, 1950. It unanimously 
elected Rajendra Prasad as the first President of 
the Republic of India under the new Constitu- 
tion which came into force on January 26, 1950. 


25. Draft Constitution of India, p. iii. 

26- Draft Constitution of India, Article 293, 

27. The Objectives Resolution was moved on 
December 13, 1946 and adopted on January 


22, 1947. The partition of India was agreed 
to on June 3, 1947. 
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‘This date was specifically chosen for the inaugu- ` 


ration of the Indian Republic, as it was on Janu- 
ary 26, 1930 that the indian Nauonal Congress 
had passed the historic resolution at its Lanore 
sess.on to win independence, since then this re- 
solution was repeated every year at public meet- 
ings all over the country till India became inde- 
peudent in 1947. It was, theretore, deemed apt 
and reverential to synchronise the inauguration 
of the Republic of India with the “Independence 
Day” celebrations on January 20, 1950. 

The partition had made the task of the Consti- 
tut.on-makers tremendously arduous. Lhe pro- 
blems they had to tackle were many and difh- 
cult to resolve. They had to devise a scheme of 
government for 400 million peopie in no way 
homogeneous and alike. There were scores oí 
communities speaking different languages, pro- 
lessing different faiths, practising different cus- 
toms, following different traditious and emphasis- 
ing different cultures. The demand ot the Muslim 
League tor the division of India on religious ba- 
dis, culminating ultimately in slicing terriiories 
in the West and the East, had completely chang- 
ed the pattern of the political Set-up originally 
contemplated. The first task of the Constitu- 
lion-makers was to adequately provide for the 
unity and integrity of the country in the presence 
OL a foreign State within the very compound of 
India. 

The creation of Pakistan did not mean the 
total exit of the Muslims from India. More 
than ten per cent of the total population of the 
country was left on the Indian side of the bor. 
der and that, too, in the same Provinces from 
where the cry that Islam was in danger was rais- 
ed first. Having been left leaderless and forsaken 
by their own co-religionists whose battle they had 
fought, these political orphans were to be rehabi- 
litated with adequate guarantees for the protec- 
tion of their religion and culture. The object 
was to instil in them the sense of belongingness 
to India and the faith of a unified nation. To. 
gether with the problem of the Muslims, and 
equally important, was the problem of nearabout 
lortymillon untouchables, numerous other 
minority groups, backward people and arcas, like 
tribes and tribal areas, who were to be protected 
from the centuries-old Oppression and  suppres- 
sion, 


Then, there was the baffling problem of the 
Indian States, 562 in number. The declaration 
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ol lapse of Paramountcy on transfer of power 
had created an intriguing situation. The States 
were left free “to enter into a federal relation- 
ship with the successor Government or Govern- 
ments or failing this, enter into political arrange- 
ments with it or them."^ Interpreted in terms 
9f law, the Memorandum prepared by the Cabi- 
net Mission on “States, Treaties and Para- 
mountcy” and endorsed by the Mountbatten 
Plan left any Prince or a combination of Princes 
free to declare his or their independence and 
even to enter into negotiations with any foreign 
power and thus became islands of independent 
territory within the country, In fact, some States, 
such as Hyderabad and Junagadh, had begun to 
flirt with foreign States. Junagadh, a small State 
in Kathiawar, acceded to Pakistan, and Pakis- 
tan accepted the accession, even though the 
population of the State was predominantly Hindu. 
Apparently, the Nizam of Hyderabad desired to 
maintain an independent status. Envoys from 
the  Nizam's Court, together with intermediaries 
like Sir Walter Monckton, went silently to and 
from Delhi “carrying terms and proposals, feelers 
and conditions”. By November, 1947, no more 
than a Standstill Agreement could be secured 
from him, prolonged negotiations failed to per- 
suade His Exalted Highness to accede to India 


The position of the Indian National Congress 
was clear enough on the issue of Indian States, 
On July 15, 1947 the All-India Congress Com- 
mittee categorically rejected the claim ofsome of 
the States and the theory of Paramountcy. Speak- 
ing at this meeting Nehru said that the States 
have only two alternatives : they could join the 
Union of India either individually or in groups. 
"There is no third way out of the situation— 
third way meaning independence or special rela- 
tion to a foreign power.” Coupland had aptly 
said, "India could live if its Muslim limbs in 
the north-west and north-east were amputated but 
could it live without its heart?" The heart of 
India was its Princely States. The foremost con- 
cern of the Government of Independent India 
was to conserve the heart of India. 


Immediately after the plan to partition and 
grant of Independence on August 15, 1947, was 
Announced, the Interim Government decided to 


— — 

28. Memorandum of the Cabinet Mission on 
“States, Treaties and Paramounwy", May 12, 
1946. 
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set up a State Ministry to deal with the prob- 
lem of Indian States. This Ministry was placed 
under the charge of Sardar Vallabhbhai Patel, 
By August, 1947, all the 562 States, with the ex- 
ception of Hyderabad, Jammu and Kashmir and 
Junagadh, had been persuaded, by a combina- 
tion of cajolery and firmness, to sign Instruments 
of Accession and Standstill Agreements which had 
the effect of surrendering their powers in the three 
fields of foreign relations, defence and communica- 
tion, and maintaining unchanged all arrange. 
ments in other matters. 

The unity of what had been left as India after 
the partition was so vital that the Government 
of India could not view with equanimity and 
trifling. The people of Junagadh forced the 
Nawab to flee to Karachi and in November 
1947 the Muslim Dewan of the State was com- 
pelled to invite the Government of India. Juna- 
gadh became a part of the Union of India as a 
result of plebiscite in February, 1948. In Hydera- 
bad the situation became explosive as a result of 
disorder that broke out inside the State, fanned 
by the Communist-led peasants of Telengana and 
the ugly acts of a violent fanatical group of Mus- 
lim militants, Razakars, Even raiders from Hyder- 
abad made incursions into Indian territory. 
Indian troops were, consequently, ordered to en- 
ter Hyderabad and after four days of ‘police 
action’ the Nizam capitulated. He agreed to 
accede to the Indian Union in November, 1948 
and became the nominal head of the State. 

Along with Hyderabad, Kashmir was another 
problem. The Maharaja of Jammu and Kashmir 
refused to accede either to Pakistan or India prior 
to August 15, 1947. In October, 1947 the Pathan 
tribesmen from Pakistan raided Kashmir and 
threatened its capital, Srinagar. The Maharaja in 
desperation sought military aid from India which 
Was given only on his agreeing that the State of 
Jammu and Kashmir should accede to India. For 
the Government of India it was announced by 
Lord Mountbatten as Governor-General that “as 
Seon as law and order have been restored in Kash- 
mir and her soil cleared of the invader, the ques- 
Hon of the accession should be settled by reference 
to the people.” Although a cease-fire was agreed 
"Pon on January 1, 1949, through the good offices 
of the United Nations, the Kashmir question has 


29, White p, 


sper on Indian 
p. 18. 
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been the major issue in dispute between India and 
Pakistan ever since. The cease-fire line has be- 
come a de facto frontier. 


The work accomplished by Sardar Vallabh- 
bhai Patel in the States Ministry rationalised the 
political map of India by the merger or the con- 
solidation and integration of the Indian States, 
it was a silent revolution and India was unified 
as never before in her history. No fewer than 
?16 smaller states were abolished as separate units 
and merged into the Provinces. States number- 
ing 275 in all were integrated to form five new 
Unions with a Rajpramukh as the head of a 
Union of States. The Rajpramukh was chosen 
by the States integrated into a Union. Sixty-one 
Statés were brought under direct Central admin- 
istration either as separate units or in consoli- 
dated blocks. The States of Hyderabad, Mysore 
and Jammu and Kashmir were left unaffected by 
these changes. 

The White Paper on Indian States had said 
that Indian independence would have no mean- 
ing if the people of the States did not have the 
same political, social and economic freedom, as 
those enjoyed by the people of the Provinces, AII 
the Princely States, save for a few enlightened 
States, such as Mysore, were notoriously beckw: 
and even feudal. The makers of the Constituti 
had, therefore, to devise means to make them 
viable and sizable units with democratic instit 
tions. The process of integration and democrati- 
zation began after their accession to India. 

To forge unity out of numerous diversities, 
both natural and artificial, was, therefore, the fore- 
most task of the Constitution makers. But their 
real and stupendous task was, as Jawaharlal Nehru 
explained in the Constituent Assembly, “to free 
India through a new constitution, to feed the 
starving people and to clothe the naked masses, 
and to give every Indian the fullest opportunity 
to develop himself according to his capacity. 
On che mid. might of August 14, 1947, Nehru in a 
moving speech called upon the members of the 
Constituent Assembly to take a pledge of dedication 
of service to India and humanity. "Long ago," 
he said, "we made a tryst with destiny, and now 
the time comes when we shall redeem our pledge 
not wholly or in full measure, but very substan- 
tially...” Radhakrishnan believed that India 
— 
30. me Assembly Debates, Vol. II. p. 
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"must have a socio-economic revolution," aiming 
not only to bring about "the real satisfaction of 
the fundamental needs of the common man," 
but to go much deeper and bring about “a fun- 
damental change in the structure of Indian so- 
ciety." On the achievement of this social change 
depended India’s survival. “If we can not solve 
this problem," explained Nehru, all our paper 
constitutions will become useless and purposeless, . 
If India goes down, all will Eo down; if India 
thrives, all will thrive; and if India lives, all will 
E 


The task of the Constituent Assembly was, 
therefore, to devise a constitution that would 
serve the ultimate goal of social revolution, "of 
national renaissance.’ Simple drafting of the 
fundamental rights and moral precepts of a 
preamble were only a parchment of paper unless 
the political machinery established by the constitu- 
tion did not foster or at least permit a social re- 
volution to reach the destination. 


The basic aims and objectives of the new State 
of India find their expression in the Objectives 
Resolution approved by the Constituent Assembly 
on January 22, 1947, and it laid the foundation 
of the constitutional Structure. [t was the Cong- 
ress Expert Committee, presided over by Nehru 
that set India to her Présent constitution. This 
committee was appointed by the Congress Work- 
ing Committee to prepare materials for the Cons. 
tituent Assembly and six of jts eight members 
body. Vallabhbhai 


Other invitees were V. K. Krishna Menon, A, 
Appadorai, Mridula Sarabhai and Raja Hathee 
Singh. The Committee drew widely upon the 


31. (old., pp. 269-73, Like views were expressed 
_ by many other Assembly Members, Cre n 
‘asad, President of the Constituent Assembly 
explained that the Assambly and Government's 

aim was "to end poverty and squalor... to 


j and to 
ensure decent conditions of living", Ibid., 


32. Ibid., Vol. IL, pp. 317.88. 


33. Granville Austin, The Indian Constitution: 
Cornerstone of a Nation, p. 27. 

31. The Committee was formed on July 8, 1946 

atid it consisted of Asaf Ali, K. M. M: i 

. Ayyangar, K.. Shah, K. Santhanam 

(all members of the Constituent Assembly) 


Humayun Kabir and D.R. Gadgil, i 
m à adgil, besides 
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mature experience of advanced democratic coun- 
tries. The Union Constitution Committee and 
Provincial Constitution Committee ransacked all 
the known Constitutions of the world. They 
borrowed freely from the Government of India 
Act, 1935, although they deviated from it when- 
ever they believed it was necessary. 


BASIC DECISIONS 

Seven of the decisions regarding the nature of 
the new State which were made with due consi- 
deration, but without significant opposition were ; 
India should have a written constitution, it 
should be a federal State; it should be a republic; 
it should have a parliamentary democracy, it 
should be a member or the Commonwealth of 
Nations; it should be secular State and, it should 
be a Welfare State. 


A Written Constitution 

For a federal State the constitution must almost 
necessarily be a written constitution which defines 
the relations between the Central Government 
and the regional Governments, demarcates the 
sphere of each, and is paramount to the consti- 
tutions of regional Governments, if each compo- 
nent part of the union has its own separate consti- 
tution. To base the arrangements which are in- 
herent in a federal polity “upon understandings 
and conventions,” as D.cey said, "would be certain 
to generate misunderstandings and disagree- 
ments.“ Moreover, the demand for Constituent 
Assembly and the making of constitution by that 
body postulates that it must be a written consti- 
tution, 


There were other compelling reasons for India 
tọ opt for a ritten constitution and that, too, 
for an elaborate and detailed document. India 
inherited a written constitution in the Govern- 
ment of India Act, 1935, one of the longest pieces 
of legislation ever enacted by the British Parlia- 
ment. This Act, supplemented. by the Indian In- 
dependence Act, 1947, another elaborate measure 
of the British Parliament with certain amending 
statutes, passed by ihe Constituent Assembly of 
India, gave the Indian Union a working constitu- 
tion till 1950 when the new Constitution became 
Operative. The Constitution-makers thoroughly 

iliar with the provisions and implications of 
the 1935 Act, and with the practical experience of 


35. Dicey, A. v., Law of the Constitution, p. 142. 
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the machinery of Government then availaable ins- 
tinctively borrowed profusely from it and in many 
cases entire Sections from the Act were transferred 
to the new Constitution. It was frankly admitted 
by B. R. Ambedkar in the Constituent Assembly 
that the Draft Constitution had reproduced a 
good part of the provisions of the Government 
of India Act, 1935, and “There is nothing to 
be ashamed of borrowing...” The Drafting Com- 
mittee also believed, and so did other Assembly 
Members, that to effect a smooth transfer of 
authority from the British Indian Goyernment 
to the Government of India a variety of details 
should be included in the Constitution in order 
to preserve administrative continuity and efficien- 
cy. At the time of independence, India inherited 
a well-established system of constitutional law- 
Ambedkar told the Constituent Assembly that the 
provisions taken from the Government of India 
Act, 1935, related mostly to the details of admi- 
nistration. “I agree,” he added, “that adminis- 
trative details should have no place in the 
Constitution. I wish the Drafting Committee 
could see its way to avoid their inclusion in the 
Constitution. But this is to be said on the necessity 
which justifies their inclusion...” Whatever be 
the justification, it served to add to the enormity 
to the size of the Constitution of India. 


Then, the task of the Constitution-makers was 
preconditioned by inescapable factors of previous 
régime and the politico-economic setup of the 
Vast sub-continent, Highly divergent elements 
had to be welded together and units widely differ- 
ing from one another were to be brought toge- 
ther in an organic unification. These differences 
reated difficulties in the legislative and adminis- 
trative set-up and the Constitution originally pro- 
vided for four distinct types of units—Part A, Part 
B, Part C and Part D of the First Schedule—on a 
different constitutional level. Moreover, the unity 
9f what was left as India was so vital a necessity 
for the politica] strength, full economic develop- 
ment, and the cultura] expression of the people 
that the Constitution-makers followed the prece 
dent of Canada and prescribed, in the federal 
Polity they established a full dressed constitution 
lor the States comprising the Indian Union. The 
Constitution als elaborately dealt with the com- 
Plicated problem of relations between the Union 


36. Constituent Assembly Debates, Vol. VIII, p. 
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and the States as well as inter-State co-ordination 
and adjudication of disputes relating to the 
Water of inter-State rivers or river valleys. Not 
oblivious of the centrifugal forces that worked in 
India from the dawn of her history and in order 
to checkmate any recurrence of fissiparous ten- 
dencies arising out of various divergent elements 
in the Indian social life, the Constitution-makers 
armed the Union with adequate powers to meet 
any contingency whenever any grave threat, in- 
ternal or external, appeared or was likely to 
appear threatening the unity and security of 
India. Rajendra Prasad gave a matter of fact 
analysis in his observations to the Constituent 
Assembly on November 26, 1949. He said, 
“India today needs nothing more than a set of 
honest men who will have the interest of the 
country before them. There is a fissiparous ten- 
dency arising out of various elements in our life. 
We have communal differences, caste differences, 
language differences and so forth", 4 

Referring to the detailed nature of the Cons. 
titution, Prasad observed, “The Constitution has 
Bone into great details regarding the distribution 
of powers and functions between the Union and 
the States in all aspects of their administrative 
and other activities. I do not wish to pass any 
Judgment on this criticism and can only say that 
we cannot be too cautious about our future, par- 
ticularly when we remember the history of the 
country extending over many centuries.’ 

The problem relating to public services, spe- 
cial classes, like Anglo-Indians, Scheduled Castes 
and Scheduled Tribes, required in the opinion 
special constitutional 
provisions and they were duly provided. Similar- 
ly, the question relating to official language and 
regional languages has been specifically dealt with 


pendence beyond the reach of Parliament. The 
Constitution embodies an elaborate List of Fun- 
damental Rights as also the Directive Principles 
Of State Policy. Some of these rights are un- 
known to other Constitutions and their inclusion 


The theme of 
social revolution runs throughout the pr i 

of the Constituent Assembly and in their efforts to 
achieve that goal an elaborate Bill of Rights was 
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engrafted on the Parliamentary system of gov- 
ernment and a federal system was supplement- 
ed by provisions for centralization of power when- 
ever national interests demanded the strength of 
the unitary system. Assembly Members also be- 
lieved that a detailed Constitution would dimi- 
nish rather than increase the amount of litiga- 
tion “testing its meaning and their intentions.” 
In order to minimise the possibility of re- 
ference to the courts for judicial interpretation, 
they even codified the judicial decisions made in 
other countries, 

The Constitution of a country cannot be 
divorced from the facts of history, It is, there- 
fore, not surprising that the Constitution-makers 
would have produced quite a comprehensive do- 
cument which at places entered into compara- 
tively detailed provisions. The predominance of 
the lawyer element in the making of the Cons- 
titution might have been another contributory 
factor. But as K. C. Wheare explained, "in the 
long process by which the Government of India 
Act, 1935, was framed, the people in Britain 
learned much of the difficulties of making a Cous- 
titution of India, and any one who followed the 
discussions of these years, in which Indians and 
British alike strove to devise a good government 
for India will be slow to criticise the work which 
the Indian Constituent Assembly has done. It 
has been a tremendous task and to have produced 
a Constitution at all which can command so wide 
a measure of agreement is a great achievement.’ 

The constitution as finally emerged out of the 
Constituent Assembly consisted of 395 Articles 
and Eight Schedules. The Ninth Schedule was 
added by the Constitution (Amendment) Act, 1951, 
Since then forty-seven amendments have been 
added and the process does not appear yet to 
be steady. President Neelam Sanjiva Reddy in 
his broadcast to the nation on the eve of 32nd 
anniversary (1979) of the Independence Day 
bemoaned the “steady and cumulative deteriora- 
tion of standards in public life and public mo- 
rality” and the contempt with which principles 
of life had been compromised and the basic 
values of life treated. He considered that the 
time was ripe now for enlightened public opi- 
nion in the mainstream of national public life 
“to review the provisions of the Constitution in 
the light of working it over for the last three 


38. Gupta, Madan Gopal (Ed.), 4epe^ts of the 
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decades.” The appointment of the Sarkaria Com- 
mission by the Goyernment of India in March 
1983 to review Centre-State relations may necessi- 
tate some major amendments of the Constitution, 
if so recommended by the Commission and as and 
when accepted by the Government. 

No other Constitution in the world is so long 
and detailed, even ponderous, as the 1950 Cons- 
titution of India in its presest shape. M.V. 
Kamath humorously remarked in the Constituent 
Assembly, “The emblem and the crest that we 
have selected for our Assembly is an elephant. 
It is perhaps in consonance with that, that our 
Constitution is the bulkiest that the world has 
produced." 


Constitution-amending process 


Jennings has said that the Indian Constitution 
is too long and detailed and too rigid. What 
makes the Constitution so rigid, he explains, "is 
that in addition to somewhat complicated process 
of amendment, it is so detailed and covers so 
vast a field of law that the problem of constitu- 
tional validity must always arise.“ Long and 
detailed it certainly is on sound grounds in the 
eyes of the Assembly members, but rigid it has 
not proved to be. Nor was it the intention of the 
Constitution-makers to make it rigid. The me- 
thod of amendment is not complicated as Jen- 
nigs holds it to be. It is simple, though not far 
from easy. It has sought to avoid the difficult 
processes laid down by the American and Aus 
tralian Constitutions. K. C. Wheare says that the 
Indian Constitution strikes a good balance bet- 
ween exteme rigidity and too much flexibility. 
Nehru explained the reasons for it. He told the 
Constituent Assembly, "While we want this cons- 
titution to be as solid and as permanent as we 
can make it, there is no permanence in constitu- 
tions, There should be certain flexibility. If you 
make anything rigid and permanent, you stop 
the nation's growth, the growth of a living, vital, 
organic people.... In any event, we could not 
make this Constitution so rigid that it cannot be 
adapted to changing conditions. When the 
world is in turmoil and we are passing through 
swift period of transition, what we may do to 
day may not be wholly applicable tomorrow." 
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lt is important to note that the rigidity or 
flexibility of the amending process essentially 
depends in practice, on the complex of political 
parties at the Centre and in the State and 
the attiude the Supreme Court may take in 
the final analysis, In the absence of a single 
Party commanding a dominant majority in both 
amendment can suc- 
ceed as it would be impossible to secure the re. 
quisite majority absolute as well as two-thirds in 
each Hou:e—as required under Article 368 of the 
Constitution and it actually happened on a num- 


table majority in the House of the People (Lok 


Process the Janata had to depart from its elec- 
‘oral commitment and that, too, on some cru- 
cial provisions of the Forty-second Amendment. 

In case, different Political parties and groups 
constituting United Fronts were to form coali- 


tion Bovernment, both at the Centre and in the 
States, the 


! Présent and voting but also 
ratification by at least one-half of the number of 
State Legislatures, Such a situation had risen after 
the l 7 General Elcetions when the Constitution 
remained static till 1971 mid-term elections to the 

f One of the reasons which 


Obvious apprehension that the process of ratifi- 
ation by the States of the various provisions in- 
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serted in the Constitution by che Forty-second 
Amendment, and to which the Janata Party was 
committed to repeal would not be forthcoming 
if the Congress Party remained in majority in 
all those States. It was exactly the same appre- 
hension when Mrs, Gandhis Government dis 
solved the Assemblies of these States, once again, 
in February 1980; political vengeance besides. 
Judiciary also plays a key role in determining 
the rigidity of the Constitution. The majority 
decision in the Golak Nath case nearly paralysed 
the amending Process. Five to six Judges majority 
held that in future Parliament would not abridge 
or abrogate Fundamental Rights through the 
normal procedure prescribed in Article 368 for 
amending the Constitution. The Constitution 
(Twenty-fourth Amendment) Act, 1971, restored 


tion including the Chapter on Fundamental 
Rights. In Kesavananda Bharati, popularly known 
as the Fundamental Rights case, the Supreme 
Court reversed the stand taken by the Court in 
the Golak Nath case, but it put a rider on the 
power of Parliament by ruling that it had no 
power to change basic structure or framework 
of the Constitution. 

The Judges, however, did not define the con- 
cept of the basic structure, and the precise scope 
ofthe limitation on Parliament's amending power 
was left undecided. In Indira Gandhi vs. Raj 
Narain case, a five-member Supreme Court Bench 
reaffirmed the verdict in the Kesavananda Bharati 
case, but, once again, failed to give an exact defini- 
tion of the basic structure or framework. To 
get over the difficulties arising from these judge- 
ments the Constitution (Forty-second Amend- 
ment) Act, 1976, amended Article 368 by insert. 
ing clauses (4) and (5), removing all limitations 
on the constituent power of Parliament to amend 
any provision of the Constitution and no amend- 
ment, induding provisions relating to Fundamen- 
tal Rights, could be called in question 
Court on any ground. But the Supreme Court 
Struck down both clauses (4) and (5) in the 
Minerva Mills case 1980, on the ground that they 
removed all limitations on the power of Parlia- 
ment to amend the Constitution and ousted the 
jurisdiction of the Courts and both these provi- 
sions destroyed the basic features or framework 
of the Constitution. The final say, therefore, 
Tests with the Supreme Court on the Constitu- 
tionality or otherwise of the amendment made 
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under Article 368. 

The device of referendum was intended to be 
introduced in the Constitution through the 
Forty-fourth Amendment Bill as originally con- 
ceived by the Janata Government. The Bill 
aimed to have recourse to referendum only in 
cases of such constitutional amendments which 
would have had the effect of altering the secular 
or democratic character of the Constitution, or 
abridging or taking away any of the Fundamen- 
tal Rights, or compromising the independence 
of the judiciary or amending the provision for 
referendum itself. The amending Bill stipulated 
two conditions for the operative part of the re- 
ferendum: a minimum of 51 per cent of the 
eligible voters must participate in the referen- 
dum, and its declaration oi result would be be- 
yond the reach of judicial review. The purpose 
ot referendum was to put a check on a transitory 
but a determined majority in Parliament to 
alter the basic features of the Constitution as 
it happened during the period of internal emer- 
gency. The proposal was finally dropped, but 
if it would have succeeded the Constitution 
had been rendered rigid. 

The Constitution provides for three different 
methods of amending it : 

The first mechanism of the amending pro- 
cess relates to Articles which are amendabie un- 
der the substantive part of Article 368, that is, 
when an amending Bill is introduced in either 
House of Parliament and passed in each House : 

(i) by a majority of the total membership in 
each House and (ii) by a majority of not less 
than two-thirds of the members present and vot- 
ing in each House. 

The second mechanism embraces Articles 
specifically mentioned under the proviso to 
Article 368 items (a) to (e). Amendment to any 
of these Articles requires not only a majority 
of total membership in each House and majo- 
rity of not less than two-thirds of the members 
present and voting in each House, but also rati- 
fication by at least one-half of the State Legisla- 
tures. The reasons for entrenching these Arti- 
cles were given by Ambedkar in the Constituent 
Assembly. He explained, “If Members of the 
House who are interested in this are to examine 
the articles that have been put under the pro- 
viso, they will find that they refer not merely to 
the Centre but to the relations between the Cen- 

tre and the Provinces (States). We cannot forget 
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the fact that we have in a large number of cases 
invaded provincial autonomy, we still intend, and 
have as a matter of fact seen to it, that the fede- 
ral structure of the Constitution remains funda- 
mentally unaltered.” To amend the provisions 
laying down the distribution of powers and of re- 
venue “without permitting the Provinces or the 
States to have any voice is in my judgment al- 
together nullifying the fundamentals of the 
Constitution,“ he added, 
The entrenched provisions are: 
(1) The method of election of the President 
of India (Art. 54 and Art. 55); 
(2) Distribution of Legislative powers bet- 
ween the Union and the States (Articles 
245 to 255, Chap. I of Part XI; Seventh 
Schedules) ; 
(3) Extent of the Executive power of the 
Union and the States (Articles 73 and 


162) ; 

(4) Representation of the States in Parlia- 
ment; 

(5) Provisions relating to the Supreme Court 


and High Courts (Articles 124—147, Chap- 
ter IV of Part V; Articles 214—232, Chap- 
ter V of Part VI; and, Article 241); 

(6) Amendment of the Constitution (Article 
368). 

The third category includes provisions in 
the Constitution which permit easy changes to 
be made with or without constitutional amend- 
ment, Generally, such provisions are alterable 
by a simple majority vote in each House of Par- 
liament, followed by Presidential assent. Nearly 
two dozen Articles of the Constitution thus pro- 
vide for their own alteration, and the pattern!“ 
a standard one. Whatever the Article establishes 
lor example, the qualifications for citizenship, 
the salaries and allowances of the Supreme Court 
and High Court Judges, the States that have t 
be bicameral legislatures—is to remain in force 
"until Parliament otherwise provides.” Formal 
amendments in all such cases are not effected but 
otherwise they have the effect of making changes 
in the constitutional law. 

But. the most striking example of provisions 
alterable by a simple majority vote in Parliament 
and assented to by the President are Articles 1, 


2 and 3. Article 1 lays down that India shall be 
EN iE 


4l. Constituent Assembly Debates, Vol. IX, Pp. 
1661-63. 
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à Union of States and these States are named in 
the First Schedule and the Fourth Schedule? of 
the Constitution. Articles 2 and 3 empower Par 
liament to form new States and to alter the areas, 
boundaries or names of the existing States or to 
cause a State to disappear entirely by merging it 
with another State or States, A Bill effecting such 
changes may be introduced in either House of 
Parliament on the recommendation of the Pre- 
sident, The President is required to refer such a 
Bill to the Legislature of the State or States so 
effected for expressing its or their views there. 
on within the specified period of time or within 
such periods as the President may allow. After 
the expiry of the said period the Bill is intro- 
duced in Parliament. Artcile 4 (2) expressly 
states that such a law shall not be deemed as an 
amendment of the Constitution for the purposes 
of Article 368, but the fundamental importance 
of these Articles can in no way be discounted. 
They can change the political map of India and 
Yet they are not governed by the provisions of 
Article 368. 

The three mechanisms of the amending pro- 
cess were a compromise worked out by the Draft- 
ing Committee and were designed, as Ambedkar 
told the Constituent Assembly, to achieve a flex- 
ible Constitution. The compromise was between 
a small group of Assembly members who recom- 
mended the adoption of an amending process like 
that of the United States, and a somewhat larger 
Broup that advocated amendment of all the 
clauses of the Constitution at least during the 
initial period by a simple majority of each 
House of Parliament. But Ambedkar asserted 
that the Constitution was a fundamental Docu- 
ment and utter chaos would result if it could be 
amended by a simple majority of Parliament." 
Such a unique process of amendment of the diffe- 
Tent provisions of the Constitution did not 
hitherto exist in any other written Constitution. 
Commenting upon it, K. C. Wheare remarked, 
"This Variety in the amending process is wise 
but it is rarely found,” 


A few observations may be noted with regard 

to the procedure for amending the Constitution. 

© right of initiating an amendment is vested 

42, Relating to allocation of seats in the Council 
of States (Rajya Sabha). 


13. Constitue t ‘Asse 
1632.63. nt Assembly Debates, Vol, IX, pp. 
44, 


Wheare, K. C., Modern Constitution, p. 143. 
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exclusively in the Union Parliament. The Con. 
stituent States have no jurisdiction to propose a 
constitutional amendment, except under Article 
169(1) when the Legislative Assembly of a State 
may propose for the creation or abolition of a 
Legislative Council. Nor is the right to initiate 
à constitutional amendment conceded to the peo- 
ple. The exclusion of the constituent States from 
the amending process is a negation of the well. 
accepted federal principle and contrary to the 
practice followed in other federal countries. The 
Drafting Committee claimed to have largely fol- 
lowed the model set by the Canadian federation, 
but even in Canada the Provincial Legislatures 
have the unfettered power of amending the 
Provincial Constitutions by the ordinary process 
of legislation, exepting on one point only, viz, 
the office of the Lieutenant-Governor.* 

The Rules of Procedure and Conduct of Busi- 
ness of the House of the People (Lok Sabha) as 
framed under Article 118 of the Constitution 
provide that the rules of procedure applicable 
to any ordinary Bill shall also apply to Consti- 
tution Amendment Bill.“ It means that Article 
368 of the Constitution is not a code in itself and 
the procedure prescribed therein for amending the 
Constitution is to be supplementead by Rules 
made by each House of Parliament regulating its 
procedure and conduct of business, The Supreme 
Court held in Shankari Prasad Singh Deo v. Union 
of India that "having provided for the constitu- 
tion of Parliament and prescribed certain pro- 
cedure for the conduct of its legislative business 
to be supplemented by each House, the makers 
of the Constitution must be taken to have in- 
tended to follow that procedure so far as it may 
be applicable consistently with the express pro. 
visions of Article 368. 

The procedure followed in adopting the first 
twenty-three amendment Bills was to obtain spe- 
cial majority—at least half the membership of the 
House and not less than two-thirds of the mem- 
bers present and voting—at all stages of the con- 
sideration of a Bill. The two amendment Bills, 
to abolish the Privy Purses (Twenty-sixth amend- 
ment) and to do away with the privileges of the 
members of the Indian Civil Service (Twenty. 
rr EU AL SE ˙ es TO 


15. Section 92(1), The North America Aot 1864, 
Now Canada Act, 1867, 


46. Rule No. 159. 
47. All India Reporter, Supreme Court, 458. 


ment done so on its own initiative, 
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ration stage as both the Bills could not secure 
the requisite two-thirds majority of the members 
present and voting. The Rules Committee of the 
House of the People thereupon brought about 
a fundamental change which now prescribes that 
the special majority will be required only at the 
final stage of voting on the Bill. In the earlier 
stages a simple majority shall be sufficient. 

The Rules Committee also took note of the 
fact chat in the case of "omnibus" Bills involv- 
ing the amendment of various Articles of the 
Constitution on different aspects and subjects, 
members of the House might be divided in their 
views on different provisions. To obviate such 
contingencies, the Rules Committee recommend. 
ed that a Constitution Amendment Bill should 
deal with a single subject only. Accordingly, two 

> separate amending Bills (Iwenty-fifth) seeking 
to substitute the word "amount" in place of 
"compensation" in Article 31, and the second 
(Twenty-sixth) seeking to abolish the Privy 
Purses and Privileges of Princes, Articles 291 and 
362, were introduced and enacted separately. But 
this norm was not observed in the case of the 
Forty-second, Forty-third asd Forty-fourth amend. 
ments. The Forty-second and Forty-fourth 
amendments covered the whole gamut of the 
constitutional framework, the former, contain- 
ing 59 Sections and the latter 45 Sections. The 
Forty-third amendment had 11 Sections. 
The Indian Constitution, like that of the Unit- 
ed States, does not prescribe any time limit within 
which State Legislatures may ratify or reject the 
amendments referred to them. Nor has Parlia- 
howsoever 
. urgent and. time-bound the amendment may be, 
as the Forty-fifth amendment was, as the United 
States Cosgress did in the case of the Eighteenth, 
Twentieth and Twenty-first. amendments. The 
Constitution is also silent whether it is necessary 
that the amending Bill required to ascertain the 
will of the States must be transmitted to all the 
States or it is enough if it is submitted to some 
of them to ensure the requisite majority of the 
States. The situation did arise in the case of the 
Twenty-third, amendment Bill. The Constitution 
was notified to have been amended before some 
of the States had signified their approval. The 
Mysore (now Karnataka) Legislative Assembly 
strongly protested against this procedure. The 
amendment seeking to include Sikkim as an As- 


eighth amendment) fell through at the conside- 
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sociate State of the Union became operative im- 

mediately after the requisite half the number of 
the States had given their assent thereto. Simi- 
larly, the Thirty-sixth amendment, including 
Sikkim as the twenty-second State of the Union 
of India, and the Thirty-eighth amendment mak. 
ing emergency not justiciable by courts, received 
the assent of the President immediately after half 
the States had ratified and became operative. 
This procedure has now become the norm and 
has been invariably followed in all the subse- 
quent amendments. 


When the procedure to amend the Constitu- 
tion is the same as in the case of ordinary legis- 
lation, can the President withhold his assent 
thereto after the amending Bill has been duly 
passed by both the Houses of Parliament. 
Article 368 originally did not make any refe- 
rence to the President’s power to withhold his 
assent and, accordingly, the Presidential assent 
was taken as a matter of course and thus a 
sheer formality. The question of withholding 
assent could only arise when the procedure pre- 
scribed in Article 368 had not been followed. 
Since the controversy whether the President could 
exercise his veto power had lingered on all those 
years and even eminent jurists expressed the 
opinion that the President had and could exer 
cise his discretionary power, if he was satisfied 
that the situation so demanded, the Twenty- 
fourth amendment (1971) inserted, as a measure 
of abundant caution, in renumbered Clause (2) of 
Article 368 that an amending Bill duly passed 
by two Houses of Parliament "shall be presented 
to the President who shall give his assent to the 
Bill and thereupon the Constitution shall stand 


amended in accordance with the terms of the 
Bill." 


A Federal Polity 


The constitution-makers of Independent India 
were in no doubt that a large new State, faced 
with the problem of establishing a central autho- 
rity strong enough to govern a vast area inhabi- 
ted by millions of people with different histori- 
cal and linguistic backgrounds and interests 
must inevitably be some form of federal struc 
ture. With the integration of Princely States, the 
formation of federation had become a fait 
accompli. The Butler Committee in 1929 had 
said that “politically there were two Indias.. 


— s 
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The problem. of statesmanship is to hold them 
together."^ But holding them together was simp- 
ly not sufficient. They were integrated in the 
Indian Union and Sardar Patel could rightly 
claim that it was not san alliance between demo- 
cracies and dynasties, but a real union of the 
Indian people built upon the basic concept of 
the sovereign people.” He also maintained that 
the Constitution “removes all barriers between 
the people of the States and the people of the 
Provinces and achieves for the first time the 
objective of a strong democratic India built on 
the true foundation of a cooperative enterprise 
on the part of the people of the Provinces and 
States alike.“ For Ambedkar the Constitution 
of India "is a single frame from which neither 
(Provinces or States) can get out and within 
which they must work.” 


The Assembly members were not wedded to 
the narrow ideas of federalism and they were 
not at all committed to follow the path carved 
out by the framers of the American Constitu- 
tion. They firmly believed that India had unique 
problems to solve the like of which had not con- 
fronted other federations in history. Some of 
these required immediate effective solution, 
others demanded concerted policy and united 
efforts. There was, accordingly, near unanimity 
among all sections of the Assembly to have a 
strong centre possessing an overriding authority. 
The debate on the Objectives Resolution pro- 
vided an Opportunity to the several members of 
the Assembly to voice their conviction that a 
strong centre was necessary to build up national 
Strength and prosperity. When the Cabinet 
Mission Plan was abandoned after partition and 
freedom was given to the Assembly to devise a 
constitutional structure’ of its own choice, there 
were many in the Assembly who hailed this de- 
velopment as a release from the handicaps of 
the curbs and conditions. K. M. Munshi gave 
expression to this reaction when he said in the 
Assembly: “The plan of May 16 had one 
Motive—to maintain the unity of the country at 
all costs, A strong central government was sac- 
rificed by the Mary 16 plan at the altar of preserv- 
ing the unity which many of us after close exa- 


18. As cited in the White Paper on. Indian States 
(1948), p. 193. 


19. Constituent Assembly Debates, Vol. V, P. 161. 
50. Ibid. Vol, VII, p. 34. i 


+ 


. 407 


mination of the plan found to be an-attenuated 


unity which' would not have last longer than. 


the making of it... As a matter of fact, very 
often, if I may express my sentiment, while exa- 
mining the plan of May 16, over and over again, 
the plan looked to me more like the parricide's 
bag which was invented by ancient Roman 
Law.“ * : 


The proceedings of the Constituent Assembly 
significantly reveal that whereas there were 
strong protests over the distribution of powers 
and revenues between the Union and the units 
and on the effects of emergency provisions on the 
federal structure there was none of the deep 
seated conflict of interests as between the North- 
€rn and Southern States in the Philadelphia Con- 
vention in 1787, or between Ontario and Quebec 
in Canada. The relative absence of conflict bet- 
ween the Centralists and the Provincialists 
smoothened the task of the Constitution-makers. 
"They were the members of a family," as Gran- 


ville Austin put it, “who, for the first time in 


possession of their own house, must find a way 
to live together in it. If their life was not to 
grind to an acrimonious halt, the members' rela- 
tionships must by compromise be made mutually 
satisfactory.” Drawing upon the experiences of 
the older federations, the Father-framers adopt- 
ed the policy of “pick and choose" to see what 
would suit the genius of the nation best." This 
policy of “pick and choose” with a firm deter- 
mination to have a strong central authority pro- 


' duced an unusual political structure that defied 


the basic principles of a federal polity and set 
up a new pattern of relationship between the 
Union and the States. Nowhere in the consti- 


tution the term federation has been used. Arti. 


cle I simply described India as a Union of States. 


The main task before the Constituent Assembly 
was to devise a constitutional structure embrac- 
ing the whole of the sub-continent in an integ- 
rated form. The Memorandum on the Union 
Constitution drawn up by the Constitutional 
Adviser on May 30, 1947, was the first attempt 
at the definition of the principles on the basis of 


6l. Ibid., Vol. IV, p. 544. 


52. Granville Austin, The Indian Constitution: 
Cornerstone of a Nation, p. 192. 


53. Constituent Assembly Debates, Vol. XI, p. 
654. 
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which the new constitution for India would be 
drawn up; and so far as the territories to be in- 
cluded in the Union of India were concerned, 
the memorandum reflected the prevailing uncer- 
tainties in the political atmosphere. This memo- 
randum came before.the Union Constitution 
Committee for consideration in June 1947. Du- 
ring this period of a few days momentous chang- 
es had taken place in the political situation 
which affected the fundamental bases of the pro- 
posed constitution. The Union Constitution 
Committee addressed itself to, inter alia, the 
question whether the future State of India was 
to be described as a Union or a Federation. The 
Committee preferred to describe the future State 
of India as “Federation of India” rather than the 
“Union of India,” as the structure proposed to 
be established by the constitution was to be fede- 
ral in character. 


The Drafting Committee, however, used the 
expression Union of States instead of Federation 
of India. Moving the Draft Constitution for the 
consideration of the Constituent Assembly on 
November 4, 1948, Ambedkar explained the sig- 
nificance of the use of expression “Union”. He 
observed, “It is true that South Africa which is 
a unitary State is described asa Union. But 
Canada which is a Federation is also called a 
Union. Thus the description of India as a 
Union, though its Constitution is federal, does 
no.violence to usage. But what is important is 
that the use of the word ‘Union’ is deliberate, 


I do not know why the word 'union' was used in 


the Canadian Constitution. But I can tell you 
why the Drafting Committee has used it. The 
Drafting Committee wanted to make it clear that 
though India was to be a Federation, the Fede- 
ration was not the result of an agreement by the 
States to join in a Federation, and that, the 
federation not being the result of an agreement, 
no State has the right to secede from it. The 
federation is a Union because it is indestruct- 
ible. Though the country and the people may be 
divided into different States for convenience of 
administration, the country is one integral whole, 
its people a single people living under a single 
imperium derived from a single source. The 
Americans had to wage a civil war to establish 
that the States have no right of secession and 
that their federation was indestructible. The 
Drafting Committee thought it was better to 
make it clear at the outset rather than to leave 
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it to speculation or to dispute.™ 


An amendment moved by K. T. Shah sought 
to describe India as “a Secular Federal Socialist 
Union of States.” It was strongly opposed by 
H.V. Kamath who observed that the tendency to 
disintegrate in India’s body politic had been so 
rampant in history that in order to curb it in 
future it was necessary not to use the word 
“federal.” H. V. Kamath, G. S. Gupta and L. 
K. Maitra were even critical of the use of the 
expression States“ to describe the constituent 
units. This conveyed an idea of sovereignty and 
might give rise to controversies at a later stage 
with the States contending that they were absolute- 
ly sovereign entities. Replying Jawaharlal Nehru 
said, “A State is just what you define it to be. 
You define in this Constitution the exact powers 
of your units. It does not become something less 
if you call it a Pradesh or Province.“ 


The antecedents of India’s peculiar needs, 
that necessitated such a nature of the federal 
polity, are to be found in the Indian history of 
the British period, especially of thirty years 
before Independence, in the anxieties and turmoils 
accompanying partition, in the religious fanaticism, 
and in the brutal murder of innocent people 
that the constitution-makers themselves saw in 
the streets of Delhi and even outside the pre- 
cints of the Constituent Assembly building. They 
also witnessed the ghastly murder of the Father 
of the Nation on January 30, 1948. “The light,” 
as Nehru said, in broken tones, over the All 
India Radio, “has gone out of our lives and 
there is darkness everywhere.” 


The problems confronting India and the le- 
gacy of the generation had not changed with the 
Independence of the country. At the time of 
the constitution-making the disruptive forces were 
already revealing symptoms of revival. It was a 


54. Ibid. Vol. VII, pp. 42-43. Submitting the 
Draft Constitution to the President of the 
Constituent Assembly on February 21, 1948, 
Ambedkar observed, “It will be noticed that 
the Committee has used the term Union in- 
stead of Federation. Nothing much turns on 
the name but the Committee has preferred 
to follow the language of the preamble to the 
British North America Act, 1867, and 
considered that there are advantages in 
describing India a Union, although its 
Constitution may be federal in character". 
Draft Constitution of India, p. iv. 

55. Constituent Assembly Debates, Vol. VII, pP- 
404-11. 
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timc when the great blood bath that accom- 
panied partition was followed by invasion on 
Kashmir by Pakistan tribals. Not all the States 
had agreed to integrate in India and, as said 
carlier, some were flirting with foreign countries 
and had declared their independence. The whole 
country was, side by side overwhelmed with eco- 
nomic crisis and famine conditions prevailed in 
many areas. There was the Communist insurrec- 
tion in the Telengana regions and Razakar” 
trouble in Hyderabad. It was, therefore, not sur- 
prising that in the midst of these disturbing 
conditions, the Union Government would have 
been given power, under the constitution, to 
meet the menace of disruptive forces, to curb 
the bane of communalism, regionalism and lin- 
guism, to vigorously save the economy of the 
country from disaster, to effectively meet adminis- 
trative’ challenges created by partition and trans- 
fer of power, and to instil confidence in the minds 
of people by resettling some five and a half 
million Hindus and Sikhs who had crossed from 
West Pakistan to India. “We have to deal,” de- 
clared Nehru, “with a situation in which, if I 
may say so, if we do not try to our utmost the 
whole of India will be a cauldron within six 
months. . .. And I don't know whether it will not 
be a cauldron in next six months due to the 
economic situation.“ 


If che exigencies of the Present as well as the 
Pattern of the past impelled the constitution- 
makers to create a strong central authority, an- 
xieties of the future were no less compelling. The 
immediate goal of social revolution, improving 
the standard of living and increasing industrial 
and agricultural productivity provided yet other 
reasons for a strong central authority which 
should show effective and impressive results. Al- 
though some Assembly members, K. Santhanam 
was one of them, argued that welfare of the peo- 
ple should be the responsibility of the Provin- 
cial (State) Governments, most of them be- 
lieved that regional government would be frail 
reeds to such a heavy and new responsibility. 
This duty, they asserted, should rest with the 
Union in order to make a national effort to 
achieve the Objectives in view, The attributes 
of a strong Union authority, explained Bal- 


56. An eXtremist Islamic 
ment. 

57. Speech at ^ meeting of the Negotiating 
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krishna Sharma, "are that it should be in a posi- 
tion to think and plan for the well-being of the 
country as a whole, which means. .. having 
the authority to co-ordinate (and) ... the power 
of initiative. It should be in a position to 
supply the wherewithal to the Provisions for 
their better administration whenever the need 
arises. It should have the right in times of 
Stress and strain to issue directions to the Pro- 
vinces (States) regulating their economic and in- 
dustrial life in the interest of the nation as a 
whole.“ G. L. Mehta observed, Me must not 
also forget that economic forces and strategic 
considerations today tend to invest the Centre 
with large powers. If we organise economic de- 
velopment and social welfare as people organise 
for war, then the State of the future will have 
to be a positive State, it will have to be a social 
service State. It will require large finances, and 
more or less homogeneous economic conditions 
will have to be maintained in order to achieve 
these purposes," 

It may thus, be summed up that the history 
of the past, the contemporary situation and the 
needs and hopes of the future were the three 
important factors which created a demand for a 
strong centre. "There were some prominent mem- 
bers of the Assembly who pointed out that cen- 
tralization was justified not merely by the 
peculiar conditions which were characteristic of 
India, but it was a trend in all the federal 
States to counteract the disadvantages resulting 
from a constitutional distribution of powers. 
Alladi Krishnaswami Ayyar stressed this point and 
said, "In view of the complexity of industrial, 
trade and financial conditions in the modern 
world, and the need for large-scale defence pro- 
grammes, there is an inevitable tendency in 
every federation in the direction of strengthen- 
ing the federal government.” The Draft Consti- 
tution in several of its provisions had, he added, 
“taken note of these tendencies instead of leaving 
it to the Supreme Court to strengthen the Centre 
by a process of judicial interpretation,” 

It does not, however, mean that the concept 
of tight federation remained unchallenged. 
Some of the members expressed the view that the 
constitution actually provided for a formidable 
unitary constitution and reduced the States to 
the position of “glorified district boards.” 
Mehbub Ali Beg and N. G. Ranga apprehended 
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~ Of power. He amerted that, no doubt, the strength 


, had occasionally given rise to fric 
If the conflicts did not come to surface it 
have been because of the same ruling 
functioned at the Centre and the States 
Governments at both Jevels pursuing the 
same policy."* H. V. Pataskar, the Governor of 


secede. Its successor, the Anna Dravida Munnetra 
Kazgham, a splinter group of DMK, which as 
sumed office in 1977, is as yocal on this issue as its 
parent body. The Marxist Chief Minister of 
West Bengal, Jyoti Basu, wrote letters on De- 
cember 1, 1977, enclosing a memorandum approv- 
ed by the West Bengal Council of Ministers, to 
all Central Ministers, State Chief Ministers and 
Ministers, legislators at the Centre and in the 
States. and others seeking their support for a 
national debate on his Government's demand for 
greater autonomy for the States. He went to 
Srinagar to elicit the support of the National Con- 
ference President and Chief Minister of Jammu 
and Kashmir, Sheikh Mohammad Abdulla, which 
was readily available. Prakash Singh Badal, the 
Punjab Chief Minister leading the Akali-Janata 
coalition Government, and his Finance Minister 
Balwant Singh, were, amongst others, his ar- 
dent supporters, although from time to time 
Akali Dal had been giving dubious meanings 
to the demand for greater autonomy. The 
Akalis now claim that the Sikhs are a sepa- 
rate nation and. despite their disclaimers, they 
firmly believe in the two-nation theory. They 


Feroze Memorial Lecture, The Hinduston 
Times, New Delhi, September 9, 1902. 
The Hindustan Times, New Delhi, December 
24, 1964, p. 5. 
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embodied their demands, religious 
in the Anandpur Shib resolution 
“Dharam Yudh“ (boly war) in 
the fulfilment of their demands 
talen an ugly shape. There are 
murders and anon all over the 
extremins among the Akalis have unfurled 
banner of “Khalistan,” a sovereign and 
den: Sikh State 


In March 1983, the Chief 


cherry, established the Council of 
ol Southern States in order to 
grievances and 
demand greater autonomy for the States, especially 
financial. Their concept is strong States and that 
is the raison d' etre, they argue, of a strong centre, 


since 1947, had been that the 
accession of Jammu and Kashmir to India was 
still a disputed and open issue because the people 
of the State were not a party to the accession, On 
July 8 1983, Maulvi Farooq was reported to have 
called upon the people of Kashmir to equip them. 
selves with arms “to safeguard your interests.” On 
July 13, 1983, he 


meaning when read with Dr 
Farooq Abdulla's remarks at the Id-ul-Fitr cong- 
ation assembled at Idgah, Srinagar, on July 
12, 1983. Without naming either the Congress (I) 
or the Central Government the Chief Minister 
said that Maulvi Farooq has unnerved them with 
one stroke.“ The utterances of Sheikh Tejam- 
mulultslam, chief of Jamiat-ul-Tulba, are, no 
doubt, alarming to the unity of India. Addressing 
the Muslim congregation assembled to offer 
Prayers on Id-ul-Fitr, July 12, 1983, the Pro- 
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their entirety keep- 
ing in view the unity of the country. The Prime 
Minister's concept of Centre-State relations is that 
a strong Centre is n for strong States, and 
both go together to cement the unity of the coun- 
try. 
No federal polity has worked strictly in accord- 
ie ee ee 
08. Ibid. 
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ance with the Constitution on which it is based. 
Various forces emerge as a consequence o^ which 
the working Constitution becomes different from 
the original instrument. The form of constitu- 
tion remains the same, but the spirit and sub- 
stance of it undergoes a change. The American 
federation began its career with the theory of 
State rights. "Today, the National Government is 
unrecognisable. It has become more powerful and 
the process of centralization is at its peak, that 
is, the National Government has assumed influ- 
ence or control over functions which formerly 
were considered under State jurisdiction. Canada 
began its federal career with the scales  heavi- 
ly tilted in favour of the Central authority. To- 
day, the Canadian Provinces enjoy powers almost 
greater than those the States do in the American 
federation. 

The existence of a strong Centre is not in- 
consistent with the theory and practice of fede- 
ralism. Each country evolves its own pattern of 
Union-State relations in the light of its histori- 
cal background and its political, economic and 
social conditions. But a strong Centre must not 
be a dominant Centre which should render re- 
gional governments hapless and helpless or in 
the words of Riker to “overawe the constitutional 
governments“. During the last thirty-five years 
the Union Government in India has unquestion- 
ably established a dominant role and extended 
its influence and control over the subjects within 
the exclusive judisdiction of States. Even the 
Constitution was amended to effect transfer of 
subjects, such as education and forests, on the 
State List of the Concurrent List." The Consti- 
tution (Forty-second Amendment) Act, 1976, in- 
serted a new Article 257A? empowering the Union 
Government to deploy any armed forces of the 
Union or any other force to the control of the 
Union for dealing with any grave situation of law 
and order in any State, Many regarded this provi- 
sion as'a silent transfer of federalism into virtual 
unitarianism. K. Santhanam described it as para- 
mountcy of the Centre in place of a strong Centre 
as visualised by the Founding-fathers. The Cons- 
titution (Forty-fourth Amendment) Act, 1978, 
oM ͤ 
70. Riker William, H., Federalism: Origin, 

Operation, Significance, p. 86. 
71. Six subjects in all were brought on the Con- 


current List by the Forty-Second Amend- 
ment, 1976. 
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omits Article 257A," but Entry 2A in the Union 
List, relating to deployment of armed force insert. 
ed by Forty-second** Amendment, was retained. An 
assurance was given in Parliament that the Cen- 
tral forces would be deployed with the consent 
of the State concerned. Gyani Zail Singh the 
then Home Minister in Mrs. Gandhi's Govern- 
ment, however, asserted in the House of the Peo- 
ple that the Centre would not wait for a request 
from a State for the deployment of Central forces 
in case of communal riots and atrocities on Hari- 
jans and would itself take the initiative if the 
circumstances so demanded. 


Many factors have helped in growth of central 
influence and control over the States during all 
these years. The first is the legacy of the British 
rule, Independent India inherited the tradition of 
a strong Centre from the British. Before the 
Government of India Act, 1935, became operative 
on April 1, 1937, India had a unitary system 
of Government and the Provincial Governments 
were virtually the agents of the Government at 
Delhi. The 1935 Act set up a federal system, 
which did not become operative, but the Pro- 
vinces became autonomous within the sphere as- 
signed to them. There was really no autonomy for 
them as the Central Government continued to 
exercise its control and direction through devices 
like the Governor's special responsibilities and 
his obligations to act in his individual judgment. 
When the Governor acted in his discretion in 
the exercise of any of such powers he was res- 
ponsible to the Governor-General and through 
him to the Secretary of State for India. It had 
been the maxim of British policy that when- 
ever some reforms accompanied by devolution 
of authority were conceded the tight control 
under the mechanism of superintendence and 
direction of the Government of India would 
remain the basic feature of all such reforms. 
This point was explained by the Joint Parlia- 
mentary Committee on the 1935 reforms. The 
Committee noted that the Government at New 
Delhi under the proposed constitution would 
in the main cease to have authority over matters 
within the Provincial sphere, but “in virtue of 
his (Governor-General’s) power of supervising 
the Governors will have authority to secure com- 
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pliance in certain respects with directions which 
he might find it necessary to give. 

When India became Independent, the Govern- 
ment of India Act, 1935, provided a working 
machine in the Provinces. It was, therefore, 
not possible to start afresh. According to Ivor 
Jennings, the Government of India Act, 1935, 
was a bad precedent for the Constitution of an 
independent country." for the scheme of federa- 
tion as embodied in the 1950 Constitution was 
fundamentally the same as under the 1935 Act. 
Having no experience of participating in the 
federal system other than the one working in the 
country the  constitution-makers could not 
think otherwise than to apply their knowledge 
which they had acquired all through these years. 
Nehru had probably foreseen it. He could not 
at that stage of the constitutional developments 
in India anticipate the shape of the things to 
come and the compelling exigencies which free 
India would have to face and resolve, but the 
importance of a strong Centre was significantly 
apparent in Nehru's thinking. Nehru spoke for 
the Congress and the Congress spoke for the 
country after Independence. And the four lea- 
ders of the Constituent Assembly—Nehru, Patel, 
Prasad and Azad—were the four heroes of the 
independence movement. 

‘There is another important point. Ihe actual 
experience with the working ot provincial auto- 
nomy, even within the restricted scope provided 
by the 1935 Act, was too short a period for the 
politically conscious sections of the people to be- 
come firmly attached to the concept of provincial 
autonomy. A few of them who could know what 
it precisely meant had to swallow the unitary 
provisions, especially relating to emergency, on 
the assurance of their leaders that those would 
not be required in practice. "The emergency 
provisions in the 1950 Constitution resembled 
closely to those of the pre-Independence period 
against which they had campaigned ardently. But 
the same persons who were governing the country 
were responsible for drafting the constitution 
and their awareness of the issues involved made 
the Assembly members to agree finally. Despite 
the assurances given and hope expressed in the 
eee 
75. Zu Parliamentary Committee Report (1934), 
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Constituent Assembly resort to emergency pro- 
visions, particularly, under Article 356, forms a 
very important feature of Indian politics. The 
suspension of the constitution of a State has been 
more often abused rather than used as a measure 
of last resort. Both the Congress and the Janata 
Parties are equally responsible for it. The Con- 
gress abused it thirty-seven times during the span 
of twenty-five years and the Janata did it in the 
name of democracy hardly a month after it had 
come into power to be repeated by the Congress 
Government in 1980 on the same plea. Much 
wrong in India has been done in the name of 
democracy. 


"Looking at the Centre for leadership and 
guidance may be regarded as part of India's cul- 
ture.“ It rather runs in the blood of Indians 
and they have always found solace in the autho- 
rity and might of the Central Government. If 
the British sleep comfortably in their homes, as 
Bagehot had said, because there is someone who 
lives in the Buckinghum Palace. Indians have all 
through the ages looked to the Central Govern- 
ment for the solution of their problems collec- 
tive or individual and this urge emanates from 
all sections of the society. It has not a whit 
diminished with the setting up of a federal polity 
with limited and divided powers. Every person 
high or low, educated or otherwise, a politician 
or a layman begins from above for the solution of 
his problems or the redress of a grievance un- 
mindful of the barriers which a federal polity 
creates, Worst of all are the demands to the Pre- 
sident for suspending the Constitution of a State 
or revoking it. Such demands have been made 
even by persons tall in political maturity and 
those who had been publicly condemning the 
presence of Articles 356 and 357 in the Constitu- 
tion. Jayaprakash Narayan demanded it for the 
state of Bihar by dismissing the Ghafoor Ministry. 
Morarji demanded it for Gujarat by dismissing 
Chamanbhai Patel Ministry“ on - threat of inter- 
minable first. Once it had been conceded, Morarji 
asked for the revocation of the President's Rule. 
Whatever be the merits or justification for the 
demand by these political dignitaries, it is the 
political habit of the people that illustrates the 


71. Venkatarangaiya, M., and Shiviah, M., Indian 
Federalism, p. 96. J 
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point of finding ultimate refuge in the Central 
authority. " 

ihe uni-party rule aud the charismatic leader- 
ship are the most mpportat tactors to strengthen 
the centralizing process, With Nehru as the un- 
questioned leader in the formative period of new 
india and the Congress Party in a virtually un- 
challengeabie position at the Centre and more or 
jess in an identical position in ali the States 
lor seventeen years, the power, control und pres 
tige of the Union Government was tremendously 
augmented. When oue single party rules the 
nauon, without any ciectoral shock, lov such a 
long ume, and more so when the same party had 
struggled ior more than hall a century o win 
freedom for India and achieved it, it regards it- 
sell as thc custodian of the nauon. With the 
traditions of a national movement reflected in 
its centralized structure, the central leadership ol 
the Congress Party issued command policies and 
treated the State Governments as subordinates. 
When the State units of the party organisation 
are ignored at every step and they have no voice, 
even a iceble one, in determining the party po- 
licy, the growth oi predominance of ihe central 
authority is the natural consequence thereof. K. 
Santhanam had apüy remarked that it was “the 
democratic centralism of the Congress during ali 


nommated as Party candidates and succeeded in 
the elections would always look to their benefac- 
* tors at New Delhi and act on the cue emanating 
therefrom. Even nominations for the leadership 
of the State Legislature Party were made by the 
central leadership. Quite often the person so 
nominated would be imported into the States to 


lead the Government.” The Chief Ministers and - 


80. For example, K.N. Katju and P.C. Sethi 
in Madhya Pradesh, S.S. Ray in West Bengal 
and Nandini Satpathi in Orissa. The most 
recent examples are: A.R. Antulay in Maha- 
rashtra, Jagan Nath Pahadia in Rajasthan, 
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the legislators, thus, became the mouthpiece of 
the Central Government. A breath that had 
made them could also unmake them." Punjab 
Chief Minister Ram Krishen would describe him- 
self as the “driver of the High Command.” 
After the General Election of 1967, Congress 
lost its majority in some nine States and the non- 
Congress Governments of United Fronts came into 
office. The sense of consciousness and self- 
assertiveness of these States increased and they 
became quite vocal about the Centre-State rela- 
tions. The Leftist Governments in Kerala and 
West Bengal adopted an open policy of confron. 
tation and defied the authority of the Union 
Government on a number of issues. The Union 
Government itself in minority in Parliament, 
after the 1969 Congress split, and dependent 
upon its existence on the support of the Com- 
munist Party, Dravida Munnetra Kazhagam 
(DMR) and the Akalis had to swallow the bit- 
ter pill. The DMK Government in Tamil Nadu 
became vocal in its demand for autonomy io 
the States. But the 1971 mid-term Parliamentary 
poll and the General Elections to the State As- 
semblies, except Tamil Nadu, in March, 1972 
brought the Congress back to the same position 
that existed before 1967. The charismatic lea- 
dership of Mrs. Indira Gandhi gave a new direc- 
tion to the Indian politics. The manner in which 
she dealt with the Bangladesh issue and the vic 
tory in war with Pakistan evoked widespread 
respect to the extent of worship for her. The 
Congress Party and its central bodies drew ins- 
piration from Mrs. Gandhi notwithstanding her 
rebuttal to the contrary. The Central leadership 
of the uni-party in office assumed the role of the 
patriarch in controlling and running the admi- 
nistration of the States. The Janata Party follow- 
ed close in the heels of the Congress when it 
came into power in March 1977, and soon dissolv- 
ed the Assemblies in nine States in an earnest bid 
to establish a uni-party government at the Cen- 
tre as well as in those States. The Party organi- 
sation was also similarly centralised and the Cen- 
tal leadership nominated Chief Ministers to be 


J.B. Patnaik in Orissa, Vishwanath Pratap 

Singh in Uttar Pradesh and T. Anjiah in 

‘a Pradesh. Pahadia, Patanik and Anjiah 

were Union Ministers of State, Antulay and 

V.N.P. Singh were Members of Parliament, 
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formally elected by the State Legislative Party 
and quite often replaced them at will. Old habits 
»idom die and Mrs. Gandhi again did the same 
im the States in 1980 what she had been doing 
earlier to 1977. This time the criterion of per 
sonal loyalty weighed with her more heavily in 
selecung candidates for the State Assemblies and 
homunaung Chief Ministers. 

Financial authority, like political authority, 
under a federal scheme showd be decen.ralised 
w ünancial independence is a large part ot 
gencral independence, \ccording to e — 1950 
Gousutution the taxes on the Legislative Lan 
remained much the same as under the Govern 
ment of India Act, 1935. While the proceeds ou 
the taxes within the State List are entirely retain 
*d by the States, the proceeds of some ot we 
faxes in the Union List are to be assigned or 
may be assigned wholly or paruy to the States. 
Ihe res.duary taxing authority rests with the 
Union. Besides these, the Constitution provides 
lor payment of grants. Under Article 275 Par- 
liament is empowered to make such grants as 
X may deem necessary to give financial aid to 
any State which is in need of assistance, It is 
for Parliament to determine the extent of the 
Brantand it may vary from State to State accord- 
mg to the needs of each. Under Article 282 the 
Union and the State Governments are given the 
general power to make grants for any purpose 
Sven if it is not within their respective legislative 
competence. 

In both income tax and excise duties there has 
been continuous rise in the share of State Gov- 
Srnments. While in 1952 the States used to re- 
Ceive 50 per cent of the net proceeds of the in- 
come tax and no share in the excise revenue, 
their share in th as consequent upon the re- 
Commendations of the Sixth Finance Commis 
sion, has gone up to 80 per cent of income tax 
and 20 per cent of the Union excise duties. 
mowever, the States are now entitled to receive 
revenue irom auxiliary taxes which hitherto were 
honshareable. The biggest transfer of resour- 
ces is of grants-in-aid which are generally given 
to Comparatively backward States and these have 

stepped up by three and a half times over 
recommendations of the Fifth Finance Com- 
mission from Rs, 711 Crores to 2,510 crores. Fin- 


aucial assistance and grantsin-aid are a prolific 
Source of centra] control and discretion. "They 


due made subject to conditions and are followed 
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by regulatory authority ot the Union Govern. 
ment ? 

Also, the transfer of resources from the Centre 
to the States occurs for meeting the deficits of 
States on plan expenditure. While the @ States 
have to share 50 per cent of the aggregate public 
sector plan expenditure, the resources normally 
accruing to them from this purpose are not 
more than 20 per cent and 80 per cent of these 
resources accrue to the Union Government, As 
à result of continuously mounting expenditure 
of States on Plan and non-Plan expenditure and 
their inflexible resources, the Wap beween re- 
sources and. expenditure between the States has 
been considerably widening. Despite liberal 
transfers from the Centre, the State Governments 
have resorted to the technique of overdrafts which 
the Union Government has converted into 
loans, This has created an embarrassing situa- 
tion for the States, “The predominance of dis- 


Governments even in 
spheres such as education, medical and — public 
health, which are constitutionally within the 
competence of States." Among the various 
factors which have been a constant source of irri- 
tation between the Centre and the States, he 
adds, “the preponderance of discretionary grants 
and loans should be assigned an important 
place."* 

The study Team of the Administative Re 
forms Commission observed, “To some extent 
financial dependence of the States is desirable 
as representing a centripetal force. But the mag- 
nitude of such dependence makes a qualitative 
difference when the extent of dependence goes 
too far, wrong attitudes begin to make an ap- 
pearance among those responsible for financial 
management in the States as well as the Cen- 
tre.“ In the States excessive dependence on 
the Centre tends to produce irresponsibility and 
operational inefficiency. At the Centre, domi- 
nant financial power in relation to States gives 
central authorities exaggerated notions of their 


82. G. Ramachandran, “Centre-Stato Relations,” 
(Paper contributed to the National Convention, 
of Union-State Relations, 1976), pp. 231.32. 
83. Report of the Study Team on “‘Centre-State 
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importance and knowledge and does not allow 
sufficient place to the point of view of the States. 
It is important, therefore, the Study Team of 
the Administrative Reforms Commission suggest- 
ed that “the degree of financial dependence of 
the States on the Centre should be reduced to 
the minimum because that minimum would be 
adequate from the point of view of giving the 
Centre controlling powers in the context of na- 
tional integration,”™ 

But the main focus of study in the causes of 
the ascendancy of powers of the Union vis-a-vis 
the States is the Planning Commission. Though 
not a creation of the Constitution, not even 
endowed with a statutory sanction, this extra- 
constitutional authority has assumed the role of 
the architect of India’s destiny. The Five-Year 
Plans have reduced the federal structure to almost 
à unitary system and the authority of the States 
has been brought to a marginal phenomenon. 
“Planning for purposes of economic development,” 
remarks Santhanam, “practically superseded the 
federal constitution so far as States were concern- 
ed but this supersession was not legal or cons- 
titutional but was by agreement or consent. 
Planning has been comprehensive and it has 
covered all the sphere of activities of both the 
Union and the States, In fact, it has even covered 
the sphere of literature and sports. Under edu- 
cational planning, grants have been given for 
establishing gymnasia, or cricket coaching, etc. 
"So the planning may in some sense be called 
totalitarian, but for the evil association of the 
world totalitarianism.” 


Planning and federalism make uneasy  part- 
ners and the emphasis on the former has pro- 
found effects on Union-State financial relations. 
The Planning Commission is a centrally created, 
centrally financed and a centrally controlled 
body. Till recently, half the number of its 
members were the nominees of the government. 
The Prime Minister had been its Chairman and 
the Union Minister of Planning, its Vice-Chair- 
man, except during certain years, The Janata 
Party Government reconstituted the Planning 
Commission with a new Vice-Chairman and two 
new full time members. The three Cabinet Minis- 
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ters—the Finance Minister, the Defence Minister 
and the Minister for Home Affairs—were also in- 
cluded, thus, supplementing economic expertise 
with political backing. Mrs. Indira Gandhi revers- 
ed the process initiated by Morarji Desai and 
appointed in 1980 the Planning Minister as the 
Commission's Vice-Chairman. But at no stage, 
now or before, the States have been represented, 
on the Commission and it accounts for the Com- 
ssion's centralist approach. 


The Constitution-makers had visualised plan- 
ning as a joint venture and consequently includ- 
ed "Economic and Social Planning" in the Con- 
current List. The importance of subjects in- 
cluded in the State List in developmental plan- 
ning is brought about by the fact that more than 
60 per cent of the expenditure of the total ex- 
penditure of planning in all the Five-Year plans 
is on all such subjects. But during all these years 
the role of the Centre in the formulation and 
execution of plans “became paramount and that 
of the States quite subsidiary.“ It is true that 
partnership between the Centre and States has 
become more real in successive exercises and the 
Planning Commission has taken due notice of 
this important fact. In shaping the Plan at 
different stages and giving it a final form the 
National Development Council—a representative 
body of the States Chief Ministers—is consulted 
and its approval is sought. But the role of the 
National Development Council is only formal. 
It has neither the time nor the expert know- 
ledge so essentially required to scrutinise the Plan 
as formulated by the Planning Commission.“ 


In addition to the schemes included in the 
State Plan there are some outside them known 
as “Centrally sponsored schemes.” These schemes 
are sponsored by the Centre and executed by the 
State Governments under the technical guidance 
and supervision of the appropriate Ministries of 
the Union Government. In the beginning the cen- 
trally sponsored schemes were just a few but 
now their number has sufficiently multiplied. They 
deal with subjects enumerated in the State List 
with the result that the supervision and control 
of the Union Ministries has penetrated into the 
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State Ministries. “To this extent the result, for 
all practical purposes, is to make such subjects 
concurrent or central by the central donér."* The 
Forty-second Amendment transferred education, 
forests, population control and family planning 
and a few more subjets to the Concerrent List. 


Article 365 of the Constitution gives a general 
power to the Union Government that if a State 
Government failed to give effect to, or comply 
with any directions given in the exercise of its 
executive power, the President may declare that 
a situation had arisen in which the Government 
of the State cannot be carried on in accordance 
with the Constitution, This provision is a para- 
dise for the Union Government to assert its autho- 
rity and bring the defaulting State Governments 
under its unitary control. The satisfaction of the 
President that a situation has arisen in which the 
Government of the State cannot be carried on in 
accordance with the provisions of the Constitu- 
tion is final and conclusive, 


There did not exist originally any provision in 
the Draft Constitution corresponding to Article 
365 of the Constitution. But just eleven days be- 
fore the final approval of the Draft Constitution, 
Ambedkar introduced a new Article $65 in the 
Constituent Assembly.” Angry voices denounced 
the new provision. Thakurdas Bhargava and 
Hriday Nath Kunzru were the most vehement 
critics of the “drastic power” that this Article con- 
ferred on the Union Government, Others opposing 
Article 365 compared it with Section 98 of the 
Government of India Act, 1935. But Ambed- 
kar defended it as forcefully as its opponents 
criticised it bitterly. He contended that Article 
365 introduced no new element. It logically fol- 
lowed from Articles giving the Union Executive 
Power to issue directions. Such a power would have 
been useless, he asserted, without the power to 
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ment—thus the Governor-General, through the 
vernor, could take over the Government 
of a Province, 
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enforce them.” à - 

The rest is covered by the provisions relating to 
Emergency as defined in Article 352. During the 
period when the Proclamation of Emergency is 
in force Parliament gets the power to legislate for 
the whole or any part of the terri India 
with respect to any matter enumerated in the State 
List-List I in the Seventh Schedule-and the 
executive power of the Union extends to giving 
directions to any State as to the manner in which 
the executive authority thereof is to be exercised. 
The President by his order may suspend funda- 
mental rights and their enforcements except those 
conferred by Articles 20 and 21. As the declara- 
tion of Emergency is non-justiciable so are the 
Presidental Orders issued thereunder. When the 
Proclamation of Financial Emergency, under Arti- 


' de 360, is in operation the Union Government 


may issue direcions to the State Governments to 
observe such canons of financial propriety as 
may be specified therein including the reduction 
in salaries and allowances of all or any class of 
persons in a State and reservation of Money Bills 
or other Bills involving financial implications for 
the consideration of the President. Here too 
neither the Supreme Court not any other court has 
jurisdiction to entertain any question on any 
ground regarding the validity of the declaration of 
financial emergency or its continued operation. 
Article 355 confers a duty on the Union Gov- 
ernment to protect the States from external ag- 
gression and internal disturbance and to ensure 
that the government of every State is carried on 
in accordance with the provisions of the Consti- 
tution, If the President either on a report 
from the Governor of à State or on his own 
satisfaction believes that the State cannot be gov- 
erned in accordance with the provisions of the 
Constitution, he may by proclamation assume the 
functions of the State executive and declare that 
the powers of the State Legislature shall be exer- 
cised by or under the authority of Parliament. 
But Governors in quite a number of instances 
abused this power vested in them under Article 
356 and recommended the imposition of the Pre- 
sident’s rule under suspect circumstances. A 
provision included in the Constitution (Article 
355) charging the Union to maintain integrity 
of a constituent unit of the federation has very 
often been used to coerce a State Ministry when 
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it did not belong to the same party or when the 
central leadership desired to improve its party's 
image in the State or even to remove dissensions 
and replace it by another leader to become the 
Chief Minister. Since 1950, the President's rule, 
excluding its imposition in one single stroke on 
nine States in April 1977, and once again in 
February 1980, has been imposed on different 
States for more than fifty times. Save a few 
occasions, the action taken on the defaulting 
States can be described as political and having no 
constitutional justification. 

The Governor, therefore, is not an inert cypher. 
He occupies a pivotal position in the State Gov- 
ernment as an instrument of Central vigilance 
but in terms of constitutional practice he is ac- 
tually appointed by the Prime Minister and retains 
office at his pleasure. It is, under the circumstances, 
not difficult to appreciate that a Governor may 
become suspect of acting under the pressure of 
the Union Government in relation to his func- 
tions in the State of which he is the Head. When 
the party in power in a State is different from the 
party in power at the Centre, the Governor and 
his Council of Ministers are likely to pull in dif- 
ferent directions if the interests of the Union and 
the State differ. The Union Government may even 
use the Governor as their instrument for influenc- 
ing or controlling the policy of the State Govern- 
ment and if the Governor fails to impress the 
State Ministry with his directions from the Union 
Government, the President may on his report take 
‘over administration of the State notwithstanding 
the majority it commands in the State Legisla- 
ture. It happened in 1970-71 in the States with 
non Congress Governments and in 1976 in Tamil 
Nadu with DMK Party in office. 

Ihen, the Governor can withhold assent to a 
Bill passed by the State Legislature or to reserve 
it for the consideration of the President. “On 
what ground then except that of the Union 
Government's discretion," asked Kogekar, can 
„the Governor stultify the Legislature's Power ?"* 
Acting on thé advice of the Prime Minister, the 
President may return the Bill for reconsideration 
by the State Legislature for reasons stated or 
even veto it without assigning any reasons. To 
be safe, it may be pigeonholed as the constitu- 
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tion does not prescribe time limit for Presidential 
consideration, 

The cdnstituent units have no independent 
power of amending the Constitution and the 
process involved therein, except for a few specifi- 
ed matters in Article 368 when ratification by 
Legislatures of at least half the total number of 
States is necessary to render the amendment 
valid. The law of Parliament may even change 
the political map of India. Whenever a change 
in the name, area or boundaries of à State is 
proposed to be altered, the President simply as 
certains the views of the Legislature of a State or 
States concerned which must be expressed within 
the period specified by the President. The views 
of the State or State legislatures concerned are 
not binding on the President Even a decision 
to abolish the Legislative Council in a State if it 
has one, or for its creation in a State without 
one, depends upon the law of Parliament. The 
State Legislative Assembly expresses its will 
through a resolution passed by a majority of its 
total membership and by two-thirds majority of the 
members present and voting. Parliament, no 
doubt, acts in deference to the wishes of the State 
Legislature, but it is the law of Parliament which 
alone makes that decision effective. 


The scheme of distribution of subjects between 
the Union and the States follows essentially the 
pattern of the Government of India Act, 1935, 
and it is heavily tilted in favour of the Union. 
If both the Union and a State legislate on a matter 
contained in the Concurent List and if the law 
made by the State Legislature is repugnant to 
any provision of the law made by Parliament 
on the same subject, the Union law supersedes 
the State law. Parliament is also empowered, 
under Article 249, to legislate on any matter in 
the State List, if the Council of States (Rajya 
Sabha) passes a resolution by a two-thirds 
majority declaring a particular subject or subjects 
to be of national interest. When the Legisla- 
‘ures of one or more States determine by a reso- 
lution that Parliament should  legislate on a 


————————— 
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or repealed by Parliament alone and not by the 
State Legislatures to which it is applicable.™ 
Finally, Article 253 empowers Parliament to 
pass legislation implementing any treaty, agree- 
ment or convention with another country or any 
decision made at any international] conference, 
association or other body. This last phrase is re- 
markably vague, as Jennings says, and the Union 
Parliament can acquire jurisdiction over any sub- 
ject, as for example, even over University educa- 
tion, "by simple Process of a decision of the 
inter-University Board of India, which is an 
international body" because it contains repre- 
sentatives of foreign Universities also. 


Then, there is the Election Commission estab- 
lished under Article 324. It is a centralized elec- 
tion machinery which is required to superin- 


and Auditor-Genera] appointed by the Presi- 
dent, who keeps careful vigilance not only on 
the finances of the Union but also of the States, 
As Comptroller, he controls the issue of public 
money, his duty being to satisfy himself that no 


have a direct or indirect bearing on the 
Centre-State relations, Presenting the 1961 Bud- 
Bet to the Tamil Nadu State Assembly, C. N. 
Annadurai said, “There has been a considerable 
change in the matrix of Centre-State financial 
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new institution (Planning Commission) which 
was beyond the ken of the architects of the Con- 
stitution, the Centre has acquired still more 
large powers, causing concern about the position 


ting up a high-powered Committee to examine 
the working of the Constitution and for reallo- 
cating powers, if necessary, between the Union 
and the States. Annadurai had earlier expressed 
the view that the powers which . strictly came 
under the State sphere were being slowly taken 
over by the Centre. "we must correct this" he 
urged, "and leave these powers to the States," 


It was in this context that the Tamil Nadu 
Government set up a committee, under the 
chairmanship of Dr. p. V. Rajamannar." The 


flected the DMK Government's policy weré to 
consider the entire question regarding the rela- 
tionship that should subsist between the Centre 
and the States in a federal setup and to exa- 
mine the existing provisions of the Constitution 


the utmost autonomy of the States without pre- 
judice to the sovereignty and integrity of the 
country as a whole. The Committee submitted 
its report in May 1971. The recommendations 
of the Committee amounted to a demand for re- 


tion. The Committee, accordingly, suggested a 
series of changes that would divest the Centre of 
a range of fiscal, legislative, regulatory and emer- 
gency powers. In. federalism, the Committee ob. 
served, the national and State Governments exist 
on the basis of equality and neither has the 
Power to make inroads on the definite authority 
and functions of the other unilaterally, Their mo- 
del was the United States Constitution. 

The Centre. State relations became the zubject 
of investigation by the Adminisrative Reforms 
Commission in the mid-sixties, In order to probe 
thoroughly’ the various issues involved in this rela- 


headed by M. C. Setalvad, the former Attorney. 
General of India, On the basis of the report of 
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the. Study Team, the Commission submitted its 
own report on June 19, 1969. Referring to the 
controveries that had arisen between the Centre 
and. the States, the Commission observed, “but 
these controversies pertain mostly to matters ad- 
ministraive and financial and not to constitu- 
tional issues“ Eminent political leaders of 
various political parties that appeared before 
the Commission emphasised their faith in the 
Indian unity, though they argued for more auto- 
nomy and initiative for the, States. 1 he Commis- 
sion, accordingly, did not think it necessary to 
suggest any amendment to the Constitution. I hey, 
however, made recommendations to the delegation 
ot more financial and administrative tunctious and 
powers to the States with the twin objectives of 
making the relations between the Centre and the 
States more smoother and introducing efficiency 
and economy in the administration oi the Union 
and State Governments. The Commission believed 
that the amendment of the Constitution was not 
a solution of the problems of Centre-State rela- 
tionship. it should be sought "in the working ot 
the provisions of the Constitution by all concern- 
ed in the balanced spirit in which founding- 
fathers intended them to be worked.” 


The Union Government completely ignored the 
Rajamannar Committee Report, but accepted the 
view of the Administrative Reforms Commission. 
‘The Government felt that the existing provisions 
ot the Constitution were adequate to meet any 
situation or resolve any problem that might arise 
between the Centre and the States. It was the 
firm. conviction. of the Government that the 
basic scheme of the Indian Constitution was a 
federation with a strong Centre and the doctrine 
ot a nebulous. and weak Centre, as envisaged in 
the Kajamaunar Committee Report, ran counter 
to the concept of the powers of the Union Gov- 
ernment accepted by the Constituent Assembly, 
However, the Government thought that there was 
room for strengthening of the financial powers of 
the. States and steps were taken in that direc- 
tion, Decentralization, was one of the two items 
on. the March, 1977 poll manifesto of the Janata 
Party. The Union Commerce Minister, Mohan 
Dharia; declared on June. 6, 1977 at Madras that 
the. Janata Party Government which stood for 
decentralisation of powers to “ensure real power 
lay with the people” would give more powers to 
the States to make them strong. “Once this is 

achieved there will be no need for any regional 
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party to raise the State autonomy demand.“ But 
nothing happened during three years of Janata- 
Lok Dal rule. Mrs Indira Gandhi’s Government 
adhered to the old stand, although decentrali- 
sation remained an unceasing dogma of every Gov- 
ernment. But compelling political reasons 
influenced: the decision of the Government of 
India to appoint the Sarkaria Commission to review 
the Centre-State relations. 

After having enunciated the basic ideals of the 
Welfare State in the Preamble and the Directive 
Principles of State Policy, the Constitution 
framers armed the Union Government with ade- 
quate and effective powers to fulfil these ideals 
and ultimately to realise the goal of social jus- 
tice. Although some Members of the Constituent 
Assembly had maintained that the welfare of 
the people was the responsibility of Provincial 
(State) Governments,” most believed that the 
onus fell on the Union Government and only 
a national effort could ensure the desired results. 
“Only on the basis of the total wealth of the 
Country,” asserted D. P. Khaitan, soon after- 
wards to become a member of the Drafting 
Committee, could India “build the edifice of 
education, health, culture and so on." Balkrishna 
Sharma analysed. the attributes of a strong Centre 
and, explained that it should be in a position 
“to think and plan for the well-being of the 
country as a whole, which means. . .. having the 
authority. . . to coordinate (and) ... the power to 
initiate... It should be in a position to supply 
the wherewithal to the provinces (States) for their 
better administration whenever the need aris- 
es. . It should have the right in times of stress 
and strain to issue directives to the provinces 
(States) regulating their economic and industrial 
life in the interests of the nation as a whole."^ 


These are the attributes of co-operative federa- 
lism, as Birch gives it the name. This new phase 
of. federalism that has largely emerged since the 
World War II has its roots in the early thirties and 
its. basic feature is the increasing interdependence 
of federal and regional governments." Its ex- 
1 
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ponents explain that no society much less a 
developing society can afford the luxury of a 
rigid division of powers which was possible in the 
social and economic conditions of the eighteenth 
Century. In the contemporary world marked by 
industrial technologgy as foundation for 
effective power uniformities on a broad geographic 
scale are necessary to viability in the effective use 
of modern techniques of production and distri- 
bution. Smaller units of government lack requisite 
power, geographic span of control, and knowledge 
of resources to cope with inescapable issues 
related to economic stablity and are unable to 
assure satisfaction of basic needs and i 
wants, not to be neglected in the age of common 
man. Moreover, the world today is as much scared 
of depressions, as it is scared of war and this 
emphasises the recognition of the need for the 
reallocation of powers in a new balance, not 
excluding strong local organs of government. 
The dominant spirit of federalism is, therefore, 
not competitive, but co-operative exercise of 
authority by different governments, central and 
regional. The traditional theory of federalism is 
a political anachronism now and the concept of 
dual sovereignty is untenable. Birch eliminates 
from his definition of federalism the term “inde- 
pendent” within its own sphere, although he 
retains the co-ordinate character of governments 
at federal and regional levels, But Vile does not 
agree with Birch and says that the co-ordinate 
Status of the federal and regional governments 1s 
as difficult to sustain as that of their independence 
in the sphere assigned to them. "Their status of 
equality, he succinctly remarks, ' “may be defen- 
sible in the legal terms, but it is very difficult 
to interpret in terms of power and influence“ a 
The leadership of the Central Government is un- 
challengeable and all federal unions have moved 
alike in the same direction. In the United States, 
that set a model of federalism, the Supreme 
Court “snuffed out the heresy of dual federalism” 
by invoking the doctrine of implied powers 


Which assigned a vast sweep of authority to the 
Centre. 
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The Constitution of India fulfils all the elements 
of cooperative federalism. What Courts, conven- 
tions, practices, and usages were able to achieve 
in the United States, Canada, Australia and even 
Switzerland, the father-framers with the combined 
wisdom of Assembly members incorporated them 
in the express provisions of the Constitution, 
Intervening in the debate in the Constituent 
Assembly, on November 8, 1948, Alladi Krishna- 
swami Ayyar, a member of the Drafting Committee 
explained that all that the Draft constitution “had 
done was to take note of the inevitable tendency 
in every modern federation in the di n of 
strengthening the federal government and to 
make suitable provisions for the purpose, instead 
of leaving it to the Supreme Court, as in the 
United Staes. to extend the powers of the Central 
Government by a Process of Judicial interpreta- 
tion. Ambedkar, in more or less identical terms, 
said that the Draft Constitution has struck a fair 
balance between the claims of the Centre and the 
States and the Centre had not been given more 
powers than were strictly necesary in the con- 
text of conditions in the modern world which 
rendered centralisation of power inevitable, 


But Ambedkar forgot to tell the Assembly, as 
he must not have contemplated of such a situation, 
that the Constitution-makers had to arm the 
Union with adequate Powers not only to meet 
emergencies, preserve and strengthen the unity of 
the country, but also to maintain the Constitution 
and its sanctity rather than to allow’ certain 
forces to wreck it from within. Two Politburo 
members of the Indian Communist Party 
(Marxist), Kerala Chief Minister E. M. S. Nam- 
boodiripad and A. K. Gopalan, declared in a 
Press statement that the objective of the Marxists 
Was to promote discontent among the people 
and prepare them for a class war, “Our objective,” 


‘they declared “is to capture power by making 


the fullest use of the constitutional machinery 
so that we can break the Constitution from 


` within."* The Chief Minister of Tamil Nadu 


and DMK President M, Karunanidhi declared 
on July 15, 1978, that his "party was prepared to 
quit power and launch an agitation, if. necessary 
to secure autonomy.” He formulated two slogans 
"India for Indians", and Tamil Nadu for Tami- 
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lian." The unpredictable attitude and utte- 
rances of Dr. Farooq Abdulla, Chief Minister of 
Jammu and Kashmir and President of the Na- 
tional Conference and his patching up differences 
with Mirwaiz "Maulvi Farooq,” Chairman of 
the Action Committee, and forming an electoral 
alliance with him for June 1988 State Legislative 
poll are as much suspéct as the professions of the 
Akali Dal leadership now agitating for total ac- 
ceptance of the Anandpur Sahib resolution.“ 
G. S. Tohra, President of the Shiromani Gur- 
dwara Parbandhak Committee, and other senior 
Akali leaders declared at Tarn Taran (Amritsar 
district) on July 10, 1983, that they had exhaust- 
€d the "democratic and peaceful measures" for 
achieving their aims and would now resort to 
"direct action." Jagdev Singh Talwandi said that 
the main aim of the Akali struggle was to present 
an independent Sikh identity, besides the accep- 
tance of their demands. He said it was no use 
sending Jathas (squads) for courting arrest, ins- 
tead, the party should resort to “direct action." 
The former Akali Minister, Sukhjinder Singh 
said that since the Sikhs had missed their oppor- 
_ tunity in 1947, they should now struggle to get 
their political demands realised. Bangladesh, 
he asserted, was liberated not by the army but by 
the people. He said that the Akali Dal should 
also prepare the people to break the "shackles 
of slavery. 
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The distribution of powers between the Union 
and the States, though heavily tilted in favour 
of the Union, does not reduce the States to the 
level of municipalities. Nor is there any truth 
in what K. Santhanam called "paramountcy" of 
the Centre The division of powers in three 
lists; Union, Concurrent and State, provides for 
“built-in concessions to the federal principle.“ 
The balance of power established by the Cons 
titution can only be disturbed by amending the 
Constitution to which Legislatures of at least 
half the number of States must agree. As re- 
gards the provisions of Article 249, which em- 
Powers Parliament to legislate on any matter 
included in the State List, if the Council of 
States passes a resolution by two-thirds majority 
to be of national importance or interest, such 
action is limited in time and can be taken only 
by the Upper Chamber where the States hold 
greater proportionate voting powers than in 
the Lower Chamber. Considering the brief 
period (not more than one year) during which 
Central intervention under this Article would 
operate, and also considering that the agency of 
Central intervention, Council of States, is supposed 
to be the custodian of State interests,“ Article 
249 does not constitute a serious threat to State 
autonomy.  Refuting the allegations made by 
H. V. Pataskar and O.V. Alagesan in the Cons- 
tituent Assembly, T. T. Krishnamachari explain- 
ed that the mischief, if there was any, flowing 
from Article 249, was limited to a very brief 
period, and therefore, the Centre would not feel 
tempted “to exploit this Article, on the other hand 
would serve a useful purpose.""* In the opinion 
of H. M. Seervai, this Article is “a useful in- 
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novation designed to secure 
in working the federation, "*" 


As regards the Concurrent List, all modern 


greater flexibility 


federations poses a concurrent jurisdiction 
where both the Centre and the constituent 
units are empowered to legislate. The desira- 
bility of having a concurrent field was aptly 


described by the Joint Committee on Indian Cons- 
“tutional Reform (1934). The Committee ob- 
served, “Experience has shown, both in India and 
elsewhere, that there are certain matters which 
cannot be allocated exclusively either to the 
Central or Provincial Legislature, and for which, 
though it is often desirable that provincial le- 
gislation should make Provision, it is equally 
necessary that the Central Legislature should have 
a legislative jurisdiction, to enable in some cases 
to secure uniformity in the main principles of 
law throughout the country, in others to guide 
and encourage provincial effort, and in others 
again to provide remedies for mischiefs arising in 
the provincial sphere but extending or liable to 
extend beyond the boundaries of a single Provin- 
ce.“ The Concurrent List in the Constitution of 
India contains 47 entries and as, Alladi Krishna- 
swami Ayyar said, “The existence of a large list 
of concurrent subjects is calculated to promote 
harmony between the Centre and the units, and 
avoid the necessity of the courts having to resolve 
the conflict if there is to be only a two-fold 
division of subjects. 

Both Parliament and State Legislatures enact 
laws on any matter enumerated in the Concu- 
Trent List. In case of inconsistency between any 
Provision of the Gentral Law and the State Law, 
the latter prevails. But repugnancy arises only 
When Parliament and State Legislature cover the 
same field. If both the central and state laws deal 
With separate and distinct matters, though of 
cognate and allied character, repugnancy does 
not arise. Moreover, “repugnancy must exist in 
fact, and not depend merely on a possibility.” 
And the State law prevails notwithstanding its 
repugnancy to the central law if it had been re- 
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served for the consideration of the President and 
had received his assent, 

The fact of the matter is that the Constitution 
attempts to reconcile the need for a powerful 
central authority with regional autonomy. This 
point was emphasised by C. Ramaswami lyer in 
his inaugural address at the Annual Conference 
of the Indian Political Science Association. He 
observed, "What notwithstanding are fiercely 
avowed intentions and policies of the founders of 
the American Constitution, has taken place in 
the United States and what local and provincial 
patriotism have been unable to prevent in 
Canada and Australia, has now been statutorily 
formulated in India.“ The criticism levelled 
against the Constitution of India, he asserted, 
"cannot blind us to the necessities of the new 
economic and political pressures whose operation 
in a shrinking and interdependent world tends to- 
wards the concentration of power and control in 
a central organisation. Ambedkar, too, had in 
identical terms met the criticism against the con- 
centration of authority at the Centre. He explain- 
ed to the Constituent Assembly, “However, much 
you may deny power to the Centre, it is difficult 
to prevent the Centre from becoming strong. 
Conditions in the modern world are such that cen- 
tralization of powers is inevitable. 


Genuine doubts have also been expressed by well- 
meaning persons as to the ability of the Central 
Government to meet the challenges of the Welfare 
State in view of the precise enumerated powers in 
the Constitution. Paul H. Appleby expressed the 
opinion that the Central Government had been 
given far less powers for "a nation dedicated to 
the welfare ideal.” He explained that epidemics 
defy State frontiers and the food supply and wel- 
fare of farm families fall within the scope of the 
responsibilities of the National Government espe- 
cially when the Constitution endows the State 
with a welfare content whereas both public health 
and agriculture are specified in the State List, “It is 
not too unfair......to say that except for the 
character of its leadership, the new national Gov- 
ernment of India is given less basic resource in 
power than any other large and important nation, 
while at the same time having rather more sense 
Lx. 
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of need and determination to establish programs 
(programmes) dealing with matters important to 
the national interest.“ 

Federalism with its division of powers between 
the Central and regional authorities is, as Carl 
Friedrich says, “a mainstay of constitutional 
government.” But neither of the two is wholly 
dependent or independent of the other. The 
functions of the State cannot be divided into 
watertight compartments and the execution of 
welfare schemes cannot succeed in isolated moulds. 
The welfare content of the State can only be en- 
sured through the joint and co-operative efforts of 
national and regional governments. Both act in- 
dependently within the spheres assigned to them 
and concurrently on joint jurisdiction. But when 
the vital interests of the State intervene the deci- 
sions of the national government, as the bearer 
of national security and prosperity of the realm, 
should prevail, though they may concern matters 
outside its jurisdiction. The powers conferred on 
the Union to act decisively and expeditiously have 
been necessitated by the presence of fissiparous 
tendencies rampant throughout the country 
egged on deep-rooted communalism, casteism, 
lingiusm and the worst of all regionalism. But 
this power that the Union has in its armoury is 
only to be used as a medicine in national interest. 
Constitutional remedies apart, self-consciousness 
and “self-assertiveness” of the State Governments 
deter even a strong Centre from intervening with- 
out a convincing cause which it may be able to 
plead at the bar of public opinion. In a democra- 
tic set-up, with a parliamentary system, che actions 
of government are always under scrutiny. No 
government can forget that tomorrow is the day of 
election. If the Central Government, without a 
reasonable and convincing cause, ventures to tres- 
pass the limits ordinarily assigned to it, it shall 
haye to pay the penalty at the next election. 

It is, however, important to remember that the 
Centre's authority should not be weakened, for 
herein lie seeds of disintegration and danger to 
the unity of the country. India today is in the 
grip of separatist trends, if not always for secession, 
at least for a recognition of the need for separate 
and special treatment to a particular region or 
State. At no stage after independence the situation 
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was as grim as it is today. Caste is ranged against 
caste; region against region; the entire eastern 
region is in a state of alienation; West Bengal 
Government is in open confrontation with the 
Centre; a handful of extremist Sikhs have raised 
the issue of Khalistan; and the problems of 
integration are becoming increasingly more 
complex, and intractable. Every principle of 
nationhood has been sacrificed in the name of 
political expediency and the cumulitive result is 
the fragmentation of India’s national life. What 
is urgently required is a movement for the rege- 
neration of India and the leadership of such a 
movement rests with the Central Government; 
a strong, effective and efficient Centre endowed 
with a new political culture to render the States 
strong and viable constituent units. A strong 
Centre and strong States are supplementary and 
complementary to one another and they together 
constitute the basic ingredients of co-operative 
federalism. 


But the growth of regional parties, whatever 
advantages its protagonist may claim, pose a 
serious threat to the unity of India. The centri- 
fugal character of political forces is the oldest and 
the newest feature of Indian politics. The failure 
of the earlier empires to establish effective and 
lasting control over the whole country was essen- 
tially due to the strength of resistance of small 
kingdoms and their reluctance to be assimilated. 
It may also be contended that it was due in great 
part to the insufficiency of power at the disposal 
of the emperors and other weaknesses. But what- 
ever be the case, the obvious result was that region- 
al distinctness was firmly maintained. This dis- 
tinctness was obscured during the British period 
of Indian History. With the achievement of In- 
dependence in 1947, regionalism asserted itself 
rather more vigorously. Consciousness of being 
Indians, as distinct from a Punjabi, or Bengali, or 
a Maharashtrian, or a Tamilian, rises to the sut- 
face only when activated by a foreign threat or 
by some external blow to India’s national pride. 
As soon as more or less normal relations are 
restored, the brief surge of all-India patriotism 
quickly fades away to be replaced by a renewed 
conscionsness of the importance of those issues 
which divide Indian from Indian, Particularism 
tends to be the norm, universalism is the excep- 
tion. The political unity of India, therefore, is 
as fragile today as it was yesterday, though every 
Indian swears by it. 
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"Fratricide," warned V. K. Krishna Menon, "is 
a part of our national heritage. I fear that we do 
not yet realize the danger that has hidden in this 
aspect of our modern being“ There is no past 
greatness of India as a whole and there is no 
legacy of a common Blory to which Indians as a 
nation may look back. Each region claims its 
own golden age and one region's golden age was 
another's dark age. Indians have not been able 
to forgive and forget the past and the danger of 
regionalism haunts India at every stage of her 
national development. At the back of their 
national consciousness are latent memories of 
history in which Indians periodically fought 
Indians. Jawaharlal Nehru speaking in Parliament 
in 1952, referred to an understandable despair 
"to these ancient historical memories." In modern 
times, he exclaimed, India could not afford to 
think in the old terms of "warring empires or im- 
perial entities conquering other places. If the 
Andhras think of the ancient Andhra empire, if 
history is invoked to say that ‘in the Year 1000 
A. D. Gujarat spread right up there, if the Maha- 
rashtrians think of the old Maharashtrian empire, 
and so on, this leads inevitably to thoughts now 
of spreading — out...visavis.. your neigh- 
bours”: 

There is, therefore, nothing to invoke the 
shared political past. The regional awareness in 
political terms has expressed itself in the never-en- 
ding demand for linguistic states and partly in 
economic and political matters. All these issues 
have been fully exploited by the ruling regional 
parties wherever they had been or are con- 
trolling the State Governments. Tamil Nadu 
raised the issue of State autonomy, Telugu De- 
sam is another to come into line with Tamil 
Nadu. Karnataka is not so vocal, but the Janata 
Government is a coalition and it must cater 
to the regional aspirations. In Punjab, the Akalis 
claim that Sikhs are a separate nation and 
the rightful heirs of Ranjit Singh's empire. The 
ruling State party not bound by the restraints of 
the ruling national party's discipline manipulates 
regional grievances at the expense of the central 
authority. The regionalist has a past with all 
"5 powerful memories and he uses it for all 
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practical purposes as a rival of Indian nationa- 
lism. The demand for greater autonomy based 
on the model of eighteenth century federalism, 
with the concept of dual sovereignty, as its sine 
qua non, is tantamount to extending invitation to 
the past history of India to repeat itself. Social 
diversities reinforced by regional, linguistic and 
communal differences have ever been the bane of 
Indian politics and if India is to survive as a 
sovereign State the centre must strive to remove 
these plague spots. 


The Republic of India 

The Preamble to the Constitution declares that 
India is a sovereign democratic Republic. The 
Indian Independence Act, 1947, continued the 
constitutional relationship of the Crown of Britain 
and the Dominion of India by providing that 
the Governor-General of India would be appoint- 
ed by the King and he represented His Majesty 
for the purpose of the Government of the Domi- 
nion. Free India had two Governor-Generals— 
Lord Mountbatten and Mr. Rajagopalachari. The 
1950 Constitution brought to an end this consti- 
tutional relationship and with its inauguration 
India became completely independent and so- 
vereign. The Objectives Resolution of the Cons- 
tituent Assembly contained the words "Indepen- 
dent and Sovereign." Later on the word "Inde- 
pendent" was dropped to avoid tautology. 

It has been argued that the word “Democra- 
tic’ used before the word "Republic" is redun- 
dant. But really it is not so, for democracy does 
not involve the existence of a republican form 
of government. It may be obtainable under a 
hereditary monarchy as well, as in Britain. A re- 
publican government, according to Madison, 
"derives its power directly or indirectly from the 
great body of the people, and is administered by 
persons holding their offices during pleasure for 
a limited period or during good behaviour. It is 
essential in such a government that it be derived 
from the great body of the society, not from an 
inconsiderable proportion, or a favoured class 
AU The President of India is indirectly 
elected by the representatives of the people for 
a period of five years. The Council of Ministers, 
which aids and advises the President, is constitut- 
ed from the party or parties commanding majo- 
rity in Parliament. Though appointed for a per- 
— — 
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iod of five years, Ministry remains in office so 
long as it can retain the confidence of the represen- 
tative chamber of Parliament, House of the Peo- 
ple, elected by adult franchise. The expression 
‘democratic republic,’ therefore, ‘does not only 
emphasise the elective principle governing the 
head of the State, but it also provides the means 
for the realization, for all citizens of India, of 
justice, liberty, equality, and fraternity, the four 
pillars of democracy. In other words, the Pream- 
ble establishes in form as well as in substance a 
Government of the people, for the people and 
by the people. 

D. K. Sen characterised the Indian Constitution 
as pseudo-republican and he assigned three rea- 
Sons to support his conclusion. Firstly; the term 
“republic” is not a term of constitutional law and 
has no definite content or meaning. Secondly, 
the term appears only in the Preamble to the Cons- 
titution and is not to be found anywhere in any 
of its operative provisions. Finally, under the 
Constitution, the term does not signify anything 
more than that the Head of the Republic (Presi- 
dent) does not hold hereditary office But 
Sen's is entirely a legal approach and his con- 
clusion is far-fetched, Justice M. Hidayatullah has 
aptly said that the Preamble to the Indian Cons- 
titution "resembles the Declaration of Indepen- 
dence of the United States of America, but is 
merely more than a declaration. It is the soul 
of our Constitution and lays down the pattern of 
our political society which it states is Sovereign 
Democratic Republic. It contains a solemn resolve 
which nothing but a revolution can alter,» 
The Supreme Court has held that Preamble is 
the basic framework of the Constitution, 


Parliamentary Democracy 

The Constitution establishes a praliamentary 
system of government both at the Gentre and in 
the States. It was rather a foregone conclusion 
that the new Indian State would be a parliamen- 


political institutions as they had in Britain, The 
Congress leaders had 


; 
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mands before Independence in terms of parlia. 
mentary democracy. The Commonwealth of India 
Bill and the Nehru Committee Report both pro- 
posed a parliamentary system of government for 
free India as did the Sapru Report in 1945. The 
Draft Constitution of Free India published by the 
groups of the Left, the Centre and Rights—those 
of Marxist, M. N. Roy, of the Socialist Party, and 
the Hindu Mahasabha, a communal party—all en- 
visaged a parliamentary system of government for 
the constitution of India. 


The British Government had persistently re- 
jected the Indian demand for establishing parlia- 
mentary institutions on the British model on the 
ground that they were neither suited to nor 
were desirable for India. The reforms introduced 
from time to time for the governance of the 
country were always halting, yet rudiments of res- 
ponsible government were always there and the 
legislatures had attracted among their members 
many statesmen unrivalled for their deep learning 
and debating skill. In the early years of the 
twentieth century, the Central Legislature had the 
distinction of having leaders of the stature of 
Gopal Krishna Gokhale, Surendranath Banerjea 
and V. S. Srinivasa Sastri. Under the Montagu- 
Chelmsford reforms, it included eminent men like 
Vithalbhai Patel, Motilal Nehru, Madan Mohan 
Malaviya, M. A. Jinnah and S. Srinivasa lyengar. 
At a later stage came veterans like Bhulabhai 
Desai and S. Satyamurthi. By 1947 the British 
constitutional practices had taken roots in India 
and after Independence the Goveror-General’s 
Executive Council functioned as a cabinet. 


It was, therefore, not surprising that at the time 
of framing the constitution if the Assembly took 
inspiration from Britain. Jawaharlal Nehru, 
Sardar Vallabhabhai Patel, B. R. Ambedkar, K. 
M. Munshi, Alladi Krishnaswami Ayyar and N. 
Gopalaswami Ayyangar, who dominated the Con- 
stituent Assembly and were the architects of che 
Constitution, were admirers of the British system 
of government. Why, said Munshi, in the Con- 
stituent Assembly, should India turn its back on 
à hundred-year-old tradition of parliamentary gov- 
ernment.’ Speaking in the House of the People 
T JO RC 
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(Lok Sabha) on March 28, 1957, Jawaharlal 
Nehru said, We chose this system of parliament- 
ary democracy deliberately; we chose it not only 
because to some extent we had always thought 
on those lines previously, but because we thought 
it in keeping with our own old traditions, not 
the old traditions as they were, but adjusted to 
the new conditions and new surroundings. We 
chose it—let us give credit where credit is due 
because we approved of its functioning in other 
countries, more especially in the United King- 
dom." 

Parliamentary system is both responsible and 
responsive. There is both a daily and periodic 
assessment of the responsibility of government.” 
lt can meet the crisis in the social and political 
life of the nation swiftly, adequately and effecti- 
vely as there is no working at cross purposes 
between the executive and legislative wings of 
the government. The system, therefore, secures 
swiftness in decision and vigour in action and 
enables the Government to press through such 
legislation as it thinks it is needed, and can con- 
duct both domestic and foreign policy with the 
confidence that its majority will support it 
against the attacks of the Opposition. The 
Ministers being in constant touch with the 
Opposition as well as in still closer contacts with 
the members of their own party can feel the 
Pulse of the legislature and through it the ebb 
and flow of the public opinion. The Govern- 
ment under such a system cannot act arbitrarily 
as everyday is a day of reckoning in the life of 
parliamentary government. 


India in the Commonwealth 

Though India had decided to be Republic and 
it ended all constitutional relationship with the 
British Monarch, yet in 1949 the Constituent As- 
sembly decided that India would continue her 
membership of the Commonwealth, whose head 
the British Monarch was. India was, therefore, 
the first nation to reconcile the incompatibles of 
republicanism and monarchy. This she did at x 
time when Ireland was breaking away from 
the Commonwealth and was proclaiming itself as 
a republic in reaction, primarily, to the un- 
Pleasant symbol of monarchy,” 
181. Ibid., Vol. VIL, p. 33. 
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India’s membership of the Commonwealth was 
agreed to at a special meeting of the Common- 
wealth Prime Ministers, held in London in late 
April, 1949. This decision was embodied in a 
Declaration of the conference and was ratified 
by the Constituent Assembly of India on May 17, 
1948 on a resolution moved by Jawaharlal Nehru 
after two days’ debate. Nehru explained that 
in this Declaration “nothing very much is said 
about the position of the king except that he 
will be a symbol.” The king, he said, had no 
function at all. He had a certain status. The 
Commonwealth as such “is not a body, if I 
may so; it has no organisation through which 
to function and the King also can have no func- 
tions,” added the Prime Minister“ 


There was a spate of criticism on India's 
membership of the Commonwealth. It was ar- 
gued that acceptance of the King as Head of the 
Commonwealth was incompatible with the Re. 
publican status and the sovereign character of 
India. Some regarded this membership of the 
Commonwealth as a great betrayal and "the 
greatest mistake committed by the Congress Party 
after the partition of India." This accusation 
has since been repeated so often. The Commu- 
nist Party of India had been severe in attack. 
A resolution was moved in the Council of States 
(Rajya Sabha), on December 7, 1956, urging 
India’s withdrawal from the Commonwealth, 
The Election Manifesto of the Hindu Mahasabha 
declared in 1957 that there was “no other alter- 
native for a self-respecting nation but to sever 
its incongruous connection with the Common- 
wealth." 

The Commonwealth Agreement of April, 1949 
was really an instrument of compromises. It 
was a kind of improvised political device in- 
tended to reconcile two apparently inconsistent 
factors, namely, India’s decision to adopt a repub- 
lican form of government and, at the same time, 


common institu- 
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Rau, B. N., India's Constitution in the Making, 
p. 383. 


428 


her desire to continue membership of the Com- 
monwéalth.^ But the agreement had no legal 
significance. It is extra-constitutional. “It is an 
agreement by free will,” as Nehru said, “to be 
terminated by free will. It has not even the for- 
mality which normally accompanies treaties, he 
added. By remaining within the Commonwealth, 
India has the right to be represented at the Com- 
monwealh Conferences, and the right to be 
consulted and kept informed on Commonwealth 
matters. Decisions at Commonwealth Conferences 
are not binding on her against her will. No tre- 
aty with a foreign power, and no declaration of 
war by a member of the Commonwealth is bind- 
ing on India without her express consent." In the 
course of a broadcast from the All India Radio, 
New Delhi, on May 10, 1949, the Prime Minister 
asserted that the Commonwealth “is not a super- 
state in any sense of the term. We have agreed 
to consider the king as the symbolic head of this 
free association, But the King has no function 
attached to that status in the Commonwealth. So 
far as the Constitution of India is concerned, the 
King has no place and we shall have no allegiance 
to him." Patel also expressed exactly the same 
opinion at a Press Conference on April 28, 1949. 
He said, “India’s status of a soveriegn indepen- 
dent Republic is by no means affected, because 
there is no question of allegiance to His Majesty 
the King who will merely remain a symbol of 
our free association as he would be of other 
members..." When Patel was asked by one of 
the newsmen what the functions of the King 
would be as Head of the Commonwealth, he 
replied, "so far as his functions are concerned, 
they are hardly any. But he Bets æ status.” But 
whatever be the legal position of the Common- 
wealth Agreement and the advantages flowing 
from such membership, it cannot be denied that 
India’s membership of the Commonwealth and 
accepting the King or Queen as a symbol of free 
association, is a constitutional anomaly in a Re- 
public. Robert G. Menzies, leader of the Opposi- 
tion in Australia, correctly remarked on April 
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28, 1949, “how a nation can become Republic 
by abolishing allegiance to the Crown and at the 
same time retain membership of a united Com. 
monwealth which is and must be basically a Crown 
Commonwealth is a complete mystery.” 

The Commonwealth is ‘not a relationship bet- 
ween India and Britain. It is a relationship bet- 
ween India and forty-eight other countries of the 
world of which Britain is only one. Britain is no 
longer the leader of the Commonwealth, though 
she remains important because of her historical 
role. Nehru aw the great possibilities of a multi- 
racial Commonwealth, the value of a meeting 
place for nations. Intervening in the debate on 
the resolution of the Communist Member of the 
Council of States (Rajya Sabha) urging upon 
the Government to withdraw from the Common- 
wealth, Nehru analysed the reasons and advant. 
ages which accrued to India from her member- 
ship. He asserted that it has been the privilage 
and policy of India “to be a bridge between 
countries and not to break bridges that already 
exist.” “India,” he added, “does not want to break 
her links, nor does she desire now, with the out- 
side world. In fact, she wanted and still wants 
to strengthen and develop them.” 

Nehru was, as President Fakhruddin Ali 
Ahmed said, “the builder of the Commonwealth.” 
He paved the way for new republican countries 
to join the Commonwealth on a footing of equa- 
lity and reap the benefits of mutural consultation 
and co-operation, avoiding all causes of tensions. 
As in Nehru’s days, India continues to value the 
Commonwealth link not merely because of past 
associations, "but because it has the capacity to 
advance the larger world causes to which India 
is committed—world peace, internal understand- 
ing and developmental co-operation among the 
peoples of the world and the elimination of the 
causes of tensions among nations." The Common- 
wealth, in sum, is an essay on international under- 
standing and cooperation and a remarkable 
*xperiment in international living and free and 
voluntary association among forty-eight nations 
"based on mutual respect, a sincere desire to 
understandng each other's viewpoints and prob- 
lems and co-operation in common interests of 
their people. Addressing the opening session 
137. Inaugural address at the Twenty-first Com- 
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of the Commonwealth Prime Minsters’ Conference 
on June 8, 1977, Morarji Desai said, “In partici- 
pating in this great and momentous meeting, I 
have only one desire and one ambition, and that 
is to ensure that we bring to bear on our prob- 
lems a common urge to come together than to 
drift apart." The Prime Minister of India added 
that as he looked around the table he could not 
help feeling that "We are a United Nations in 
miniature" and expressed the view that in course 
of time, "this institution will set a pattern for 
the formation of Commonwealth of nations, reflect- 
ing a veritable mirror of the world. It is that 
hope and that aspiration to which I cing with 
all sincerity of conviction and it is that ideal 
which gives me strength in sustaining my attach- 
ment of this. great institution.“ 


A Secular State 


A secular State is primarily devoted to politi- 
cal order and freedom and pursues policies in 
promoting economic stability and welfare of the 
people. It is a system of government which is 
conducted in "conformity with the needs of the 
world on the basis of fundamentals and methods 
Provided for modern civilisation by science or 
technique." A secular state is not to be guided 
in the performance of its functions and dis 
Charge of duties by the teachings of any reli- 
Sious faith or creed practised within its territo- 
ries, no matter what the numerical strength of its 
followers may be. A secular State does not allow 
its resources and prestige to be utilised for the 
propagation. of any particular religion. It allows 
freedom of religion. to all, provided such free. 
dom is execrised subject to law. and morality. 
According to P. B. Gajendragadkar, secularism is 
the pragmatic approach to the problems of so- 
ciety, It is not anti-God. or antireligion. “ 
long as religions keep themselves within their 
hounds,” the State "does not seek to interfere 
With them," Nehru objected strongly to any 
elkorts to perpetuate “a complete structure of 
Siving it religious sanction and 


188. The Times of India, New Delhi, June 9, 1977. 
139, Address on ‘Secularism and the Indian Cons- 
titution.” The Times of India, New Delhi, 
November 23, 1965. Also refer to the proceed- 
ings of the seminar on "Secularism" organised 
by Indian Law Institute in collaboration with 
the Edueation Commission appointed by the 


429 


authority" He desired that State which Pro- 
tects all religions, but does not favour one at 
the expense of others and does not itself adopt 
any religion as the State religion." He described 
the decision of the Pakistan Constituent Assembly 
in November 1953, to make Pakistan an Islamic 
Republic as “a medieval conception. .. .totally 
opposed to any democratic conception. 


The secular basis of India is a revolutionary 
departure from the traditional approach to the 
problems of political obligation. Nehru was a 
leading champion of the concept of the secu- 
lar State and, to use the words of Chester Bow- 
les, creation of India as a secular State may in 
time to come would "be accepted as one of his 
greatest achievements". Nehru had a deep 
aversion to) the intrusion of religion in the po- 
litics of a country and it had been his constant 
concern to transform India from a casteridden 
society in which communalism constituted a 
major threat to “a national State which includes 
people of all religions and shares of opinion 
and is essentially secular as a State." He declar- 
ed in the House of the People that “Religion 
is all right when applied to ethics and morals, 
but it is not good if mixed up with politics. 


The facts of history, the events leading to the 
partition of India on the basis of religion and 
aspirations, of the people to make India strong 
and united all combined together to make a 
secular approach. to the problems of the new 
State as an indispensable condition. In a coun- 
try inhabited by people with diverse religious be- 
liefs and creeds, particularly when such diffe. 
rences coincided with differences of social organi. 
sation: and customs the only answer to the ques. 
tion of the role of religion in the new repub- 
lic was a secular State, in which every citizen 
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would have the right to practise his own faith 
and possess the same social and political rights 
as every other citizen. The State must be neu- 
tral in all matters of religion and is not organis- 
ed along religious lines. 

There was originally no specific provision in 
the Constitution which declared that India was 
a secular State. The Forty-second (Constitution 
Amendment) Act, 1976, inserted in the Preamble 
the word ‘secular’ and it now reads: “We, the 
people of India, having solemnly resolved to 
constitute India into a Sovereign Socialist Secular 
Democratic Republic and to secure to all its citi- 
zens......" The three pillars of the Constitu- 
tion are sovereignty, socialism and secularism and 
on them stands the constitutional structure which 
secures for all citizens justice, liberty and equa- 
lity. The basis of secularism is ethics and dedica- 

tion to its promotion is the striving to bring about 
a society of equality and justice where liberty 
prevails all round. 

Principles of secularism are, however, embod- 
ied in the various provisions of the Constitution, 
especially in many Articles in Part III dealing 
with Fundamental Rights and in Article 325 
which provides for one general electoral roll for 
every territorial constituency for election to 
either House of Parliament or either House of 
a State Legislature. It is expressly provided 
chat no person shall be ineligible for inclusion 
in any such roll or claim to be included in any 
‘special electoral roll for any such constituency 
on grounds only of religion, race caste, sex, or 
any of them.” The Constitution thereby abolish- 
ed separate communal rolls which had plagued 
Indian politics since the Morley-Minto Reforms 
of 1909. 


The part played by the national movement 
for freedom in promoting the idea of secularism 
and a secular State is shown unmistakably in the 
resolution passed by the Congress at its Karachi 
session in 1931. Having affirmed the idez of reli- 
gious liberty and adequate protection to minori- 
ties the resolution emphatically asserted that "the 
State shall observe religious neutrality to all reli- 
gions.” This resolution is a key to understanding 
the attitude adopted by the Constitution-makers 
nearly twenty years later; embodying in the 
Constitution the guarantee of state's neutrality in 
the matter of religion and faith. The debates 
in the Constituent Assembly leave little doubt 
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that the intention of the members was not the 
secularisation of the State in the sense of its 
complete dissociation from religion. They in- 
tended the State to observe religious neutrality 
by according equal treatment to all religions and 
religious minorities, 

The Constitution of India really lacks what 
is regarded as the basic requirements of a secular 
State notwithstanding insertion in the  Pream- 
ble in 1976 of the term secular. A secular State 


‘is one where there is complete separation between 


the church and the State, as in the United States 
of America. India has no established church as in 
Great Britain and in some other countries. In 
India, all religions are placed on a footing of 
equality and this principle of religious equality 
does not make her a secular state. No doubt 
Nehru and many leading men of the country 
have described India as a secular State, but Nehru 
himself stated as early as 1954, that the use of the 


term “secular” to describe the nature of the 


Indian State was "perhaps... not a very happy 
one,' and the term was being used "for want 
of a better word." S. Radhakrishnan stated that 
"the religious impartiality of the Indian State is 
not to be confused with secularism or atheism. 
Secularism as here defined is in accordance with 
the ancient religious traditions of India."^ It 
is significant to note that the proceedings of the 
Constituent Assembly show that two attempts made 


to introduce the word "secular" in the Constitu- 


tion had failed. 
Nevertheless, it cannot be said that the Indian 


State does not possess some characteristics of a 


secular State. Instead of creating a wall of separa- 
tion between the State and religion "it looks on 
religion," as Setalved said, "with benevolent neu- 
trality and treats all of them equally. The State 
confers a wide freedom of religion on the indivi- 
dual and the religious denomination, making it 
subject to regulation only in the interest of social 
welfare and reform."* In regard to relations 
between the State'and the individual all citizens 
are to be treated alike, and none is to be disct!- 
minated against by reason of his religion and faith. 

The question whether India is a secular State 


144. As cited in Ved Prakash Luthera, Te Concept 
of the Secular State and India, p. 156. 

145. Setalvad, M.C., “Secularism in India,” Talk 
broadcast over the All-India Radio on Jan- 
uary 31 and February 1, 1963. 
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is thus answered by Eugene Smith : “My answer 
is a qualified ‘yes’! It is meaningful to speak of 
India as a secular state. India is a secular State 
in the same sense in which one can say that India 
is a democracy. Despite various undemocratic 
features of Indian politics and Government, par- 
liamentary democracy is functioning, and with 
considerable vigour, Similarly the secular state; 
the ideal is clearly embodied in the Constitution, 
and it is being implemented in substantial mea- 
sure, The question must be answered in terms 
of a dynamic state which has inherited some diffi- 
cult problems and is struggling hard to overcome 
them along generally sound lines“ Of all the 
legacies of the British rule in India, the legacy of 
communalism is the most cruel. It divided India 
and even pratition did not succeed in eliminating 
its ravaging effects. Of India's social diversities, 
that which stems from religion "has been", as 
Morris-Jones Says, "the best known for its pro- 
found influence in politics." 


A Welfare State 


The objective of the Constitution-makers was 
to draft a Constitution of socio-economic revolu- 
tion and they incorporated many provisions in 
the Constitution to make India a Welfare State. 
The basic aims of a Welfare State were clearly 
foreshadowed in the Preamble to the Constitu- 
tion, and in virtually all of Part IV containing 
the Directive Principles of State Policy. The 
Preamble was Patterned along the lines of the 
Objectives Resolution and it is a "key to open 
the minds of the Constitution makers. 4 Justice 
Hidayatullah said chat the Preamble resembles 
che declaration of Independence of the United 
States, but is really more than declaration. It 
is the soul of the Constitution as it lays down 
the pattern of the Society which it states is sove- 
regn, socialist, Secular, democratic republic and 
Secures to all its citizens justice, social, economic 
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Donald Eugene Smith, India Secular 
State, pp. 499-509. 2 


oda Jones, W. H., Parliament in India, 


148. Refer to S. O. (1960) 3 S.C.R. 260, 281. 
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Democracy not only postulates equality but 
justice also. The essence of justice is the atta- 
inment of happiness and good of all as distingui- 
shed from the happiness and good of individuals 
9r even the majority of them. Justice in this 


and circumstances to benefit from the social or- 
der that prevails. The Constitution of India not 
only prohibits discrimination on grounds of 
birth, sex, religion, caste and creed, but also ade- 
quately provides for the promotion of the interests 
of the Backward Classes and areas. It seeks to 
remove all ünequalities created by inequalities 
in the possession of wealth and opportunity, race, 
caste and religion by Providing just and human 
conditions of work, maternity relief, leisure and 
cultural opportunity to every individual, preven. 
tion of exploitation in labour and industry, free 
education for all and the like. The ideal of eco- 
nomic justice the Constitution promises to secure 
by directing the State policy towards equality of 
reward for equal work, by the distribution of 
ownership and control of material resources of the 
community so as to subserve the common good 
and operation of economic system in such a way 
that it does not result in the concentration of 
wealth and the means of production to the 
common. detriment, 

Jawaharlal Nehru emphasised in a speech in 
the Constituent Assembly on the imperative 
needs for India to move into the modern world 
of science and technology for bringing into ex. 
istence a social order in which there would be 
rapid rise in the standards of living with equit- 


been following the path of democratic planning 
to establish a Welfare State "by compressing the 
history of centuries into a few decades. The 


the framework of social justice. Removal of 
poverty and attainment of self-reliance were the 
two major objectives of the Fifth Plan and so are 


160. Jagannadhan, V., "Welfare State in India,” 
Aiyar, S.P. (Ed.), Perspectives on the Welfare 
State, p. 250. 
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they of the Sixth. Special and concerted effort 
has been paid to the removal of social and legal 
disabilities imposed under traditional caste and 
feudal institutions, such social evils like untouch- 
ability, bonded labour and dowry, and economic 
evils like the feudal zamindari system. In order 
to make equal opportunities to the poor and 
Backward Classes and areas, laws, dealing with 
Community Services, such as, health, education, 
housing, town planning, community  develop- 
ment, etc, have been enacted and various pro- 
jects have been pursued by providing much in. 
vestment. Particular attention is paid to social 
security for industrial workers under the Schemes 
of Employees State Insurance and Employees 
Provident Fund. The Welfare Services for the 
handicapped and the maladjusted have been 
provided either directly by the State or grants 
are given to voluntary welfare institutions pro- 
viding such services. Concerted efforts are being 
made to end poverty and unemployment and it 
is the basic commitment of the Government. The 
Desai Government declared to end unemploy- 
ment and poverty within a span of ten years. 
Mrs. Gandhi's Government is also committed to 
eradication of these two social evils, but it is a 
slow process and cannot be solved within a speci- 
fied period of time. 


Universal suffrage 

The decisions described above were made by 
the Constituent Assembly with so little debate and 
discussion that Norman Palmer regards them 
"assumptions rather than decisions But two 
other decisions that the Assembly made entailed 
Prolonged debates which often generated heat and 
even today many people, for various reasons, en- 
tertain doubts about their wisdom. The first 
decision related to the reorganisation of States 
along with linguistic lines™ This decision about 
the linguistic States was taken against the consis- 
tent opposition of Nehru and Patel. Linguistic 
States have revealed the strength of regional 
against national loyalties and regional loyalties 
have shown their ugly head in various forms, 
especially in eastern regions and Punjab resulting 
into the fragmentation of the national life. 


The introduction of adult suffrage without 


— .—. . ̃ — 
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qualifications of any kind was the boldest step 
taken by the Constitution-makers and it was an 
act of faith they had placed in the common 
man. Since 1920, the Indian National Congress 
had demanded adult suffrage for the people of 
India, but the British did not concede even a 
fragment of it. Under the Government of India 
Act, 1935, only 14 per cent of the total popula- 
tion of the country ecured franchise, women 
constituting a negligible proportion of the total 
electorate, Prior to that time the electorate had 
been only about one-fifth as large. In the 
first General Election in 1952 the number of elig- 
ible voters. increased to 178 million and in the 
1977 election to the Sixth House of the People 
(Lok Sabha) the electorate numbered 322 million. 
It increased to 349 million in January 1980 elec- 
tion to the Seventh House of the People. 


Nehru and others in the Constituent Assembly 
believed that the system of adult suffrage with 
direct election was the pillar of social revolution. 
Way back in 1935, he wrote, “an assembly select- 
ed (would) represent the people as a whole and 
(would) be far more interested in the economic 
and social problems of the masses than in the 
petty communal issues which affect the small 
groups. u Nehru wrote these words about a Cons- 
tituent Assembly, but their applicability to Legis- 
latures is evident. A few believers of the 
“Gandhian constitution” pleaded in the Consti- 
tuent Assembly for indirect elections to the Legis- 
latures by making a village and its panchayat as 
the base. But Assembly members did not find it 
feasible. Many believed that to confine adult par- 
ticipation in elections to the creation of panchayats 
would be politically dangerous. Alladi Krishna- 
swami Ayyar said, “The Assembly has adopted the 
principle of adult franchise with an abundant 
faith in the common man and the ultimate suc 
cess of democratic rule, and in the full belief that 
the introduction of democratic government on the 
basis of adult suffrage will bring enlightenment 
and promote the well-being, the standard of life, 
the comfort, and the decent living of the common 
man.” He clearly said that the only alternative 
to adult suffrage “was some kind of indirect elec- 
tion based upon village community or local bodies 
and by constituting them into electoral colleges. - : 
That was not found feasible.'** 


. 
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the basis of adult suffrage, That is to say, every 
person who is a citizen of India and who is not 
otherwise disqualified is entitled to be register- 
ed as à voter at any such election. Adult suf. 
frage is the acceptance of the fullest implication 
of democracy and it is the most striking feature 


titution is a solemn promise to the people of 
India that the legislature would do everything pos- 
sible to renovate and rebuild society on new 
Principles based upon economic and material 
Progress of the masses with a view to take them 
out from centuries of mental and psychological 
Stagnation and passivity. 

Adult suffrage gave a voice, indeed, power to 
millions of people who hithertofore had depended 
os the whims of others for even vague representa- 
tion of their interests and redress of grievances, 
Now they themselves have the power to elect 
their representatives in whom they repose confi- 
dence and who depend upon their existence on 
the mandate of the people which is sought perio- 
dically. Moreover, direct elections have brought 
nationa] awareness to individuals living in villages. 
Rural India is deeply soaked in local politics and 
local loyalties and both these factors have imped- 
ed the growth of national unity and progress. 
Direct elections based on adult suffrage were de- 


extent in the 1977 and 1980 Parliamentary polls. 
Highlighting the implications of adult franchise, 
Panikkar said, “adult suffrage has social implica- 


165, Panikkar, K. M., Hindu Society at Crossroads, 
Pp. 63-64, 


433 


tions far beyond its Political significance, Many 
social groups previously unaware of their strength 
and barely touched by political changes that had 
taken place, suddenly realised that they were in 
à position to wield Power.“ au 


The voting figures of the General Elections so 
far held reflect a high degree of political aware- 
ness and popular participation, But adult franchise 
has not achieved what the constitution makers 
had designed to defeat. Direct 
have helped the mushroom growth of political 
parties and groups with local and regional roots, 
The local parties have promoted not only narrow 
loyalties and factionalism, but have abetted. caste 
and class consciousness in the form that had not 
existed before. The selection of candidates and 
election results have usually followed religion and 
caste lines and all parties, irrespective of their 
labels and professions, blatantly indulge in these 
vote-catching devices. The venom of comniunalism 
is not spared to be injected and no party can 
claim exception to it, even those who swear 
secularism. The voting pattern, both in urban 
and rural areas, is the same. In constituencies 
where candidates belong to two different religious 
communities, voters are urged to cast their votes 
in favour of their co-religionists and appeal in the 
name of religion is as forceful today as it was in 
the pre-Independence period. Muslims and Sikhs 
claim that religion and politics for them are in- 
separable. Care is also: taken that candidates be. 
longing to that community, sect or caste should 
be put up for election which constitutes the ma- 
jority of che electorate in a particular constituency, 
Thus, the elements that help the growth of politi- 
cal culture have no occasion to germinate with the 
concomitant result that secularism and the process. 
*s of democratic government have weakened, 


157. Ibid, 


CHAPTER XXII 
Fundamental Rights 


a for Indians en- 
joyed own country. The promoters of 
the Indian MR de 


freedom. of speech and pres, and protection in 
ife and property. 


dent Woodrow Wilson's support for  self-deter- 
mination and M. K. Gandhi's arrival in India 
and his active participation in the politics of the 
country. The Constitution of the Irish Free 
State in 1921, which contained a Bill of Rights, 


had also a profound effect on political thought 
in India. The Commonwealth of India Bill, 
drafted by the National Convention under the 
inspiration of Mrs. Annie Besant in 1925, em- 
bodied a declaration of rights more or less simi 
lar to the provisions of the Irish Constitution 


Within two years of the publication of ‘Lic 
Commonweaith of india Bill came the announce 
ment of tue appointment of the Indian Statutory 
(mon) Commussion. Lo set a model for the 
Simon Commission, the Forty-third Annual 
Sesion of the Congress at Madras in 1927, 
resolved that the Working Committee be cu 
powered to set up a Committee “to drait a 
»waraj Constitution for India on the basis of a 
declaration of rights’. The Nehru Committee 
was, accordingly, appointed in 1928, which in 
ciuded in its membership representatives of all 
the political parties. The Nehru Committee in 
its report included a comprehensive bill of righis 
and in recommending their declaration the Com 
mittee urged that “Ireland is the only country 
where conditions obtaining before the ‘Treaty 
are nearest approach to those we have in India. 
The fist concern of the people of Ireland was, 
as it is indeed with the people of India today, 
to secure fundamental rights that had been 
denied to them". Another reason why Indi: 
attached importance to the declaration of the 
fundamental rights, in the opinion of the Com 
mittee, was the unfortunate existence of com 
munal differences in India. “Certain safeguards 
and guarantees", the Committee urged, “are 
necessary to create and establish a sense of 
Security among those who look upon each other 
with distrust and Suspicion. We could not bet- 
ter secure the full enjoyment of religious and 
communal rights to all communities than by 
including them among the basic principles of the 
constitution". The Committee added, It is 
obvious that our first care should be to have our 
fundamental rights guaranteed in a manner 
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which will not permit their withdrawal under 
any circumstances", 


in 1951, the Indian National Congress paseu 
à Kowolution on Fundamental Right. In order 
fo end the exploitation of the mases, the Reso 
luton. emphasised, political freedom mus in 
clude reai economic freedom of the Marving 
millions. It was further declared that any con 
stitution which might be agreed to om behalf of 


itself io this primary demand of the Indians 
In fict, such a demand was unsuited to the 


should “include a guarantee to the communities 
Concerned for the protection of their cultures, 


memorandum on the subject was put 
jointly by the representatives of the 
Ramsay MacDonald, the then Labour 


e ~ This made a sharp swing in the 
Official Policy. Lord Reading and Sir John 
Simon were vehement in opposing the inclusion 
of fundamental Tights in the new constitution for 


The Joint Parliamentary Committee on the 
ent of India Bil] 1934, endorsed the 


I. Report of the Indian e (Simon) Oom- 
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form of a dilemma : for either the declaration of 
rights i of so abstract a nature that it has no 
legai effect of any kind, or its legal effect will be 
to impose an embarraing restriction 


invalid by the Courts as because of inconsisency 
with one or other of the rights so 

is this further objection, that the States (Princely) 
have made it abundantly dear that no dedara- 
tion of fundamental rights is 


l 
d 


ied principles 
induded in the new constitution and, 
ingly, the Government of India Act, 1935, con. 
ferred certain rights and forms of protection on 
British subjects in India“ 


justiciable nature, and even such safeguards as 
were contained in the various statutes could be 


“With a few exceptions human rights 
(December 31, 1947) are not 
guaranteed by the Constitution, but embodied 
F b a 


ANDRE EE ——— MINDS 

2. J.P.C. Report, para 366, M 

3. Refer to Sections 275 and 297 to 300 of the 
Government of India Act, 1935. 
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the end of World War I, when the League of 
Nations and the International Labour Organisa- 
tion came into being. India's membership of 
these bodies and her participation in their perio- 
dical conferences had an immense educative 
effect on the Indian public. So too had Mahatma 
Gandhi's powerful and persistent efforts to ame- 
liorate the position of the Harijans. Almost 
simultaneously came the introduction of respon- 
sible Government in the Provinces, at first 
partially under the Government of India Act, 
1919, and later almost completely under the 
Government of India Act, 1935. The Legis- 
latures became more and more responsive to 
public opinion and this had the effect of facili- 
tating, if not compelling, the translation of the 
new ideals into law. The process was further 
accelerated by World War II and the establish- 
ment upon its close, of the United Nations" 
The subject of fundamental rights came up for 
active consideration in the deliberations of the 
Conciliation Committee, also known as the Sapru 
Committee, appointed by the All-Parties Confer- 
ence (1944-45). The Committee was of thc 
opinion that fundamental rights were not only 
"assurances and guarantees to the minorities but 
also prescribing a standard of conduct for the 
legislatures, governments and the courts" The 
Committee further said that it was for the 
constitution-making body to settle the list of 
fundamental rights and, then, to decide about 
their division into justiciable and non-justiciable 
rights and to provide in the case of the former, 
suitable machinery for their enforcement. A few 
months more than a year later the Constituent 
Assembly of India began framing the 


Constituent Assembly and Fundamental Rights 


The Cabinet Mission Plan conceded the 
demand for the Constituent Assembly as well as 
the need for a written guarantee of fundamentai 
rights in the Constitution of India. It recom. 
mended the appointment of an Advisory. Com- 

— 
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mittee on the Rights of Citizens, Minorities and 
tribal and Exciuded Areas, containing the in- 
terests affected, which would prepare a list of 
iundamental rights and also to recommend their 
inclusion in the State, Group or the Union List. 
by tue Objectives Resolution introduced by 
jawaharlat Nehru and adopted on January 22, 
1947, the Constituent Assembly solemnly pledg. 
ed itself to draw up for India’s future govern- 
ance a constitution wherein "shall be guaranteed 
and secured to all the people of India, justice, 
social, economic and political, equality of status, 
of opportunity and before the law: freedom of 
thought, expression, belief, faith, worship, yuca- 
tion, association and action, subject to law and 
public morality”. 

Iwo days after adopting the Objectives keso- 
lution, tne Constituent Assembly elected an 
Advisory Committee for reporting on minorities, 
fundamental rights and on the tribal and ex- 
cluded areas. ‘Lhe Advisory Committee consist- 
ed of 54 members with Sardar Vallabhbhai Patel 
as its Chairman. The Committee was constitut- 
ed on February 12, 1947, with five sub-committees 
one of which was to deal with fundamental 
rights" The draft report of the Sub-Committee 
was circulated to its members with the explana- 
tory notes on various clauses prepared by B. N. 
Rau, Constitutional Adviser to the Constituent 
Assembly. These were thereafter discussed in 
the Sub-Committee in the light of the comments 
offered by the members and the final report was 
submitted to the Chairman of the Advisory Com- 
mittee on April 16, 1947. Three days later, the 
Sub-Committee on Minorities examined the 
draft clauses prepared by the Sub-Committee on 
Fundamental ‘Rights and reported on the subject 
of such rights from the point of view of the 
minorities. The Advisory Committee deliberat- 
ed on the views of the two Sub-Committees and 
accepted the recommendations for: (1) division 
of rights into justiciable and non-justiciable 
rights; that is, rights enforceable by appropriate 
legal process and rights consisting of directive 
principles of state policy, which though not 
enforceable in courts, were nevertheless to be 
regarded as fundamental in the governance ol 
EE omui uis ig 

6. JThe Sub-Committee on Fundamental Rights 

consisted of J.B. Kripalani, M. R. Masani, 
K.T. Shah, Rajkumari Amrit Kaur, Alladi 
Krishnaswami Ayyar, Harnam Singh, Maulane 
Abul Kalam Azad, B.R. Ambedkar, Jairam- 
dass Daulatrum and K.M. Munshi. The Presi- 


dent of the. Committee was authorised to no- 
minate additional members. 
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the country; (2) certain rights being guaranteed 
to all persons and certain others to citizens only 
and (3) all such rights being made uniformly 
applicable to the Union and the units. The 
Constituent Assembly adopted all these recom 
mendations and the Constitution of 1950 con 
tains two Chapters—Chapter III enumerating 
the Fundamental Rights and Chapter IV dealing 
with the Directive Principles of State Policy. 
The Constitution (Forty Second Amendment 
Act, 1976 inserted a new Chapter Part IV A 
containing fundamental duties which are cover- 
ed by Article 51A. 


Some Features of the Fundamenta] Rights 

lhe Constitution sets out a most elaborate 
declaration of human rights as compared ‘with 
the Bill of Rights contained in any other exist- 
ing Constitution of importance. The provisions 
of Chapter III are detailed covering a variety 
of topics and some are purely the outcome of 
the peculiar social conditions prevailing in India, 
but aiming to build a new social structure on 
the ruins of old time-worn social order based on 
inequality, untouchability, status—caste and reli- 
gious considerations and economic exploitation. 
The new social order envi in the Funda. 
mental Rights is intended to help the growth 
of new sociological processes forging thereby an 
integrated homogeneous community free from 
exploitation of any kind and social disability of 
any nature, 

Whereas some of the rights conferred by the 
Constitution are limited to citizens, such as 
freedom of speech, assembly and cultural and 
educational rights, in the case of others, as egual- 
ity before the law, religious freedom, etc., such 
a limitation does not exist; these are applicable 
to citizens and aliens alike. The relevant Arti- 
cles of the Constitution make use of the two 
terms ‘citizens’ and ‘persons’ and they are indi- 
ative of the distinction between citizens and 
aliens. Even in the absence of such a distinc. 
don all the rights could not have been available 
to citizens and aliens alike, but the matter would 
have remained undecided until the Supreme 
Court had determined sò. 


cM of the provisions of Chapter III of the 
Onstitution are of the nature of prohibitions 
and place constitutional limitations on the 


7. Articles 152), 1804), and 17. 
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authority of the State, for instance, no authority 
of the State can deny to any person equality 
before the law or the equal protection of the 
laws; discrimination against any citizen; and no 
titles other than a military or academic distinc- 
tion can be conferred. From the point of view 
of an individual, such rights may be termed as 
negative rights. The remaining provisions of 
the Chapter on Fundamental Rights, as such, can 
be said to contain positive rights of the indivi- 
duals. In spite of this distinction no clear-cut 
line of division can be drawn between the two. 
There is. however, one important distinction 
between them. The provisions which im 
constitutional limitations on the authority of thc 
State are binding for all intents and purposes 
and any action, legislative or executive, whic! 
contravenes any of these provisions, would be 
void altogether. The provisions relating to 
individual rights, on the other hand, are subject 
to the regulation of the State within certain 
prescribed limits and restrictions so im. 
cannot be held to be void unless they travel 
beyond those limits. 

The Fundamental Rights place limitations on 
all kinds of authority that has either the power 
to make laws or have discretion vested in it. Thc 
Fundamental Rights are, accordingly, binding 
on the Union Government, the State Govern- 
ments and the local bodies including village 
Panchayats, and other authorities within the 
territory of India. Article 12 of the Constitution 
defines the State, indusively, to mean the Gov- 
ernment and Parliament of India and the Gov- 
ernment and Legislature of each of the States 
and all local or other authorities within territory 
of India or under the control of the Government 
of India, Ambedkar made this point clear in 
the Constituent Assembly. He explained that 
the object of the Fundamental Rights was two- 
fold. “First, that every citizen must be in a 
position to claim those rights. Secondly, they 
must be binding upon every authority. 
upon evéry authority which has got either the 
power to make laws or the power to have dis- 
cretion vested in it. Therefore, it is quite clear 
that if the Fundamental Rights are to be real, 
then they must be binding not only upon the 
Central Government, they must not only be 
binding upon the Provincial Government 
they must also be binding upon District Local 
Boards, Municipalities even village panchayats 
and taluk boards, in fact, every authority which 
has been created by law and which has got cer- 
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tain power to make laws, to make rules, or make 
by-laws".* 

Absolute or unrestricted rights are not possible. 
This is thé position in Britain, although there 
are no constitutional guarantees of fundamental 
rights in that country.“ In the United States 
there are no direct restrictions imposed by thc 
First Ten Amendments which determine the 
American Bill of Rights. But under the do 
trine of Police Power the Supreme Court has 
recognised the inherent power of the State to 
impose such restrictions on Fundamental Rights 
as may be deemed reasonable to — protect the 
common good. The final say, however, rests 
with the Supreme Court to determine whether 
such restrictions justify the common good or not. 
There is no doctrine of the "security of the 
State" in the United States and no legislation 
can override any individual right on the ground 
that the safety of the State is in danger. The 
‘Constitution of India, on the other hand, im- 
poses direct limitations on Fundamental Rights. 
Ambedkar, while introducing the Draft Consti- 
tution and supporting the restriction clauses, 
maintained, “what the Draft Constitution has 
done is that instead of formulating fundamental 
tights in absolute terms and depending upon our 
Supreme Court to come to the rescue of Parlia- 
ment by inventing the doctrine of police power. 
it permits the State directly to impose limitations 
upon the fundamental rights“ Courts in India 
cannot, therefore, question the propriety of 
legislation once it has been established that it 
is within the competence of the legislature to 
make such a law or in any way to modify its 
effect on the ground that it secks to 


"unduly 
restrict personal liberty": 
The Constitution of India, thus, did not re- 


cognise the supremacy of the judiciary against 
71 ͤ ͤ— 1:45:70 
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November 13, 1980, that a writ can be issued 
a Government oom Mr. i 
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the Legislature, although the Constitution gave 
to the judiciary the power to review legislation 
repugnant to the Fundamental Rights. The 
position before February 1967, was that Parlia- 
ment would abrogate or abridge Fundamental 
Rights by amending the Constitution under 
the provisions of Article 368 and thereby over- 
ride the unwholesome decision of the Judiciary 
simply by securing the requisite special majority, 
which the Congress Party had commanded in 
Parliament all those years. The first Amend- 
ment of the Constitution, in 1951, was necessit- 
ated with a view to overriding a series of deci- 
sions rendered by the Supreme Court and thus 
to save the Zamindari Abolition Acts from judi- 
cial scrutiny. The Fourth Amendment was 
enacted to render the question of reasonable 
compensation for acquisition of estates non- 
justiciable. In 1961 and 1963, the Supreme 
Court declared that the Kerala and Madras 
Land Reform Acts, which provided for a ceiling 
on land holdings, were bad. In the wake of 
these declarations the Seventeenth Amendment 
was enacted in 1964 whereunder 44 laws passed 
by both the States were included in the Ninth 
Schedule in order to maintain them valid. A 
good number of writ petitions challenging the 
competence of Parliament to enact the Seven- 
teenth Amendment were moved in the Supreme 
Court. The Supreme Court by a 6-5? ruling on 
February 27, 1967 reversed its earlier decisions“ 
and declared that Parliament has no power to 
abridge or take away Fundamental Rights by 
amending the Constitution under Article 368. 
Chief Justice Subba Rao, speaking for the majo- 
rity, declared, “The Constitution has given by 
its scheme a place of permanence to the funda- 
mental freedoms. In giving to themselves the 
Constitution, the people have reserved the 
fundamental freedom to themselves. Article 13 
merely incorporates that reservation. The im- 
portance attached to the fundamental freedoms 
Lee amem 


12. Golak Nath and Others v. State of Punjab, 
All India Reporter, 1967, Supreme Court 
1943. The majority opinion was expressed 
by two separate judgments, one by the Chief 
Justice Subba Rao for himself and Justices J. C. 
Shah, S. M. Sikri, J. N. Shelat, and C. A. 
Vaidialingam, and the other by Justice M. 
Hidayatullah. The dissenting Justices were 
Wanchoo, Bhargava, Bachawat, Ramaswami 
and Mitter. : 

18. Shankar Prasad Singh Deo and other v. Union 
of India and Others, All India Reporter, 1951, 
Supreme Court 458; and Sajjan Singh v. oe 
State of Rajasthan, All India Reporter, 1965, 
Supreme Court 845. 
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is so transcendental that a bill enacted by a 
unanimous vote of all the members of both 
Houses (of Parliament) is ineffective to derogate 
from its guaranteed exercise. The Court 
rejected the Government's argument that if the 
power to amend the Constitution was not all- 
comprehensive, no way would be left to change 
the structure of the Constitution or to abridge 
the Fundamental Rights even if the whole coun 
try demanded such a change. It was declared 
that “this visualises an extremely unforeseeable 
and extravagant demand; but even if such a 
contingency arises, the residuaty power of the 
Parliament may be relied upon to call for a 
Constituent Assembly for making a new Con- 
stitution or radically changing it’ 


The resultant position was that the amend- 
ment of the Fundamental Rights was not for- 
bidden, but the Supreme Court reserved to itself 
the power of determining in each specific case 
whether the amendment in question took away 
or abridged those rights contained in Part III 
of the Constitution. Thus, the precariously 
balanced six to five decisions established the 
supremacy of the Judiciary so far as Fundament- 
al Rights were involved. The Supreme Court 
of India, like its counterpart in the United States 
assumed the role of a super-legislature because 
what is taken away by the Justices from Parlia- 
ment is taken away from the people. Justice 
K. N. Wanchoo, who was with the minority in 
the Golak Nath case, observed that the Constitu- 
tion should in order to endure,  subserve the 
needs of generations which came into being after 
its adoption. Delivering the  Feroze Memorial 
Lecture, Justice Wanchoo said that the decision 
taken by the Supreme Court by a majority of 
one showed “how the problem of interpretation 
of the Constitution by the Court may have far- 
Teaching consequences". He affirmed that the 
contents of the Constitution may change from 
time to time as new ideas gain force in the body 
Politic of the country and new concepts of law 
and justice emerge. He added that it was in- 
evitable that the view of life of individual Judges 
would have an impact when considering the 
question of Fundamental Rights but “at the 
same time it must not be forgotten that the view 
9f the elected legislatures should not be over. 


l4. Also refer to the Address to the Students’ 
Gs fresentative Council of the University Law 
College, Nagpur, September 23, 1967. The 
Hindustan Times, New Delhi, September 26, 
K. Subba Rao reiterated the stand token by 
him in the Golak Nath case. , 


439 


ridden lightly" 

The Constitution (Twenty-fourth Amendment) 
Act, 1971, was enacted to get over the difficulty 
created by the Golak Nath case. The amend- 
ment empowered Parliament to abridge or abro- 
gate any of the Fundamental Rights including 
the right, under Article $2, to move the Supreme 
Court for the enforcement of Fundamental 
Rights. The validity of this amendment was 
questioned in the Supreme Court through a 
series of writ petitions, In Kesayananda Bharati 
v. The State of Kerala the Court reversed the 
Golak Nath case judgment by upholding the 
validity of the Twenty-fourth Amendment and 
thereby restored the supremacy of Parliament in 
regard to legislation on Fundamental Rights, a 
position that existed prior to 1967. But the 
Court also ruled that Parliament cannot alter 
the basic structure or framework of the Consti- 
tution. What exactly did the basic structure 
mean, the Court said nothing about it. The 
Thirty-fourth Amendment enacted in 1974 put 
out of the pale of judicial review a bunch of 
laws designed to alter the structure of ownership 
of agricultural land and tenurial relations. The 
Thirty-ninth Amendment (1975) sought to amend 
the Ninth Schedule of the Constitution so as to 
bring within its scope 38 Central and certain 
State enactments and thereby protecting them 
from challenge in any court of law on the ground 
of violation of any of the Fundamental Rights. 
The Law Minister, who piloted the Thirty-ninth 
Constitution Amendment Bill declared in the 
House of the People that the existing Constitu- 
tion required a radical change with a view to 
strengthening the forces of democracy, socialism 
and Secularism and these principles “were given 
effect to by a framework chosen by the people 
themselves” rather than determined by the Judi- 
ciary. The Law Minister in most unequivocal 
terms declared that Parliament was sovereign 
and the Judiciary had no democratic base to 
throttle the aspirations and wishes of the people 
carried into effect by their representatives in 
Parliament. 

Soon in the wake of the Thirty-ninth Amend. 
ment came the Fortieth in May, 1976 which 
provided for addition of 64 Central and State 
laws in the Ninth Schedule with a view to pro- 
tecting them from challenge in the courts on 
constitutional grounds. By including these nine 


15. Feroze Memorial Lecture, New Delhi, Septem- 
ber 12, 1967. The Hindustan Times, New Delhi, 
September 14, 1967. 
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Central Acts and fifty-five State laws in the Ninth 
Schedule, the new doctrine of the Congress 
Government that the Directive Principles of 
State policy should prevail over Fundamental 
Rights was reaffirmed in no uncertain terms, 


The Swaran Singh Committee on Constitu- 
tional Reforms appointed by the President of 
the Indian National Congress early in 1976, 
suggested — that the primacy of the Directive 
Principlés of State policy over Fundamental 
Rights must be proclaimed once for all and no 
law giving effect to the Directive Principles 
should be called in question on the ground of 
infringement of any of the Fundamental Rights. 
Swaran Singh explained the content of his com- 
mittee's suggestions to the delegates of the Delhi 
Session of the All-India Congress Committee on 
May 29, 1976. He said that the object of the 
proposal was to give “overriding priority" to 
the. Directive. Principles over the Fundamental 
Rights, particularly the right to property. He 
asserted that the proposed constitutional reforms 
to pave the way to a “revolutionary” 
Socio-economic programme. The Committee also 
Proposed that any amendment of the Constitu- 
tion under the constituent power of Parliament 
should not be called in question on any grounds, 


The final word must, therefore, rest with Parlia- 
ment. 


. The Constitution (Forty-second Amendment) 
Act, 1976, was mainly based on the recommend. 
ations of the Swaran Singh Committee Report. 
The objects of this Act were expressed in the 
Statement of Objects ‘and Reasons appended to 
the Constitution (Forty-second Amendment) Bill. 
"A Constitution to Be liv. 

If the impediments to the 
growth of the Constitution are not removed, the 


achieving the objective of socio-economic revolu- 
tion, which would end p 
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anti-national activities. No law made to pre 
vent or prohibit anti-national activities or the 
prevention of formation or prohibition of anti- 
national associations was to be deemed void on 
the ground that it was inconsistent with, or took 
away or abridged any of the rights conferred 
by Articles 14, 19 and 31 of the Constitution. 

The Janata Party, formed just before the Par 
liamentary elections held in March 1977, pledg- 
ed in its manifesto “to rescind the 42nd Amend- 
ment. The electorate reposed their confidence 
in the Janata and the Party assumed office on the 
25th March. In the April session of Parliament 
the Government introduced the Constitution 
(Forty-third Amendment) Bill seeking to repeal, 
inter alia, Article 31-D. The Bill was passed in 
the House of the People but before the Counci: 
of States could consider it, the Bill was virtually 
withdrawn. The Janata Government apprehend 
ed that the Bill might be overthrown by the 
Council of States where the Congress Party still 
commanded a massive majority. However, as a 
result of consensus between the Prime Minister 
and leaders of the Opposition parties the Con- 
stitution (Forty: third Amendment) Act, 1977. 
inter alia, omitted. Article 31-D—saving the laws 
in respect of anti-national activities, and anti- 
national associations—and Article 32A—Constitu- 
tional validity of State laws not to be considered 
in proceedings under Article 32. Thereafter, 
consensus was also reached on the provisions of 
the Forty-fourth Amendment Bill and it became 
an Act of Parliament in 1978. Though, a com- 
prehensive Act, Forty-fourth Amendment did not 
rescind the Provisions of Article 368 Sections 4 
and 5, the former debarring the courts to ques- 
tion on any ground the validity of any amend- 
ment (including the provisions of Part III) and 
the latter declaring that there shall be no limi- 
tation whatever on the constituent power of 
Parliament to amend by way of addition, varia- 
tion or repeal the provisions of “this Constitu- 
tion under this article”, 

The supremacy of Parliament, thus, remained 
unchallenged, though the decision in the Kesava- 
nanda Bharati case, reaffirmed in Indira Gandhi 
v. Raj Narain, still prevailed. The validity of 
the Forty-second Amendment was questioned 
through various writs and the Supreme Court in 
the Minerva Mills case struck down in May 1980 
Sections 4 and 55 of the Amendment incorporat- 
ed in Articles 31C and 368 (4) (5) of the Cons 
ritution. The Court held that in giving bound- 
les and unchallenged power to Parliament is 
violative of the basic structure or essential 
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features of the Constitution and, accordingly, 
void in terms of Kesavananda Bharati judgment 
of April 24, 1973. 


The Congress (I) Government does not believe 
in the theory of basic structure of the Constitu- 
tion and does not accept the proposition that 
there are constraints on the constituent power 
of Parliament. The Government filed a Mis 
cellaneous petition before the Supreme Court 
for reconsideration by a large bench of the judg- 
ment delivered in the Minerva Mills case. Un- 
less the Supreme Court reverses its own decision 
the power of Parliament to amend the Consti- 
tution remains fettered and the last word will 
rest with the Supreme Court whether a parti- 
cular Act is void or otherwise. 

Another important feature of the Fundamental 
Rights is that there is a special constitutional 
provision (Article 32) for their enforcement. 
The right to move the Supreme Court for the 
enforcement of Fundamental Rights is itself a 
guaranteed right under Article 32. A citizen 
whose rights have been infringed by any public 
authority in India can move the Supreme Court 
by appropriate proceedings for the enforcement 
of his rights and the Court is empowered to 
issue directions or orders including writs in the 
nature of Habeas Corpus, mandamus, prohibi- 
tion, quo warranto and certiorari, whichever 
may be appropriate. The State High Courts 
have also the power of issuing writs under 
Article 226 and enforce rights in the same man- 
ner within the limits of their respective jurisdic- 
tions. Thus, the constitutional remedies for the 
enforcement of Fundamental Rights are made 
available to every citizen and within his easy 
reach. But during the operation of emergency, 
under Article 352, the President may by order 
Suspend the right to move any Court for the 
enforcement of any rights mentioned in the 
Presidential order except the rights conferred by 
Articles 20 and 21—protection in respect of con- 
viction for offences, and protection of life and 
personal liberty. 

Fundamental Rights can also be restricted or 
Suspended. Article 33 provides that Parliament 
may by law determine to what extent any of the 
rights conferred by Part III shall, in their ap- 
plication to members of the Armed Forces or 
the Forces charged with the maintenance of 
Public order, be restricted or abrogated so as 
to ensure the proper discharge of their duties 
and maintenance of discipline among them. 
The special feature of the Indian Constitution 
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is that the provisions of Article 33 apply not 
only to the Armed Forces but also to the ordi- 
nary police and the civil employees in the 
defence establishments as also the office bearers 
of their Unions. The Supreme Court held in 
O.K.A. Nair v. Union of India (1976) that office 
bearers of the civil employees unions in defence 
establishments are integral to the Armed Forces 
as they answer the description of the "members 
of the Armed Forces" in their contemplation in 
Article 33. Consequently by virtue of Section 
21, Army Act, the Central Government was 
competent to make rules restricting or curtailing 
their Fundamental Rights under Article 19(i)(c). 
Article 34 further empowers Parliament to pass 
a law indemnifying any person in the service 
of the Union or of a State or any other person 
in respect of any act done by him in connection 
with the maintenance or restoration of order 
where martial law was in force or validate any 
sentence passed, punishment inflicted, forfeiture 
ordered or other act done under martial law in 
such area. 


Rights relating to freedoms as contained in 
Article 19 may be suspended during the period 
when the Proclamation of Emergency is in 
operation. Article 358 (1) provides that while a 
Proclamation of Emergency is in operation, 
“nothing in Article 19 shall restrict the power 
of the State as defined in Part III to make any 
law or to take any executive action which the 
State would ‘but for the provisions contained in 
that Part (Part III—Fundamental Rights) be 
competent to make or to take”. But any law 
so made, shall to the extent of incompetency, 
cease to have effect as soon as the Proclamation 
of Emergency ceases to operate. If the Procla- 
mation of Emergency is in operation only in 
any part of the territory of India, any such law 
may be made, or any such action may be taken, 
under Article 358 (1) in relation to any State or 
Union Territory in which the Proclamation of 
Emergency is not in operation, if the security of 
India or any part thereof is deemed to be 
threatened by activities in that part of the terri- 
tory of India in which the Proclamation of 
Emergency is in operation. 

The Janata Partys 1977 election manifesto 
stated that the right to property would be re- 
moved from the Chapter on Fundamental Rights 
and made "a legal right enforceable in a Court 
of law". In fulfilment of its election commit- 
ment, the Constitution (Forty-fourth Amend- 
ment) Act, 1978, abolished the right to property 
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as a Fundamental Right and, accordingly, 
omitted che sub-heading “Right to Property” 
occurring after Artide 30, and Article 31 which 
guaranteed to every person the right not to be 
deprived of his property except by authority of 
law. Omission of right to property from Part III 
of the Constitution does not affect the right of 
a citizen to acquire, hold or dispose of pro- 
perty." Nor can it be acquired except by the 
authority of law. The only difference that its 
omission from the Chapter on Fundamental 
Rights makes is that while under the omitted 
constitutional 


tional amendment in accordance with the pres. 
cribed procedure whereas now the right to pro 
perty can be modified by a law passed by Parlia- 
ment in accordance with the procedure adopted 
for ordinary laws. The sanctity hitherto attach 
ed to the right to Property às an inalienable 
right, therefore, disappears by its omission from 
the Chapter on Fundamental Rights. 

There are no natural or unenumerated ;ights 
under the Indian Constitution. This is in sharp 
contrast to the Constitution of the United States. 
Amendment IX to the American Constitution 
provides that "enumeration in the Constitution 
of certain rights shall not be construed to deny 
Or disparage others retained by the people". 
The Supreme Court, accordingly, held that an 
Act of the Legislature which is contrary to the 
first. principles of social compact will be ultra 
vires." What these principles of social compact 
are, it is for the courts to determine. 


the role of a Super-legislature. The 
The 


witli 
what the court considers to be the spirit of the 


a right which 


is not a Fundamental Right. It 
does not, however, mean that there are no rights 


16. Section 6. 

17. Article 300A inserted by the Constitution 
(Forty-fourth Amendment) Aet, 1978, S. 34. 

18. Oaldeo Vs. Bull. 

19. A.K. Gopalan v. State of Madras. 
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apart from those included in the Fundamental 
Rights? But all such rights are ordinary legal 
rights and not Fundamental Rights and they 
cannot be enforced in the Supreme Court under 
Article 32 or in the State High Courts under 
Article 226. "The legal remedies provided under 
Article 32 are only applicable to Fundamental 
Rights. Take, for example, Article 265. It pro- 
vides that no tax shall be levied or collected 
except by authority of law. Although this right 
is a constitutional right, yet it is not a Funda 
mental Right and it cannot be enforced by the 
Supreme Court under Article 32," as remedie: 
provided under Article $2 are only applicable 
to Fundamental Rights, 

During the last few years the Supreme Court 
has, through the process of judicial activism, 
emerged as the custodian of the rights of the 
deprived and vulnerable sections of society by 
waiving legal procedures and formalities and 
have made available to those who had hitherto 
no access to legal remedies due essentially to 
their illiteracy and economic inhibitions and 
had silently suffered all along. Y. V. Chandra 
chud, Chief Justice of India, has emphasised the 
need to make the Indian legal system relevant 
to the weak and the poor and contended that 
“even the most undying faith and professional 
pride in the utility of law will fail to assure its 
viability unless the legal system is attuned to a 
matter of fact understanding of the just expec 
tations of the neglected segments of our people”. 
The Supreme Court has consequently stepped in 
to protect the rights of millions of destitutes 
where welfare laws have been implemented in a 
niggardly manner. Judgments in cases, like the 
Minerva Mills, Asiad labour, the National ‘Tex- 
tile Workers, Bombay pavement dwellers and 
quite a few more have sounded in favour of the 
deprived and, as the Chief Justice of India, has 
daimed, that in public interest litigation cases 
the Supreme Court “had Struck terror in the 
hearts of the erring authorities”. But that ethos 
of judicial activism has yet to percolate down 
from the Supreme Court. 

Finally. there are the Directive Principles of 
State Policy as contained in Chapter IV. In 
considering the question of fixing the Funda 
mental Rights and incorporating them into the 
Constitution, the Advisory Committee appointed 
— —— a 


20. For example chapter IV incorporating Article 
300A carries the Heading Right to Pro- 
perty.” 

21. Ramjilal v. -Incom 


Tas Officer, 
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by the Constituent Assembly, came to the con- 
dusion that the Fundamental Rights should be 
divided into two parts—the first justiciable and 
the other non-justiciable. The non-justiciable 
rights are put under the heading Directive 
Principles of State Policy and according to 
Article 37 they are not enforceable by any Court, 
“but the principles laid down are nevertheless 
fundamental in the governance of the country 
and it shall be the duty of the State to apply 
these principles in making laws". To be precise, 
whereas the Fundamental Rights are in effect, 
injunctions prohibiting Government from doing 
certain things, the Directive Principles are affirm 
ative instructions to Government to do certain 
things. 

Whatever be the legal nicety between the 
Fundamental Rights and the Directive Principles 
of State Policy, the Constitution of India is “first 
and foremost", as Granville Austin says “a 
social document. The majority of its provision 
are either directly aimed at furthering the goals 
of the social revolution or attempt to foster this 
revolution by establishing the conditions neces- 
sary for its achievement". The core of the 
commitment to the social revolution lies in Parts 
III and IV, in the Fundamental Rights and in 
the Directive Principles of the State Policy. Both 
together constitute the conscience of the Consti- 
tution. They had their roots in the struggle 
for independence and were included in the 
Constitution in the expectation that one day the 
tree of true liberty and justice, with their con 
comitant requisites, would bloom in India. The 
Fundamental Rights and the Directive Principles 
of State Policy connect India's future, present 
and past "adding greatly to their significance of 
inclusion in the Constitution, and giving strength 
to the pursuit of the social revolution in India”. 


SOME SPECIFIC FUNDAMENTAL RIGHTS 
The Right to Equality 

The right to equality guaranteed in Part III 
of the Constitution has no social implication. 
It is essentially negative in character and is 
intended to remove the social and civic disabili- 
ties from which the masses of India had suffered 
all through these ages, Democracy can only exist 
and flourish amongst a society of equals and 


SS ... Ss e enin 


22. Vide resolution of the Constituent Assembly 
of January 24, 1947. 

23. Granville Austin, The Indiam Constitution: 
Cornerstone of a Nation, p. 50. 
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the Indian Constitution makes social and civic 
equality as the bedrock of Indian polity. It 
guarantees equality of all persons before the law, 
prohibits discrimination on grounds of religion 
race, caste, sex or place of birth as bettween 
citizens," grants to all equality of opportunity 
in the matter of public employment,“ and abo- 
lishes untouchability on the one side and titles 
on the other? Citizens may not be denied ad- 
mission to educational institutions maintained 
by the State or receiving aid out of State funds 
on the grounds only of religion, race, caste, or 
language. Minorities may establish their own 
schools and government may not discriminate 
against them in making grants on the grounds 
of religion, race or language. 

Some exceptions are, however, inevitable and 
the Constitution sets out these exceptions. A 
legislature may make laws with special provisions 
for women and children. The Constitution (First 
Amendment) Act, 1951, further provided that 
“Nothing in this Article (15) or in clause (2 
of Article 29 shall prevent the State from mak- 
ing any special provision for the advancement of 
any socially and educationally backward classes 
of citizens or for the Scheduled Castes and the 
Scheduled Tribes’. Another exception made is 
with regard to the equality of opportunity in 
public employment. Parliament may confine 
employment under a State or local authority to 
residents. A State may also provide for the 
reservation of appointments or posts for mem. 
bers of backward dasses, which, in the opinion 
of the State, are not adequately represented in 
the services under the State. Offices connected 
with religious or denominational institutions 
may be reserved for the adherents of a particular 
religion or belonging to a particular denomina 
tion. 


The right to equality, therefore, aims at pro 


24. Article 14 and Article 165, 

25. Article 16, 

26. Articles 17 and 18. 

27. This amendment was necessitated by certain 
judicial decisions that laid down that it was 
not within the power of the State to give pre- 
ferential treatment to backward communities 
in the matter of admission to educational 
institutions, as it was violative of Article 15 
(prohibition of discrimination) and Article 
29(2), which provided that mo citizen shall 
be denied admission to any educational insti. 
tution maintained by the State or reciving aid 
out of State funds on grounds only of religion, 
race, caste, language or any of them. 
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tecting citizens against discriminatory treatment 
by the State in the fields of administration and 
legislation, to advance the uplift of the socially 
backward classes even to the exception of grant 
ing them special privileges for removing other 
and cruder forms of social inequality. Such 
social customs and disabilities as enforced 
gation of the so-called untouchables at wells, in 
streets, schools and places of worship are deca: 
ed illegal. In fact, the Constitution bans all 
kinds of untouchability specified and unspecified 
and uplifts more than 50 million untouchables 
from their ageold social status. The 
right to equality, in sum, fosters the social revo 
lution by ing a society egalitarian to the 
extent that all citizens are to be equally 
from coercion or restriction by the State, or by 


Abolition of titles as finally embodied in Arti- 
cle 19 of the Constitution was the subject of dis- 


cussion in the Sub-Committee on Fundamental 
Rights. The note prepared by K. T. Shah on 


and privileges.“ 
was initiated in the ittee meeting on 
March 25, 1947 with Shah making a passionate 
appeal for the abolition of titles and of the pri- 
vileged class of title-holders. Despite objecti 

Alladi Krishnaswami Ayyar's amongst them— 
Shah succeeded in getting 


of titles. But when the draft went to the Advi- 
Sory Committee it ran to heavy weather, with 

` Several influential members expressing them- 
selves against the abolition. of titles. Shah, how- 
ever, was emphatic that the conferring of titles 
offended against the principle of equality of all 
citizens so sol Sought to be enshrined in 
The entire provision was final- 


rupting the public life of the country” and that 
it was therefore better for their abolition should 
be provided as a fundamental right". 


28. B. Shiva Rao (Ed.), The Framing of India's 
„ Select Documents, Vol. II, 2(ii), 
p. 49. 
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When on November 30, 1948, draft article 
12 came up for consideration before the Cons 
tituent Assembly, T. T. Krishnamachari sought 
to add the words, "not being a military or aca- 
demic distinction", after the word title in claus: 
(1) Krishnamachari’s contention was that 
was necessary, firstly, because certain types of 
titles had to be permitted, the Government 
having, for example, already decided to confe: 
certain military distinctions, secondly, because the 
State might decide to revive academic titles 
Ambedkar accepted the amendment to thc 
clause moved by Krishnamachari and the Consti 
tuent Assembly adopted it on December, 1948. 


The Right to Freedom 


The right to freedom is covered by Articles 19 
to 22 and embraces the classical liberties of the 
individual. Of these, Article 19 is the most 
important as it originally guaranteed six funda- 
mental rights, which may be described as six 
freedoms,* viz, (a) freedom of speech and ex 
pression; (b) freedom of assembly; (c) freedom 
of association; (d) freedom of movement; (e) 
freedom of residence and settlement; and (f) 
freedom of property, and (g) freedom of profes- 
sion, occupation, trade or business. All these 
freedoms are the most important ingredients of 
human happiness and Progress, as without them 
no individual can rise to the full stature of his 
personality. The Preamble of almost every 
Constitution epitomises these freedoms and 
declares them as its objectives. For instance, 
the Preamble to the Constitution of the United 
States, inter alia, declares “to secure the blessings 
of liberty to ourselves and to our posterity”. 
The Preamble to the Indian Constitution dec 
lares that one of its objectives is to secure to-all 
citizens Liberty of thought, expression, belief, 
faith and worship". 

Article 19 may be divided into two parts. The 
first is the declaration of rights, The second 
part contains limitations [clauses (2) to (6)] each 
governing one or more clauses of the first part. 
Consistent with the theory that rights can never 
be absolute, the Constitution imposes specific 
limitations on their exercise and enjoyment. 
This is an improvement on the American Con- 
stitution which leaves the determination of res- 
trictions and adjustment of conflicting interests 


29. Freedom of Property as contained originally 
in sub-clause (f) has been omitted by the 
Constitution (Forty-fourth Amendment) 1978, 
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of the individual and society to the courts. The 
Constitution of India defines the scope of limi- 
tations and authorises the State to restrict the 
exercise of freedoms guaranteed by Artide 19 
within the restricting causes of the same Article. 
It has been maintained that these limitations 
are, in fact, a partial codification of the Ameri 
can doctrine of Police Power. 

{he limitations imposed on the freedom of 
speech and the right to property were substan. 
Wally modified by tue Constitution (First Amend- 
ment) Act, 1951. Ihe main objects of amending 
the Constitution can best be explained by the 
Statement of Objects and Reasons attached to 
(he Amending Bill The Statement ead, 
“During the last fifteen months of the working 
oí the Constitution, certain difficulties have 
been brought to light by judicial decisions and 
Pronouncements especially in regard to the 
Chapter on. Fundamental Rights. The citizen's 
right to freedom of speech and expression guar- 
anteed by Article 19(a) has been held by some 
courts to be so comprehensive as not to render 
a person culpable even if he advocates murder 
and other crimes of violence. In other countries 
with written Constitutions, freedom of the speech 
and press is not regarded as debarring the State 
from punishing or preventing abuse of this free- 
dom. The citizen's right to practise any prof: 
sion or to carry on any occupation, trade or 
business conferred by Article 19(1)(g) is subject 
to reasonable restrictions which the laws of 
the State may impose ‘in the interests of the 
general public’. While the words cited are com- 
prehensive enough to cover any scheme of 
nationalisation which the State may undertake, 
it is desirable to place the matter beyond doubt 
by a clarificatory addition to Article 19(6)". 


The scope of the freedom of speech under the 
Original provisions was exceptionally wide. 
There were only four reservations restricting 
this right, viz, laws relating to libel, slaader 
and defamation; contempt of court; decency or 
morality; and security of the State. Thus, "pub- 
lic order" was not one of the purposes for which 
the freedom of speech could be restricted. Simi- 
larly, incitement to an offence was not made one 
of the objects to restrict the freedom of speech. 
The Supreme Court held in a series of cases 
that a law Testricting the freedom of speech and 


é 


or tended to overthrow the State. In Ramesh 
Thapar v. The State of Madras it was held that 
the Constitution “has placed in a distinct cate- 
gory those offences against pubic order which 
aim at undermining the security of the State or 
overthrowing it and made their prevention the 
sole justification of legislative abridgement of 
the freedom of speech and expression, that is to 
say, nothing less than endangering the founda- 
tions of the State or threatening its overthrow 
could justify the curtailment of the freedom of 
speech and expression". 

The Amendment of 1951 added three more 
reservations to the existing list contained in 
Artide -19(2). The new reservations were : 
friendly relations with foreign States, public 
order, and incitement to an offence. Article 19(2) 
read: "Nothing in sub-clause (a) of clause (1) 
shall effect the operation of any existing law, 
or prevent the State from making any law, in 
so far as such law imposes reasonable restrictions 
on the exercise of the right conferred by the said 
sub-dause in the interests of the security of the 
State, friendly relations with foreign States, pub. 
lic order, decency or morality, or in relation to 
contempt of court, defamation or incitement to 
an offence”. With the inclusion of the three 
additional reservations the right to freedom of 
speech was considerably curtailed and the 
of interference appreciably widened, provided 
the courts could be satisfied ^bout the reason- 
ableness of restrictions. By reasonable  restric- 
tions, the Supreme Court meant restrictions 
Which are not excessive in nature and beyond 
what is required in the interests of the public. 
The Supreme Court also held that "the deter- 
mination by the Legislature of what constitutes 
à reasonable restriction is not final or condusive; 
it is subject to supervision by this Court. In the 
matter of Fundamental Rights the Supreme 
Court watches and guards the rights guaranteed - 
by the Constitution and in exercising its func- 
tions it has the power to set aside the Act of the 
Legislature if it is in violation of the freedoms 
guaranteed by the Constitution“. 


The Constitution (Sixteenth Amendment) Act, 
1963, added the "Sovereignty and integrity of 
India" as one of the grounds in the interests of 
which Legislatures could impose reasonable res. 
trictions on freedom of speech and expression, 
assembly, and forming of associations or union, 


VON UII IRI ee ee 


30. Chintaman Rao v. The State of Madi 
Pradesh, A. I. R. 1954 S. C., 118. 8 


HM LET PLE] 28 p. 2 i 
ilit 
AH ii 

in TRU RUTH 

1 [is |^ ui 111 ji |] 
Hue : 11 : 
ie -e 


T 
| 


order or morali 
exercise of these 


= 
< 


such restrictions as are i 
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in future impose in the public interest or to 
of amy Scheduled Tribes. 


interest of public health. The freedom of move- 
ment also does not take away the right which 
law gave to the Government to extern any per- 
son from any part of the country for a parti- 
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cular period in the interests of maintenance of 
law and order," as also to detain any person for 
sufficient grounds if the public interest demand 
ed it.“ 

Allied to the right of free movement is the 
right to reside and settle in any part of the 
territory of India. This right is limited by 
reasonable restrictions in the interests of general 
public or for the protection of the interests of 
Scheduled Tribes. 

Finally, the right to practise any trade or 

ion is subject to the right of the State to 
profession ject 8 righ quali x 
to enable a citizen to become a lawyer or an 
engincer. This restriction is natural and neces- 
sary. The Constitution (First Amendment) Act, 
1951, further empowered the State to reserve to 
itself the right to carry on any trade, business, 
industry or service either directly or through 
State controlled corporations to the complete or 
partial exclusion of private —— This 
Amendment was necessitated because of the 
judgment of the Allahabad High Court in 
Motilal v. The Government of Uttar Pradesh. 
The U.P. Motor Vehicles Act, 1939, was chal- 
lenged in the Court as it conflicted with Artide 
It of the Constitution. The Allahabad High 
Court decided that it could not allow the ex- 
¢mption of transport vehicles owned by the State 
Government from Section 43(3)(a) of the Motor 
Vehicles Act which required that all vehicles 
should be used in accordance with the conditions 
of permits granted by the Regional or Provin- 
cial Authority. The purpose of the Amendment 
was explained by the Union Law Minister dur- 
ing the course of debate on the Amendment Bill. 
He said that the State Governments would 
gradually take to nationalization; hence it was 
necessary that the Constitution should be amend- 
ed to provide authority for the same. Article 
19(6) Was, therefore, amended to avoid the ad- 
verse implications of this decision as far as State 
trading was concerned. The reasonableness of 
any law permitting nationalisation of any trade 
or business cannot be a subject of judicial 
review." 

It will, therefore, be obvious that under the 
amended Clause (6) of Artide 19 the restrictions 
on the right of carrying on any trade or profes- 


33. Saghir Ahmed v. State of F. P., A. I. R., 1954 
ra’ Palai v. State of Orissa, 
A.LR. 1956 S.C. 298. 


eee imposed under the general power in 
(he interess of the general public; (b) restric 
uom i the form of profemional or technical 
qualibcations and (c) any law relating to carry 
mg on trade or business or industry or service 
by the State or owned or controlled 
by the State. Restrictions imposed in the in 
Ae of general public give a very wide scope 
for mietlerence and can — include all matters 
alcecung public welfare, such as, public safety, 
public health, public morals ete. Reason»ble 
restrictions include ibition", having regard 
to the exceptional Possums | which involve 
patent and widespread 

it may, accordingly, prohibit a citizen from 
carrying on a i i 
lesion.” The 
in relation to any trade which is liable to cause 
injury to the public,“ or any trade in commo 
dities essential to the life of the community.* 


Life and. Liberty 


The rights guaranteed in Arucles 20, 21 and 
Z? relate to the individual's personal liberty and 
collectively come under the Cen m 
to Freedom", These rights strengthen 
ties conferred on citizens under Article 19. 
Article 20 deals with certain Fundamental Rights 
9Í a person accused of a crime and embodies 
certain important Principles of criminal juris 
prudence, Clause (1) of the Article embodies 
the principle that 


law not in force at the time of the commission 
of an offence. Similarly, 
Subject to a penalty greater than that 
might have been inflicted under the law 
at the time of the commission of the offence. 
Clause (2) of the same Artide 
fundamental principle that no one should 
Placed in jeopardy twice for the same offence. 
principle underlying this clause is the same 
as underlies the “double j 
American Constitution, though the words used 
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the 
Supreme Court er > in 
chaling the writ ot etg eec , tor cn 
lorcement of rights conferred by Article 20-pro- 
tection in respect of conviction for offences” 
Nor has the State the power to make any law or 
take executive action 


abridging or 
abrogating the rights guaranteed under Article 
2- 


sonal liberty, which the Article says cannot be 
taken away ex j 
lished by law. 
continuance of preventive detention, but only 
in accordance with the laws 
This Article is not intended to be a 
tional limitation upon the powers of the 
latures. The object is simply to serve as 

i tive so ma 


proceed against the life or personal 
the individual save under the authority of some 
law and in conformity with the procedure laid 


Constitution of Japan (1946),* 
"American inspired". 
ment of the Constitution of the United States 
no person can be deprived of life, 
property without due process of law. Under the 
a — ib 
37. Durga Oi on Cons. 
— of Dr se argen ^ 

38. Article 359(1). : 

39. Article 359(1A). 
10. Article XXXI 
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Fourteenth Amendment no state can deprive any 
person of life and liberty without due process of 
law. The “due process” clause has been liberally 
interpreted in the United States and it means 
that the laws should be reasonable, proper aud 
just. Anyone suspected of violating the law must 
be dealt with according to established rules of 
justice and not arbitrarily. It also means that 
the acts of the Legislatures and Executives, both 
at the Centre and in the States, should be reason- 
able and uniformity applied to all people simi- 
larly situated. Finally, it means that it is for 
the courts to determine whether action of the 
Government and its laws are reasonable or not. 

Chief justice Kania observed in A. K. Gopalan 

v. State of Madras that there were four marked 
points of distinction between the “due process’ 
clause of the Constitution of the United States 
and "procedure established by law" of the 
Constitution of India. The first is that in the 
United States the word liberty is used simpliciter 
(unconditionally) whereas in India it is restrict- 

ed to personal liberty. Second, some protection 

is given to property in America while thc 

Indian Constitution gives the right to property 

a separate treatment.“ In the third place, the 

word "due" is omitted altogether and the ex- 

pression "due process of law" is not used deli- 

berately. Lastly, the word "established" is used 

and is limited to "procedure". Due process of 


law covers both substantive as well as procedural 
laws.“ 


The phrase “established by law" means en- 
acted by law and the word "law" means State- 
made law. No person can, accordingly, claim 
that the procedure prescribed by law does not 
conform to the principles of natural justice. 
Explaining the implications of the phrase “estab- 
lished by law", Justice Das observed that Article 
21 defines the ambit of the right to life and 
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personal liberty. It is not an absolute right but 
is a qualified right—"a right circumscribed by the 
possibility or risk of being lost according to the 
procedure established by law.“ It is for Parlia- 
ment to enact a law changing the procedure and 
once it is changed that procedure becomes the 
procedure established by law. When a person 
is deprived of liberty otherwise than procedure 
established according to law, it is only then the 
courts will interfere. It is not for the courts to 
determine whether the law is reasonable or not.“ 


During the operation of the Proclamation of 
Emergency the right to move the Supreme Court 
by appropriate proceedings for the enforcement 
of the right to the protection of life and liberty 
conferred by Article 21 cannot be suspended: 
By inserting this provision the Constitution 
(Forty-fourth Amendment) Act, 1978, nullified 
the effects of the Supreme Court decision during 
the emergency in what came to be known as the 
Habeas Corpus case (A. D. M. Jabalpur v. S. S. 
Shukla 1976 (supp. SCR, 172). In this case the 
Court ruled that in view of the Presidential 
Order under Artide 359 of the Constitution sus- 
pending the enforcement of Fundamental Rights 
no person had any locus standi to move any writ 
petition for habeas corpus or any other writ, or 
order or direction to challenge the legality of an 
order of detention on the ground that the Order 
was not under or in compliance with the statute 
or was illegal or was vitiated by mala fides, 
factual or legal, or was based on extraneous 
considerations. Justice H. R. Khanna had dis- 
sented from the majority opinion of the Court. 

Artide 22 of the Constitution gives certain 
constitutional rights to arrested persons and also 
lays down certain fundamental rules with regard 
to preventive detention. It may, however, be 
noted that provisions relating to preventive 
detention are peculiar inasmuch as the Constitu- 
tion of India permits resort to preventive deten- 
tion even in peace time. In other democratic 
countries preventive detention is usually 4 
method resorted to in emergencies like war. Pre- 
ventive detention in India for reasons connected 
with the security of the State, or the mainten- 
ance of public order, or maintenance of supplies 
and services essential for the community, is on 
the Concurrent List? but preventive detention 
for reasons connected with defence, foreign 
= 8 Ee ee M l 
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affairs, or the Security of India is within the 
exclusive competence of Parliament.“ 

The first two clauses of Article 22 deal with 
detention unaer the ordinary iaw and prescribe 
the procedure when a person is arrested. It 
ensures: (1) the right to be informed of the 
grounds of arrest, (ii) right to consult and to 
be defended by a legal practitioner of his choice, 
(iii) right to be produced betore a magistrate 
within twenty-four hours, and (iv) freedom from 
detention beyond the specified period of twenty- 
four hours except by order of the magistrate, 

The remaining clauses of this Article relate 
to preventive detention. Detention can be of 
two types: punitive and preventive. A preven- 
tive detention is intended to detain a person, 
without trial and without any charge of commis- 
sion of an offence. It is a measure to intercept 
à person as a matter of precaution before he 
actually commits an offence. No offence is proy- 
ed nor any charge is formulated, but there is a 
Strong suspicion or reasonable probability that 
the individual commits or is likely to commit 
acts prejudicial to the welfare of the society, the 
security of the State and the stability of the 
Government established by law. It is not a cri- 
minal conviction which can only be warranted 
by legal evidence. The person under detention 
(detenu). is not given immediately on his arrest 
reasons for such arrest and detention. Neither 
he has any right to consult a lawyer, nor is he 
to be produced before a magistrate within 
twenty-four hours. Provisions of clauses (1) and 
(2) of Article 22 do not apply to a person arrest- 
ed or detained under any law providing for 
preventive detention as also to any person who 
for the time being is an enemy alien. 

Preventive detention legislation contemplates 
executive action for holding a person in custody 


Seventh Schedule to the Constitution. The sole 
justification for arrest is the satisfaction of the 
competent administrative authority or suspicion 
of reasonable Probability of the detenu commit- 
ting or likely to commit an act which may either 


of the State. Such detention is outside the reaci 
of Article I9(D(d) which guarantees the right 
to all citizens to move freely throughout the 
territory of India, 
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Article 22 clauses (4) to (7), however, provide 
safeguards against the rigours of preventive 
detention : 

(1) detention cannot last for a period longer 
than two months, except on the report of the 
Advisory Board, constituted in accordance with 
the recommendations of the Chief Justice of the 
appropriate High Court and consisting of a ser- 
ving Judge of the appropriate High Court and 
not less than two other members who shall be 
serving or retired Judges of any High Court, re- 
porting that there is in its Options sufficient 
cause for such detention; 

(2) the period of detention can in no case 
exceed beyond the maximum period prescirbed 
by law made by Parliament;“ 

(3) the detaining authority shall, as soon as 
may be, communicate to the detenu the grounds 
on which the detention has been made and shall 
afford him the earliest opportunity of making 
à representation against the order of his deten 
tion; 


(1) The communication conveying the ground 
of detention shall contain facts, except those that 
cannot be disclosed for reasons of public interests. 

(5) Parliament may by law prescribe the pro 
cedure to be followed by an Advisory Board. 


Preventive detention has, thus, been given a 
constitutional sanction. Justice Patanjali Sastri 


fundamental right, and so incompatible with the 
promises of its Preamble, is doubtless designed 
to prevent an abuse of freedom by anti-social 
and subversive elements which might imperil the 
national welfare of the infant republic". In 
Dr. Ram Krishna Bhardwaj v. State of Delhi and 
others, he observed, "Preventive detention is a 
serious invasion of personal liberty and such 
meagre safeguards as the Constitution has pro- 
vided against the improper exercise of the power 
Quashing the 
detention of Inderjit alias Billa under the Pre. 
vention of Black-marketing and Maintenance of 
Supplies of Essential Commodities Act, Justice 
A. P. Sen and Baharul Islam observed, “It can. 
— 
47. Article 22(4) substituted by The Constitution 
(Forty-fourth Amendment) Act, 1979, S. 3. 
48. Subs. by Ibid for “sub-cl. (a) of ol. 4," 
49. A.LR. 1950 S.C. 119. 
50. A. I. R. 1953 S.C. 318. 
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not be denied that preventive detention is an 
anachronism in a democratic society like ours". 
They also observed that detention of individuals 
without trial for any length of time, however 
short, was wholly inconsistent with the basic 
ideals of a parliamentary system of government. 
By a four to one majority of the Constitution 
Bench the Supreme Court held the National 
Security Act was constitutionally valid, but 
hedged it with a number of safeguards so as to 
inhibit the executive using it arbitrarily and 
indiscriminately. The Court inter alia, wanted 
that concept like the "defence of India", the 
"security of India" and "relations with foreign 
powers" should be defined as narrowly as pos- 
sible so as to minimise the scope for offences 
attracting detention. The Court adjudged 
detention without trial to be “an evil to be suf- 
fered”, 


In the United States of America, there is no 
provision for preventive detention in peace time. 
The Sixth Amendment to the Constitution 
guarantees the right to a speedy and public trial 
for all accused persons involved in criminal 
Prosecutions, they should be provided with a 
copy of the indictment well before the trial 
begins, and to provide with counsels at public 
expense if the accused are unable to secure their 
own attorneys. Provision for preventive deten- 
tion in emergency has been made by the Inter- 
nal Security Act, 1950, and, consequently, it is 
à part of the law of the United States and not 
of the Constitution. The Emergency Detention 
Act, 1950, authorises the President to bring into 
operation by a prodamation of an internal 
Security emergency on being satisfied that such 
a proclamation was necessary for the preserva- 
tion of the Constitution and maintenance of the 
safety and security of the United States. 


In Great Britain preventive detention by Re- 
gulations was made under the Defence of the 
Realm Act, 1914, and again by the Regulation: 
made under the Emergency Powers (Defence) 
Act, 1939. It is therefore, a war-time measure. 
In Liversidge v. Anderson it was observed, “How- 
ever precious, the personal liberty of the sub- 
ject may be, there is something for which it may 
well be, to some extent, sacrificed by legal enact- 
ment, namely, final national success in war or 
escape from national plunder on enslavement”, 


Preventive detention was introduced in Nor 
thern Ireland on August 9, 1971. The British 
Government appointed a committee headed by 
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Lord Gardiner "to consider in the context oi 
civil liberties and human rights, measures to deal 
with terrorism". Gardiner Committee Report 
observed, “After long and anxious consideration, 
we are of the opinion that detention cannot 
remain as a long-term policy. In the short term, 
it may be an etfective means of containing vio- 
lence, but the prolonged effects of the use ol 
detention are ultimately inimical to community 
life, fan a widespread sense of grievance and in- 
justice and obstruct those elements in Northern 
ireland society which could lead to reconcilia- 
tion. Detention can only be tolerated in à 
democratic society in the most extreme circum- 
stances; it must be used with, the utmost restraint 
and retained only as long as it is strictly neces 
sary. We would like to be able to recommend 
that the time has come to abolish detention; but 
the present level of violence, the risks of in- 
creased violence, and the difficulty of predicting 
events even a few months ahead make it impos- 
sible for us to put forward precise recommenda 
tion on the timing". 


A few months after the Report was submitted, 
preventive detention was withdrawn. It had re 
mained in force a little over four years. It has 
survived in India for more than three decades 
without even a remote chance of its abolition 
It is vain to justify that the Constitution per 
mits a law for preventive detention. The Con- 
stitution, no doubt, confers that power but it 
is sheer misuse to invoke it save in extreme 
circumstances. The  Constitution-framers were 
gravely affected by the abnormal circumstances 
which then prevailed in the country. When the 
Preventive Detention Act was enacted in 1950 a 
violent revolt was raging in Telengana. The Act 
was introduced and passed on February 25, 1950. 
Sardar Patel expressed his distaste for the mea 
sure which he was constrained to pilot. He had 
spent two sleepless nights prior to introducing 
the Bill in the House of the People but felt that 
he had no other choice. “When law is flouted 
and offences are committed, ordinarily there is 
the criminal law which is put into force. But, 
where the very basis of law is sought to be 
undermined and attempts are made to create a 
state of affairs in which to borrow the words 
of....Motilal Nehru ‘men would not be men 
and law would not be law’ we feel justified in 
invoking emergent and extraordinary laws”. 
The debate in the Constituent Assembly relating 
to Article 22, that ordains preventive detention, 
expressed the same feelings of the Constitution 
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makers. It was to be used as a medicine and not 
a daily diet." 

But the detention laws of today are altogether 
different. Three decades of free recourse to 
Preventive detention have so numbed sensibili- 
ties that it has come to be regarded as a conven- 
ient tool for tackling any problem, be it the rise 
in prices or the goonda menace" The safe- 
guards the Constitution provides are no remedy 
as it is universally accepted in all democratic 
countries that preventive detention is a denial 
of the rule of law and if at all it is to be used 
it should only be in extreme circumstances. Ir 
1969, the Supreme Court observed, “Our Cons- 
titution, notwithstanding the broad principle: 
of the rule of law, equality and liberty of the 
individual enshrined therein, tolerates, on ac- 
count of peculiar conditions prevailing, legis- 
lation which is a negation of the rule of law, 
equality and liberty”. Legal representation is 
not allowed to the detenu before the Advisor 
Board™ and the detaining authority, it could be 
a District Magistrate or Commissioner of Police, 


5l. When the draft article relating to detention 
came before. the Constituent Assembly for 


ption of draft article 15-A would change the 
chapter on fundamental rights into a penal 
code worse than the Defence of India Rules 
of the old Government. 

52. Noorani, A.G., “Preventive Detention Re- 
vived,” Indian Express, New Delhi, Novem- 
ber 23, 1977. 


53. Justices A. P, Sen and Baharul Islam ob- 


be defended by a legal practitioner of his 
choice but a Person under a preventive deten- 
tion more often than not for his political be- 
lief, should bo deprived of this valuable right." 
The Court suggested that Parliament should 
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may refuse to divulge the facts to support the 
grounds of detention not only to the detenu Lut 
even to the Advisory Board if it considers it to 
be against the public interest to disclose them“ 
Thus, the efficacy of the Advisory Board against 
the abuse of power is nullified. 


in order to nullity the rigours of the Habeas 
Corpus case (1976) * the Constitution (Forty- 
fourth Amendment) Act, 1978, prohibits suspen- 
sion of Arucie Zl when a Proclamation of kmer- 
gency is in operation and a detenu can seek re- 
dress by moving the Supreme Court or a High 
Court by appropriate proceedings and challenge 
the legatity of an order of detention on the 
ground that the order is not under or in com. 


and it is by an executive order that the detenu 
is lodged in Jail. But imprisonment", Says, 
A. G. Noorani, “is one of the forms of ‘punish- 


Punishment without trial is patently violative of 
the Constitution (Article 21)" He points out 
that the Constitution permits detention "but 
surely not imprisonment" and supports his con- 
tention by the observations made by the Rowiatt 
Committee” in 1918, The Committee insisted 
that “no interference with the liberty must be 
penal in character, Nothing in the nature of 
conviction can be admitted without trial in strict 
legal form. If in the Supreme interest of the 
community the liberty of individuals is taken 
away, an asylum must be provided of a different 


order from a jail. This is of fundamental im. 
portance”, 


54. Article 22(0). 


55. The majority opinion was delivered by Chief 
Justiee A. N. Ray, Justices M.H. Beg, Y.V. 
Chandrachud and P.N. Bhagwati. Justice 

R. Khanna dissented, 


56. Noorani, A.G., “Preventive Detention Re- 


vived,” Indian Express, New Delhi, November 
23, 1977. 


57. The Committee „was appointed by the Gov- 


and report on the nature and extent of criminal 
conspiracies and to advise 
deal effectively with them.” Known generally 
as the Sedition Committee, it submitted its 
report in 1918, 
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The right to liberty is the very essence of a 
free society and it must be safeguarded at all 
times. The European Court of Human Rights 
has ruled that detention without trial is violative 
of the European Convention on Human Rights, 
except "in time of war or other public emer- 
gency threatening the life of the nation", and 
even then to the extent "strictly required by the 
exigencies of the situation", as the Convention 
says. The international Covenant on Civil and 
Political Rights, which India supported in the 
General Assembly, is almost identically worded. 
“To brush aside internationally recognised 
norms”, remarks Noorani, “as irrelevant to our 
‘special condition’ is to indulge in special plead- 
ing of the most specious variety". Amnesty In- 
ternational sent an aide memoire to Prime 
Minister Indira Gandhi, urging repeal of the 
detention laws and removal of the detention 
provisions from the Constitution. In its review 
Amnesty International's 
annual report for 1980 recorded its concern 
over the reintroduction of statutory provisions 
for preventive detention, the persistence of 
serious police brutality and the detention of 
several political workers without trials 
in a number of years. The report said that 
"an increasing number of people" were being 
arrested under the new preventive detention 
legislation except in Kerala, West Bengal and 
Tripura.” 


Right against Exploitation 

Articles 23 and 24 come under the sub-heading 
right against exploitation. Article 23 categori- 
cally prohibits all traffic in human beings and 
begar (compulsory labour with or without pay- 
ment) and other similar forms of forced labour. 
Traffic in human beings is evidently a very wide 
expression and would embrace not only the 
prohibition of slavery and bonded labour but 
also traffic in women for immoral or other pur- 
poses. Contravention of this prohibition has 
been made an offence punishable in accordance 
with law. The Constitution-makers had in mind 
the widespread evil custom of forced labour 
without remuneration or just a nominal remu- 
neration verging on pittance prevalent in the 
country since ages. 
[Ber ) ms. PS CP MESZ na ĩ dai! ciel fe 
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The right against exploiiation was mentioned 
in the drafts prepared by B. R. Ambedkar, 
K. M. Munshi and K. T. Shah. While Ambed 
kar’s draft simply provided that subjecting a 
person to forced labour or to involuntary servi- 
tude would be an offence, the draft article sug- 
gested by Munshi contained more elaborate pro- 
visions for the abolition of all forms of slavery, 
traffic in human beings, and compulsory labour. 
Munshi's draft also contained a provision prohi- 
biting child labour in all forms. K. T. Shah's 
draft expressly forbade slavery of any kind, as 
well as recognition of any right amounting to 
property in human beings; prohibited forced 
labour or begar; and it declared that all human 
beings in the Union of India would be free and 
that all labourers attached to land would be 
remunerated by wages at prescribed or agreed 
rates. It also recognised the right of the Gov- 
ernment to conscript by law the manpower of 
the country for purposes of national defence, 
social service or for meeting of a sudden emer- 
gency. 

When the subject was first considered in the 
Sub-Committee on Fundamental Rights on 
March 27, 1947, it was agreed to provide for the 
abolition of slavery, traffic in human beings and 
begar and for prohibition of the employment of 
children below fourteen years of age in mines 
and factories and in other hazardous occupations. 
In regard to forced labour other than a begar 
it was decided by a majority vote that provision 
should be included prohibiting such labour, but 
subject to certain exceptions which would cover 
specified forms of public service, other than ser- 
vice in the armed forces. A separate proposal 
to the effect that military service should also be 
excepted was lost by a narrow majority. On a 
Suggestion by Munshi, the question of military 
service was considered afresh, but the Sub-Com- 
mittee again decided to insert a provision prohi- 
biting compulsory military service. 

The discussion in the Adyisory Committee was 
brief and except for the omission of “slavery”, 
which was made at the instance of Rajagopala- 
chari, dause I was adopted. When the two clauses 
came up for discussion in the Assembly on May 
l, 1947, Munshi moved an amendment. He 
suggested that the sentence “Traffic in human 
beings and begar and other similar forms of 
forced labour are prohibited, and any contra 
vention of this prohibition shall be an offence". 
He also suggested that the Explanation should 
be dropped. The purpose of the admendment, 
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he added, was only to abridge the clausé and 
its scope would extend to prohibiting traffic in 
human beings and forced labour like begar, but 
all other forms of labour, €.g. labour for educa- 
tional purposes or for any other purpose of pub- 
lic service, would he regulated by legislation. 
Munshi’s amendment was accepted by the As 
sembly without any discussion. 


Clause 2 of Article 23 provides for the power 
of the State to impose compulsory service for 
public purposes. The expression public purpose 
has nowhere been defined. Alladi Krishna- 
swami maintained in the Constituent Assembly 
that Munshi's amendment would not preclude 
military conscription. In spite of the anti-servi- 
tude and anti-slavery clause in the American 
Constitution, he added, the United States Sup- 
preme Court had held that there was nothing 
to prevent military conscription so far as the 
very existence of the State depended upon mili- 
tary force. On the same ground Alladi Krishna- 
swami Ayyar said, the words “begar and similar 
forms of forced labour” could not possibly be 
interpreted as excluding conscription. 


H. V. Kamath suggested in the Constituent 
Assembly that for the words “service for public 
purposes" in clause (2) the words “for social or 
national purposes” be substituted. He felt that 
national service or social service had a wider and 
higher and a more comprehensive connotation 
than public service Replying to Kamath, 
Ambedkar said that the words “social and natio- 
nal" were not necessary since the word "public" 
Was wide enough to cover both. The expression 
“public purposes“, accordingly, includes any 
object or aim in which the general interest of 
individuals is directly and vitally concerned.” 
Compulsory service for public purposes neces- 
sarily includes military service as it is a service 
for a public purpose to maintain the sovereignty 
and integrity of the country. In Dulal Samanta 
v. District Magistrate, Howrah, the Calcutta High 
Court held that the "conscription for police or 
military service is neither begar nor traffic in 
human beings and is, therefore, not hit by 
Article 23˙ In Atma Ram v. State of Bihar 
it was held that the provision in the Bihar Fin- 
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ance Act, 1950 making it obligatory on owners 
of motor vehides to collect rent and taxes im 
posed on freights was within the exception of 
Artide 23(2) which allowed the State to impose 
compulsory service for public purposes * 

Article 24 provides that no child below the age 
of fourteen years shall be employed to work in 
any factory or mine or engaged in any other 
hazardous employment. Here the Indian Con- 
stitution goes ahead of the American Constitu- 
tion wherein there is no express prohibition 
against the employment of children in any 
factory or mine or in other hazardous occupa- 
tions. 


Right to Freedom of Religion 

The guarantee of religious freedom was con- 
tained in the draft articles formulated by K. M. 
Munshi, and B. R. Ambedkar. The clause in 
Munshi's draft provided that all citizens would 
be equally entitled to freedom of conscience and 
the right freely to profess and practise religion. 
The right was not unrestricted for it had to be 
exercised in a manner compatible with public 
order, morality and health. Economic, financial 
or political activities associated with religious 
worship were not to be deemed as being includ- 
ed in the right to profess or practise religion. 
Two other safeguards were also provided. No 
person was to be compelled to pay taxes the 
proceeds of which would be specifically appro- 
priated for the payment of religious require- 
ments of any community of which he was not 
a member, and religious instruction was not to 
be compulsory for a member of a community 
which did not profess that religion. Similar pro- 
visions were also included in Ambedkar's draft 
which in addition provided for freedom to 
preach and to convert; and further that every 
religious association would be free to regulate 
and administer its affairs within the limits of 
the laws applicable to all. 


Both Munshi and Ambedkar had included in 
their drafts certain other proposals relating to 
freedom of religion which received some atten- 
tion initially but were later dropped at once stage 
or another. Notable among these was a clause 
by Ambedkar expressly enjoining the State not 
to “recognise any religion as a State religion". 
There were also two provisions in Munshi's 
draft, one of which said that minors would not 
be free to change their religious persuasion with- 
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out the permission of their parents or guardians, 
while the other prohibited conversion from one 
religion to another brought about by coercion, 
undue influence or the offering of material in- 
ducement. 

The Sub-Committee on Fundamental Rights 
discussed the clause relating to freedom of reli- 
gion and recognised at the instance of a Sikh 
member, Harnam Singh, “the right to wear and 
carry Kirpans" as part of the practice of Sikh 
religion. After a good deal of discussion and 
minor adjustments at various stages the Draft- 
ing Committee incorporated them in Draft 
Articles 19 to 22 which were discussed by the 
Constituent Assembly on December 3, 6 and 7, 
1948. A number of amendments were moved 
but the Assembly accepted the amendments 
moved by Ambedkar and Mrs. Durgabai and the 
draft articles adopted, as so amended. 

The Preamble to the Constitution expresses a 
resolve of the people to constitute India into a 
Sovereign Socialist Secular Democratic Republic* 
in order to ensure among other things, "Li 
of thought, expression, belief, faith and worship”, 
The secular principle, thus, accepted by the peo- 
Ple of India was made fundamental and enshrin- 
ed in Part III of the Constitution as contained 
in Articles 25 to 28. These rights have a wide 
Scope and include both the personal and social 
aspects of religion and are equally enjoyed by 
all persons living in India, citizens and aliens. 
The Constitution guarantees to all persons 
freedom of conscience, and to profess,“ practise 
and propagate any religion subject to the pres- 
cribed limitations of public order, morality and 
health and other provisions of Part III. The 
Constitution, as such, does not only guarantee 
the freedom of religious faith and belief but it 
protects also acts done in pursuance of religion 
and this is made clear by the use of the expres- 
sion “practice of religion". All rituals, ceremo- 
nies, observances and modes of worship which 
are considered as integral part of a religion are 
permitted to be practised unhindered provided 
they do not offend any of the prescribed limit- 
ations. 

But religious freedom and freedom of con- 
science do not diminish in any manner the regu- 
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latory power of the State given to it by the 
provisions of the Constitution. Religious free- 
dom stands harmoniously with other Fundamen- 
tal Rights. Religious institutions“ being on the 
Concurrent List, the right of freedom to religion 
does not, accordingly, prevent the State Legisla- 
tures to enact any law regulating or restricting 
any economic, financial, political or other secular 
activity of a religious body, nor render invalid 
laws throwing open public religious institutions 
formerly reserved for a section of the adherents 
of any one of the Hindu, Sikh, Jain, or Buddhist 
religions, to all adherents of that religion. Simi 
larly, religious freedom is no bar to social wel- 
fare and reformatory legislation. For example, 
progressive legislation relating to marriage, 
divorce and inheritance cannot be challenged on 
the ground of being violative of religious free- 
dom. Temple entry of the Scheduled Castes is 
an important social reform and it has individual's 
personal and denominational aspects. Religious 
freedom does not mean denial of similar freedom 
to any one who professes and practises the same 
faith and belief. 

All religious denominations are guaranteed 
autonomy, the right to establish institutions, and 
the right to acquire and deal with property, but 
only subject to public order, health and morality. 
No one can be compelled to pay taxes for the 
propagation or maintenance of any religion and 
religious instruction is not to be given in schools 
and colleges wholly maintained out of govern 
ment revenues. But religious instruction may 
be imparted in private institutions receiving a 
Brant from public funds or recognised by the 
State provided no pupil is given religious in- 
struction or made to attend religious worship in 
a building attached to the institution without his 


consent, or, if he is a minor, his guardian's con- 
sent. 


Cultural and Educational Rights 

Apart from individual's rights and freedom, 
the Constitution recognises and guarantees cer- 
tain non-political rights of the religious, cultural 
and linguistic minorities, groups or sections of 
the people. Article 29 guarantees to every mino 
rity or section of the people to preserve its lan- 
guage, script and culture notwithstanding the 
provisions of Article 343 under which the officia 
language of the Union shall be Hindi in Dc 
nagri script. Clause (2) of the same Article pro 
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vides that no citizen may be denied admission 10 
State and State. aided educational institutions on 
the grounds only of religion, race, caste or lan- 
guage. Article 30 guarantees to all minorities 
whether based on religion or language the right 
to establish and administer their educational 
institutions and the State shall not discriminate 
against them in making grants on grounds of 
religion, race or language. 

There is implicit in the right conferred by 
Article 30(1) the right to impart instruction in 
their own institutions, to the children of their 
own community in their own language. To deny 
it is tantamount to depriving it of the right con- 
ferred by Article 29(1) which guarantees to con- 
serve language or script of a minority community 
and the right to establish and administer educa- 
tional institutions of their choice under Article 
30(1). Article 30 came for discussion in Kerala 
Education Bill 1957. Since this Bill, which was 
reserved. for the consideration of the President, 
imposed serious limitations on the right of the 
minorities in the administration of their insti- 
tutions aided and recognised by the Kerala Gov- 
ernment, the President referred some of the 
provisions of the Bill to the Supreme Court for 
its advisory opinion. The Court expressed the 
opinion that a minority community "can effec- 
tively conserve its language, script or culture by 
and through educational institutions and, there- 
fore, the right to establish and maintain educa- 
tional institutions of its own choice is a neces- 
Sary concomitant to the right to conserve its dis- 
tinctive language, script and culture and that is 
what is conferred on all minorities by Artide 
30(1)...." There is no constitutional right, 
the Court remarked, to receive State aid. "If 
the State does grant aid, it cannot impose such 
conditions (e.g. that the State will acquire the 
institution or will take over the management if 
certain things are not done) as will deprive it of 
its right under Article 30(1). The State cannot 
take over the management of schools established 
by minority communities on the plea that it 
(State) seeks to do so or introduce free and com- 
pulsory education as required by Directive Prin- 
ciples”. The object can be fulfilled through the 
State-owned or State-aided institutions, the Court 
said. 

A special Constitution Bench of the Supreme 
Court declared on April 26, 1974, that the provi- 
sions of the Gujarat University Act, 1949, as 
FT!!! . iis NOCIMNNN 
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amended in 1972, governing the affiliation of 
minority colleges, transforming them into consti- 
tuent colleges of the University, regulating the 
appointment and service conditions of the staff 
and providing for arbitration of disputes, violat- 
ed the fundamental right of the minorities to 
administer educational institutions of their 
choice." The Supreme Court, thus, reaffirmed 
the rights enshrined in Articles 29 and 30. 
“There can be no surrender of constitutional 
protection of the right of minorities to popular 
will masquerading as the common pattern of 
education", Justice Mathew remarked. This 
ruling by the Court followed two writ petitions 
filed by the Ahmedabad St. Xavier's College 
Society and others. 

The Constitution (Forty-fourth Amendment) 
Act, 1978, inserted a new Clause 30(1A) after 
Article 30 which ordained that in making any 
law providing for the compulsory acquisition of 
any property of an educational institution estab- 
lished and administered by a minority, the State 
shall ensure that the amount fixed by or deter- 
mined by such law for the acquisition of such 
property "is such as would not restrict or abr- 
gate" the right guaranteed in Article 30—Right 
of minorities to establish and administer educa- 
tional institutions. Whereas the amendment 
conceded to the State the power to acquire pro- 
perty of an educational institution established 
and administered by a minority, it is obligatory 
for the State to ensure that the amount fixed for 
compensation of that property is adequate 
so that it may enable that minority to establish 
and administer a similar institution at an other 
location. 


Right to Property 


The consensus reached between the Govern- 
ment and the Opposition parties on April 20, 
1978 on deleting the right to property irom 
Chapter III on Fundamental Rights and giving 
it a statutory status was reflected in the Consti- 
tution. (Forty-fourth Amendment) Act, 1978, by 
inserting a new Chapter IV with the heading 
Right to Property and incorporating Article 
300-A which ordains that "No person shall be 
deprived of his property save by authority of 
law" Section 5 of the Amendment omitted 
the sub-heading "Right to Property" occurring 
after Article 30. Article 31A and Article 31C 
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were suitably amended as to omit all references 
to the right to Property. Similarly, Section 9 
omitted Sub-clause (f in Article 19(1) that read 
"to acquire, hold and dispose of property". 
This change does not in any way affect the right 
of a citizen to hold, acquire or dispose of pro- 
perty except that while under the omitted pro- 
vision the right to Property could be adversely 
affected only by a constitutional amendment and 
in accordance with the procedure 
under Article 368, under Article 300-A the right 
to property can be modified by a law passed by 
Parliament in 


it does affect the sanctity of Property as an in. 
alienable basic right. 

But the Constitution retains Articles 31A and 
31B—saving of laws providing for acquisition of 
estates, etc, and validation of Certain Acts and 
Regulations. 


the Property, or the extinction or 


of any rights of managing agents, Secretaries or 
treasurers, managing directors or managers of 


the Legislature of a State, the provisions of Arti- 
de 31A shall not apply unless it had been re- 


The Constitution (Seventeenth Amendment) 
Act 1964, inserted another proviso to Article 31A. 
It provided that any law maki 
for the acquisition by the State of any estate and 
Where any land comprised therein is held by a 
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law relating to the acquisition of such land or 
Structure, provides for payment of compensation 
at a rate which shall not be less than the market 
value of such a pro y 

Artide 31B was inserted to save the Acts and 
Regulations specifed in the Ninth Schedule of 
the Constitution 


ed in Part III of the Constitution. This Article, 
however, 
Legislature to repeal or amend any of the Acts 
or Regulations included in the Ninth Schedule. 


the Rights conferred by Article 14, Article 19 or 
Article 31; and no law containing a declaration 
that it was for giving effect to such policy would 
be called in question in any Court that it did 
not give effect to such policy. When such a Jaw 
was made by the State Legislature, the provisions 
of Article 31C would not apply unless such law 
having been reserved for the consideration of 
the President had received his assent. 


Court also held that any law declared by Parlia- 


To nullify this effect of 
the Supreme Court's ruling, the Constitution 


the provision 
no law containing a dec- 
laration that it is for giving effect to such policy 
shall be called in question in any court on the 
ground that it does not give effect to 
policy"—as it changed the basic structure of the 
Constitution in terms of Keshavananda Bharati. 


Right to Constitutional Remedies 


The idea of providing in the 
effective remedies for the 


Constitution 
enforcement of the 
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fundamental rights was present in the minds of 
the Constitution-makers from the very beginning. 
When the Sub-Committee on Fundamental 
Rights assembled for the first time on February 
27, 1947, Alladi Krishnaswami Ayyar pointed 
that the citizens’ rights embodied in the consti- 
tution should consist of guarantees enforceable 
in courts of law and that it was no use to simply 
lay down precepts which remained —unenforce- 
able or ineffective. As to the precise means by 
which these rights were to be guaranteed, K. M. 
Munshi was emphatically of the view that the 
Constitution should provide for writs to be 
issued by the Courts. B. R. Ambedkar support- 
ed Munshi's suggestion. 

In his note on Fundamental Rights Munshi 
pointed out that fundamental rights in th: 
United States and civil liberties in Britain bad 
been preserved by reason of two factors: (a) an 
independent judiciary, and (b) the prerogative 
writs of habeas corpus, mandamus, prohibition, 
certiorari and quo warranto. In India, he add- 
ed, only the High Courts of Madras, Bombay 
and Calcutta were vested with the power of 
isuing writs and this power extended only to 
their respective city areas where these courts 
exercised original jurisdiction, with the result 
that except in those three cities the machinery 
for enforcing civil rights was a slow process and 
consequently the public conscience was not 
keenly alive to the assertion of rights against the 
executive. If writs were not provided for in the 
new Constitution, he explained, fundamental 
rights would be of no value because the constitu- 
tionality of the Act, if questioned, would take 
years to be finally decided. “The object of the 
fundamental law", he added, "will be frustrated 
if people have to serve sentences, pay fines or 
deny themselves the privileges given by the 
Constitution for a long time under an invalid 
law....without prompt machinery of  enforce- 
ment, the Union and State Governments might 
conceivably lapse into a programme inimical to 
freedom. The existence of a legal right in the 
Constitution must imply a right in the  indivi- 
dual to intervene in order to make the lega: 
right effective“ 

Accordingly, in K. M. Munshi's note, referred 
to above, the right to Constitutional remedies 
was incorporated as a fundamental right. I: 
Dra Newt TTT 
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meant that the courts within the Union could 
be moved for the issue of four writs, namely, 
(3) the writ of person (habeas corpus) to secure 
the release of any person from unlawful and 
unjustifiable deprivation of the right of liberty, 
(b) the writ of enforcement (mandamus) to 
secure the performance of any specific act by a 
unit, officer, or a corporation in the discharge 
of a definite public duty, obligation or require- 
ment with which it was specially charged by the 
Constitution or by any law, (c) the writ of pro- 
hibition, prohibiting any court (other than the 
Supreme Court) or tribunal from continuing 
proceedings in contravention of the Constitution 
or in excess of jurisdiction vested in it by law. 
and (d) the writ of direction (certiorari) for 
directing a judge (other than a judge of thc 
Supreme Court) or a person or a body vested 
with judicial functions to transmit the record 
of proceedings pending before him or it and 
involving a question of a right or a duty for 
the purpose of quashing the proceedings or 
referring them to the appropriate tribunal. These 
writs, however, could not be invoked during 
the existence of a state of war, armed rebellion 
or a grave emergency. ” 

Munshi's views were generally shared by other 
members of the Sub-Committee on Fundamental 
Rights. The corresponding provisions in 
Ambedkar's draft only differed from Munshi's 
proposals in that it vested the authority to issuc 
prerogative writs in the Supreme Court, while 
Munshi had vested it in all courts in the Union 
of India, and included an additional writ, quo 
warranto (the writ to be issued for the purpose 
of determining the right of a person in officc 
to hold on to that office) which Munshi's note 
lacked. Ambedkar was also in favour of the 
prerogative writs to be included in the Consti- 
tution as writs ensured speedy and effective 
means of guaranteeing fundamental rights." 


At the meeting of the Fundamental Rights 
Sub-Committee on March 29, 1947, Alladi 
Krishnaswami Ayyar made a somewhat different 
proposal. He maintained that habeas corpus 
should be treated differently from other writs. 
If a complaint was made about the unlawful 
detention of a person, every High Court and 
Supreme Court and the judges of these courts 
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should forthwith enquire into it. They could 
order the detained person to be produced, and 
could also order his release, unless satisfied thai 
his detention was legally valid. In addition, he 
suggested that such other remedies and writs 
would be available ro any one whose fundamen- 
tal rights had been infringed or abrogated as 
might be provided in the Constitution and the 
laws of the Union. The Supreme Court and all 
other courts were to have such jurisdiction as 
the Constitution and the law might confer on 
them. The majority opinion in the Sub-Com- 
mittee was, however, that all the writs should be 
specified. 

In spite of unanimity that writs were to be in- 
duded in the Constitution and the guaranteeing 
of their enforcement, differences persisted among 
members of the Sub-Committee on the jurisdic- 
tion of issuing writs and the suspension of rights 
during emergency. Alladi Krishnaswamy Ayya 
wanted it to be made clear that the power to 
be conferred on the Supreme Court would not 
prevent similar powers being vested in other 
courts as well? Elaborating this suggestion at 
the meeting of the Sub-Committee on April 15, 
1947, he emphasised the necessity to have a uni- 
form interpretation of the fundamental rights 
and therefore to give to the Supreme Court an 
overall jurisdiction in the matter of their inter- 
pretation. On practical grounds he thought 
that there should also be lower courts with the 
necessary jurisdiction to which ieved parties 
could go. He also wrote a 8 inde 

, Alladi Krishnaswami Ayyar reiterated his point 
of view in the Advisory Committee meeting held 
on April 22, 1947, Eventually, the Chairman of 
the Advisory Committee requested Munshi, 
Ambedkar and Ayyar to revise the clause under 
reference suitably in the light of the views ex- 
pressed in the Committee. In the redraft sug- 
gested by them sub-clause (2) was modified to 
read: (2) Without prejudice to the powers that 
may be vested in this behalf in other courts, the 
Supreme Court shall have power to issue direc. 
tions in the nature of the writs of habeas corpus 
mandamus, prohibition, quo warranto and certio- 
rari appropriate to the right guaranteed in this 
part of the Constitution". With these amend- 
ments it appeared as clause 22 of the Advisory 
Committee Report. 

When the dause was taken up for considera- 
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tion in the Constituent Assembly on May 22, 
1947, K. Santhanam moved an amendment seek- 
ing to make it clear that in sub-clause (3) the 
emergency situation when the privilege of writs 
could be suspended be defined as one "declar- 
ed to be such by the Government of the Union 
or of the unit concerned". He also pointed out 
that the dause "the right to move the Supreme 
court is hereby guaranteed" did not make it clear 
whether the Supreme Court was to have exclu- 
sive original jurisdiction in such matters or 
whether its powers were to be appellate and that 
the clause was vague on the point whether the 
authority which would vest jurisdiction in othe 
courts would be Parliament or the Legislatures 
of the units. Santhanam's own view was that 
all original jurisdiction should be vested in the 
High Courts so that they might become the 
lynch pin for the enforcement of the fundamental 
rights. He also maintained that the authority 
conferring powers on other courts should be 
Parliament and not the Legislatures of the units. 
Vallabhbhai Patel accepted Santhanam's amend- 
ment. Replying to the points raised by him, 
Patel said that the clause was intended to pro- 
vide for a judicial remedy and had nothing to 
do with the exclusion or appropriation of the 
jurisdiction of High Courts or any other Courts. 
All these matters would be considered at the time 
of deciding the judicial set-up in the Constitu- 
tion. On this assurance the clause as modified by 
Santhanam's amendment was adopted. 


The ad hoc Committee on the Supreme Court 
which, inter alia, examined the question of writ 
jurisdiction, expressed itself against vesting it 
exclusively in the Supreme Court. The citizen, 
said the Gommittee, would practically be denied 
fundamental rights if whenever they were violat- 
ed he was compelled to go to the Supreme Court, 
as the only court from which he could obtain 
redress. The Committee recommended that 
where there was no other court with the neces- 
sary jurisdiction, the Supreme Court should have 
original jurisdiction. "Where there was some 
other court the Supreme Court should have Ap. 
pellate jurisdiction induding the power of revr 
sion. 

Darft Artide 25 relating to the enforcement 
of fundamental rights as it emerggd out of the 
Drafting Committee was in general widely ac. 
claimed as the “copingstone of the structure 9 
fundamental rights". The general discussion 1n 
the Constituent Assembly hinged round = 
(4) which provided that "the rights guarantee 


Fundamental Rights 


by this article shall not be suspended except as 
otherwise provided for by this constitution". 
Clause 4 was linked with article 280 which gave 
power to the President to declare, in an emer- 
gency when the security of India was threatened 
by war or domestic violence, that the right 
guaranteed by this article would remain sus- 
pended. N. G. Ranga strongly supported the 
provision. He argued that just as individuals 
and groups had their rights, society as a whole 
had certain rights vis-a-vis individuals and 
groups. which were bent upon destroying the 
society, subverting the social order and dissect- 
ing the social organisation through violent 
means. Whenever there was serious danger to 
the very concept of democracy, to the exercise 
of democratic functions, to the institutions of 
democracy, it must be the duty of the State to 
set aside the fundamental rights in order to 
safeguard the people. Shibban Lal Saxena also 
considered the clause to be necessary but he ex- 
presed the hope that it would be possible to 
drop it when the State became stable. Rohini 
Kumar Choudhury expressed the opinion that it 
should be deleted or it might be modified in 
such a manner that the article would not be 
suspended except under most unavoidable cir- 
cumstances. Otherwise, he said, it would have 
the evil effect of allowing even such forbidden 
practices as untouchability and traffic in human 
beings to be carried on with impunity when the 
article was suspended.” 

Ambedkar replying to the debate rejected the 
suggestion for the deletion of clause (4) as it 
seemed to him to be an “extravagant demand”. 
In times of emergency, he observed, the superior 
right of the State to protect itself must prevail, 
otherwise, the individual himself will be in danger 
of losing his very existence. The suspension of 
rights in clause (4) could only take place in 
times of emergency and was a common feature 
in all Constitutions. Allaying Tajamul Hussain 
fears that all fundamental rights might be sus- 
pended during an emergency, he said that when 
a proclamation of emergency was issued, the 
only rights that would be suspended would be 
those contained in draft articles 13 and 2 
and not others. Summing up the importance 
and significance of the article, Ambedkar said, 
"If I was asked to name any particular article 
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in the Constitution as the most important—an 
article without which this Constitution would 
be a nullity—I could not refer to any other 
artide except this one. It is the very soul of the 
Constitution and the very heart of it’ The 
article was passed when put to vote. Subse- 
quently, at the revision stage, it was renumber- 
ed as article 32 coinciding with Article 32 of the 
Constitution. 

Article 32 guarantees to every citizen the right 
to move the Supreme Court by appropriate pro- 
ceedings for the enforcement of Fundamental 
Rights. And for that purpose the Supreme 
Court is given general powers to safeguard the 
Fundamental Rights as well as the power to issue 
directions or orders or writs in the nature of 
habeas corpus, mandamus, prohibition, quo 
warranto and certiorari whichever may be 
appropriate, for the enforcement of any of the 
Fundamental Rights. A right without a remedy 
is a meaningless formality. Ambedkar described 
in the Constituent Assembly that remedies pro- 
vided in Article 32 are the heart and soul of 
the Constitution. Before i978, enforcement of 
rights, as mentioned in the Presidential Order, 
could be suspended, under Article 359, when a 
Proclamation of Emergency was in operation. 
The Presidential Order could also suspend the 
enforcement of Articles 20 and 21. The Forty- 
fourth Amendment amended Article 359 to the 
extent that enforcement of rights guaranteed 
under Articles 20 and 21 cannot be suspended 
even during the operation of emergency. 

Hitherto resort to the suspension of the en- 
forcement of Fundamental Rights had been 
made in the event of actual aggression. But 
lately it has been used for economic offences, 
too, on the ground that such offences constituted 
as serious a threat to the security of the country 
as an external aggression or armed rebellion and 
deserved to be dealt with on the same basis. 
Enforcement of Fundamental Rights for econo: 
mic purposes was suspended by the Presidential 
Order on November 16, 1974 in the case of per 
sons detained under the Maintenance of the 
Internal Security Act, 1971 as amended by the 
Ordinance of September 18, 1974, and subse- 
quently on December 23, 1974 under the Con- 
servation of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974. 
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Act, 1976, debarred the Supreme Court, under 
the newly inserted Article 32A, from considering 
the constitutional validity of any State law in 
any proceedings under Article 32 unless the 
Constitutional validity of any Cental law was 
also an issue in such proceedings. Article 32A 
was omitted by the Constitution Forty. fourth 
Amendment) Act, 1978. 


Application of Rights to armed forces 


One of the points that came up at an early 
stage for consideration was the extent to which 
Fundamental Rights would apply to members oí 
the armed forces. By virtue of their nature of 
service and position, they had necessarily to be 
subject to a code of conduct and discipline not 
entirely consistent with the exercise of funda- 
mental rights as they would apply to the ordi- 
nary citizen. This fact was realised at the preli- 
minary stages in the discussions of the Sub-Com- 
mittee on Fundamental Rights. Munshi had 
provided in his draft that the Union Legislature 
would by law be entitled to determine to what 
extent any of the fundamental rights should be 
restricted or abrogated for the members of the 
armed force or forces charged with the mainten 
ance of public order to ensure the fulfilment of 
their duties and the maintenance of discipline.” 
Munshi's reservation was accepted, without any 
controversy by the Sub-Committee and adopted 
by the Advisory Committee. Since this matter 
was non-controversial it was adopted by the 
Constituent Assembly on December 9, 1948, with 
a minor verbal change suggested by Ambedkar.” 

Article 33 of the Constitution, accordingly 
provides that Parliament may by law determine 
to what extent any of the rights conferred by 
the Chapter on Fundamental Rights shall, in 
their application to the members of the Armed 
Forces charged with the maintenance of public 
order, be restricted or abrogated so as to ensure 
the proper discharge of their duties and the 
maintenance of discipline among them. 


Indemnity to public servants 


At the revision stage, the Draftin Commi 
; : ttee 
introduced a new Artide 34 NT for in- 
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demnity to public servants and others for any 
action taken by them for maintenance or res 
toration of order in any area where martial law 
was in force: Justifying the need for such a 
provision, the Drafting Committee observed that 
the fundamental rights as contained in Part III 
of the Constitution might prevent validation by 
the Legislature for acts done during the period 
when martial law was in force and also prevent 
the indemnifying of persons in the service of the 
Union or of a State or other persons in respect 
of action taken by them during such period. 

In the Constituent Assembly when the changes 
made by the Drafting Committee at the revision 
stage were considered on November 14, 1949, a 
number of amendments to the new article 34 
were proposed by members. Of these the one 
moved by Shibban Lal Saxena sought deletion 
of the article on the ground that it might en- 
courage officers working in a martial law area 
to commit excesses in the hope of indemnifica- 
tion by an Act of Parliament. Kamath favoured 
the omission of any reference to martial law in 
the Constitution on the plea that there were 
sufficient provisions in the Constitution for the 
maintenance of public order, peace and tran- 
quillity in the country. He, however, contend 
ed that if omission of the article was not agreed 
to, he made three amendments which in effect 
sought that the provision for the indemnification 
of persons for acts done during martial low 
should be restricted to persons in the service 
of the Union and the indemnification should not 
cover any other person as proposed in article 
94." 

Replying to the debate Ambedkar drew the 
attention of members to article 20 which provid- 
ed that no person should be convicted for any 
offence except the violation of a law in force at 
the time of the commission of the act charged 
as an offence, and to article 21, which provided 
that no person would be deprived of his life or 
personal liberty, except according to procedure 
established by law. He explained that when 
martial law was introduced—usually when there 
was a riot, insurrection or rebellion or threat of 
overthrow of authority—the officer in charge of 
martial law declared that certain acts would be 
offences against his authority, and prescribed his 
own procedure for the trial of persons who 
offended against acts notified by him as offences. 
An act so notified by the military commande) 
would not be an offence against a law in force 
— IET 
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because the commander was not the law-making 
authority; nor would. the procedure laid down 
by him be according to the law. If article 34 
was not included in the Constitution, the ad- 
ministration of martial law would not be pos- 
sible. Referring to Kamath’s amendments, 
Ambedkar said that when martial law was in 
force, it was the duty of not merely of the mili- 
tary commander and his entourage, but the duty 
of every individual citizen of the State to take 
the responsibility on his own shoulders and come 
to the help of the authority for restoring order. 
It was, therefore, necessary that indemnification 
was not restricted to persons in the service of 
the Union or of State but extended to every per 
son who came forward “to the rescue of the State 
to establish peace”.” 

The Assembly rejected the amendments mov- 
ed by Saxena and Kemath and adopted article 
31 in the form in which it was proposed by the 
Drafting Committee. Article 34 of the Consti- 
tution, to which article 34 proposed by the 
Drafting Committee corresponds, provides that 
Parliament may by law, notwithstanding the 
provisions in Part III relating to the Fundamen- 
tal Rights, indemnify any person in the servic 
of the Union or of a State or any other person 
in respect of any act done by him in connection 
with the maintenance or restoration of order in 
any area within the territory of India where 
martial law was in force or validate any sentence 
passed, punishment inflicted, forfeiture ordered 
or other act done under martial law in that area. 


Legislation to give effect to Rights 

Article 35 empowers Parliament to make laws 
with respect to any matter under dause 3 of 
Article 16 (requirements as to residence prior to 
employment or appointment), clause (3) of Arti- 
de 32. (empowering any other court to exercise 
jurisdiction with respect to enforcement of 
Rights), Article 33 (modification of Rights in 
their application to Armed forces) and Article 
34 (restrictions on rights while martial law is in 
force in any area). Parliament has also the 
Power to prescribe by law punishment for those 
acts which are declared to be offences under 
Part III relating to Fundamental Rights in case 
of their violation. Clause (b) of Article 35 pro- 
Vides that in case of Acts already in existence 
which provide punishment for breach of funda- 
mental rights, unless and until Parliament makes 
EE LG ne ee ̃ , , DUI Wh 
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another provision, such laws would continue in 
operation. 

When draft article 27, corresponding to 
Article 35 of the Constitution, came up before 
the Constituent Assembly for consideration, 
Ambedkar explained the scheme of the draft on 
which there was hardly any discussion. He said, 
“the first principle is whenever this constitution 
prescribes that a law shall be made for giving 
effect to any fundamental right or where a law 
is to be made for making an action punishable, 
which interferes with rights, that right shall be 
exercised only by Parliament, notwithstanding 
the fact that having regard to the List which 
deals with the distribution of power, such law 
may fall within the purview of the State Legis- 
lature. The object of this is that fundamenta! 
rights, both as to their nature and as to the 
punishment involved in the infringement there 
of shall be uniform throughout India 
Ambedkar added that it was only in specific 
matters that Parliament was being given penal 
authority and it was therefore considered des^ 
able to specify the relevant articles which were 
to be dealt with exclusively by Parliament.” 


NATURE OF FUNDAMENTAL RIGHTS 
Rights not Sacrosanct 


The Fundamental Rights were intended to 
serve three important purposes, namely, (i) to 
prevent the executive from acting arbitrarily; 
(ii) to ensure some amount of security and pro- 
tection to various types of minorities; and (iii) 
to promote and foster social revolution by estab- 
lishing the conditions necessary for achieving 
justice, social, economic and political. But the 
Supreme Court, some eminent jurists and 
teachers in Political Science as well as quite a 
few prominent public men considered the rights 
contained in the Chapter on Fundamental Rights 
(Part IIT) as immutable and transcendental. In 
à series of judgments the Supreme Court describ- 
ed them as paramount“ "sacrosanct",* "rights 
reserved by the people”,“ “inalienable and invio- 
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lable",* and. transcendental“, The immutability 
and permanence of the Fundamental Rights 
were sought to be established first on the reason- 
ing that these rights are rooted in the doctrine 
of natural law and were, therefore,  'natural 
rights as expressed in the traditional parlance, 
and, secondly, on the ground that they have been 
given a place of permanence by the Constitution 
within its scheme” 


But the Fundamental Rights, as contained in 
Part III of the Constitution, are neither rooted 
in the doctrine of natural law nor are they based 
on the theory of ‘reserved rights. They arc 
conferred rights and embody the social values of 
the present generation. As the social values arc 
not stati, the Fundamental Rights are subject 
to changes and modifications in order to fulfil 
the aspirations of man in the context of his 
changed conditions and the environment in 
which he lives. Even the Supreme Court admit- 
ted in the Gopalan case that the provisions of 
Part III of the Constitution strike a balance bet- 
ween a written guarantee of individual rights 
and the collective interests of the community.“ 
Justice J. M. Shelat of the Supreme Court ob- 
served in a lecture delivered on December 18, 
1966, that a study of the provisions of Part III 
"will at once show that while laying down 
the various fundamental rights of the citizen, 
they also effectuate a reconciliation between 
them and the general needs and welfare of the 
society and the nation. By so doing, Part III 
leaves the door ajar for the functional working 
of the Constitution in future". The provisions 
of Part IIT themselves provide, Justice Shelat 
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explained, "that these Fundamental Rights must 
yield to reasonable restrictions, the imposition 
of which may become necessary to satisfy the 
changing necessities and situations which might 
arise from time to time“. 

lt was, therefore, not the intention of the 
father-framers to render the rights sacrosanct 
otherwise they would not have ventured to strike 
à balance or effectuate a reconciliation between 
them and the needs and welfare of society. 
Rights are dynamic realities and they have never 
been intended to be impediment to progress, 
development and advancement. They are con- 
ferred in fulfilment of the aims of the new 
social and economic order envisaged in the 
Directive Principles of State Policy set out in 
Part IV of the Constitution. But not in the 
manner in which the Forty-second Amendment 
had done by not even leaving a hazy line of 
demarcation between the Fundamental Rights 
and the Directive Principles and, thus, riding 
roughshod over the intentions of the Consti- 
tution-makers. The Amendment was, in fact, 
designed to personify the absolute authority of 
the Executive by removing all limitations on 
the amending power of Parliament and depriv- 
ing the Courts of their jurisdiction to call in 
question any amendment of the Constitution. 
Speaking for himself and Justices Gupta, 
Untwalia and Kailasam in the Minerva Mills 
case, Chief Justice Chandrachaud observed, “Our 
Constitution is founded on a nice balance of 
Power among the three wings of the State, 
namely, the Executive, the Legislative and the 
Judiciary. It is the function of the Judges, 
nay their duty, to pronounce on the validity 
of laws. If Courts are totally deprived of that 
power, the fundamental rights conferred upon 
the people will become mere adornments because 
rights without remedies are as writs in water”. 
— he ma sica — cci Lag 
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CHAPTER XXIII 


Directive Principles of State Policy and 
Fundamental Duties 


Beau ideal of the Constitution 


If the Preamble is the key to the understanding 
of the Constitution or to open the mind of its 
makers, the Directive Principles of State Policy, 
as enshrined in Part IV, are its beau ideal. It is 
here that the Constitution-makers poured their 
mind by setting forth the humanitarian socialist 
principles which epitomised the hopes and 
aspirations of the people and declared them as 
fundamental in the governance of the country. 
They are affirmative instructions from the ulti- 
mate sovereign to the State authorities, which are 
the creature of the Constitution established by 
them, to secure to all citizens justice, social, 
economic and political; liberty of thought, 
expression, belief, faith and worship; equality of 
status and opportunity; and to promote among 
them all fraternity assuring the dignity of the in- 
dividual and the unity and integrity of the 
nation," 

It is the duty of all the authorities of the State 
to direct their activities in such a manner so as 
to secure the high ideas set forth in the Preamble 
and copiously analysed and enshrined in Part 
IV of the Constitution. The Directive Principles 
of State Policy are an amalgam of diverse sub- 
jects embracing the life of the nation and in- 
clude principles which are general statements of 
social policy, principles of administrative policy, 
socio-economic rights, and a statement of the in- 
ternational policy of the country. B. R. Ambedkar 
told the Constituent Assembly that eyery Govern- 
ment, Central, State and local “shall be on the 
anvil, both in the daily affairs and at the end of 
a certain period when the voters and the electo 
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rate will be given an opportunity to assess the 
work done by the Government. .. While we have 
established political democracy it is also the de- 
sire that we should lay down as our ideal econo- 
mic democracy... There are various ways in which 
people believe that economic democracy can be 
brought about; we have deliberately not intro- 
duced in the language that we have used in the 
directive. principles something which. is fixed or 
rigid. We have left enough room for the people 
of different ways of thinking, with regard to the 
reaching of the ideal of economic democracy. 
Our object in framing the Constitution is two- 
fold: (i) to lay down the form of political de- 
mocracy, and (ii) to lay down that our ideal is 
economic democracy, and. also to prescribe that 
every Government, whatever is in power, shall 
strive to bring about economic democracy...“ 


The idea of making a constitutional declaration 
of social and economic policy is the recognition 
of the ideal of a service State in place of a regula- 
tory State which found expression in the 1931 
Karachi resolution of the Indian National Con- 
gress. The Karachi resolution held that in order 
to end the exploitation of the masses, political 
freedom should include economic freedom. Most 
of the members of the Constituent Assembly, and 
especially the select group in the Fundamental 
Rights. Sub-Committee, were quite familiar with 
the political thinking at that time, the practice 
that the United States of America had of late 
adopted and the manner in which the Federal and 
State Governments had begun playing an ever- 
increasing role in the nation’s social and eco- 
nomic life. They had also closely watched the 
fact that most of the new Constitutions that came 
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into being after World War I, particularly of 
Germany and East European countries, had recog- 
nised that one of the chief functions of the State 
must be to foster and secure the social well-being 
of citizens and the economic prosperity of the 
nation? The Irish Constitution, too, had greatly 
impressed the wide range of members of the 
Constituent Assembly. The long-standing affinity 
of the Indian National Congress with the Irish 
Nationalist Movement made the example of 
constitutional declaration cxpressed in the Irish 
Directive Principles of State Policy especially 
attractive to the Congress Assembly members, 
particularly the socialist-wing within its fold. But 
the most weighy support came from B. N. Rau, 
the Constitutional Adviser to the Constituent As- 
sembly, Alladi Krishnaswami Ayyar, B. R. Ambed- 
kar and K. T. Shah. Of the four, B. N. Rau 
was the most influential. He emulated in his 
Constitutional Precedents the Irish example of dis- 
tinguishing between justiciable and non-justiciable 
right. His Precedents, during the actual drafting 
of the Directive Principles, supplied the mem- 
bers of the Sub-Committee on Fundamental 
Rights with at least five of the original twelve 
provisions and the preamble of the Principles.‘ 


Directive Principles and Fundamental Rights 
The proposal relating to the incorporation of 
non-justiciable rights in the Constitution initial- 
ly did not find favour with some members of the 
Sub-Committee on Fundamental Rights. At the 
first meeting of the Sub-Committee held on Feb- 
ruary 27, 1947, Alladi Krishnaswami Ayyar saw 
no use in laying down in the Constitution pre- 
cepts which would remain unforceable or ineffec- 
tive. A similar view was expressed by Masani and 
Ambedkar." But the most outspoken critic of the 
proposal was K. M. Munshi who observed in a 
note submitted to the Sub-Committee, that most 
of the general declarations found in national 
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constitutions and international documents had 
proved ineffective to check the growing power of 
the modern State. On the contrary, they created 
an unwarranted impression of progress and free- 
dom. He cited the Weimar Constitution in sup- 
port of his point of view.“ 

A general feeling against giving constitutional 
expression to mere precepts" was also discern- 
ible, though indirectly, in some of the drafts 
on fundamental rights submitted to the Sub-Com- 
mittee, in which not only all sorts of rights, poli- 
tical, economic and social, but also precepts of 
policy were listed under the title "fundamental 
rights." For example, those enumerated in Mun- 
shi's draft among others, were: the right to work, 
a living wage, conditions of work necessary to 
ensure a decent standard of life, and the right 
of every citizen to have free primary education 
with a corresponding "legally incumbent" duty 
on every unit (State) to introduce free and com- 
pulsory primary education.’ Similary, Ambedakar's 
draft contained an elaborate clause designed to 
establish socialism in important fields of economic 
life by the law of the Constitution itself, so that 
the implementation of the plan would not be 
left to the will of the legislature. 

The opposition to the proposal to include non- 
justiciable rights in the Constitution, however, 
did not last long. Alladi Krishnaswami Ayyar sup- 
ported it in a note submitted to the Sub-Com- 
mittee on Fundamental Rights on March 14, 1947 
in which he stressed the necessity of distinguish- 
ing between justiciable rights and rights which 
were “merely intended as a guide and directing 
objectives to State policy." With the precepts 
set out in the State policy (as they were then 
called) which were the offspring of Objectives 
Resolution, few if any members of the Consti- 
tuent Assembly disagreed. Almost the only critical 
voices were those of members who believed that 
the provisions of the principles should be jus 
ticiable if they were to be adequate to their task. 
Gradually, most other members of the Sub-Com- 
mittee also veered round to the view that it was 
not practicable to categorize declarations of eco 
nomic and social policies as justiciable rights. On 
. 
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March 27, 1947, the Sub-Committee came to the 
conclusion that the clauses relating to the right to 
work, to secure a living wage and others of a like 
nature, could not be incorporated in the chapter 
on the fundamental rights. Three days later, the 
Sub-Committee, having tentatively completed the 
formulation of justiciable fundamental rights, 
directed its attention to the formulation of the 
directive principles of social policy and adopted 
a number of clauses. Some more directives were 
added the next day when it was also decided to 
add at its beginning a preamble to define the 
position to be accorded to these principles. The 
preamble read, "The principles of social policy 
set forth in this part are intended for the general 
guidance of the appropriate Legislatures and 
Governments in India (hereinafter called collec- 
tively as the States). The application of these 
principles in legislation and administration shall 
be the care of the State and shall not be cogniz- 
able by any court. 

With a few verbal changes the preamble formed 
part of the draft report of the Sub-Committee, 
in addition to the eleven clauses relating to the 
basic principles of the State policy that it con- 
tained. Explaining the nature of the recommen- 
dations, the Sub-Committee stated in its draft 
report that those rights which could be normal- 
ly enforced by legal action had been listed as 
“justiciable rights" and other rights either not 
normally capable of, or suitable for enforcement 
by legal action, had been categorized as "non- 
justiciable rights." As regards the “non-justiciable 
rights” the Sub-Committee made it clear that 
these rights were “intended to be directions for 
the general guidance of the State and were not 
cognizable by any court.” 

But some members of the Sub-Committee, Raj- 
kumari Amrit Kaur and Mrs. Hansa Mehta, were 
still not satisfied. They thought that principles 
of social policy though not enforceable, were 
nevertheless fundamental in character inasmuch 
as they were vital to the well-being and ordered 
Progress of the State. They, accordingly, urged 
that suitable provision should be incorporated in 
the chapter enjoining the State to take as soon 
as possible the necessary action on fulfilment of 
these directives? K. T. Shah suggested that the 
rn —*— l ey C ERRORS UM 
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principles included in the so-called non-justiciable 
category should not be treated as mere directions 
ofpolicy for general guidance; they must be re- 
garded as the objectives of national activity 
and it must be the endeavour of every unit (State) 
as well as the Union to give effect to them” 


In view of the opinions so expressed the Sub. 
Committee, in finalizing its report at its meeting 
on April 15, 1947, decided to place emphasis on 
the fundamental character of these principles. 
Accordingly, it was decided to redraft the open- 
ing clause to read, "The principles of policy in 
this Part are intended for the guidance of the 
State. While these principles shall not be cogniz- 
able by any court, they are nevertheless fundamen- 
tal in the governance of the country and their 
application in the making of laws shall be the 
duty of the State." Even this change did not 
fully satisfy some members, particularly K. T. Shah 
and M. R. Masani. K. T. Shah again expressed 
his fear that the whole scheme of directives might 
be reduced to a "needless fraud," "an excellent 
window-dressing without any stock behind that 
dressing." M. R. Masani, Mrs. Hansa Mehta and 
Rajkumari Amrit Kaur held that one of the 
factors keeping India back from advancing to 
nationhood was the existence of personal laws 
based on religion. They suggested, therefore, the 
transfer of the clause regarding a uniform civil 
code to the part dealing with justiciable rights.“ 
The Minorities Sub-Committee commented on 
the clause proposing a uniform civil code for citi- 
zens and its transfer to the category of justiciable 
rights, and agreed that a uniform civil code was 
eminently desirable, but felt that the application 
of such a code should be made on an entirely 
voluntary basis.” 


When the Advisory Committee considered the 
Reports of the Sub-Committees on Fundamental 
Rights and Minorities, it fully endorsed the gene- 
ral principles which laid stress on the fundamen- 
tal nature of the directives, but made a few 
changes. It deleted two clauses those relating to 
freedom of marriage and the promotion of inter- 
nal peace and security by the elimination of every 
cause of communal discord—while the clause im- 
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posing on the State a duty to provide free and 
compulsory primary education within a period 
of ten years from the commencement of the Con- 
stitution, which earlier had been included among 
justiciable rights, was included as directive prin- 
ciples. With these amendments the list of the 
"fundamental principles of governance" was in- 
corporated in the Committees supplementary 
report submitted to the Constituent Assembly on 
August 25, 1947. 


In the general discussion that followed doubts 
were again expressed about. the effectiveness of 
the directives in the form they were sought to be 
made part of the Constitution. A common cri- 
ticism offered was that since there did not exist 
any provision for their implementation which 
might be obligatory on the Union and State Gov- 
ernments, their incorporaiton in the Constitution 
hardly served any useful purpose or gave any satis- 
faction to the aspirations of the people for their 
fulfilment. Another criticism was that the prin- 
ciples were borrowed from other countries and 
that the Advisory Committee had wholesale adop- 
ted the provisions of the Irish Constitution with- 
out giving much thought to their usefulness and 
that did not adequately cater to the genius of the 
people of India. 


In the Draft Constitution prepared by B. N. 
Rau all the provisions regarding Fundamental 
Rights and: Directive Principles were included 
in Part III, divided into three chapters. The 
first chapter contained general provisions, the 
second. fundamental rights and the third “Direc 
tive Principles of State Policy." The provision 
emphasising. the fundamental nature of the 
directives. in the governance of the country was 
included in the first chapter of genéral provi- 
sions, fundamental rights in the second, and 
the third "Directive Principles of State Policy." 
The directive principles formulated by the Ad- 
visory, Committee were themselves incorporated 
in ,the third chapter." i 

"Subsequently, B. N. Rau went on tour of the 
United, States, Canada, Ireland and the United 
Kingdom, He discused at Dublin the position 
of the working of the directive principles visa-vis 
fundamental rights, from where the idea of direc 
tive principles had caught the imagination of 
the Constitution-makers of Independent India. 


Oe: 


16. Ibid., Select Documents, Vol. III, Document 
1(1), pp. 7-14. 
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Rau was told that some of the fandamental rights 
guaranteed in the Constitution of Ireland were 
proving very inconvenient, particularly the one 
relating to property. This came under considera- 
ton in the Irish Supreme Court in connection 
with the Sinn Fein Funds Act which related to 
certain trust moneys lying in deposit in court. 
Certain other cases had led to the feeling that 
the fundamental rights had been expressed in too 
broad terms. , 


In the light of his discussions in Dublin and 
with Justice Frankfurter of the United States Sup- 
reme Court, B. N. Rau suggested the following new 
paragraph to be added to clause 10: “No law 
which may be made by the State in the discharge 
of its duty under the first paragraph of this 
section and no law which may have been made 
by the State in pursuance of the principles of 
policy now set forth in chapter III of this part 
all be void on the ground that it contravenes 
the provisions of Section 9," or is inconsistent 
with the provisions of chapter II of this part.“ Ex- 
plaining the object of this and consequential 
amendments, Rau observed, “The object of these 
amendments is to make ;t clear that in a con- 
flict between the rights conferred by chapter II, 
which are for most part rights of the individuals, 
and the principles of policy set forth in chapter 
III, which are intended for the welfare of the 
State as a. whole, the general welfare should pre- 
vail over the individual right. Otherwise, it would 
be meaningless to say, as clause 10 does say, that 
these principles of policy are fundamental and 
that it is the duty of the State to give effect to 
them in its laws. In the Constitution of the 
United States of America there are no express 
directive principles of State policy, but the courts 
have developed what is equivalent thereto, name: 
ly, the doctrine of the 'police power' which has 
been defined as the power ‘to prescribe regula- 
tions to promote the health, peace, morals, edu- 
cation and the good order of the people, and 
to legislate so as to increase the industry of the 
State, develop its resources, and add to its 
wealth and prosperity’, In. the exercise of this 
power the State may make laws for the general 
welfare which would otherwise be inconsistent 
with the American Bill of Rights. The courts in 
India might have been able to develop a Smi 
BENED UE are 


17. Clause 9 (Article 13 of the Constitution) aun 
with the  inviolability of the fundamenta 
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lar doctrine but for the language of clause 9 
of the Draft. Constitution, Hence the amend: 
ments proposed.” 

Meanwhile the Drafting Committee was go- 
ing ahead with its work and at its meeting on 
October 30 and November 1, 1947, it decided to 
place all the directive principles in a separate 
part and to transfer clause 10, which dealt with 
the fundamental nature of the principles, to this 
new part. The Committee also made certain mo- 
difications in some of the clauses enunciating the 
directives, but all such modifications did not in- 
volve any change in their substance. With some 
other minor changes, the Drafting Committee in- 
corporated in the Draft Constitution of February, 
1948 all the recommendations of the Advisory 
Committee in its Supplementary Report without 
considering the suggestion made by B. N. Rau 
for strengthening the constitutional status of the 
directive principles. 

When the Draft Constitution vas circulated 
for eliciting comments and opinions, the same old 
two points of criticism, that the directives were 
unenforceable and that they had been borrowed 
from external sources, were reiterated. Some 
other proposals for inclusion in the list of the 
directives were also suggested. The Drafting Com- 
mittee itself proposed the addition of a new 
article prescribing that the State should secure the 
separation of the judiciary from the executive 
within three years from the commencement of 
the Constitution. 


Introducing the Draft Constitution in the Con- 
stituent Assembly on November 4, 1948, Ambed- 
kar said that though the directive principles had 
no legal force behind them, he was not prepared 
to admit that they had no “sort of binding force”, 
nor was he prepared to concede that they were 
“useless” simply because they had no binding 
force in law. He added, “The inclusion of such in- 
structions in a constitution such as is proposed in 
the Draft becomes justiciable for another reason. 
The Draft Constitution as framed only provides 
a machinery for the government of the country. It 
is not a contrivance to instal any particular party 
in power as has been done in some countries. Who 
should be in power is left to be determined by 
tlie people, as it must be, if the system is to satisfy 
the tests of democracy. But whoever 'captures 
.. ton TS stn) 

18. jt Select Documents, Vol. III, pp. 222, 


power will not be free to do what he likes with 
it. In the exercise of it, he will have to respect 
these Instruments of Instructions which are called 
Directive Principles. He cannot ignore them. He 
may not have to answer for their breach in a 
court of law. But he will certainly have to answer 
for them before the electorate at election time, 
What great value these directive principles pos- 
sess will be realized better when the forces of 
right contrive to capture power.“ 


Dealing with the criticism that the Constitution 
was not the place for moral precepts or sermons, 
B. N. Rau observed in an article published in the 
Hindu, Madras, “It will be remembered that un- 
der previous enactments relating to the Govern- 
ment of India, there used to be Instruments of 
Instructions from the Sovereign to the Governor- 
General and the Governors and these Instructions 
used to contain injunctions which, though unen- 
forceable in the courts, served a useful purpose. 
For. example, one of them specially charged and 
required the Governor ‘to take care that due pro- 


vision shall be made for the advancement and 


social welfare of those classes who on account of 
the smallness of their number or their lack of 
educational or material advantages or from any 
other cause specially rely upon our protection. 
This may be compared with the article in the 
draft of the new constitution. which requires. that 
the State shall promote with special care the edu- 
cational and economic interests of. the. weaker 
sections of the people. The former was an instruc- 
tion from the légal sovereign to the Governors 
appointed by him; the latter may be looked upon 
as a similar instruction. from the ultimate so- 


vereign, namely, the people of India speaking 


through their representatives in the Constituent 
Assembly, to authorities to be set up by or under 
the Constitution.“ ; ME 
The consideration of the. draft articles com- 
menced on November 19, 1948. In the discussion 
che title of Part IV "Directive Principles of State 


"Policy" and of draft article 29 dealing with the 


nature of the directives, a suggestion was made 
for the replacement of the word “Fundamental” 
on the ground that though the directives were 
unjusticiable, they were nevertheless fundamental. 


19. Constituent Assembly Debates, Vol. VII, pP. 
41-42. , 


20. Rau, B.N., India's Constitution in the Making, 
p. 393. ; s 
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It was pointed out by H. V. Kamath, that the 
Advisory Committee had given them the title 
"Fundamental Principles of Governance" and the 
Chairman of the Advisory Committee, Vallabhbhai 
Patel, had stated that though not cognizable in 
any court of law, they "should be regarded as 
fundamental in the governance of the country.“ 
But Kamath's suggestion to replace the word 
"Directive" for "Fundamental" was opposed by 
Ambedkar on the ground that the object that 
these principles be treated as fundamental was 
already achieved by the wording of article 29. He 
observed that it was necessary to retain the word 
"Directive" to emphasize that in enacting this 
part of the Constitution the Constituent Assemb- 
ly was giving certain directions to the future 
legislatures and executives. If the word "Directive" 
was omitted, the intention of the members of the 
Assembly in enacting this Part would fail in its 
purpose. The directives were meant to be funda- 
mental principles which should necessarily be 
made the basis of all executive and legislative 
action that might be taken in future in the gov- 
ernance of the country. The Assembly rejected 
| the amendement and adopted the title "Directive 
Principles of State Policy.“ 
. The Fndamental Rights are justiciable and 
Article 32 of the Constitution guarantees to all 
citizens the right to move the Supreme Court for 
their enforcement in case of violation or their ab- 
ridgment by any authority of the State. It means 
that the Fundamental Rights are mandatory 
whereas the Directive Principles are declaratory as 
they have expressly been excluded from the pur- 
view of courts. If any authority of the State 
does not take any positive action in promoting 
the objects set forth in the Chapter on the 
Directive Principles no action can be taken 
against that authority in a court of law. But 
the courts are bound to declare as void any law 
or executive action if it violated or infringed 
_ any of the provisions of the Chapter on Funda- 
mental Rights. In case of conflict between the 
two, the Fundamental Rights shall prevail. 
Conflicts between the Directive Principles and 
the Fundamental Rights may arise due to several 
reasons and one of the important reasons is the 
presence of Clause 2 of Article 13 which stipula- 
tes that “The State shall not make any law 
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which takes away or abridges the rights conferr- 
ed by this Part (Part III Fundamental Rights) 
and any law made in contravention of this clause 
shall, to the extent of contravention, be void." 
It meant, till the enactment of the Twenty- 
fourth Amendment and finally the Forty-second 
Amendment, the State could not, while im 
plementing Directive Principles, make laws 
in contravention of the Fundamental Rights. 
Nor could a citizen invoke the sanction of the 
Directive Principles in support of his claims 
under the Fundamental Rights. Jawaharlal 
Nehru was not oblivious of conflicts to arise bet- 
ween the Directive Principles and the Funda— 
mental Rights. Speaking on the Constitution 
(First Amendment) Bill, 1951, he pointed out how 
such a conflict could arise. 
Directive Principles ol State 
a dynamic move towards 
The Fundamental Rights represent 
static, to preserve certain rights 
Both again are rights. But somehow and 
sometime it might so happen that, that dynamic 
movement and that static stand still do not 
quite fit into each other.“ 


He observed, “The 
Policy 
a certain objective. 


represent 


something 
which exist. 


The Judiciary resolves such conflicts. The 
Supreme Court till recently took a firm stand 
that the Directive Principles could not override 
the Fundamental Rights and they must conform 
to and run subsidiary to the latter. The State 
of Madras v. Champakam Dorairajan was the first 
case decided by the Supreme Court in this res- 
pect. Briefly stated, the petitioner challenged 
the Madras Communal Government Orders 
which regulated admission to colleges on the 
basis of arbitrary ratio as violating Article 15 (1) 
and Article 29 (2) The Government of Madras 
contended that such a discriminatory treatment 
was justified under the Directive Principles con- 
tained in Article 46 which imposed a duty on 
the State to promote the educational and eco 
nomic interests of the weaker sections of the 
society, and, in particular, of the Scheduled 
Castes and Scheduled Tribes. The High Court 
of Madras held that Article 46 could not over 


ride the provisions conained in Artide 15 (1) 


and Article 29(2) or justify any law or act of 
the State contravening their provisions. The 
Supreme Court upholding the decision of the 
Madras High Court ruled that the Chapter on 
Fundamental Rights is sacrosanct and not 


aS Sie 
23, Lok Sabha Debates (1961), II, Cols. 88223 


Directive Principles of State Policy and Fundamental Duties " 


liable to be abridged by any legislative or execu- 
tive act or order except to the extent provided 
in the appropriate Articles in Part III. The 
Directive Principles of State Policy have to con- 
form to and run as subsidiary to the Chapter 
on Fundamental Rights.“ 

In an analogous case State of Madras v. C. R. 
Srinivasan the Supreme Court held that the 
Directive Principles being non-justiciable could 
not override a Fundamental Right and, accord- 
ingly, the Madras Communal Government Or- 
der was inconsistent with the Fundamental 
Rights of the petitioner." As a result of these 
judgments and as also the one in B. Venkata- 
raman v. The State of Madras, the Constitu- 
tion (First Amendment) Act, 1951 was en- 
acted and a new Clause 4 was inserted in Article 
15. It provided, "Nothing in this Article or in 
Clause (2) of Article 29 shall prevent the State 
from making any special provision for the ad- 
vancement of any socially and educationally 
backward classs of citizens or for the Scheduled 
Castes and the Scheduled Tribes."* Despite this 
amendment the Courts continued to emphasise 
the subordinate character of the Directive 
Principles. S 

But a change in the attitude of the Supreme 
Court was discerned in the State of Bihar v. 
Rameshwar Singh and Bijoy Cotton Mills Ltd. 
v. The State of Ajmer” In the first case the 
validity of the Zamindari Abolition Act was 
questioned on the ground that it violated the 
guaranteed Fundamental Right to property. 
Justice M. C. Mahajan speaking for the Court 
upheld the validity of the Zamindari Abolition 
Act on the reasoning that the implementation 
of the Directive Principles set out in Artide 39 
was such a public purpose. He observed, "Now it 
is obvious that concentration of big blocks of 
land in the hands of a few individuals is contrary 
to the principle on which the Constitution of 
India is based. The purpose of this acquisition 
contemplated by the impugned Act therefore is 
to do away with the concentration of big blocks 
of the land in the hands of few individuals and to 
so distribute the ownership and control which 
come in the hands of the State as to subserve 
the common good as best as possible." It was 


24. X. I. R. 1951 8. C. 226. 
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held that the zamindari abolition law, which in- 
tended to do away with the concentration of large 
tracts of land in the hands of a few individuals 
and benefit large number of tenants must be 
deemed to be for the public purpose. In 
Bijoy Cotton Mills Ltd v. The State of Ajmer 
the Court did not subscribe to the view that 
the Minimum Wages Act unreasonably restrict- 
ed the right of the employers. In a unanimous 
judgment delivered by Justice Mukherjee, the 
Court ruled that “securing of living wages to 
labourers, which ensure not only bare physical 
subsistence but also maintenance of health and 
decency, is conducive to the general interest of 
the public. This was one of the Directive 
Principles of State Policy embodied in Art. 43 
of our Constitution" and, therefore, a reason- 
able restriction on the employers’ right to carry 
on business could be imposed by the State. 


In M. H. Qureshi v. The State of Bihar" the 
Supreme Court was called upon to give its deci- 
sion on the validity of Bihar, Uttar Pradesh and 
Madhya Pradesh laws which banned the slaughter 
of certain animals induding cows. Chief Justice 
S. R. Das, who delivered the opinion of the 
Court, held that the State cannot make any law 
which takes away or abridges the rights conferred 
by Chapter III of the Constitution which en- 
shrines the Fundamental Rights. “The directive 
principles cannot override this categorical res- 
triction imposed on the legislative power of the 
State. A  harmonious interpretation has to be 
placed upon the Constitution and so interpreted 
it means that the State should certainly imple- 
ment the directive principles but it must not do 
so in such a way that its laws take away or 
abridge the fundamental rights for otherwise 
the protective provisions of Chapter III will be 
"a mere rope of sand". "This decision was almost 
reminiscent of Champakam Dorairajan case, 
although the Court introduced the doctrine of 
harmonious interpretation or construction as a 
technique of interpretation. 

‘In re on the Kerala Education Bill, 1957", the 
Supreme Court was called upon to give its 
opinion, inter alia, on the relationship between 
the Fundamental Rights and the Directive Prin- 
ciples. Chief Justice S. R. Das, speaking for the 
Court held that “although this legislation may 
have been undertaken by the State of Kerala in 
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the discharge of the obligation imposed on it by 
the directive principles it must nevertheless sub- 
serve and not override the fundamental rights. 
The directive principles have to conform to and 
run subsidiary to the Chapter on fundamental 
rights. Nevertheless, in determining the scope 
and ambit of the fundamental rights relied on 
by or on behalf of any person or body, the Court 
may not entirely ignore these directive principles 
of State policy, laid down in Part IV of the 
Constitution but should adopt the principle of 
harmonious construction and should attempt to 
give effect to both as much as possible.“ This 
opinion reiterated the views expressed in the Cow 
Slaughter case without introducing any new 
innovation in the application of the doctrine of 
harmonious construction. 

But there was a change in judicial thinking and 
the first indication of it was noticed in the state- 
ment of Justice Mudholkar in Sajjan Singh v. 
State of Rajasthan, In this case the argument 
before the Supreme Court was that if the Funda- 
mental Rights were not made subject to the 
amending process of the Constitution there was 
a danger that the much needed dynamic change 
or development in the Indian society would be 
hampered. Though he did not dismiss the argu- 
ment advanced as of no consequence, he express- 
ed the opinion that even if the Fundamental 
Rights were taken as unchangeable, the much 
needed dynamism could be achieved by properly 
interpreting the fundamental rights in the light 
of the Directive Principles. He’ observed that 
the Directive Principles “are also fundamental in 
the governance of the country and the provisions 
of Part ITI of the Constitution must be interpret- 
edi"hathohidusly ‘with these principles" Two 
important points may be noted in the opinion 
expressed by Justice Mudholkar, although he also 
envisaged’ the application of the doctrine of 
harmonious construction. He takes cognisance 
of the fundamental nature of the Directive Prin. 
ciples and in case of conflict between the 
Fundamental Rights and the Directive Principles 
suggests to resolve it by interpreting the former 
in the light of the latter; His approach in re- 
solving the ‘conflict is to ensure dynamism in the 
socio-economic structure in, thé Indian society. To 
interpret tlie Fundamental Rights in the light of 
the Directive Principles is "definitely to give new 
— ÁÉ 
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formed an 


doctrine 
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meaning, new content and new dimension to the 
former so that not only the latter could be im- 
effectively but the former 
could find themselves in tune with the changed 
conditions and the new social order brought 
about by implementation of the directive prin- 
ciples." 

The majority opinion in the Golak Nath case 
rejected the Government agrument that if Parlia- 
ment was not given the power to amend the 
Constitution it would be difficult to implement 
the Directive Principles and there would be a 
revolution in the country. The Court declined 
to take a decision on this hypothetical situation 
and held: “if it is the duty of Parliament to 
enforce the Directive Principles it is equally its 
duty to do so without infringing the Fundamen- 
tal Rights, The Constitution-makers thought it 
could be done and we also think that the Direc 
tive Principles could reasonably be enforced with 
the. self-regulatory machinery provided by Part 
III of the Constitution.” Proceeding further, 
Chief Justice K. Subba Rao said, “Nor can we 


appreciate the argument that all the agrarian re- 


forms which Parliament in power wants to 
effectuate cannot be brought about without am- 
ending the Fundamental Rights." It was in this 
context that the Chief Justice observed, “The 


fundamental rights and the Directive Principles 


of State Policy enshrined in the Constitution 
‘integrated scheme’ and elastic 
enough to respond to the changing needs of the 
society.“ 

The doctrine of integrated scheme’ enunciated 
by Chief Justice Subba Rao admits two import- 
ant results. In the first place, since Part III and 
Part IV of the Constitution form an integrated 
scheme they, undoubtedly, stand on a footing of 
equality and, therefore, the theory of subordina- 
tion enunciated by the Supreme Court in 
Champakam Dorairajan case and reiterated in 
the Cow Slaughter case and the Kerala Education 
Bill, stands completely repudiated. Secondly, the 
of integrated scheme establishes the 
elasticity of the Fundamental Rights and Funda- 
mental Rights, as such, must respond to the 
changing needs of the society reflecting the aspi 
rations of the people. The Directive Principles 
Z . 
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of State policy are the conscience of the Consti- 
tution and the reservoir of the people's aspira- 
tion. Fundamental Rights can, therefore, never 
be static. They change in their content with the 
changing needs of the society and justify their 
dynamism. It is, accordingly, clear that the 
doctrine of “integrated scheme” and the theory of 
“elasticity” of Fundamental Rights establish that 
Fundamental Rights must be interpreted in the 
light of the Directive Principles so that the State 
may be able to carry out its socio-economic obli- 
gations imposed on it by the Preamble and Part 
IV of the Constitution. The Constitutional 
duty of the State is spelt out in Article 38 which is 
the keystone of the Directive Principles. It is 
the star by which the Government is required to 
chart its course. 


If the provisions contained in Part HI cause 
hindrance in the discharge of a constitutional 
duty, as cast upon it by Article 37, the Govern- 
ment must strive to remove those hindrances and 
both the Twenty-fourth and — "Twenty-fifth 
Amendments of the Constitution sought to do 
it. The Constitution (Twenty-fourth Amend- 
ment) Act, 1971, set up a mechanism for amend- 
ing the Constitution and thereby removed the 
hindrance that the Golak Nath case had created. 
It also amended Article 13 by inserting a new 
clause (4) which provides that “Nothing in this 
Artide shall apply to any amendment of this 
Constitution made under Article 368.“ The 
Constitution  (Twenty-fifth Amendment) Act, 
1971, deleted the word “compensation” occurring 
in Araticle $1 (2) and substituted it by the 
word “amount”. It also inserted sub-article (2B) 
in the same Article thereby nullifying the effect 
of the judgment in the Bank Nationalisation case. 
Another new Article 31-C was inserted providing 
that no law seeking to enforce the Directive 
Principles of State Policy in Clause (b) * and 
(O** of Article 39 shall be held invalid on the 
ground that it involves any of the Fundamental 
Rights confered by Articles 14, 19 or 31. More 
over, declaration in the law that it intended to 


33. Clause (b) provides, “that the ownership 
and control of the material resources of the 
community are so distributed as best to sub- 
serve the common good." 


31. Clause (c) provides “that the operation 
of the economie system does not result in the 
concentration of wealth and means of produc- 
tion to the common detriment." 
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achieve the purposes in the clauses (b) and (c) 
of Article 39 would render such law immune 
from challenge in any court The amendment 
also provided that no law containing such a decla- 
ration could be called in question on the ground 
that it did not in point of fact promote Direc- 
tive Principles of State_Policy. The State Legis- 
latures were empowered to enact such laws as or- 
dained by Article 310 with the proviso that 
such laws after passing from the State Legislature 
should be reserved for the consideration of the 
President. ; 


Explaining the import of the contents of the 
Twenty-fifth. Amendment, V. P. Krishna Iyer 
(afterwards a Judge of the Supreme Court) re- 
marked that it introduces the new Article 31C, 
whereby a marriage between the most vital 
Directive Principles and the most potent Funda- 
mental Rights has been effected. A harmony 
has been established by this provision that no 
law made to give effect to the Directive Princi- 
ples specified: in Clauses (b) and (c) of Article 
39 shall be deemed to be void on the ground 
that it takes away any of the Fundamental 
Rights guaranteed by Articles 14, 19 and. 31." 
The Supreme. Court in the  Kesavananda Bharti 
case upheld Article 31C. recognising, the compe- 
tence of the Legislatures of enacting laws to. give 
effect to the Directive Principles in Clauses (b) 
and (c) of Article 39, but struck down the pro- 
vision that “no law containing a declaration that 
it is for, giving effect to such policy shall be called 
in question in any court on the ground that it 
does not give effect to such policy." The court also 
ruled that. though by Article 368 Parliament is 
given. powers to amend the Constitution, that 
power ‘cannot be exercised so as to alter the basic 
structure or framework of the Constitution. 


To nullify the effects of the Kesavananda 
Bharati case the Constitution (Forty-second 
Amendment) Act, 1976, amended Article 310 by 
providing that no law giving effect to the policy 
of the State towards securing all or any of the 
Diréctive Principles laid down in Part IV shall 
be deemed to be void on the ground that it is 
inconsistent with, or takes away or abridges any 
of che rights conferred by Article 14, 19 or 31. 
As.a. measure of abundant caution Article 368 
was alsc amended by inserting Clause (4) and 
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(5) debarring the courts from questioning the 
validity of amendments made and bestowing 
upon Parliament powers without any limitation 
to amend any provision of the Constitution. 


The validity of the Forty-second Amendment 
was questioned in the Minerva Mills case. On 
May 9, 1980 the Supreme Court applied the 
ruling in the Kesavananda Bharati case and 
held unanimously that Section 55 of the Forty- 
second Amendment was void. It also held by 
a majority of 4* tol that Section 4 of the Act 
amending Article 31C which exempts from chal- 
lenge any law which enforces any of the Direc- 
tive Principles on the ground that it violates 
Article 14 or Article 19 is also void because it 
“damages the basic essential features of the Con- 
stitution and destorys its basic structure.” Justice 
Bhagwati in his dissenting judgment held that 
the amended Article 31C, “far from being 
damaging the basic structure of the Constitu- 
tion strengthens and reinforces it by giving 
fundamental importance to the rights of the 
members of the community as against the rights 
ofafew individuals and furthering the objective 
of the Constitution to build an egalitarian social 
order where there will be social and economic 
justice for all, everyone including the low visi- 
bility of humanity in the country will be able 
to exercise fundamental rights and the dignity 
of the individual and the worth of the human 
person which are cherished values will not re- 
main merely the exclusive privileges of a few 
but become a living reality for the man.” But 
the majority opinion claimed that “the princi- 
ples enunciated in Part IV are not the proclaim- 
ed monopoly of democracies alone. They are com- 
mon to all polities, democratic or authoritarian. 
Every State is goal-oriented and claims to strive 
for securing the welfare of the people. The 
distinction between the different forms of Gov- 
ernment consists in that in a real democracy the 
government will endeavour to achieve the objec- 
tives through the discipline of fundamental free- 
doms like those conferred by Articles 14 and 19. 
Those are the most elementary freedoms with- 
out which a free democracy is impossible and 
which must, therefore, be preserved at all costs,” 


The Minerva Mills case establishes the sup- 


— ͤ ˙˖·——-‘.] 3 

36. Chief Justice Y.V. Chandrachud, Justices 

A.C. Gupta, N. L. Untwalia, and P. S. Kailasam. 
Justice P. N. Bhagwati dissented. 


Constitutional History of India 


remacy of the Fundamental Rights and every 
legislation or constitutional amendment made 
in furtherance of the Directive Principles is sub- 
jected to the scrutiny of the courts to determine 
whether it is violative of the Fundamental Rights, 
particularly Articles 14 and 19. The Cong. 
ress (I) Government, however, does not believe 
in the theory of basic structure and does not 
accept the proposition that there are constraints 
on the constituent power of Parliament. The 
Law Minister, Shiv Shankar, said at a meeting 
of the  Consulatative Committee of Parliament 
attached to his Ministry, "While it is certainly 
not the intention of the Government to effect 
changes like those which would do away with 
the secular and democratic character of the 
Constitution, it does not accept the proposition 
that there are restraints on the constituent 
power of amending the Constitution. This sug- 
gestion that the power to amend the Constitu- 
tion should expressly be curtailed by a constitu- 


tional amendment is not acceptable to the 
Government. This is apart from the question 
whether any such amendment would, in fact, 


bind future Government.“ 


No less a person than Justice Frankfurter of the 
United States, whom Rau had consulted, was of the 
view that the Directive Principles should prevail in 
case of a conflict with the Fundamental Rights and 
this should be secured by an express provision 
in the Constitution. Rau accordingly, suggested to 
the Drafting Committee, but his suggestion did 
not receive a favourable response then“ and "wise- 
ly”, as A. G. Noorani remarks, the Constitution- 
framers made Fundamental Rights "justiciable in 
explicit terms and directive principles non- 
justiciable as explicitly. A chastened B. N. Rau 
himself came to regard the directives rather like 
the Instrument of Instructions issued to Gover- 
nors.” 


But perusal of debates on the Directive Prin- 
ciples in the Constituent Assembly reveals a few 
important facts. Firstly, the Directive Principles 
had been made unenforceable not to render them 
ineffective or that they should remain like à 
cheque on a bank payable at the convenience of 
— 
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the bank, as Prof. K. T. Shah believed them to 
be if not made justiciable within a specified time 
limit, The intention was, as Ambedkar explain- 
ed to the Constituent Assembly, that “in future 
both the legislature and the executive” should not 
merely pay lip-service to these principles but 
they should be made "the basis of all legislative 
and executive function that they may be taking 
hereafter in the matter of the governance of the 
country.” It was not an attempt, he added, to 
incorporate in Chapter IV, the positive mandates 
to the State and prescribe the manner in which 
those mandates were to be realised. The Direc- 
tive Principles were intended to impart con- 
tinuity to the national policies and their 
flexibility made it possible for the parties of the 
Right and the Left to strive in their own way to 
reach the ideals of social and economic democracy 
whenever they would get an opportunity to form 
the Government after having received the verdict 
of the people at the polls, he emphasised.” 

Secondly, positive emphasis had been laid on 
the fundamental nature of the Directives so that 
an express duty may rest on the State to adequate- 
ly discharge its constitutional obligations. The 
aim of the Constitution-makers was to establish a 
State which should be a democracy not only in 
the political area where legislative authority is 
based on adult franchise and the executive is 
parliamentary, but also to promote a Welfare 
State, where social and economic democracy must 
also prevail. The Directive Principles establish 
the conditions necessary for its achievement. 
Article 36 lays down that the State “shall 
strive to promote the welfare of the people.” 
Ambedkar explained that the word strive had 
been purposely used “because their intention was 
that however adverse the circumstances that 
stand in the way of Government in giving effect 
to these principles and however impropitious the 
time might be they should always strive for the 
fulfilment of the Principles. Otherwise it would 
be open to the Government to say that circum- 
stances were not good and the finances were so 
bad that they could not implement them.“ 


The Constitution-makers, therefore, vested in 
the people of India the power and the means to 
compel the Government of the day to implement 
the Directive Principles or even at a time when 
it is not financially and administratively possible 
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for it to do. The Constitution establishes a 
parliamentary system of government. The 
mechanism of such a system enables the citizens 
to watch, and scrutinise the acts of the Govern- 
ment and assess the impact of its performance on 
the body politic of the country and on the well- 
being of the common man, At the time of the 
General Election people measure Government's 
success or failure in the light of the achievements 
and fulfilment of the goals prescribed by the 
Constitution. To ignore the Directive Principles 
is to ignore the substance provided in the Consti- 
tution, hopes held out to the nation and the 
very ideals on which the Constitution is built. If 
the Government, irrespective of its party label, 
pursues a policy which is in accordance with the 
Principles enunciated in the Constitution and 
caters to their sense of justice, the electorate will 
endorse its policy and allow it to continue in 
office. Otherwise, they will repose their con- 
fidence in another party. Parliamentary system 
accepts alteration in Government and the vigil- 
ant public opinion is the sanction behind it. It 
is for this reason that the Constitution-makers 
deliberately introduced in the language they have 
used in the Directive Principles something which 
is not fixed or rigid. They have left enough room 
for the people of the different ways of thinking 
to go to the electorate and persuade them that 
their policy and programme are the best way of 
reaching economic democracy; the fullest oppor- 
tunity for all people to act in the way they want 
to act. 

Finally, the Directive Principles of State Policy, 
according to the framers of the Constitution, are 
like the instrument of instructions flowing from 
the sovereign people to the State directing them 
to do certain things. These directions are as 
much binding on the Legislatures and on the 
Executive as they are on the Judiciary. All these 
wings of the Government are its component parts 
and they collectively express the will of the State. 
It is, therefore, the duty of the Judiciary to safe- 
guard the Directive Principles, from the vicissi- 
tudes of fortune of the political parties that come 
in and go out of office from time to time. As the 
Directive Principles are intended to impart 
continuity to the national policies, as they repre- 
sent the deliberate wisdom of the nation through 
the Constituent Assembly, it is for the courts to 
see that this continuity does not become the 
plaything of party politics and, consequently, 
retard the progress of their fulfilment. Moreover, 
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many of the Fundamental Rights are subject to 
reasonable restrictions in the interests of public. 
In interpreting these rights, which are justici- 
able, the Constitution-makers had imposed on the 
courts a duty to lay down the canons for de- 
termining what is "reasonable" and a "public 
interest” and while doing so due emphasis must 
be placed on the Directive Principles as the Con- 
stitution holds them fundamental in the gover- 
nance of the country — This path was set in 
Kameshwar Singh, and Bijoy Cotton Mills cases. 
In both these cases the Supreme Court laid down 
two rules of construction: (i) that in case of 
conflict between the right of the individual and 
laws aiming to implement socio-economic policies 
in pursuance of the Directive Principles greater 
weight should be given to the latter; and (ii) 
that every socio-economic legislation enacted in 
pursuance of the Directive Principles should be 
construed as one purporting to “public interest” 
or as a “reasonable restriction” on the Funda- 
mental Rights. Justice Mudholkar applied the 
Same approach in Sajjan Singh case when he 
enunciated the doctrine of "dynamism" and the 
theory of "elastic" ^ Fundamental Rights, as 
enunciated by Chief Justice K. Subba Rao in the 
Golak Nath case, implies the same principle or 
rule of construction. All of them are not only 
in consonance with the provisions of Article 37 
of the Chapter on the Directive Principles of State 
Policy but in complete conformity with the inten- 
tions of the Constitution-makers as well which 


find their echo in the Preamble to the Consti: 
tution. 


What Directives have wrought 


The significance of the Directive Principles, as 
said earlier, was appreciably realised by almost 
all the members of. the Constituent Assembly, 
They firmly believed that certain social values, 
especially those related to economic rights, 
embodied in Part UI of the Constitution, were 
meaningless to large sections of the people if 
poverty with all its attendant evils of economic 
and social distress, was to haunt them at every 
step and account for their inexplicable sufferings, 
Their primary concern was to usher in a new 
social order in which justice, social, economic and 
political, shall inform all institutions of the 
national life. For the fulfilment of this objective 
the State has been charged to make effective 
provision for securing the right to work, to 
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education and to public assistance in cases of 
unemployment, old age, sickness and disable- 
ment, and in other cases of undeserved want.“ 
These are the minimum requirements of civilised 
existence and it is the foremost duty of every 
State, whatever be its label, to ensure that all 
these basic necessities of life are available to all 
individuals. The pith of the Directive Principles 
had a deep impact on a democratic setup. If 
democracy is to survive, it must establish and 
nurture a society resting on social justice. This is 
the only peaceful and evolutionary method other- 
wise the answer is revolution. The Constitution- 
makers adopted the former by playing the role 
of a constitutional reformer and “attired the 
aspirations of thc people with a constitutional 
role.” The result was the establishment of the 
socio-economic justice in the Preamble of the 
Constitution, which is to be implemented by the 
State to achieve the goal.“ 


But the Directive Principles have been scepti- 
cally received by some eminent authorities. K. 
C. Wheare has doubted "whether there is any 
gain, on balance, from introducing these para- 
graphs, of generalities into a constitution.“ He 
is of the view that a Constitution should include 
only those provisions which can be capable of 
enforcement and are obligatory on the State. Ivor 
Jennings has been unduly severer in his criticism. 
He said, “The ghosts of Sidney and Beatrice 
Webb stalk through the pages of the text, Part 
IV of the Constitution expresses Fabian Socialism 
without the Socia!i*m, for only the ‘nationalisation 
of the means of production, distribution and 
exchange’ is missing; but nationalisation for the 
Fabians was a means to an end and not an end 
itself; the end is quite adequately expressed in 
the Constitution." Jennings also questioned the 
reasonableness oí inserting in a constitution à 
collection of political principles which “obviously 
derive from English experience in the nineteenth 
century and are deemed to be suitable for India 
in the middle of the twentieth century" He 
added that the ideas expressed. in Part IV would 
survive for a generation and some of them may 
even survive for a longer period. “The question 
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whether they are suitable for the twentieth cen- 
tury, when thé Constitution may still be in 
operation, cannot be answered, but it is quite 
probable that they will be entirely outmoded.““ 


The Communists in India have also been harsh 
in assessing the utility of the Directive Principles. 
Tushar Chatterjee, a Communist Member of 
Parliament, moved a resolution in the House of 
the People, urging for the appointment of a 
15-member Parliamentary Committee to inquire 
into the implementation of the Directive Prin- 
ciples embodied in the Constitution. While 
moving his resolution, Tushar Chatterjee cata- 
logued the failures of the Government and main- 
tained that the common people did not feel any 
difference from the state of affairs that — existed 
during the British days and the condition that 
existed today. "Several problems", he maintained, 
"like food, education and health still remained 
unsolved while. the life of the common people 
had become more burdensome and difficult. They 
could not but feel that these solemn declarations 
in the Constitution were not directives but only 
‘decoratives’ in the Constitution.“ 

Many of the points raised by Tushar Chatterjee, 
way back in 1958, are correct and the gap bet- 
ween the poor and the rich, since Independence 
has become more wide. But it cannot also be 
denied that the problems of eradication of poverty, 
achieving full employment, appreciably raising 
the living standard and equitable distribution of 
national wealth are colossal, indeed, and no 
Government, whatever be its complexion, can 
achieve miracles. It will take several decades to 
achieve the goal set in the Directives and estab- 
lish a Welfare State wherein social and economic 
democracy would prevail. 

It cannot, however, be overlooked that the 
policy of the Government from the beginning of 
India's republican career has been shaped 
according to the Directive Principles and every 
decision of the Planning Commission has been 
guided or coloured by these Principles. This is 
more than evident in the social, labour and 
economic legislation undertaken by the Govern 
ment and its industrial, agricultural and taxation 
policies. The Taxation Enquiry Commission, 
ek ee ee ee  os 
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1953-54 was asked to examine the tax structure 
and to suggest measures to reduce the inequal- 
ities of income and wealth, analyse their effects 
on development of productive enterprises and 
on the inflationary process. The Industrial 
(Development and Regulation Act) 1954, and the 
establishment of the Monopolies Inquiry Com- 
mission in 1965 were aimed to achieve the objec- 
tive outlined by the Taxation Inquiry Commis- 
sion in terms ofits reference. The Monopolies 
Commission made probing inquiries into the 
causes and extent of concentration of economic 
power in private hands, the factors responsible 
for monopolistic tendencies in the national eco- 
nomy and their social consequences. It recom- 
mended the constitution of a permanent body 
with the duty and responsibility of exercising 
vigilance, and for taking action to protect the 
country against dangers of concentrated economic 
power, consumers co-operatives, etc" and 
recommended that appropriate legislation should 
be enacted accordingly. The Government acted 
promptly in accepting and implementing the 
suggestions of the Monopolies Commission. This 
is not a complete picture, but it is suggestive of 
the various steps taken at the Union level in 
realizing the content of the Directive Principles. 


At the State level, legislation to abolish inter- 
mediaries and zamindari systems and land reforms 
was enacted in the early years of 1950 and, today, 
land, both urban and rural, is subject to ceilings 
and the surplus land as a result thereof has gone 
to the weaker sections of the community. In 
pursuance of the Directive Principles to organise 
village panchayats and to promote cottage indus- 
tries in order to ensure decentralised and com- 
posite democracy in the form of self-governing 
village communities, requisite legislation was 
passed and adequate funds provided. While ini- 
tiating the debate in Parliament on the economic 
policy of India, C.D. Deshmukh, the then Finance 
Minister, declared that whereas the development 
of major industries must continue in national 
interest, it was necessary to develop small-scale 
and village industries “with great opportunities 
for employment and more and more chances of 
improving the resources of the population.” Prime 
Minister Nehru, intervening in the debate, re- 
affirmed the policy of his Government of bring- 
ing about a casteless and stateless society 
through the peaceful, and cooperative method. He 
asserted that the biggest private sector in the 
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country was "the private sector 


of the peasant 
with his small holdings." 


The Janata Government was wedded to the 
Gandhian way of life and a decentralised' and 
composite democracy was the first item on its 
slate. The national development plan for 1977-78 
was, accordingly, recast with an allocation of as 
much as 30.4 per cent of the funds for agriculture 
and allied services and provision of schemes to 
create. 2.5 million jobs. Announcing the new 
thrust of the Government on farming and rural 
infrastructure, the Finance Minister, H.M. Patel, 
explained to the House of the People during his 
Budget speech that the entire Plan strategy was 
oriented towards according primacy to agricul- 
ture, priority to rural development and eradica- 
tion of unemployment withhin a time limit. The 
Sixth Five Year Plan of Rs. 97,500 crores expects 
the economy to grow at 5.2 per cent per year 
and at the higher rate of 5.5 per cent in the 10 
years thereafter and bring down the percentage 
of people below the poverty line from the exist- 
ing 48 to 30 by the end of the Sixth Plan period. 
Employment will increase at a rate faster than 
the growth in the labour force. 


The principle of international 
security enshrined in Article 51 finds its full 
expression in the external policy of India. 
Jawaharlal Nehru's doctrine of dynamic neutral. 
ity, India's deep faith in co-existence, her 
advocacy of Panch Sheel and acceptance of those 
lofty ideals of peace and mutual tolerance by the 
major countries of the world is the greatest 
contribution which Independent India can claim. 
India has, indeed, saved the world from disaster. 
Michaei Foot wrote, in 1955, "power corrupts 
and. the world owes Independent India an 
immense debt for helping to save us from the 
corruption of power on an international scale, 
which m'ght so easily have led us to disaster," 
The five principles ; (1). mutual respect for each 
other's territorial inte; ity and sovereignty; (2) 
non-aggression; (3) non. interference in each 


peace and 
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other's internal affairs for any reasons, either of 
an economic, political or ideological character; 
(4) equality and mutual benefit; and (5) peace- 
ful co-existence—contained in the Panch Sheel— 
helped to outlaw from the minds of the Heads 
of the great States the possibility of war, little, 
of course, knowing that one of the signagtories to 
the Panch Sheel would become an aggressor. 
Addressing the Constitutent Assembly at mid-night 
on August 14, 1947, Rajendra Prasad said, "We 
have only one ambition and that is to make our 
contribution to the building of peace and freedom 
for all" India has striven to hold steadfast to 
this spirit which inspires the last of the Direc- 
tives, though herself a victim of four wars, Her 
recent normalisation of diplomatic and trade re- 
lations with these neighbouring countries reite- 
rates India's dedication to international peace 
and security. 


Classification of the Directive Principles 


The first two Articles (36 and 37) of the 
Chapter on Directive Principles of State Policy are 
general in character and deal with definitions, 
legal effects and objectives. The remaining 
Articles may, for purposes of clarity, be grouped 
into three distinct categories : (i) those that aim 
to shape India into a Welfare State; (ii) those 
that aim to shape India into a Gandhian State; 
and (iii) those that aim to promote international 


peace. 


Article 38 (l) provides that the State shall 
promote the welfare of the people by securing 
and protecting as effectively as it may a social 
order in which justice, social, economic and 
political, shall inform all the institutions of the 
national life. Clause (2), inserted by the Forty- 
fourth Amendment, provides that the State shall, 
in particular, strive to minimise the inequalities 
in income, and endeavour to eliminate inequali- 
ties in status, facilities and opportunities, not only 
amongst individuals but also amongst 2 
of people residing in different areas or engage 
in different vocations. Thus, promotion of En 
welfare of people, both residing in urban anc 
rural areas and engaged in different NE 
is the objective which the Constitution sets gemi 
by striving to secure a social order where jus zx 
social, economic and political, shall prevar 
Welfare and justice are, accordingly, the Ps 
objects of the Constitution. Article 39, then. ae 
ceeds to particularise some of the methods bj 
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which the object of general welfare, through 
justice, can be obtained and the basis of the new 
social order established. This Article finds ade- 
quate support from the provisions of subsequent 
Articles for bringing about a casteless and class- 
less society. With this end in view the State shall 
direct its policy in securing :— 

I. (a) adequate means of livelihood for all 

citizens, men and women equally; 

(b) distribution of wealth so as to subserve 
the common good; 

(c) the operation of the economic system 
which does not result in the concentra- 
tion of wealth and means of production 
to the common detriment; 

(d) equal pay for equal work for both men 
and women; 

(c) protection of adult and child labour; 

(f) The Forty-second Amendment altered the 
original clause in Article 39, which read 
"protection of child and youth against 
exploitation and against moral and ma- 
terial abandonment,” to emphasise the 
constructive role of the State with re- 
gard to children. It now provides that 
"children are given opportunities and 
facilities to develop in a healthy manner 
and in conditions of freedom and dignity 
and that childhood and youth are pro- 
tected against exploitation and against 
moral and material abandonment." 


T 


(g) provision of work and education for all 

people, relief in case of unemployment, 

old age, sickness and disablement and in 
other cases of undeserved want; 

(h) just and humane conditions of work and 
maternity relief; 

(i) a living wage and decent conditions of 
work for all workers, agricultural, indus- 
trial or otherwise as to ensure to them 
sufficient leisure and enjoyment of social 
and cultural opportunities; 

(j) to secure the participation of workers in 

the management of undertakings or other 

organisations engaged in any industry. 

(This provision was inserted by the 

Forty-second Amendment as Article 

43A) ; 

free and compulsory education for all 

children until they reach the age of 

fourteen years; 
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(1) raising the level of nutrition and the 
standard of living and the improvement 
of public health; 

(m) to secure that the operation of the legal 
system promotes justice, on a basis of 
equal opportunity, and, in particular, to 
provide legal aid, by suitable legislation 
or schemes or in any other way, to en- 
sure that opportunities for securing jus- 
tice are not denied to any citizen by rea- 
son of economic or other disabilities. 
(This provision was inserted by the 
Fortysecond Amendment as a new Ar- 
ticle 394) ; and 

(n) to endeavour to secure for the citizens 
a uniform civil code throughout the 
country. 


II. Some of the Directive Principles are in 
accordance with and conform to the Gandhian 
way of life and fulfil the requirements of Gandhi’s 
conception of the State. These Directive Prin- 
ciples enjoin that : 

(a) the State shall take steps to organise 
village panchayats and endow them with 
such power and authority as may be 
necessary to enable them to function as 
units of self-government; 

(b) the State shall endeavour to promote 
cottage industries on an individual or 
cooperative basis in rural areas; 

Both these provisions aim at Sarvodaya or pure 
socialism as Prof. S. N. Agarwal called it. Sar- 
vodaya is the Gandhian technique of decentralised 
economy and composite democracy in the form 
of self-dependent and self-governing village com- 
munities of panchayats. : 


(c) to promote with special care the educa- 
tional and economic interests of the 
weaker sections of the people, and, in 
particular, of the Scheduled Castes and 
the Scheduled Tribes in order to pro- 
tect them from social injustice and all 
forms of exploitation; 

to bring about prohibition of the con- 

sumption, except for medicinal pur- 

poses, of intoxicating drinks and of drugs 
which are injurious to health; 

(e) to take steps to organise agriculture and 
animal husbandry on modern and scien- 
tific lines and, in particular take steps 
for preserving and improving the breeds, 


(d 
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and prohibiting the slaughter of cows 
and calves and othe: milch and draught 
cattle; 

(f) to protect and imporve the environment 
and safeguard the forests and wild life 
of the country (This provision has been 
inserted by the Forty-second Amendment 
as Article 48A); 

(g) to protect, preserve and maintain places 
of national and historical importance; 
and 

(h) to take steps to separate the judiciary 
from the executive; and to secure for 
citizens a uniform civil code throughout 


the country. 
IH. In the international field India shall 
strive : 
(a) to promote international peace and 
security; 


(b) to maintain just and honourable rela- 
tions between nations; 


(c) to foster respect for international law 
and treaty obligations; and 

(d) to encourage settlement of international 
disputes by arbitration. 


FUNDAMENTAL DUTIES 

Need for inclusion in the Constitution 

Incorporation of a charter of Fundamental 
Duties in the Constitution isone ofthe impor- 
tant features of the Constitution (Forty-second 
Amendment) Act, 1976.“ The Swaran Singh Com- 
mittee on constitutional reforms, appointed by 
the Congress President, was asked in a resolu- 
tion of the All-India Congress Committee, 
passed at its meeting in New Delhi on May 29, 
1976, to formulate proposals to fill what was 
widely considered a historiacl lacuna to India's 
charter of rights. Within the Congress the 
sentiment was fairly strong that the Constitution- 
makers went, in the first flush of Independence, 
to great lengths to articulate the citizen's funda- 
menal rights in the Constitution but overlooked 
the need to prescribe the corresponding funda- 
mental duties and obligations. The political 
crisis that strained the Indian democratic system 
in the late sixties and more recently in 1974 and 
1975 was one of the compelling reasons to neces- 
sitate the inclusion of what the Constitution- 
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makers had in their wisdom omitted, although 
there was some suggestion at the time when the 
constitution was drafted that this important as- 
pect should not be ignored. 

Nor is the issue of enumerating the citizen's 
fundamental duties to society and State in a 
constitution totally without a precedent. Nearly 
fifty countries, as Vinod Sethi enumerated, have 
incorporated duties in their Constitutions,” and 
Japan is one of them whose basic document was 
consulted by the makers of the Indian Constitu- 
tion. The Japanese Constitution spells out 
explicitly some of the citizens’ countervailing 
duties in the same breath as his Fundamental 
Rights. “Rights and Duties of the people” are 
enshrined in Chapter III of the Constitution. 

The Swaran Singh Committee proposed an 8- 
point code of “fundamental duties” which, after 
due process of public consultation, were proposed 
to be enshrined in the Constitution. The pro- 
posed duties were : 

(1) To respect and abide by the Constitution 
and the laws. 

(2) To uphold the sovereignty of the Nation 
and to function in such a way as to sus- 
tain and strengthen its unity and in- 
tegrity. 

(3) To respect the democratic institutions 
enshrined in the Constitution, and not 
to do anything which may impair their 
dignity or authority. 

To defend the country and to render 

national service including military service 

when called upon to do so. 

(5) To abjure communalism in any form. 

(6) To render assistance and co-operation to 
the State in the implementation of the 

Directive Principles of State Policy, and 

to promote the common good of the 

people so as to subserve the interests of 
social and economic justice. 


(4 
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(7) To abjure violence; to protect and safe- 
guard public property and not to do 
anything which may cause damage and 
destruction to such property. 
(8) To pay taxes according to law. 
Duties analysed 
The Constitution (Forty-second Amendment) 
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\ct, 1976, inserted a new Chapter Part IV-A and 
listed in Article 51-A the following ten duties— 
"(a) to abide by the Constitution and res- 
pect its ideals and institutions, the Na- 

tional Flag and the National Anthem; 


(b) to cherish and follow the noble ideals 
which inspired our national struggle for 
freedom; 


(c 


to uphold and ‘protect the sovereignty, 
unity and integrity of India; 

(d) to defend the country and render na- 
tional service when called upon to do so; 


(e) to promote harmony and the spirit of 
common brotherhood amongst all the 
people of India transcending religious, 
linguistic and regional or sectional 
diversities, to renounce practices dero- 
gatory to the dignity of women: 
to value and preserve the rich heritage 
of our composite culture; 
(8) to protect and improve the natural 
environment including forests, lakes, 
rivers and wild life, and to have com- 
passion for living creatures; 
to develop the scientific temper, human- 
ism and the spirit of inquiry and reform; 
(i) to safeguard public property and to 
abjure violence; and 
(j) to strive towards excellence in all spheres 
of individual and collective activity so 
that the nation constantly rises to higher 
levels of endeavour and achievement." 
Fundamental Duties inscribed in the 
Constitution are a mixed bag of expectations and 
exhortations. Quite a good number of these 
items are tliose which are enforceable today even 
without their being specifically incorporated in 
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the Constitution. In this category fall the items 
to abide by the Constitution, respect the National 
Flag and the National Anthem, to defend the 
country and render national service when called 
upon to do so and safeguard public property. To 
uphold and protect the sovereignty, unity and 
integrity of India draws sustenance from the same 
moral source from which the Constitution's 
Sixteenth or anti-secessionist amendment itself 
stems. 


The three most important items in the list of 
Fundamental Duties are those requiring the 
citizens to respect the ideals of the Constitution 
and the institutions it establishes, to promote 
harmony and the spirit of common brotherhood 
amongst all the people of India professing differ- 
ent religions, speaking different languages, prac- 
tising different customs and inhabiting different 
parts of the country, and to safeguard the public 
property and to abjure violence. These are 
clearly intended to meet certain specific political 
threats that democracy in India has to contend 
with. 

The Indian charter of. Fundamental. Duties is 
unique to include the duty to develop the scien- 
tific temper, humanism and the spirit of inquiry 
and reform. It has been incorporated to eradi- 
cate superstitions in which India is deeply soaked 
and to remove the bane of religious fanaticism, 
regional chauvinism and linguistic frenzy which 
have ever plagued India and retarded her unfi- 
cation into a cohesive society. The duty to 
renounce practices derogatory to the dignity of 
women and to preserve the rich heritage of 
India's composite culture are two other moral 
codes to ennoble the society. These are, in fact, 
homilies to be taught in schools and colleges, 
rather than to be incorporated in the Constitu- 
tion as Fundamental Duties. 


CHAPTER XXIV 


The President 


One of the important questions to engage the 
attention of the Constitution-makers related to 
the nature of the Executive. Ambedkar observ- 
ed in introducing the constitution, — "A student 
of constitutional law, if a copy of a constitution 
is placed in his hands, is sure to ask two ques- 
tions. Firstly, what is the form of Government 
that is envisaged in the Constitution; and 
secondly, what is the form of the Constitution ? 
For these are the two crucial matters which every 
constitution has to deal with." From the ear- 
lier stages of the discussions on the principles 
of the new constitution there was an over- 
whelming opinion in favour of the  parliamen- 
tary system of Government. In the Memoran- 
dum on the Principles of the Union Constitu- 
tion,* submitted by Alladi Krishnaswami Ayyar 
and N. Gopalaswami Ayyangar, for the consi- 
deration of the Union Constitution Committee, 
it was specifically suggested that the Executive 
“power of the federation will, subject to the 
provisions of the constitution, be exercised by, 
or on the authority of a Council of Ministers, 
to be called the Cabinet, which will be collec- 
tively responsible to the House of Representa- 
tives.““ It may, however, be noted that at this 
stage it was contemplated to confer certain spe- 
cial powers on the President. In his Memo- 
randum on the Union Constitution and Draft 
dauses prepared by the Constitutional Adviser 

E aigna Assembly Debates, Vol. VII, pp. 


2. Refer to the Questionnaire issued by the 
Constitutional Adviser, B.N. Rau, to the Mem- 
bers of the Central and Provincial Legislatures, 
March 17, 1947. The Framing of India’s Cons. 
dh Select Documents, op, cit. Vol. II. pP- 
434-51. 


3. Circulated to the members of the Committee 
on June 4, 1947. 

4. B. Shiva Rao (Ed.), The Framing of India's 
Constitution, Select Documents, Vol. II, p. 546, 
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(May 30, 1947) for the use of the Union Consti- 
tution Committee, it was provided that "there 
shall be a Council of Ministers, with the Prime 
Minister at the head, to aid and advise the Presi- 
dent in the exercise of the functions, except in 
so far as he is required by this Constitution to 
act in his discretion." The President was also to 
be vested with specified special responsibilities 
in the exercise of his functions’ and where any 


5. In a Note on this clause it was stated, Al- 
though under responsible government the 
head of the State acts for the most part on the 
advice of Ministers responsible to the Legis- 
lature, nevertheless there are certain matters 
in which he is entitled to exercise his own dis- 
eretion: e.g. (in certain events) in the choice of 
a Prime Minister and in the dissolution of 
Parliament. In India, such matters as the 
appointment of judges, the protection of min- 
orities and the suppression of widespread dis- 
order may properly be added to the list. Of 
course, it may not always be possible for the 
President to use his ‘discretionary’ powers. 
Thus, a Ministry may threaten to resign if in 
the exercise of *diseretionary power', he over- 
rules them; in that case, the President can do 
so only if he has the support of the Legislature 
and can get an alternative Ministry enjoying 
its confidence, Failing this he can dissolve the 
Legislature and, appeal to the electorate in an 
extreme case, Thus, the ‘discretionary powers 
will at least give the President a chance of 
appealing to the Legislature and, in the last 
resort, to the people.” Ibid., p. 476. 

6. The following special responsibilities were 
proposed in the Memorandum: 

(a) the prevention of any grave menace to 
the peace or tranquillity of the Union or 
any part thereof; E 

(b) the safeguarding of the financial stabi- 
lity and eredit of the Union government; 

(c) the safeguarding of the legitimate inter- 
ests of minorities. 

In a Note to this clause it was stated, The matters 
referred to in this clause may be regarded as matters 
of national importance in the decision of which anY 
por bias was to be avoided. The President is, there- 

ore, enjoined in these matters to act in his 3 
cretion and will have available to him the advice o 
the Council of States," Ibid. 


Ls 


The President 


special responsibility of the President was in- 
volved, he exercised his discretion as to the action 
to be taken. But to safeguard against the arbit- 
rary use of discretionary authority by the Presi- 
dent the Constitutional Adviser had provided 
for the creation of a Council of States, a kind of 
Privy Council. 'This was a system of checks and 
balances designed to prevent both the President 
and the Ministry from resorting to an arbitrary 
use of untrammelled authority. 

This matter was considered by the Union Con- 
stitution Committee on June 8 and 9, 1947. The 
Committee generally agreed that the Union Exe- 
cutve should be of the parliamentary type and 
that the President should have no special respon- 
sibilities as suggested by the Constitutional Adviser 
in his Memorandum and that he should exercise 
his powers, including the power to dissolve Par- 
liament, only on the advice of his Ministers. This 
recommendation of the Committee also made the 
Constitutional Adviser's proposal for the setting 
up of the Council of States infructuous. 

When the Report of the Union Constitution 
Committee came up for consideration before the 
Constituent Assembly, there was general agree- 
ment for establishing a parliamentary executive. 
The critics of such a system of government were, 
particularly among some of the Muslim 
members, who were in favour of a composite 
cabinet including the important communities. 
Kazi Syed Karimuddin and Hussain Imam, how- 
ever, moved an amendment proposing a non-par- 
liamentary executive. Hussain Imam thought that 
the system of government obtaining in the 
United States of America, was "more democratic 
and based on better and  sounder principles" 
than the parliamentary system of the British 
type. The Constituert Assembly finally accept- 
ed the principle of a parliamentary executive 
collectively responsible to the representative 
chamber of Parliament and the Drafting Com- 
mittee based the Draft Constitution on this con- 
cept.” 

In the Draft Constitution of February, 1948, 
there was a provision made for an Instrument 
of Instructions, as embodied in the Government 
of India Act, 1935, for Governors alone. The 
Drafting Committee decided, on further con- 
Sideration, to remedy the omission and provide 
9ne for the President too. Accordingly in 
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October 1948, the Committee gave notice of an 
amendment to Article 62 of the Draft Constitu: 
tion, proposing to add a new dause: “In the 
choice of the Ministers and the exercise of his 
other functions under this Constitution the 
President shall be generally guided by the ins- 
tructions set out in Schedule III—A. .. ." 

The draft of the Instrument of Instructions 
prepared by the Drafting Committee was much 
more elaborate than the corresponding instruc- 
tions to the Governors. The Instrument of Ins- 
tructions, inter alia, directed the President to set 
up an Advisory Board consisting of not less than 
15 members of the two Houses of Parliament 
elected by proportional representation. This 
Board was to advise the President on the appoint- 
ment of the Chief Justices and other Judges of 
the Supreme Court and High Courts, Ambassa- 
dors, the Auditor-General, the chairman and other 
members of the Union Public Service: Commis 
sion and the members of the Election Commis- 
sion. "The Instrument further required the Pre- 
sident to. consult the Advisory Board on any other 
appointment, other than that of the Governor of 
a State, if required to do so by a resolution pass- 
ed by both Houses of Parliament. 

Ambedkar’s amendment adding a clause in the 
Constitution for an Instrument of Instructions 
to guide the President in the exercise of his 
functions was accepted by the  Constituent 
Assembly. On October 11, 1949, however, when 
the new Schedule IIIA containing the Instru- 
ment of Instructions was due to be considered 
by the Assembly, T. T. Krishnamachari express- 
ed the desire of the Drafting Committee that the 
proposal for the inclusion of the Instrument of 
Instructions to the President should be dropped. 
He also moved that a similar Instrument of instruc 
tions already induded in the Draft Constitution 
for Governors as the Fourth Schedule, should be 
omitted and also the consequential clause. 

The Drafting Committee appeared to have 
been persuaded by Jawaharlal Nehru to accept 
the view that the Council of Ministers should 
be collectively responsible to the representative 
chamber of Parliament and, under the circum- 
stances, it would be impolitic to confer on the 
President, through the Instrument of  Instruc- 
tions, powers that might give him an effective 
voice in the formation of the Council of Min- 
isters or in moulding the policies of the govern- 
ment. Alladi Krishnaswami Ayyar forcefully 
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put this point in the Constituent Assembly. This 
view was accepted and the proposal to omit the 
Instrument of Instructions and the related clause 
was approved. 


The President of India 

‘The Constitution provides for a President of 
India and the executive power of the Union 
including the Supreme Command of Defence 
Forces is vested in him. But the executive 
power of the Union vested in the President must 
be exercised in accordance with the Constitution 
and the Constitution prescribes that there shall 
be a Council of Ministers with the Prime Minis- 
ter at the head to aid and advise the President 
in the exercise of his functions and the advice 
so tendered is binding on the President. 

It is significant to note that the Constitution 
simply creates the office of the “President of 
India.” Nowhere does it say that the President 
is either the head of the State or the head of 
the Executive. The omission is deliberate. The 
Union Constitution Committee proposed to call 
the President the "Head of the Federation," 
but the Drafting Committee omitted both the 
words ‘Head’ as well as ‘Federation’ and created 
the President of India. When this article of the 
Draft Constitution was being discussed in the 
Constituent Assembly Prof. K. T. Shah moved 
an amendment that “the Chief Executive and 
Head of the State in the Union shall be called 
the President." Ambedkar opposed it and said, 
“His (Shah's amendment, if I understand him 
correctly, is fundamentally different from the 
whole scheme as has been adopted in the Draft 
Constitution. Prof. Shah uses the words 'Chief 
Executive and the Head of the State.’ I have no 
doubt about it that what he means by the intro- 
duction of these words is to introduce the 
American presidential form of executive but not 
parliamentary form of executive which is con- 
tained in the Draft Constitution.“ “ 

7 The Constitution, therefore, establishes a par- 
liamentary form of government and the head of 
the State is a necessary adjunct of such a system 
no matter whether he is a King or a President. 
The real functionaries are the responsible Minis- 
ters who make and run the government. Jawahar- 
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9. Constituent Assembly Debates, Vol. VII, p. 969. 
10. Ibid.,p. 974. 


Constitutional History of India 


lal Nehru told the Constituent Assembly, “We 
want to emphasise the ministerial character of 
the Government, that power really resided in the 
ministry and in the legislature and not in the 
President as such.“ There were various support. 
ing reasons with the Father-framers to adopt 
such a form of government. They were keen to 
devise a system of government which should 
combine stability with responsibility. Britain 
was the best example, it was argued, which pre- 
sented both these elements of government. K.M. 
Munshi emphatically said, “The strongest gov- 
ernment and the most elastic executive have been 
found to be in England and that is because the 
executive powers vest in the Cabinet supported 
by a majority in the Lower House which has fin- 
ancial powers under the — Constitution. As a 
result it is the rule of the majority in the legisla- 
ture, for it supports its leaders in the Cabinet, 
which advises the head of the State, namely, the 
King. The King is thus placed above party. He is 
really made the symbol of the impartial dignity 
of the Constitution. The Government in Eng- 
land is found strong and elastic under all circum- 
stances....We must not forget a very important 
fact that during the last hundred years. Indian 
public life has largely drawn upon the traditions 
of British constitutional law. Most of us have 
looked up to the British model as the best. For 
the last thirty or forty years, some kind of respon- 
sibility has been introduced in the governance of 
this country. Our constitutional traditions have 
become parliamentary and we have now all our 
Provinces functioning more or less on the British 
model. Today, the Dominion Government of 
India is functioning as a full-fledged parliamen- 
tary government. After this experience, why 
should we go back upon the tradition that has 
been built over a hundred years, and try a novel 
experiment. . . 7 

The parliamentary system with which Indians 
were adequately familiar ensured daily assessment 
of policy rather than a periodic assessment upon 
which the American system of Government 15 
founded. Moreover, under the Presidential sy 
tem there is no cohesion between the executive 
and legislative departments of the government. 
The party ties which bind the two departments 
are too flimsy for an integrated policy. The m 
coherency and irresponsibility so often exhibited 
. SEE) 
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by the American system have been viewed by the 
statesmen of that country with alarm and various 
plans ensuring co-ordination between the execu- 
tive and the legislative departments have been 
suggested from time to time, though without any 
tangible results. India could not afford to hazard 
such a risk. Her imminent necessity, after one 
and a half century of bondage under foreign 
rule, was to devise a system of government which 
should be responsive and responsible so that 
manifold policies of national development aimed 
to secure for the people economic democracy, as 
envisaged in the Objectives Resolution, could be 
planned, sanctioned and executed without the 
least possibilities of conflict and friction between 
the executive and legislative departments of the 
sovernment, Alladi Krishnaswamy Ayyar elabo- 
rated this point in the Constituent Assembly. He 
said, ""There are obvious difficulties in the way 
of working the Presidential system. Unless there 
is some kind of close union between the Legis- 
lature and the Executive, it issure to result in a 
spoils system. ... Parliament may take one line of 
action and the Executive may take another line 
of action. An infant democracy cannot afford, 
under modern conditions, to take the risk of a 
perpetual cleavage, feud or conflict or threatened 
conflict between the Legislature and the Execu- 
tive. The object of the present constitutional 
structure is to prevent a conflict between the 
Executive and the Legislature and to promote 
harmony between the different parts of the gov- 
ernment system. . .. After weighing the pros and 
cons of the Parliamentary Executive as they 
obtain in Great Britain, in the Dominions and in 
some of the Continental Constitutions and the 
Presidential type of government as it obtains in 
the United States of America, the Indian Consti- 
tution has adopted the institution of Parliamen- 
tary Executive. 


Although the Constitution establishes a parlia- 
mentary system, and it has been working at the 
Centre and in the States for more than three 
decades now, eminent opinion in the country 
again veered round the Presidential system and 
especially after the 1967 General Election and 
its advocates were many, Even K.M. Munshi, 
who was one of the 7-man Committee which 
drafted the Constitution and most eloquently 
championed the cause of Parliamentary demo- 
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cracy in the Constituent Assembly, expressed the 
opinion in 1967, that if he were to frame acon- 
stitution for the country again he would favour 
the Presidential system as in the United States. 
He said, “Those of us who supported the British 
Cabinet system, to which we were accustomed, 
thought that it would work effectively in India, 
but I must confess that we have failed to evolve 
the two-party democratic tradition necessary to 
support the Cabinet system... . The Cabinet 
system of Government has not been a success 
«We are heading towards a situation in which 
either the presidential system or military rule 
would become inevitable.“ K.S, Hegde, Chief 
Justice of the Delhi High Court and afterwards 
a Judge of the Supreme Court, said on April 15, 
1967, that the Constitution should be reshaped to 
provide, among other things, for the Presidential 
form of Government for the multiplicity of poli- 
tical parties might soon lead India to conditions 
similar in pre-de-Gaulle France. Madhu Limaye, 
a Member of Parliament, speaking on "Future of 
Parliamentary Democracy in India," observed that 
many people in India were doubting whether 
democracy was successful in India. Some were 
thinking whether the Presidential form of Gov- 
ernment, “would not be better than the present 
Parliamentary form of Government." Limaye was 
of the opinion that adoption of Presidential form 
of Government "involving separation of execu- 
tive and legislative functions might foster na- 
tional feeling during the election of the President 
and may also help the emergence of two strong 
contending parties or a coalition of parties.’"* 


S. N. Mishra, then Deputy Leader'of the Con- 
gress Parliamentary Party, declared in New Delhi, 
that the Congress Socialist Forum had come round 
to the opinion that the Presidential system might 
prove helpful in facing the challenges which had 
come up after the 1967 General Election. B. P. 
Sinha, former Chief Justice of India delivering 
his Convocation Address of Indore University on 
January 13, 1968, suggested that the Constitution 
be amended to provide for a Presidential form of 
——ÓÀÀ—À Ó€———— e io 
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Government. The present federal system of gov- 
ernment, he said, only "succeeded in creating dur- 
ing the last twenty years of independence coníu- 
sion if not chaos" in several State Governments. 
The Presidential form of Government with a Pre- 
sident at the Centre and Governors in States with 
power to choose governing bodies could achieve a 
well-established, strong and efficient government 
at all levels. The Ex-Deputy Prime Minister 
and afterwards the Prime Minister, Morarji 
Desai, on the other hand, stated that the Presi- 
dential form of government would bring in 
dictatorship. He pleaded for the retention of 
the parliamentary form of government which 
the Constitution so wisely established. 
"There is, however, no denying the fact 
the democratic instinct of Indians had proved 
immature. The bane of defections that follow- 
ed in the wake of 1967 General Election and 
. the most reprehensible manner in which the 
non-Congress Opposition parties indulged, both 
inside and outside the Union and State Legis- 
latures, vulgarised politics and seriously under- 
mined the future of Parliamentary democracy in 
India. Elections to the Sixth House of the 
People in March 1977, the polarisation of the 
political parties and the emergence of respon- 
sible Opposition, and its leader having been 
given an official recognition and status seemed to 
have augured well and set a bright future for the 
smooth functioning of parliamentary democracy. 
But the old game of defections was again allowed 
to pollute politics and the Janata ruling party 
played the major role. The Executive Com- 
mittee of the Janata Party at a meeting held on 
April 24, 1977, decided that members of the 
Council of States (Rajya Sabha) and the State 
Assemblies desiring of joining the Party would, 
be admitted “without any condition or reserva- 
tion.“ m Indians are proverbially worshippers of 
the rising sun and when the power hungry poli- 
ticians got the cue from the ruling party, they 
en masse deserted the parties on whose tickets 
they had been elected and the nefarious game of 
defections had then a full swing. 


Vayalar Ravi, a former Congress Working 
Committee member, told newsmen ^ at Trivan- 
drum on May 10, 1977, that a move to convene 
a Constituent Assmbly was initiated during 
the period of emergency and a bill to introduce 
the Presidential system of government got 
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ready by Mrs. Gandhi's Government. Sanjay 
Gandhi, the Prime Minister’s son, was the prime 
force behind these, he disclosed, which were, 
however, scotched by the opposition within the 
Congress Party.“ A politician has been defined 
to be the most honest person who never tells the 


truth. The Prime Minister, Mrs. Gandhi, 
stoutly contradicted the information, that had 
trickled out to the Press when the matter was 


raised in Parliament. It is on record now that 
in October 1975, a demi-official paper, "A Fresh 
Look at Our Constitution: Some Suggestions”, 
advocating a Presidential system was circulated 
and sent to the Judges as well.“ In 1976, several 
Pradesh Congress Committees advocated the 
setting up of a Constituent Assembly. The move 
was abandoned and, instead, the Forty-Second 
Amendment was adopted in December 1976. 


The issue remained more or less dormant dur- 
ing nearly three years of the Janata-Lok Dal rule. 
But it triggered again soon after Mrs. Gandhi 
returned to power in January 1980, and more parti- 
cularly after the Supreme Court decision in the 
Minerva Mills case on May 9, 1980. On May 
11, 1980, laying the foundation stone of a tele- 
phone exchange building at Sangareddy, the 
headquarters of the Medak district in Andhra 
Pradesh, Communication Minister C.M. Stephen 
said that the Supreme Court Judgement 
(in Minerva mills case) holding that Parliament 
does not have unrestricted power of amending 
the Constitution and that Fundamental Rights 
are more important than Directive Principles 
laid down in the Constitution "posed a new 
challenge to the ruling party, and we will face 
it" Dr. Chenna Reddy, the Andhra Rn 
desh Chief Minister, renewed, in most uncquivo- 
cal terms, the demand for a Presidential system 
on June 2, 1980, at Hyderabad, in a speech deli- 
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19. Justice V.R. Krishna Iyer of the Bep 
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vered in the presence of the Union Law Minister, 
Shiv Shankar. Chenna Reddy repeated his plea 
for the second time at New Delhi on June 7, 
1980. He even spelt out the details of his 
schemes clearly enough. His suggestion created a 
furore in the Council of States on June 9, 1980 
and anxious queries were made by the Opposition 
members. The Union Minister of Law and 
Justice, Shiv Shankar, assured the House that 
there was no thinking on the part of the Govern- 
ment to introduce a Presidential form af Govern- 
ment in the country and "it is not necessary at 
this stage to do so." The Law Minister described 
Dr. Chenna Reddy's view as "individual opinion" 
and it was a case of individual's freedom of ex- 
pression," 

But it did not end the matter there. All the 
Opposition parties combined together to fore- 
stall designs, if any, of the ruling party. Even 
a memorandum was submitted to the President 
for his intervention in checkmating the proposed 
changes and substituting Presidential for a Par- 
liamentary system. Kuldip Nayar reported in 
Indian Express, December 15, 1980, that President 
Neelam Sanjiva Reddy was opposed to the Pre- 
sidential System of government and he reported- 
ly told some Indian leaders, the other day that 
there was no possibility of the system being in- 
troduced at least for twenty months “as long as I am 
there". (President Reddy was to complete his term 
of office in July 1982). But the President snubbed 
a reporter at Hyderabad when he was asked 
about his views on the Presidential system and 
angrily replied that “the President does not make 
statements," The Bharatiya Janata Party Presi- 
dent, A. B. Vajpayee, alleged, on December 13, 
1980 at Gwalior, that there was a “two-year plan” 
to install Mrs. Indira Gandhi as the country’s 
President by changing the Constitution.” The 
Bharatiya Janata Party at its Bombay Session in 
a resolution on the political situation warned the 
country against the “sinister designs” of the rul- 
ing party to replace the Parliamentary system by 
the Presidential form of government and push 
India under an “authoritarian rule.“ Vajpayee 
and his Party had repeated it ad nauseam. 

When Dr. Chenna Reddy's suggestion for the 
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Presidential system was being discussed in the 
Council of States the Chairman, M. Hidaya- 
tullah, characterised the suggestion of the Andhra 
Pradesh Chief Minister as “straws in the wind” 
and appealed to the members that they should 
not get unnecessarily agitated. The remark evoked 
loud protest from the Opposition, but what hap- 
pened subsequently cannot be lightly brushed 
aside. When the then Maharashtra Chief Minister, 
A.R. Antulay, had spoken so trenchently against 
the existing parliamentary system and pleaded for 
the need to change the system whether before a 
gathering of lawyers or at the session of the All 
India Congress (I) Committee and suggested that 
the Congress (I) should start a dialogue on this 
question and a special session of the AICC (1) 
should be convened to consider the issue, one 
cannot consider his utterances as that of a lone 
soldier. He even suggested holding of a re- 
ferendum on the Presidential system." There 
was certainly a powerful lobby within the Con- 
gress (I) to bring about the change and Antulay 
was one of the selected instruments for the propa- 
gation of an idea. Even the then Law and Justice 
Minister, Shiv Shankar, told the House of the 
People that he personally felt that the Presiden- 
tial form was a highly democratic form of govern- 
ment. Mrs. Indira Gandhi did not say anything 
categorical on the subject, but her observations at 
the All India Conference of Lawyers that she in- 
augurated in October 1980, that why “many who 
swear by democracy should shy away from dis- 
cussion of a matter of public importance" and 
her remarks at a news conference at New Delhi 
that the Presidential system was "democratic" in 
content, were significant. When many speakers in 
the All India Congress Committee Session in 
December 1980, commendingly referred — to the 
Presidential system and sought a switchover 
there was not a word of disapproval by her. 
She smiled when a group of 25 American stu- 
dents from New York asked her, on January 27, 
1981, about the controversy regarding the Pre- 
sidential form of government. Specifically they 
asked whether it was ruled out forever. The 
Prime Minister said, she did not think there 
would be a Presidential form of governmert in 
the near future and added that it was, however, 
everybody's case that the Presidential system was 


24. June 9, 1980. 
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less democratic. The question was of finding 
out what effectively worked in Indian conditions 
and of obtaining peoples' participation." 

The ranks of the no-changers were equally 
numerous and articulate. They included emin- 
ent jurists like N.A. Palkhivala, H. M. Seervai 
and IL. M. Singhvi. The Supreme Court Bar 
Association was as vocal as the pro-changer lawyers. 
In a resolution passed at an emergency meeting 
on November 17, 1980, the Supreme Court Bar 
condemned the “sinister attacks" on parliament- 
ary democracy and independence of judiciary 
and assajled the argument that the Prime Minis- 
ter must have all the powers of the President of 
the United States to maintain the unity and in- 
tegrity of the country.” Palkhivala, way back in 
1979, pleaded for changes in the Constitution and 
argued the case for a change to the Presidential 
System?, but now there is a wavering shift in 
his stand. He says that he was wrong and the 
people who support the Presidential form are 
wrongly motivated and authoritarian, “When 
your house is on fire, you do not decide whether 
your bedroom should be converted into a 
study", he says.” H. M. Seervai believes that the 
advocacy for adopting Presidential System “is 
mistaken and is based on general and emotional 
grounds.“ Justice V. R. Krishna Iyer, talking 
to newsmen at Chandigarh on May 11, 1980, said 
that the Presidential form had a great potential 
for subversion of democracy in a large and 
diverse country like India with indigent and illi- 
terate people. He remarked that any change 
from the present form of government would have 
— — 
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to undergo the test that "it does not violate the 
basic structure of the Constitutiton.”™ 

To substitute a Presidential System to a Cabinet 
System is not to amend the Constitution, as 
Antulay maintained, but to re-write large parts 
of it. It is, indeed, an impossible task to re-write 
large parts of the Constitution and to tailor them 
to meet the requirements of the country. The 
Constitution is an organic whole and it cannot 
be changed piecemeal. In determining the 
nature of the Executive, the Constituent Assem- 
bly decided that it should be of parliamentary 
type and in consonance with the basic princi- 
ples of that system of government it had to en- 
actother provisions which would harmonise with 
the parliamentary system and make it function 
smoothly. If the Presidential System is to be 
adopted and the powers and functions vested in 
and exercised by the Council of Ministers are 
to be conferred on the President as the Chief 
Executive, who shall be both the head of the Gov- 
ernment and the State, corresponding changes 
shall have to be made in the States. One cannot 
think of a constitution having two diametrically 
opposed systems of government, one for the 
Union and the other for the Statesand that too 
in a federal polity. If the Presidential System 
is conceded at both levels, it would immediate- 
ly involve the question of mode of electing the 
President and the Governors. Then, the exist- 
ing powers of the President and the Governors 
would have to be considered de novo and vari- 
ous other constitutional provisions, including 
administrative relations between the Union and 
the States. But the most vital change shall 
embrace the relation between the President and 
Parliament and the Governors and State Legis 
latures. They shall have to be redefined in con- 
formity to the basic principles of the Presiden- 
tial System hinging upon separation of powers. 
And if the principle of free and limited govern- 
ment is to be the sine qua non of such a system, 
asit was with the Founding Fathers of the Con- 
stitution of the United States, the system of checks 
and balances is its raison d' etre and it shall have 
to be devised and incorporated in the various 
provisions of the Constitution. 


The Presidential System, therefore, cannot be 
P — 
31. Indiam Express, New Delhi, January 28, 1981. 
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introduced without rewriting the Constitution. 
The Supreme Court ruled in the Keshvananda 
Bharati case that the basic structure of the Cons 
titution cannot be changed. This principle was 
followed in Mrs. Indira Gandhi Vs. Raj Narain 
clection case and reaffirmed in the Minerva Mills 
case. The Parliamentary System of government 
is the foundation on which the entire machinery 
of government, both at the Centre and the States. 
is erected. “To pick up the foundations of the 
Executive and Legislatures and build a new 
structure on new foundations is to make a new 
Constitution and not to amend the old one. 
Such purported amendment would be void under 
Article 368 as altering more than the basic struc 
ture of our Constitution.“ 

It is not the Constitution which has failed the 
people, says Palkhivala, "but it is our chosen 
representatives who have failed the Constitu- 
tion." The structure has been "erected by archi- 
tects of consummate skill and fidelity; its founda- 
tions are solid, its compartments are beautiful; 
its arrangements are full of wisdom and order; 
and its defences are impregnable from without. 
It has reared for immortality, if the work of 
man may justly aspire to such a title. It may 
nevertheless perish in an hour by the folly, or 
corruption, or negligence of its keepers, THE 
PEOPLE”, he added. But the foundations of the 
Constitution “have been shaken by the folly of 
the people, the corruption of our politicians 
and the negligence of the elite. In just thirty 
years, we have reduced the noble process of 
our Constitution to the level of a carnival of 
claptrap, cowardice and  chicanery.^ Ambed- 
kar poignantly remarked in the Constituent 
Assembly, that if the Constitution “which was 
given by the people unto themselves in Novem- 
ber 1949 did not work satisfactorily at any future 
time, we would have to say, not that the Cons- 
titution has failed but that man is vile". These 
words of the architect of the Constitution have 
proved prophetic. The life style of Indians 
during the past three decades has brought utter 
disillusionment. India’s problem is in the crisis 
of character and the decline of integrity “which 
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should be loadstar. We are in danger of 

a philistine nation, a society without 
inspiration. It is, therefore, a crisis of sub- 
stance and not form, a crisis of functioning and 
not in structure. 


Qualifications and Compensation 
The Constitution requires that the President 
should be a citizen of India, must have com- 


the People. But he must not at the 

his election hold any office of profit under any 
Government, Union or State or local. A person, 
however, is not to be deemed to hold any office 
of profit by reason only that he is the President 
or Vice-President of the Union or the Gov- 


not be a member of either House of Par- 
liament or a State Legislature, and if he is, he 
must vacate his seat in that House before he 
enters upon his office as President. In order to 
prevent abuse of authority by such candidates, 
the Constitution vests the superintendence, 
direction and control for the election of Presi- 
dent in the Election Commission which, in its 
turn, is subject to the control of Parliament. 


Hitherto matters relating to all doubts and dis- 
putes arising out of or in connection with the 
election of a President were inquired into and deci- 
ded by the Supreme Court whose decision was 
final The Constitution (Thirty-ninth Amend- 
ment) Act, 1978, deprived the Supreme Court 
of this jurisdiction and empowered Parliament to 
regulate by law all matters relating to and con- 
nected with the election of the President and to 
set up an authority or body to inquire into and 
decide all such disputes. The validity of the law 
regulating such disputes, the setting up of an 
authority or body and the decision of that body 
or authority was not to be called in question in 


— — — — vu — 


34. Singhvi, L. II., Bhagwat Singh Mehta Memorial 
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35. Article 71 (original) provided, “AN doubts and 
disputes arising out or in connection with the 
election of a President or Vice-President shall 
be inquired into and decided by the Supreme 
Court whose decision shall be final.“ The 
Supreme Court decided under this provision 
the election petitions against President MV s 
Giri (1970) and President Fakhruddin Ali 
Ahmed (1974). 
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any court. Justifying the amendment, the Law 
Minister observed that as the President was not 
answerable to courts of law for anything done in 
the exercise of his powers while in office, it was 
necessary that keeping in view the exalted posi- 
tion that the President occupied all matters rela- 
ting to his election should also be placed beyond 
the reach of the courts. Consistently with the 
provision creating a separate forum for the reso- 
lution of disputes relating to the election of the 
President a new clause 71(3) was inserted to the 
effect that the validity of any law creating the 
new forum shall not be called in question in any 
court.“ The Law Minister recalled the example 
of France where a Parliamentary Committee had 
been set up to examine the doubts and disputes 
regarding the election of the President. But clause 
71 (3) was invalidated by the Supreme Court. 
The Constitution 
Act, 1978, restored to the Supreme Court its origi- 


of the President or Vice-President was declared void, 
acts done by him in the exercise of the perfor. 
mance of the powers and duties of President or 
Vice President, as the case may be, on or before 
the date of the decision of Supreme Court shall 
not be invalid by reason of such a decision. Sub- 
Ject to the provisions of the Constitution, Parlia- 
ment has been empowered to regulate by law any 


matter relating to or connected with the election 
of President or Vice-President. 


Amendment) Act, 
in Article 71 pro- 
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subject-matter of Clause 4, although the cortents 
are retained in entirety. 

The salary and other emoluments, allowances 
and privileges to which the President is entitled 
are determined by Parliament.” They cannot 
be increased or diminished during his term of 
office. Parliament fixed the salary at Rs. 10,000 
a month and a pension of Rs. 15,000 a year on 
vacating Presidency" The President is also 
entitled without payment of rent, to the use of 
officially furnished residence.“ He is permitted 
to spend a total amount of Rs. 15,26,000 a year 
on travel, entertainment, discretionary grants, 
staff, household expenses and his own  allow- 
ances. When the first President relinquished 
office in 1962, Parliament supplemented the 
pension by Rs. 12,000 a year for incidental ex- 
penses, besides free medical aid. The pension 
of the President is income-tax free. 


Term of Office 


In the initial stages suggestions for the term of 
Presidential office varied from three to six years. 
In his memorandum of May 30, 1947, the Consti- 
tutional Adviser suggested a five years term and 
the proposal was accepted by the Union Consti- 
tution Committee and the Constituent Assembly. 
Accordingly provision was made in the Draft 
Constitution of February, 1948, that the President 
would hold office for five years unless he resign- 
ed earlier, or was removed by impeachment. In 
order to secure continuity of office, it was also 
provided that he would, nothwithstanding, the 
expiration of his term, continue to hold office till 
his successor entered upon his office. This provi- 
sion was adopted at all subsequent stages and 


PPP 
30. Rajendra Prasad and S. Radhakrishnan re- 
ceived Rs. 2,500 and Rs. 3,000 a month ros- 
pectively. The rest of their salaries went to 

the Prime Minister's Relief Fund. ] 
37. The President's Pension Act, 1951 provides 
that the President who ceases to hold office 
either by the expiration of his term of office 
or resignation is to be paid a pension of Se 
15,000 per annum for the remainder of 11 
life. If he is re-elected, no pension shal 
be paid for the period during which he again 
holds office. The pension of the President is 
charged on the Consolidated Fund of India. 


38. President has three officia! residences: paman 
ti Bhavan at New Delhi, the Retreat 0 
Mor about seven miles from Simla, an 
Rashtrapati Nilayam at Secunderabad in 
South India. 
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formed clause (c) of Article 56 of the 1950 Cons 
titution. 


\ point, which assumed importance in 1969, was 
raised in the Constituent Assembly that to whom 
should the President address his resignation if 
he wished to resign. The Draft Constitution laid 
down that it should be addressed to the Chairman 
of the Council of States and the Speaker of the 
House of the People. In the course of discussion 
two suggestions were made—one that the resigna- 
tion should be addressed to the members of Parlia- 
ment, the other that it should be addressed to the 
Vice-President of India who should communicate 
it to the Speaker of the House of the People. 
The second suggestion was accepted by Ambedkar 
and the Constituent Assembly and it was incor- 
porated in Article 56(2). 


The Acting Vice-President V. V. Giri, who 
acted as President after the death of Zakir 
Hussain, expressed his desire on July 16, 1969 
to resign in order to contest the Presiden- 
tial election scheduled for August 16, 1969. 
Since the Constitution did not provide for a 
clear-cut direction in regard to a situation where 
the Vice-President was acting as President, V. V. 
Giri resigned from the office of the Vice-Presi- 
dent, in accordance with the advice of the 
Attorney-General, and addressed his letter of 
resignation to the President of India. Copies 
of the letter sent to the President’s Secretariat 
were forwarded to the Prime Minister and the 
Chief Justice of India. 


Impeachment 

The President is liable to impeachment for 
violating the Constitution. The expression vio- 
lation of the Constitution” has nowhere been 
defined. The manner in which impeachment 
proceedings take place is covered by Article 61. 
Either House of Parliament may prefer the charge 
for impeaching the President by moving a resolu- 
rr 0 A 


39. Giri resigned on the decision of the Congress 
Parliamentary Board to nominate Neelam 
Sanjiva Reddy, the then Speaker of the House 
of the People, as the Party Candidate. An- 
nouncing his decision to contest the Presiden- 
tial election as an independent candidate he 
stated that he did not wish to question the 
motives of the Congress Parliamentary Board, 

but I Sincerely feel that they have neither 
done justice to the country nor they have been 
fair to the organization to which they belong." 
Indian Express, New Delhi, July 13, 1969. 


tion, provided fourteen days notice has been 
given to that effect by not less than one-fourth 
of the total membership of that House. If the 
resolution is passed by a majority of two-thirds of 
the total membership of the House initiating the 
charge of impeachment, then, the other House 
investigates the charge. But instead of making 
the investigation itself, the House may | delegate 
the work of investigation to any court or tribu- 
nal appointed by the House for that purpose. 
The President has the right to appear in person 
or be represented at such investigation. If the 
House investigating the charge passes a resolution 
by a two-thirds majority of the total membership 
of the House that the charge has been sustained, 
the President is removed from his office the day 
on which such resolution is passed. 


No President has been impeached so far. But 
Madhu Limaye, the Samyukta Socialist Party 
Member of Parliament. circulated a draft resolu- 
tion, on October 10, 1970, for initiation of im- 
peachment proceedings against President V.V. 
Giri, for consideration among various Parties and 
groups in Parliament The draft resolution, 
inter alia, stated that the President without ob- 
jectively applving his mind to Uttar Pradesh 


situation as required by the constitution and 
the law  "rubberstamped the illegal Union 
Cabinet decision based on an incompetent 


report of the Governor.” Madhu Limaye, how- 
ever, could not succeed in mustering the neces- 
sary support and the move to initiate impeach- 
ment was consequently dropped. When in August 
1979, President Neelam Sanjiva Reddy dissolved 
the House of People without giving an opportu- 
nity to Jagjivan Ram to establish the strength 
of his supporters on the floor of the House of the 
People a general meeting of the Janata Party 
members of the dissolved House of the People 
and the Council of States determined to impeach 
the President. But the proposal was ultimately 


dropped. 


Eligibility for re-election 

On the question of re-eligibility the Constitu- 
tion does not impose any express restriction as 
to the number of terms, consecutive or other- 
wise, for which a person can be elected President. 
It simply provides that "A person who holds 
or who has held, office as President shall, subject 
to the other provisions of this Constitution, be 
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eligible for re-election to that office.” The 
Union Constitution Committee had recom- 
mended that a retiring President would not seek 
election beyond the second term and the Consti- 
tuent Assembly accepted this suggestion. Sup- 
porting the two-term proposal, Jawaharlal Nehru 
said, "A person can hold office twice, that is to 
say not only twice successively, or consecutively, 
but twice altogether. ..., but as a matter of fact, 
ten years is about as much as any normal human 
constitution can bear this heavy burden... . 80 
I submit that this rule about not holding office 
for more than twice is a good rule and should 
be adhered to."^ When the Draft Constitution 
came under discussion, the point was made that, 
if there was a capable and efficient man, there 
was no reason why he should not be allowed to 
serve the country beyond two terms and accord- 
ingly, K. C. Sharma moved an amendment for 
removing the restriction that the President would 
“be eligible to hold office for two terms only.“ 
Ambedkar accepted the amendment and restric- 
tion on the eligibility for re-election was with- 
drawn. 

Rajendra Prasad was elected the first President 
of India by the Constituent Assembly on January 
24,1950. He was elected for the second time un- 
der the normal working of the Constitution in 
1952. In 1957, when time came for Presidential 
election, Nehru hoped and expected that Prasad 
would step down in favour of the Vice-President, 
S. Radhakrishnan. But Rajendra Prasad declined 
to do so and there was a minor crisis within the 
Congress Party. On September 6, 1957, Raghunath 
Singh, a Congress member, sponsored a non-offi- 
cial Bill in the House of the People favouring 
restriction to two consecutive terms. The suppor- 
ters of the Bill argued that if the same individual 
occupied the highest office in the country too long, 
there was a danger of dictatorship. The opponents 
of the Bill contended that the real power was 
vested in the Prime Minister and not in the Pre- 
sident and hence the danger of any President ever 
becoming a dictator in this country was imagi- 
nary. Raghunath Singh withdrew his Bill after 
the Law Minister, Asoka Sen, expressed the view 
that such matters should be left to convention 
ny 


40. Article 56(1)(b). Article 61 provides for the 
procedure for impeachment. 
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and not decided by statute. “Why take away the 
power," the Law Minister said, "to meet a parti- 
cular situation when really you can achieve the 
very same purpose by building up conventions 
suited to needs which you may feel from time to 
time ?“ The Law Minister added that it was for 
the party in power to show the way towards the 
creation of healthy conventions. “If it is felt by 
the party in power or the House that conven- 
tions of this sort should be built up, I have no 
doubt that they will be built up.“ 


The length of President's tenure became an 
important constitutional concern in 1960. The 
question was being asked publicly whether 
Rajendra Prased would run for a third term. 
Some Members of Parliament were really agitat- 
ed over the issue and in April, 1961, Bhupesh 
Gupta, a Communist Member, moved in the 
Council of States, a Constitution Amendment Bill 
fixing a two-term limit to the President's office. 
Nehru, speaking on the Bill, said, "I am quite 
dear in my mind that such a proposal for amend- 
ing the Constitution is neither necessary nor de- 
sirable. But I do agree with the basic fact con- 
tained in the proposal that the President should 
not stand for a third term of office. This is a de- 
sirable convention we should have and it should 
be a firm convention....One could conceive ofa 
possible situation where the people may be in- 
dined to have the President for a third term. 
But in spite of that possibility, it is better to have 
a firm convention. Although that possibility may 
be there, it is conceivable that that possibility may 
not be used to advantage." 


Rajendra Prasad himself announced that he 
would not run for the third term and, thus, set 
up a convention for a two-term tenure. In 1962, 
Dr. S. Radhakrishnan was elected as India’s Second 
President. He did not contest for the second term 
and was succeeded by Zakir Hussian in 1967. 
V.V. Giri, who succeeded Zakir Hussain after his 
death in 1969, also did not run for the second 
term, although he had fondly hoped till the last 
moment to get the green signal from the Prime 
Minister. Fakhruddin Ali Ahmed succeeded Giri as 
and was succeeded by Zakir Hussain in psh 
and was succeeded by Neelam Sanjiva Reddy. Reddy 
had made it publicly known that he was not an 
aspirant for the second term and when the re 
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linquished office in July 1982, Gyani Zail Singh 
was elected as the Seventh President of India. 
Rajendra Prasad was the only incumbent who 
occupied Rashtrapati Bhavan for two terms. 


Succession to Presidency 

The Constitution provides for succession to 
Presidency after the expiration of the term of 
office of the President, by reasons of his death, 
resignation or removal. Article 62(1) states that 
election to fill a vacancy shall be completed be- 
fore the expiration of the term of office of the 
President. If the office of the President becomes 
vacant owing to the death, resignation or remo- 
val or to any other cause before the expiry of 
his term, the election of a new President must be 
held as soon as possible, but in no case later than 
six months from the date of the occurrence of the 
vacancy. In the meantime, the Vice-President 
acts as President till the date on which a new 
President enters upon his office.“ 

At the time of the 1957 election of the Presi- 
dent, election to the four House of the People 
seats from the Himachal Pradesh, then a Union 
Territory, and two constituencies in Punjab, had 
not completed. N. B. Khare, a candidate for elec- 
tion to the one of the two Punjab constituencies 
where the election had been postponed, filed a 
petition in the Supreme Court contending that if 
the Presidential election was held on May 6, 
1957, he would be deprived of his right to vote 
for the election of the President. 

One of the arguments submitted to the Supreme 
Court hearing the petition was that the electoral 
college must be constituted after the elections 
in all the States and Union Territories and should 
consist of all the elected members falling within 
both categories of which the electoral college was 
constituted. Since elections had not taken place in 
Himachal Pradesh and in two constituencies of 
Punjab, the electoral college could not be regard- 
ed as duly constituted until after those elections. 
The Supreme Court decided the case on a preli- 
minary ground and refrained from expressing an 
opinion on the merits of the contention. The 
Court took the view that in view of the language 
of Article 71 all doubts and disputes concerning 
the election of a President should be brought be- 
fore the Court only after the declaration of the 
result of the entire election, that is to say, after 
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a candidate was declared elected to the office of 
the President. To avoid any such question arising 
in the future because of any vacancy in the elec- 
toral college the Constitution was amended and 
a new clause 4 inserted in Article 71 providing : 
“The election of a person as President or Vice-Presi- 
dent shall not be called in question on the 
ground of the existence of any vacancy for what- 
ever reason among the members of the electoral 
college electing him." 

The term of office of President V.V. Giri was 
due to expire on August 24, 1974, and the elec- 
tion of his successor was to be completed before 
the expiry of that date. In normal circumstan- 
ces, this would not have raised any controversy, 
but with the dissolution of Gujarat Assembly 
serious doubts were expressed inside and outside 
Parliament whether it would be possible to hold 
the Presidential election, unless a new Assembly 
had been elected in that State. According to the 
Law Minister, H.R. Gokhale, the electoral col. 
lege "consists only of the elected members of 
such of the Legislative Assemblies of the States as 
are in existence at or before the expiry of the 
term of office of the President.” As the Opposi- 
tion held the contrary view and did not accept the 
version of the Law Minister, the Government de- 
cided to refer the question for an advisory 
opinion by the Supreme Court under the terms 
of Article 143 of the Constitution. 


A special seven-member Constitution Bend t 
unanimously held that the election to the office 
of the President must be held before the expiry 
of the term of the incumbent. It was also held 
that only "such persons who are members of both 
Houses of Parliament and the Legislative Assem- 
blies of States on the date of election to fill 
the vacancy caused by the expiration of the term 
of office of the President will be entitled to cast 
their votes at the election". It was declared that 
"the vacancies caused by the dissolution of an As- 
sembly or Assemblies are covered by clause (4) 
of Artide 71 and, therefore, the fact that the 
Gujarat Assembly stands dissolved and will not 
be able to participate in the voting does not af- 
fect the validity of the electoral college." The 
court declined to express its opinion on "mala 


44. The Bench consisted of A.N. Ray, Chie 
Justice, and P. Jaganmohan Reddy, D.G. 
Palekar, H.R. Khanna, K.K. Mathew, H.R. 
Beg and Y.V. Chandrachud, Judges. 


492 


fide" dissolution of the State Assembly or Assem- 
blies, and “mala fide" refusal to hold elections with- 
in reasonable time before the Presidential elec- 
tion. (both of which, the Court said. did not arise 
from the present reference). The Court also re- 
frained from expressing any opinion on the 
effect of the dissolution of a substantial number 
of Legislative Assemblies before the Presidential 
election. 

But the Constitution does not provide for a 
situation in which the offices of both the Presi- 
dent and the Vice-President become vacant. To 
remedy the omission Parliament passed in May, 
1969, the President (Discharge of Functions) Act, 
providing for the discharge of President's duties 
in certain contingencies and putting the Chief 
Justice of India, or in his absence, the senior- 
most Judge of the Supreme Court, in the line 
of succession. On the resignation of the Acting 
President, V.V. Giri, the Chief Justice of India, 
M. Hidayatullah, succeeded Giri till the Presi- 
dential elections were held and the newly elected 
President assumed office. The Home Minister 
made it clear in Parliament that the Act in no 
way intended to determine succession to the 
Presidency. It was just to fill a vacuum if the 
Vice-President who can act as or discharge the 
functions of the President, is for any reason in- 
capacitated or is not available. 


Mode of election 


The Memorandum" submitted by the Consti- 
tutional Adviser to the Union Constitution Com- 
mittee for its consideration contained a provision 
that the head of the union would be the President, 
elected by the Houses of the Union Parliament by 
secret ballot, according to the system of propor- 
tional representation by means of the single trans- 
ferable vote. In an explanatory note, B.N. Rau 
commented that since the President, under the 
proposed constitution, was intended to be a con- 
stitutional head, it was, accordingly, unnecessary 
to provide for his election by the direct vote of 
the people. For a responsible head, he suggested 
that the Swiss or French plan of election by the 
two Houses of the Legislature would be appro- 
priate. An identical point of view was put for- 
ward separately in the memorandum on the prin- 
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ciples of the Union Constitution drawn up by N. 
Gopalaswami Ayyangar and Alladi Krishnaswami 
Ayyar" K. M. Munshi, on the other hand, ex- 
pressed the opinion that the President should be 
elected by universal adult franchise from among 
persons who were nominated by the Assemblies 
of not less than four States. 


N. Gopalaswami Ayyangar put forward a fresh 
proposal at a meeting of the Union Constitution 
Committee held on June 8, 1947. He suggested 
that there should be a broader basis for the elec- 
tion of the President and, therefore, he should be 
elected by an electoral college consisting of the 
members of the lower chamber of the Federal 
Legislature as well as a fixed percentage of the 
total population of the Provinces and the Indian 
States. This number was to be distributed among 
the Provinces and the Indian States in proportion 
to their population and the members of the elec- 
toral college were to be elected by the members 
of the respective Legislatures of the units—by the 
Lower House in those units where there were two 
chambers.“ 

A sub-committee consisting of Ambedkar, Gopa- 
laswami Ayyangar and Munshi examined Ayyan- 
gar's proposal and recommended that the electo- 
ral college should consist of the members of the 
Legislatures of the units, or where a Legislature 
was bicameral, the members of the Lower Cham- 
ber. In order to secure uniformity in the scale of 
representation of the units, the votes of the seve- 
ral members of the Legislatures would be weighed 
in proportion to the population.“ The Union 
Constitution Committee accepted this recommen- 
dation, with the addition that the members of 
both Houses of the Federal Legislature should 
also be included in the electoral college for the 
election of the President. In a note attached to 
the recommendations of the Union Constitution 
Committee, it was explained that “the provision 
about weighing of the votes according to the 
population of the units is necessary to prevent 
the swamping of the votes of a large unit by those 
of a much smaller unit which may happen i 
have a relatively large Legislature. The mode 0 
weighing may be illustrated thus. In a Legislature 
where each legislator represents 100,000 of the 
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population, his vote shall count as equivalent to 
100, that is 1 for each 1,000 of the population; 
and where the Legislature is such that the legis- 
lator represents 10,000 of the population, his vote 
shall count as 10 on the same scale.“ 

Moving the relevant clause of the Union Con- 
stitution Committee's Report in the Constituent 
Vssembly on July 21, 1947, Jawaharlal Nehru 
said.” “One thing we have to decide at the very 
beginning is what should be the kind of govern- 
mental structure, whether it is one system where 
there is ministerial responsibility or whether it is 
a Presidential system as it prevails in the United 
States of America; many members possibly at first 
sight might object to this indirect election and 
may prefer an election by adult suffrage. We 
have given anxious thought to this matter and 
we came to the very definite conclusion that it 
would not be desirable, first because we want to 
emphasize the ministerial character of the govern- 
ment, that power really resided in the Ministry 
and in the Legislature and not in the President 
as such. At the same time we did not want to 
make the President just a figurehead like the 
French President. We did not give him any real 
power but we have made his position one of 
great authority and dignity. You will notice from 
this Draft Constitution that he is also to be the 
Commander-in-Chief of the Defence Forces just 
as the American President is. Now, therefore, if 
we had an election by adult franchise and yet did 
not give him any real powers, it might become 
slightly anomalous and there might be just extra- 
ordinary expense of time and energy and money 
without any adequate result. Personally, I am 
entirely agreeable to the democratic procedure; 
but there is such a thing as too much of demo- 
cratic procedure and I greatly fear that if we 
had a wide scale wasting of time, we might have 
no time left for doing anything else except pre- 
paring for the elections and having elections.” 

Dealing with the suggestion that if the Presi- 
dent was merely to be constitutional head, he 
could be elected by the Federal Legislature, Nehru 
explained that it would be too narrow a basis. 
The Federal Legislature, he thought, would pro- 
bably be dominated by one party or group which 
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would form the Ministry and if the same group 
elected the President as well, they would choose 
their own nominee and the President would be, 
under the circumstances, "even more a dummy 
than otherwise," The Committee, accordingly, 
adopted a middle course and the members of all 
the Legislatures from all over India would become 
voters. Nehru commended the proposal as the 
right method to choose a "good man who will 
have the authority and dignity in India and 
abroad."* 

Quite a number of amendments were proposed, 
but eventually the proposals of the Union Consti- 
tution Committee were accepted after Jawaharlal 
Nehru had agreed to two clarifactory suggestions. 
On a proposal by K. C. Reddy, he agreed that 
only the elected members of Parliament and the 
State Legislatures would constitute the electorate; 
and on a suggestion by Ajit Prasad Jain, he agreed 
to give consideration to the question of giving 
weightage to members of the Federal Legislature 
also. 

In the Draft Constitution of October 1947, the 
Constitutional Adviser made two alternative sug- 
gestions for the purpose of giving weightage to 
the members of the State Legislatures. The first 
suggestion made by him was that the population 
of each unit should be divided by the number of 
the elected members of the Legislature of the 
unit (Lower House in the case of the State with 
bicameral legislature) and each member would 
have as many votes as there were multiples of 
ore thousand in the quotient so obtained (re- 
mainders of more than 500 to be treated as one 
and less than 500 ignored); the average number 
of votes assigned to the members of the State 
Legislatures (that is, the total number of votes 
assigned to members of all the unit Legislatures 
divided by the total number of such members) 
was to be the number of votes to be assigned to 
members of Parliament. 


Alternatively, the Constitutional Adviser pro- 
posed that the number of the elected members, 
which a State Legislature would have on the scale 
of one member for every 100,000 of the population 
of the State was to be first calculated. If the total 
number of elected members exceeded the num- 
ber so calculated, the excess would be excluded 
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by lot and only the remaining members would be 
members ol the electoral college. If this proce- 
dure was followed there would be no need to give 
weightage.“ 

The Drafting Committee accepted as suitable 
the first of these suggestions and it was incor- 
porated in Draft Article 41. When Draft Article 
41 was discussed in the Constituent Assembly on 
December 10, 1948, K. T. Shah proposed an 
amendment suggesting that “The Chief Execu- 
tive and the Head of the State in the Union of 
India shall be called the President of India." 
Ambedkar replied that the — acceptance of the 
change in the designation of President would mean 
the adoption of the Presidential system of exe- 
cutive and not the parliamentary form of execu- 
tive as contained in the Draft Constitution. The 
amendment was negatived.* 

When the method of election was discussed, 
several amendments were moved. Ambedkar moved 
an amendment on behalf of the Drafting Com- 
mittee to give greater weightage to the members 
of Parliament than was proposed in the 
Draft Constitution, according to which a member 
of Parliament would have "such number of votes 
as may be obtained by dividing the total number 
of votes assigned to members of tbe Legislatures 
of the States....by the total number of such 
members, fractions exceeding one-half being 
counted as one and other fractions being disre- 
garded." Ambedkar proposed that the words "by 
the total number of such members" should be 
replaced by the words "by the total number of 
elected members of both Houses of Parliament", 
so that the total number of votes to be cast by the 
members of Parliament would be the same num- 
ber as that which the members of the State Legis- 
latures would have. This amendment was accep- 
ted by the Assembly. The electoral college, accor- 
ding to the Draft Constitution, was composed of 
all members of Parliament and the elected mem- 
bers of the State Legislatures. "Three suggestions 
were made regarding this composition. One 
of the suggestions made was that the electoral 
college would be composed only of elected mem- 
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bers, both of Parliament and State Legislatures 
and this was adopted by the Assembly with the 
amendment that the State Legislature would mean, 
where the Legislature was bicameral, the Lower 
House of the Legislature. 

There were quite a number of supporters of 
direct election. They believed that a directly 
elected President would have greater stature and, 
therefore, be a greater symbol of national unity. 
Such were the reasons put forward on the floor 
of the Constituent Assembly notably by the few 
Hindu members, who, while continuing to sup- 
port traditional cabinet government to be estab- 
lished in India, persistently advocated the direct 
election of the Head of the State. Their para- 
doxical attitude cannot be convincingly explain- 
ed. The major resistance to an indirectly elected 
President came from the Muslim members of the 
Assembly too. They favoured a directly elected 
head of the State primarily for self-protection.” 

The process of election of the President is ori- 
ginal and no other Constitution contains a simi- 
lar procedure. The President is elected by the 
representatives of the people sitting in two Houses 
of Parliament and in the Legislative Assemblies 
of the States. When the present Article 54 came 
up for consideration in the Constituent Assem- 
bly, on December 13, 1948, Ambedkar opposing 
an amendment by Prof. K.T. Shah that the Presi- 
dent should be elected on the basis of adult fran- 
chise, explained the representative character of 
the proposed electoral college. He observed, 
"We have provided that he shall be elected by 
the elected members of the legislatures of the 
states, who themselves are elected on adult suf- 
frage. He is also to be elected by both Houses 
of Parliament. The Lower House of Parliament 
consists of members elected from States, who 
themselves are elected on adult suffrage. The 
Upper Chamber is elected by the Lower Houses 
of the state legislatures, which are also elected 
on adult suffrage." 

Ambedkar's point was that in electing the Pre- 
sident, the entire electorate was represented 
through the elected members of the State Legis- 
. 
56. Ambedkar apparently favoured an indirectly 

elected Head of the State. But he had op- 
posed the traditional Cabinet government in 
his pamphlet: State and Minorities, What are 
their Rights. He did not speak against cabinet 


government in the Constituent Assembly, 
however. 
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lative Assemblies and the elected members of 
both Houses of Parliament. A point was made 
that a person seeking election to the Presidential 
office should be a mnon-party man. But Nehru 
confessed a “sneaking sympathy” for the propo- 
sition and said that the best that could be hoped 
for was the President's impartial behaviour in 
office. 


After providing im Article 54 that the Presi- 
dent shall be elected by an — Electoral College 
consisting of: (a) the elected members of both 
Houses of Parliament; and (b) the elected mem- 
bers of the Legislative Assemblies of the States 
(but not of the Union Territories), the Con- 
stitution proceeds in Article 55 to provide the 
procedure by the system of proportional re- 
presentation by means of a single transferable 
vote through secret ballot. The Constitution also 
provides for weighing of votes for the purpose 
of securing, as far as possible, uniformity in the 
scale of representation of different States, and 
as well as for securing parity between the States 
as a whole and the Union. For the purpose of 
securing such uniformity and parity the follow- 
ing method is laid down: 

In order to secure uniformity in the scale of 
representation of different States every elected 
member of the Legislative Assembly of a State 
shall have as many yotes as there are multiples 
of one thousand in the quotient obtained by 
dividing the population of the State by the total 
number of the elected members of the Assembly. 
To illustrate it for purposes of clarity it may be re- 
duced to a simple formula: 


Total population of the State a Tone 
(ascertained at the last census) |. Divided 
— MEX E UU 


Total number of the elected 
members in the Legislative Assembly 

Fraction exceeding one-half being counted as 
one. 


For securing parity between the States as à 
whole and the Union, each elected member of 
either House of Parliament shall have as many 
votes as may be obtained by dividing the total 
number of votes assigned to the members of the 
Legislative Assemblies of the States by the total 
number of the elected members of both Houses 
of Parliament. That is: 
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Total number of votes asaigned to elected une 
of the Legislative Asemblies of the States 


Total number of the elected members of both 
Houses of Parliament 

Fractions 
as one. 


Ihe Election Commission worked out for the 
Sixth Presidential election the value of each 
member of the Electoral College in Parliament 
and different States. The total value of the votes 
was 10,86,973. The value of votes of each Par- 
liament member was 702. The value of votes of 
Assembly members varied from State to State. 
The following table indicates the value of votes 
of each elector : 


exceeding one half being counted 


State No.of Vote value Total 
Assembly of each votes for 
seats member the State 
— tg XS o 
Andhra Pradesh 287 152 43,624 
Assam 114 198 14,592 
Bihar 324 174 56,376 
Gujarat 182 147 26,754 
Haryana 90 112 10,080 
Himachal Pradesh — n 3,408 
Jammu & Kashmir 6,308 
a 216 136 29,376 
Kerala 140 152 21,280 
Madhya Pradesh 320 130 41,600 
M tra 270 187 50.490 
Manipnr 60 18 1,080 
Meghalaya 60 17 1,020 
Nagaland 60 9 540 
Orissa 147 149 21,903 
Punjab 117 n6 18,572 
Rajasthan 200 "o 25,800 
TEE 32 
Nala 234 176 41,184 
Vater P % mw» 400 
Uttar Pradesh 
West Bengal 294 151 44,394 
Total Value 543,025 
Total value of votes for Members of 
Parliament 14 
Grand Total 10,86, 
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The Chief Election Commissioner fixes the 
programme for election. The nomination papers 
are called to reach the Returning Officer by the 
appointed date. Members of Parliament and 
Members of State Assemblies only can propose a 
candidate for election. Nominations are then 
scrutinised and the names of the validly nomina- 
ted candidates are published in the Gazette of 
India, The election is held on the fixed date in 
accordance with the system of proportional repre- 
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sentation by means of a single transferable vote, 
the voting being done in secret ballot. The can- 
didate who secures votes more than or equal to 
the quota of votes is declared elected. If at the 
first count no candidate is able to secure the re- 
quisite quota of votes, the candidate securing the 
least number of votes is eliminated and his votes 
are transferred among other candidates according 
to the second preferences on the ballot papers of 
the votes who gave him first preference. The pro- 
cess of eliminaion and transfer of votes continues, 
in accordance with Rule 6 of the Presidential Elec- 
tion Rules, till such a candidate is found who has 
obtained the requisite quota of votes, Disputes, 
if any, about the election of the President are 
heard and decided by the Supreme Court.* 


Oath or affirmation by the President 


Every President and every person acting as 
President or discharging the functions of the 
President is required, under Article 60, before 
entering upon his office, to make and subscribe 
in the presence of the Chief Justice of India or, 
in his absence, the seniormost Judge of the Sup- 
reme Court available, an oath or affirmation in 
the prescribed form. The oath or affirmation de- 
mands from him : 


(i) to faithfully execute the office of the Pre- 
sident or discharge the functions of the 
President; 

(ii) to preserve, protect and defend to the 
best of his ability the Constitution and 
the law; and 

(iii) to devote himself to the service and well- 
being of the people of India. 


The President of America, too, has to make 
an oath or affirmation of his office to “faithfully 
execute the office of the President”, and to the 
best of his “ability preserve, protect and defend 
the Constitution of the United States.” Both 
India and the United States resemble to that ex- 
tent and the language prescribed in both the 
Constitutions is very much alike. The idea of de- 
votion to the service and well-being of the people 
in the Indian Constitution has been borrowed 
from the Eire Constitution. According to 
Willoughby the oath or affirmation does not add 
to the legal liability or powers of the President. 
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The object is simply to impose a moral obliga- 
tion. 


THE VICE-PRESIDENT 


In response to the questionnaire issued by the 
Constitutional Adviser on March 17, 1947, K. M. 
Panikkar and Shyama Prasad Mookerjee sugges- 
ted that there should be a Vice-President of India 
who would act as President when there was a 
vacancy in the office. Panikkar also suggested that 
the Vice-President would also preside at the meet- 
ings of the Upper Chamber of the Union Legis- 
lature.” The Constitutional Adviser did not pro- 
vide for the office of the Vice-President in his memo- 
randum prepared on May 30, 1947. He had sug- 
gested that in the event of the absence of the 
President or of his death, removal from office or 
incapacity to discharge his functions, such func- 
tions would be performed by a commission con- 
sisting of the Chief Justice of India and the Pre- 
siding officers of the Union Legislature. He had 
also recommended that the Council of States pro- 
posed by him to advise the President on certain 
specific matters might by a majority of its members 
make such provision as it thought fit for the dis- 
charge of the functions of the President in any 
unforeseen contingency.” 

The Union Constitution Committee at its meet- 
ing held on June 8, 1947, decided in favour of hav- 
ing a Vice-President and, accordingly, recommend- 
in its report that he should be elected by both the 
Houses of Parliament in joint session on a system 
of proportional representation by means of the 
single transferable vote. The Vice president 
would be the ex-officio President of the Council of 
States ard perform the duties of the President 
in the event of latter's absence, or of his death, 
resignation, removal from office, incapacity to 
discharge his functions. 

This recommendation was discussed in the Cons- 
tituent Assembly on July 25, 1947," when a pro- 
posal was made that the Vice-President should 
— 
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also be elected by the same electoral college as 
constituted for the election of the President. This 
proposal was negatived by the Assembly. 

In the Draft Constitution of February 1948, 
prepared by the Drafting Committee, provisions 
were made incorporating these decisions. These 
articles were discussed in the Assembly on Decem- 
ber 28 and 29, 1948, when Ambedkar moved an 
amendment of formal character specifically provi- 
ding that the Vice-President would be entitled to 
such privileges, emoluments and allowances as 
might be determined by law for any period dur- 
ing which he was acting as, or performing the 
duties of, the President. The amendment also 
proposed that until such provision was made by 
Parliament, he should draw the same emoluments 
and allowances and be entitled to the same pri- 
vileges as were provided in the Constitution for 
the President." This amendment was adopted. 


There was a good deal of discussion in the Assem- 
bly on the removal of the Vice-President. K. T. 
Shah moved an amendment proposing that he 
could be removed from office only “for reason 
duly proved, or for any violation of the Consti- 
tution duly established, or for conviction for 
any offence constituting a disqualification for elec- 
tion to the office of the President, Vice-Presi- 
dent or member of Parliament, or for physical 
or mental incapacity duly certified, or for bri- 
bery or corruption duly proved.” Mahboob Ali 
Baig wanted to provide that the Vice-President 
could only be removed by a two-thirds majority 
of the Council of States, agreed to by a similar 
two-thirds majority of the total membership of 
each House. Dealing with Shah's amendment, 
Ambedkar did not consider it necessary to spe- 
cify bribery, corruption or the other offences and 
argued, that want of confidence “is a very large 
phrase and is big enough to. include any 
grounds such as corruption, bribery, etc.” 

The Constitution provides for the Vice-Presi- 
dent and the office is modelled partly on the 
similar institution in the United States. Like 
the American Vice-President, the Indian Vice- 
President is the ex-officio Chairman of the Coun- 
cil of States (Rajya Sabha), the Upper Cham- 
ber of the Union of India. The similarity 
between the two offices ends here. In the United 
States, the Vice-President must possess all the 
qualifications of a President and he is elected 
„„ . a a 
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by the same popularly elected electoral college 
which elects the President. The reason is obvi- 
ous. The American Vice-President succeeds to 
the Presidency in the event of the President's 
death, resignation or removal and continues in 
the office for the unexpired portion of his pre- 
decessor's term of office. The Vice-President of 
India, on the other hand, only acts as President 
in any casual vacancy in the office of the Presi- 
dent until a new President is elected and enters 
upon his office“ as did V. V. Giri on the death 
of Zakir Hussain, and B.D. Jatti on the death 
of Fakhruddin Ali Ahmed. The terms of office 
of the American President and Vice-President are 
identicaland both areliable to removal by im- 
peachment. The Vice-President of India is elected 
for a term of five years by an electoral college 
consisting of members of both Houses of Parlia- 
ment” and is liable to removal from office by a 
resolution of the Council of States passed by a 
majority of all the then members of the Coun- 
cil and agreed to by the House of the People“ 


But the most important dissimilarity between 
the two offices relates to their duties and func- 
tions. The Vice-President of India is the ex-officio 
Chairman of the Council of States and he draws 
his salary as an incumbent of that, office. In 
between the sessions of the Council of States 
he may even go abroad on a goodwill mission 
or on an invitation from foreign Governments, 
as did Radhakrishnan, Zakir Hussain, G.S. Pathak, 
B. D. Jatti, and M. Hidaytullah on many occasions. 
But neither he speaks for the Government nor 
has he any participation, either directly or in- 
directly, in the affairs of the Government. The 
Vice-President of India does need no training in 
administration, like his counterpart in the United 
States, as he fills only a casual vacancy and takes 
over the Rashtrapati Bhavan until the President 
resumes his duties or a new President is elected, 
in.no case later than six months from the date 
of occurrence of the vacancy,” and enters upon 
his office. 


A neat distinction need be made when the 
Vice-President acts as the President and when 
he is discharging the functions of the President. 
The Vice-President acts for the President in the 


03. Article 62/2). 
64. Article 66(1). 
65. Article 07(b). 
66. Article 62(2). 


498 


event of his death, resignation or removal until 
a new President is elected and he enters upon 
his office. But when the President is unable to 
discharge the functions relating to his office 
owing to absence, illness, or any other cause, 
the Vice-President discharges his functions until 
the date on which the President resumes his 
duties. Radhakrishnan twice discharged the func 
tions of the President and once Zakir Hussain 
when President S. Radhakrishnan fell ill, Jatti 
for N. Sanjiva Reddy when he went to the United 
States for treament and M. Hidayaullah for Zail 
Singh. The Vice-President, whenever he acts or 
discharges the functions of the President, exer- 
cises all the powers of the President and is en- 
‘titled to such emoluments, allowances and pri- 
vileges as may be determined by Parliament and 
until provision to that effect is made, such emolu- 
‘ments, allowances and privileges as are specified 
in the Second Schedule" But when the Chief 
Justice of India discharges the functions of the 
President, as envisaged in the Presidential (Dis- 
charge of Functions) Act, 1969, his emoluments, 
allowances and privileges remain the same as those 
.of the President and Parliament cannot alter 
them. 


' Election of the Vice-President 
- The Vice-President is elected by the members 
of an electoral college consisting of he members 
‘of both Houses of Parliament in accordance with 
the system of proportional representation by 
means of the single transferable vote. The voting 
is by secret ballot. The Vice-President must not 
.be a member of either House of Parliament or 
a House of the State Legislature and if he is of 
either of them, he shall be deemed to have vacated 
his seat in that House on the date on which he 
enters upon his office as Vice-President. No 
person shall be eligible for election for Vice-Pre- 
sident unless he is a citizen of India, has comp- 
leted the age of thirty-five years, and is qualified 
for election as a member of the Council of States 
and he must not hold any office of profit under 
the Government of India or the Government of 
any State or any local or other authority subject 
to the control of any of the said Government. 
"But a person shall not be deemed to hold any 
office of profit by reason only that he is the Pre- 
sident or Vice-President of the Union or the 
Governor of any State or is a Minister either for 
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the Union or for any State. 


The term of office of the Vice-President is five 
years. But he may resign from his office before 
the expiry of the normal term. The letter of re- 
signation is to be addressed to the President of 
India When V. V. Giri resigned on July 20, 
1969, he addressed his letter of resignation to the 
President of India, although he himself was the 
Acting President. This procedure he followed on 
the advice of the Attorney-General. The Vice-Pre- 
sident may also be removed from office by a re- 
solution passed by a majority of all the then mem- 
bers of the Council of States and agreed to by 
the House of the people" The Vice-President 
continues to hold office, notwithstanding the expi- 
ration of his term, until his successor enters upon 
his office.” 


Duties of the Vice-President 

The duties of the Vice-President, as said ear- 
lier, are two-fold. He is the ex-officio Chairman 
of the Council of States, presides over its meet- 
ings, and draws his salary in that capacity. 
"Though the office of the Vice-President is creat- 
ed by the Constitution, but he draws no salary 
in that capacity. When the Vice-President acts 
as President of the Republic or discharges the 
functions of the President, he ceases to perform 
the duties of the Chairman of the Council of 
Statés and is, accordingly. neither entitled to any 
salary nor allowances payable to that office. When 
the Vice-President acts for or discharges the func 
tions of the President he exercises all the powers 
of the President and enjoys all the privileges of 
that office. 


The Constitution does not authorise any one 
to determine whether the President is "unable to 
discharge his functions” or not. When the Con- 
stitution is silent, then, it is for the President 
himself to determine whether he is at any time 
unable to discharge his functions. But if the 
President is unable to determine that, say, owing 
to a sudden attack of serious illness, then, Par- 
liament may determine it under Artide 70. It 
reads: "Parliament may make such provision as 
it thinks fit for discharge of functions of the 
President in any contingency not provided for 
in this Chapter.” 


68. Article 67(a). 
69. Article 67(b). 
70. Article 67(c). 


The President 


POWERS AND DUTIES OF THE 
PRESIDENT 


Executive powers 

In the matter of the vesting of executive au- 
thority of the Union in the President and its 
exercise through the Ministry responsible to 
Parliament, the Government of India: Act, 1935, 
furnished a precedent. In his memorandum pre- 
pared by the Constitutional adviser for the use 
of the Union Constitution Committee," he bor- 
rowed the main provisions from the Government 
of India Act, 1935. K. M. Panikkar had suggest- 
ed in his reply to the questionnaire issued by the 
Constitutional Adviser on March 17, 1947, that 
the Head of the State should be the one expres- 
sion of its unity : the de jure nominal head of the 
executive; and also that he should be the Com- 
manderin-Chief of the Defence Forces of the 
Union.* Adopting this lead, the Union Constitu- 
tion Committee recommended that subject to the 
provisions of the Constitution the executive 
authority of the Federation would vest in the 
President, and it added that the Supreme Com- 
mand of the Defence Forces of the country should 
also be specifically vested in the President.” This 
was adopted by the Constituent Assembly. 


The related article was drafted by B. N. Rau 
and it was adopted by the Drafting Committee. 
When this article came up before the Constituent 
Assembly on December 16, 1948. K. T. Shah 
moved two amendments. The first was to declare 
that the sovereign executive power and authority 
of the Union would be vested in the President; 
an alternative amendment was to empower the 
President to exercise his authority with the advice 
and help of "such ministers, officers or. servants 
of the State as may be deemed necessary by him." 
Explaining ‘its purpose Shah said that the Presi- 
dent should have the right to consult any "expert 
officer" and seek his advice. While he would have 
no right to veto or discard the advice of his 
ministers, it would be his right and duty as the 
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head of the State and the person on whom the 
responsibility for administration ultimately ves- 
ted, to point out to his ministers the aspects of 
any matter which they had ignored or overlook- 
ed, in other words, he would continually warn and 
advise his ministers. For the proper performance 
of his functions, Shah maintained, that the Presi- 
dent should have the right to send for any officer, 
any expert, any state servant, in order to assist 
him in formulating his own views on the matters 
placed before him. 


The second was a lengthy amendment through 
which Shah sought to set out the functions of 
the President. This list of powers, inter alia, in- 
cluded the power to dissolve the Legislature, to 
place before it legislative and financial proposals; 
to assent or refuse assent to Bills passed by the 
Legislature, to declare war and make peace; to 
appoint all executive and judicial officers, inclu- 
ding ministers, and to conduct and supervise any 
referendum. A significant proposal covered by 
the amendment was that if a Bill, considered nece- 
ssary for the safety of the State, its integrity or 
defence or for safeguarding its interests in any 
emergency was not passed by Parliament, the 
President could, if necessary, hold a referendum 
of the people.. : 

K. M. Munshi and Alladi Krishnaswami Ayyar 
opposed these amendments vigorously as they saw 
in them an attempt to create a fundamental change 
in the whole structure of the Constitution and in- 
troduce the type of executive government as ob- 
tainable in the United States of America. Alladi 
Krishnaswami Ayyar forcefully put it that apart 
from the fact that the Constituent Assembly as well 
as its. various committees had decided on a parlia- 
mentary system of government in preference to the 
Presidential system, there were weighty reasons in 
favour of the former. He referred to the histori- 
cal conditions leading to the birth of the United 
States of America and the course of events that 
helped to: establish the Presidential system of go- 
vernment and how splendidly it had worked there. 
In India on the other hand, there could not be se- 
paration between the executive and the legislature; 
both must work in unison. : An infant democracy 
as India is, he emphasised, could not afford to take 
the risk of a perpetual cleavage, feud and con- 
flict between the executive and the legislature. The 
obiect of the new constitutional structure, was to 
prevent such a conflict and to promote harmony 
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between the different parts of the governmental 
system.” K.T. Shah's amendments and certain other 
amendments of a more or less verbal nature were 
negatived and the Constituent Assembly adopted 
the article as proposed by the Drafting Committee. 
At the revision stage it was numbered article 53. 
The President, unlike his counterpart in the 
United States, has no administrative — functions 
to perform and he has no power of control and 
supervision over the Ministries of the Union 
Government. They are presided over by Minis- 
ters whose advice is binding on him in the ex- 
ercise of his functions. 'The President is only a 
necessary adjunct of the governmental machi- 
nery. His authority is formal, though all executive 
actions of the Union Government must be ex- 
pressed to be taken in the name of the President. 
For that matter all contracts and assurances of 
property made on behalf of the Government of 
India are expressed to be made by the President 
and executed in such manner as the President 
may direct. Moreover, all officers of the Union 
are his officers and, consequently, his subordinates, 
and he has the right to be informed of all the 
affiairs of the Union. The President also makes 
rules for the convenient transaction of the busi- 
ness of the Government of India and for the 
allocation among Ministers of the said business. 
He has the right to be kept informed by the 
Prime Minister of all decisions taken by the 
Council of Ministers and seek such other infor- 
mation regarding the affairs of the Government 
of India as he may consider necessary and ex- 
pedient. The President may also ask the Prime 
Minister to submit for the consideration of the 
‘Council of Ministers any matter on which a 
decision had been taken by a Minister but which 
has not been considered by the Council. He may 
also require the Council of Ministers to reconsi- 
der the advice tendered to him, either generally 
or otherwise. de 


All important appointments are made by him 
and they include the Prime Minister of India, 
other Ministers of the Union, the Attorney-Gen- 
eral of the Union, the Comptroller and Auditor- 
General, Judges of the Supreme Court and the 
High Courts and the State Governors. Before 
appointing Judges, the President is bound to 
consult serving Judges, and he will be bound to 
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make these appointments on the advice of the 
Council of Ministers, which means in practice 
the Prime Minister. With regard to the appoint- 
ment of the Prime Minister, the choice of the 
President is obvious when the Constitution en- 
joins that the Council of Ministers shall be collec- 
tively responsible to the House of the People. 
Collective responsibility can only be enforced 
when the Council of Ministers is a team which 
plays the game of politics under the captaincy 
of the leader of the party in majority in the 
House of the People. The President may have 
some discretion in the selection of the Prime 
Minister, if no single party has a majority.” But 
even in that case it is the duty of the President 
to turn to a person who must be able to secure 
colleagues and with nis colleagues he must be able 
to secure the collaboration of the House of the 
People. The President’s choice, therefore, in the 
event of such a contingency is limited by politi- 
cal conditions. Legally, too, he cannot do other- 
wise as the President is under a constitutional 
obligation to exercise the executive power of the 
Union in accordance with the Constitution and 
the Constitution establishes a parliamentary form 
of government. 


Besides the appointment of high dignitaries 
of the State referred to above, the President has 
also the power to appoint the following adminis- 
trative commissions: An Inter-State Council, the 
Union Public Commission and a Joint Commis- 
sion for a group of States, the Finance Commis- 
sion, the Election Commission, a Commission to 
report on the administration of Scheduled Areas, 
Special Officer for Scheduled Castes and Scheduled 
Tribes, a Commission to investigate into the con- 
dition of backward classes, and a Commission on 
Languages. But all this he does on ministerial 
advice, , 

The President has the power to remove his 
Ministers, the Attorney-General of India, and 
the Governors of the States. But ministerial dis- 
missal by the head of the State is not the essence 
of a parliamentary system of government. No 
Government in Britain has been dismissed by the 
Sovereign since 1783 and no Monarch may today 
venture it, whatever be the legal opinion, unless 
he or she is determined to gamble in the most 
dangerous manner. The role of the Indian Presi- 
dent with relation to his Ministers is identical to 
LS SUSTINERE s 
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that of the British Monarch. Ambedkar emphasised 
this point in the Constituent Assembly. He as- 
serted, "Beyond the identity of names of the Heads 
of Governments of the Indian Union and the 
U.S.A., there is nothing in common between the 
form of government prevalent in America and 
that proposed in the Indian Constitution.“ He 
further added that the place of the President of 
India "in the administration is that of a ceremo- 
nial device on the seal by which nation’s deci- 
sions are made known. He will be generally 
bound by the advice of the Ministers. He can do 
nothing contrary to their advice; nor can dismiss 
any Secretary at any time. The President of the 
Indian Union has no power to do so, so long as 
his Ministers command a majority in Parliament.” 
Even in case of floor-crossing—a situation which 
was not visualised by the Constitution-makers— 
the President shall not have the power to decide 
by extra-parliamentary parleys that the Ministry 
has lost the majority. Parliament is the only 
forum where the loss of the majority should be 
demonstrated for it is impossible to predict that a 
Member or Members of Parliament who have 
decided to cross the floor, would not change their 
mind before the voting in Parliament. Moreover, 
it is Parliament's privilege to vote down a Minis- 
try and the President will not pre-judge it. Par- 
liament meets at regular intervals and the defectors 
and their supporters could as well wait till the 
next session and move a no-confidence motion 
against the Ministry. 


Military and foreign affairs 

The Constitution vests in the President the 
Supreme Command of the Defence Forces, but 
he is expressly required to exercise this power in 
conformity with law." Parliament has exclusive 
legislative power relating to the defence forces, 
war and peace. Declaration of war and peace, 
as under the British Constitution, is an executive 
function, but the Indian President will not dec- 
lare war or deploy the forces without or in 
anticipation of Parliamentary sanction. There 
ts no provision in the Constitution of the United 
States that the exercise of the power of the Presi- 
dent as Commander-in-Chief of the army and 
navy shall be regulated by law. Though the 
power to declare war belongs to Congress, yet 
the President may through his conduct of the 
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foreign affairs of the country bring about a situ- 
ation when declaration of war becomes a virtual 
necessity. 

All matters affecting relations with foreign 
countries are within the exclusive legislative 
competence of Parlament" and, as such, execu- 
tive power relating to foreign affairs is exercised 
by the Union and the diplomatic business is 
conducted in the name of the President. Dip- 
lomatic envoys and consular agents are accredit- 
ed in his name. All treaties and international 
agreements are negotiated and concluded in the 
name of the President, provided they do not 
involve the secession of the territory, payment of 
money or a change in the law made by Parlia- 
ment. But this power of treaty-making can be 
restricted by Parliament under Article 53 (3) (b), 
which provides that "nothing in this article 
shall....prevent Parliament from conferring by 
law functions on authorities other than the Presi- 
dent." 


Legislative powers 

The President is a component part of the Union 
Parliament, Article 79 provides that there “shall 
be a Parliament for the Unon which shall consist 
of the President and two Houses to be known res- 
pectively as the Council of States and the House 
of the People." The powers vested in the Presi- 
dent in relation to legislation are: 

The President has the power to summon 
and  prorogue Parliament“ and dissolve the 
House of the People (Lok Sabha)." The power 
to summon Parliament is, however, subject to 
the condition imposed by Clause (I) of Article 
85, that is, the President must summon Parlia- 
ment within six months from the last sitting 
of a session. If he fails to summon it within 
the prescribed time, there will be a breach of the 
Constitution. The President has also the power 
to summon a joint sitting of both Houses of 
Parliament in case of a deadlock between them 
over a non-Money Bill.“ 


Power of dissolution is one of the most impor- 
tant features of a parliamentary government. 
Dissolution means the end of the life of the 
representative House of the Legislature and 
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calls for a fresh election. During the last more 
than a hundered years in Britain there is no 
instance of refusal of a dissolution when advised 
by the Prime Minister. Nevertheless, the opinion 
has always prevailed in that country that the 
Monarch is free to disregard such an advice if 
he feels that the Prime Minister's right to ask 
for dissolution is being put to serious abuse. 
'There had been two definite occasions during 
the last sixty years when dissolution took place 
‘at the express desire of the King. 
Ihe issue of dissolution came up for active 
“consideration before the Constituent Assembly 
of India when Prof. K.T. Shah moved an amend- 
ment to Article 69 of the Draft Constitution, 
which corresponds to Article 85 of the Cons 
‘titution, making it obligatory for the Prime 
Minister to give in writing the reasons for the 
dissolution of the House of the People. Ambed- 
kar in reply (May 18, 1949) said that if the 


object of Prof. K.T. Shah was that the Prime 
Minister should not arbitrarily ask for dissolu- 


tion, the object would be served if the conven- 
tion regarding dissolution was properly observed. 
His exposition was that before granting the Prime 
Minister’s proposal for dissolution, the President 
should ascertain the feelings of the House by 
exploring the chances of another Ministry. If 
he found that “the feeling was there that there 
was no other alternative except dissolution, he 
would as a constitutional President undoubtedly 
accept the advice of the Prime Minister to dissolve 
the House. Therefore it seems to me that the in- 
sistence on having a document in writing stating 
the reasons why the Prime Minister wanted a dis- 
solution of the House seems to me useless and not 
worth the paper on which it is written. There 
are other ways for the President to test the feel- 
ings of the House to find out whether the Prime 
Minister was asking for bona fide reasons or for 
purely party purposes. I think we would trust 
the President to make a correct decision between 
the party leaders and the House as a whole. 1 
do not think that this amendment should be 
accepted.” Ambedkar admitted in the Consti- 
tuent Assembly that in a parliamentary gov- 
ernment there were only two prerogatives. 
which the Head of the State may exercise. One 
is the appointment of the Prime Minister and 
the other is the dissolution of Parliament. 


On December 7, 1970 the President dissolved 
the House of the People on the advice of the 


‘statesman Acharya Kripalani 
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Prime Minister. In her special broadcast to the 
nation justifying a Parliamentary poll a good 
one year ahead of schedule, Mrs. Indira Gandhi 
declared that she needed a fresh mandate from 
the people in order to remove the obstacles to 
her socialistic and secular policies. But what 
was expedient for Mrs. Gandhi was not accept- 
able to others. Several Opposition parties pro- 
tested against dissolution and even a seasoned 
characterised it as 
a major danger to democracy. In his article: 
Dissolution of Lok Sabha, he pointed out that 
power “is useful for serving a legitimate national 
cause. Power for its own sake or that of an 
individual is dangerous. Let the nation beware 
betimes."* 


Some of the political parties which challenged 
the Prime Minister's right to govern as head of 
the minority Government challenged her right 
to advise dissolution and since it was the first 
and consequently unprecedented act of dissolu- 
tion, some odd suggestions were made. The 
Jana Sangh Chief, Atal Behari Vajpayee, asked 
the President not to accept the Prime Minister's 
advice and suggested that he should tell the 
Prime Minister that the House “should pass a re- 
solution recommending dissolution of it." Another 
suggestion made was that the President should seek 
an advisory opinion of the Supreme Court. Some 
others suggested that the President should act 
"independently and a national caretaker Govern- 
ment be formed." It was even urged that Parlia- 
mentary election should not be held before the 
scheduled time because of the costs and the admt- 
nistrative inconvenience involved therein. 


All these arguments were not only irrelevant 
but the obvious expression of political imma- 
turity. While it may not be mandatory for the 
President to accept the Prime Minister's advice 
for dissolution“ there is no reason why the Prest- 


dent should refuse to accept such advice, when 
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the Prime ‘Minister intends to receive a new man- 
date from the electorate which may not be avail- 
able from their representatives. It is an appeal to 
the people, the ultimate sovereign and quite 
clearly the lesser sovereign (representatives) can- 
not veto the larger sovereign. Mrs. Gandhi's 
Government had lost its moral right to stay in 
office when the Supreme Court struck down the 
Presidential Order on the derecognition of the 
Princes. It was, accordingly, right and proper 
that the electorate would have been given the 
earliest possible opportunity to give its verdict on 
the conduct of the Government. The constitu- 
tionality of Presidential action in dissolving Par- 
liament was, therefore, beyond challenge. If he 
would have refused the Prime Minister's advice 
to dissolve Parliament, the President would have 
involved himself in active politics: the role which 
the Constitution never intended for him. 

But dissolution of the House of the People in 
August 1979 dragged President Sanjiva Reddy 
in an ugly political controversy. 
of the President to dissolve the House of the 
People on the advice of the Prime Minister, who 
had failed to face Parliament as commanded by 
the President himself, and ask Charan Singh to 
continue as Prime Minister, rejecting the claim 
of the Leader of the Opposition to form the 
Government on the specific understanding that 
he would establish his claim to majority on the 
floor of the House within a period of time the 
President might prescribe certainly violated not 
only the principle he had himself once enunciated 
so categorically but the very conventions on which 
hinges the functioning of parliamentary demo- 
cracy and in utter disregard of the intentions 
of the framers of the Constitution, The criticism 
was so bitter among the critics that one group, 
Janata Party headed by Chandra Shekhar, threa- 
tened to initiate proceedings for impeachment 
of the President. N. A. Palkhivala observed that 
the President’s decision to dissolve the House of 
the People "is, to use the language of studied 
moderation, unjustified to the point of constitu- 
tional improriety.” 

Neelam Sanjiva Reddy, when he was the 
Speaker, himself enunciated the principle, in 
his presidential address to the 33rd Emer- 
gent Conference of the Presiding Officers, held 
on Aparil 6, 1968, that in no circumstances 
"should it be left to the Governor to determine 
whether a Chief Minister continues to enjoy the 
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support of the majority of the members or not, 
even if the members make their opinion known 
to the Governor in writing. It is the prerogative 
of the Assembly to decide this issue.” The 
Presiding Officers Conference endorsed Reddy's 
principle. So did the Administrative Reforms 
Commission in its report in June 1969. The 
Report of the Governors’ Committee observed 
that “as a general proposition, it may be stated 
that, as far as possible, the verdict as to the 
majority support claimed by a Chief Minister 
and his Council of Ministers should be left to 
the legislature.” But as President of India, 
Sanjiva Reddy set it at naught what he himself 
had believed and others had accepted as the norms 
of parliamentary democracy. 


It is certainly the President’s prerogative that 
he may refuse dissolution if he felt that circum- 
stances justified such a refusal. This is evident 
from the provision of Article 85(2) (b) which 
says that the President “may from time to time 
dissolve the House of the People”. The contrast 
is significant in the use of the word “may” here. 
Most of the Articles relating to the powers of 
the President use the mandatory expression 
“shall”. Article 85(1) itself ordains that the 
President "shall from time to time summon each 
House of Parliament....but six months shall 
not intervene between its last sitting.... and the 
first sitting in the next session." 

But dissolution is always an exceptional re- 
medy and the President could well reject the 
advice tendered by Charan Singh Cabinet with- 
out proper assessment on the floor of the House 
whether Jagjivan Ram's claim could be sustained 
or not. If Charan Singh could be put in office 
of the Prime Minister, as leader of the minority 
group that had defected from the Janata Party 
and his was not even a recognised party of the 
House, on the commitment that he would seek 
a mandate from the House “at the earliest 
opportunity, say by the third week of August" 
the same principle could be applied to Jagjivan 
Ram when he was the recognised leader of the 
Opposition and the single largest party of the 
House.. 

The President is empowered by Article 86 
to address either House of Parliament or both 
Houses assembled together, and for that purpose 
require the attendance of Members. But it is not 
mandatory. Article 87 (1), however, makes it obli- 
gatory on the President that he “shall” address 
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both Houses of Parliament assembled together at 
the commencement of the first session after each 
General Election and at the commencement of 
the first session of each year and inform Parlia- 
ment of the causes of its summons. The Presi- 
dent's address corresponds to the Speech from 
the Throne in Britain and as in that country it 
is used for political purposes in making  pro- 
nouncements of the policy of the Government, 
both on the domestic and foreign affairs. The 
address, as the Speech from the Throne in 
Britain, is the handiwork of the Prime Minister 
and the President has to read it as it is. He 
cannot skip over some portion of the address as 
was done by the West Bengal Governor. Dharam 
Vira. The President, unlike a Governor, has no 
discretion to exercise and if there was presumed 
to be any, the Forty-Second Amendment as also 
the Forty-fourth expressly provide that there is 
none. 
Clause (2) of Article 86 empowers the Presi- 
dent to send messages to either House of Par- 
liament with respect to a Bill then pending in 
Parliament or otherwise, and a House to which 
any meassage is so sent shall with all the con- 
venient despatch consider any matter required 
by the message to be taken into consideration. 
This power given to the President is, indeed, 
very wide as the message may relate to any pend- 
ing Bill or to any other matter before Parlia- 
ment. But such a power is incongruous in the 
context of a parliamentary system as established 
in India. It corresponds to the American Presi- 
dent's power of sending message to Congress 
covering a vast range of problems indicating 
thé needs of the government and the necessity 
of either amending the exising law or enacting 
new legislation. But the American Presidency 
is not a part of the legislature and the Presiden- 
tial message is a gesture to friendly legislators 
by the President to support his policy and 
initiate the required measures. The President 
of India stands in no such need. His advisers 
are a part of Parliament, chosen from it and 
responsible to it. "They are always in Parliament 
to initiate new legislations or to offer amendments 
to the old, explain policy and defend adminis- 
tration, and to. participate in debates. If the 
President sends a message on a Bill which has 
ministerial support, it has no use and the Presi- 
dent unnecessarily drags himself into politics. 
The real power of the President, like the British 
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Monarch, depends upon "his willingness to keep 
off politics." If the President sends a message 
contrary to, and without the ministerial advice, 
then, he ventures to interfere with the consti- 
tutional responsibility of the Council of Minis- 
ters to Parliament and obviously defies the ad- 
vice tendered to him by the Council of Minis- 
ters in the exercise of his functions thereby vio- 
lating the Constitution and, consequently, mak- 
ing himself liable to impeachment. This is not 
likely to happen, but no one can predict the folly 
of human nature. 

The President is required to lay before Parlia- 
ment the Budget, and Supplementary Budget, if 
any; the report of the Comptroller and Auditor- 
General of India relating to the accounts of the 
Government of India; the recommendations of 
the Finance Commission and the explanatory 
memorandum of action taken thereon; reports of 
the Union Public Service Commission, and various 
other reports like the report of the special officer for 


‘Scheduled Castes and Tribes; and the report of 


the Commission to investigate into the conditions 
of the Backward Classes. He recommends mea- 
sures to Parliament involving the expenditure of 
Union moneys. "These functions the President 
clearly exercises on ministerial advice. 


The recommendations of the President are 
necessary before legislation can be introduced for 
the reorganisation of States or alteration of State 
boundaries. The views of the State Legislature 
or Legislatures must be ascertained before such a 
recommendation is made and the views so €x 
pressed are not binding on the President. As 
the President shall act on the advice of his Coun- 
cil of Ministers, it rests upon the decision of the 
latter whether the Bill should be introduced in 
Opposition to the views of the State Legislatures 
or not. 


Similarly, sanction of the President is necessary 
before legislation can be introduced relating to 
Money Bills, Bills involving expenditure, Bills 
affecting taxation in which States are interested. 
No Bill imposing restrictions on freedom of trade 
can be introduced in the State Legislatures with- 
out the previous sanction of the President. 

When a Bill passed by both the Houses of Par- 
liament is presented to the President, he may take 
any of the following three steps as provided by 
the Constitution : 

(1) he may give his assent to the Bill: 
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(2) he may withhold his assent : and 

(3) he may return it, if it is not a Money Bill, 
for the reconsideration of both the Houses of 
Parliament with a message for: (a) a total recon- 
sideration of the Bill, or (b) a partial reconsi- 
deration of the Bill. or (c) he may propose 
amendments to the Bill. 

Withholding assent to a Bill passed by Parlia- 
ment, is inconsistent with the principle of minis- 
terial responsibility and the President is not 
likely to venture it. The President has been 
given the power of veto over legislation with the 
intent that like the Sovereign in Britain he, too, 
should never use it. So long as the Council of 
Ministers commands a majority in Parliament 
and as long as Parliament remains representative 
of the people, it carries with it the mandate of 
the political sovereign. If the President with- 
holds his assent, he tampers with the will of the 
political sovereign expressed through their re- 
presentatives. 

If the President sends back a Bill for reconsi- 
deration and if such Bill is passed again by 
both Houses of Parliament with or without 
amendments as contained in the Presidential 
message, the President must give his assent there- 
to. 'This is of the nature of a 'suspensive veto' 
and is more or less identical to the suspensive 
veto power of the American President. The 
Constitution does not prescribe any time limit 
within which the Bill must be returned by the 
President for reconsideration. It simply says, 
“The President may as soon as possible return 
the Bill after it is presented to him.” Can the 
President indefinitely keep the Bill pending? 
The principle of ministerial responsibility again 
intervenes with political consequences if the Pre- 
sident tries to put it in cold storage. 


In fact, the provision of returning Bills, after 
they are passed by Parliament, is opposed to the 
basic principles of a Parliamentary government. 
It is tantamount to directing the Ministry to 
revise its policy. If the President objects to some 
provisions of the Bill or had to offer some sug- 
gestions thereon, the best opportunity for him 
was to communicate his views to the Cabinet be- 
fore the introduction of the proposed legislation 
in Parliament. The Constitution imposes a duty 
on the Prime Minister to communicate to the 
President all decisions of the Cabinet relating to 
the affairs of the Union and proposals for legis- 


lation and to furnish such information regarding 
administration of the affairs of the Union and 
proposals for legislation as the President may call 
for. "If the President is fully convinced of the 
futility of the measures of his ministers.” says Sri 
Ram Sharma, “he can dismiss them straightaway 
when they inform him of their intention of in- 
troducing it rather put them under indignity of 
being told by implication that they are incapable 
of leading the country and, therefore, the Presi- 
dent has taken charge of the administration.“ 
The Gonstitution-makers perhaps did not fore- 
see that by borrowing the instrument of ‘suspen- 
sive veto’ from the American Constitution they 
were not only creating legal complications but 
political confusion too. Rajendra Prasad, in spite 
of his unequivocal declaration on the nature of 
the Constitution in the Constituent Assembly as 
its President, attributed to the office of President 
of India enormously greater powers than those 
given by the Constitution. On September 15, 
1951, he sent a note to the Prime Minister in 
which he expressed the desire to act solely in his 
own judgment, independently of the Council of 
Ministers, when giving assent to Bills, when send- 
ing messages to Parliament and when returning 
Bills to Parliament for reconsideration, This 
desire was inspired by the Hindu Code Bill which 
had just been introduced in the provisional Parlia- 
ment.“ Prime Minister Jawaharlal Nehru im- 
mediately wrote back to the President and remin- 
ded him that “These are serious matters of great 
constitutional importance, They might involve a 
conflict between the President on one side and the 
Government and Parliament on the other. They 
would inevitably raise the question of the Presi- 
dent's authority and powers to challenge the deci- 


85. Sri Ram Sharma, Parliamentary Government 
in India, p. 41. 

86. The President wrote. .. . . I propose to watch 
the progress of the measure (Hindu Code 
Bill) in Parliament from day-to-day and if 
I feel at any stage that I should inform the 
Parliament also of my viewpoint, I may send 
to it & message when I consider it appropriate 
to do so. My right to examine it on its merits 
when it is passed by Parliament before giving 
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sion of Government and of Parliament. The con- 
sequences would obviously be serious.” He fur- 
ther added that “in our view, the President has no 
power or authority to go against the will of Par- 
liament in regard to a Bill that has been well 
considered by it and passed. The whole con- 
ception of constitutional Government is against 
any exercise by the President of any such autho- 


rity. 


The President replied to the Prime Minister 
on September 18, 1951 wherein he maintained 
that the Constitution “confers in unequivocal 
words on the President the right to address and 
send messages to Parliament... .Similarly, it also 
confers on him in unequivocal terms the right 
to declare either that he assents to a Bill or he 
withholds assent therefrom when it has been 
passed by Parliament and presented to him. . 
The meaning of the words which are clear and 
unequivocal in our Constitution is, I take it, 
sought to be curtailed by importing and reading 
into our Constitution certain practices and con- 
ventions of the British Constitution. While it 
is to be hoped that ordinarily and in most cases 
no difference between the Government and Par- 
liament on the one hand and the President on 
the other will arise, and the President will act in 
accordance with the convention of the British 
Constitution that the King acts on the advice 
of his Ministers, occasions requiring the President 
to take an independent line of his own cannot 
be altogether and entirely ruled out." After assi- 
gning his reasons for not always acting on the 
advice of his Ministers, the President wrote that 
in his view the Constitution “does not admit of 
a wholesale importation of all practices and con- 
ventions of the British Constitution.“ The 
President added that he would be the last person 
to create any conflict and would be prepared to 
go to the farthest extent to avoid it, if he could 
do it consistently with his conscience and his 
views about the Constitution. But "the time 
for taking any decision by me,” he concluded, 
"has not yet come, and I still, hope that it may 
not come. When it does, I will, of course, write 
to you and the Cabinet giving my reasons for 
any decision that T may take. I can only give 
you the assurance that I shall not take any deci- 
sion without giving my fullest. consideration to 
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all aspects of the question, particularly the 
question of constitutional correctness and pro- 
priety.““ 

The Prime Minister referred the contents of 
the President's letters to Alladi — Krishnaswami 
Ayyar and the Attorney-General, M. C. Setalvad, 
for their opinions. The Attorney-General com- 
municated his opinion on September 24, 1951 
and informed the Prime Minister that the func 
tions of the President “cannot be exercised by 
him without the concurrence of his Ministers 
and that in exercising them he is bound to act 
in accordance with the advice tendered by his 
Ministers.“ 


Alladi Krishnaswami Ayyar wrote two letters 
to the Prime Minister, the first on September 
20,1951, wherein he expressed the opinion that 
it was perfectly clear that the President "is in 
every respect in the position of a constitutional 
monarch in England or his representative in the 
Dominions, namely, the Governor-General and 
that there is no sphere of his functions in res- 
pect of which he can act without reference to 
the advice of his ministers. 'This holds good in 
respect.of his duty to assent to bills as to other 
matters. "Though the Constitution docs not go 
into details in this regard, Article 74 of the Cons- 
titution is sufficiently clear on this point.“ In 
his second letter, October 8, 1951, he wrote that 
the President's argument, if conceded, “will up- 
set the whole constitutional structure envisaged 
at the time when the constitution was passed, 
make the President a kind of dictator answerable 
to no one and will reduce the Indian Constitu- 
tion to a hybrid type which, has its counterpart 
neither in what is known as the Presidential 
type of Government as obtained in America nor 
the cabinet type of government known to Bri- 
tain and the Dominions nor to the system c 
government obtaining in France which in severa 
respects approximates to the system of govern; 
ment obtaining in Britain and the Dominions. 
He added that Prasad “seems to read every arti; 
cle of the Constitution in which the expression 
‘President’ occurs as conferring powers upon the 
President in his individual capacity without T€ 
ference to the Cabinet or the Council of Minis 
ters" But Article 74 “is all. pervasive in its 
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character and does not make any distinction bet- 
ween one kind of functions and another. It ap- 
plies to every function and power vested in the 
President whether it relates to addressing the House 
or returning a Bill for reconsideration or assent- 
ing or withholding assent to the Bill. It will be 
constitutionally improper for the President not 
to seek to be guided by the advice of his minis- 
ters in exercising any of the functions legally 
or technically vested in the President. The ex- 
presion aid and advice in Article 74, cannot 
be construed so as to enable the President to act 
independently or against the advice of the Cabi- 
net.“ A.G. Noorani succinctly says that "Dr. 
Prasad's demarche thus helped clarify the position 
once for all, though with results he could have 
hardly liked." The amended Article 74 now 
places the matter beyond the reach of any con- 
troversy. The advice tendered by the Council of 
Ministers is binding on the President. What he 
can do is that he may require the Council of 
Ministers to reconsider such advice and he is 
statutorily bound to act in accordance with the 
advice tendered after such recommendation.” 

The President also gives assent or may with- 
hold his assent to Bills passed by the State Legis- 
latures, but reserved for his consideration by a 
Governor. Where the Bill is not a Money Bill, 
the President may direct the Governor to return 
the Bill to the House or, as the case may be the 
Houses of the Legislature of the State together 
with such a message. When a Bill is so returned, 
the House or Houses shall reconsider it accord- 
ingly within a period of six months from the date 
of receipt of such message and, if it is again pass- 
ed by the House or Houses with or without amend- 
ment, it shall be presented to the President for his 
consideration. 


On August 8, 1948, just two months after the 
Draft Constitution had been published, Rajendra 
Prasad in his capacity as President of the Consti- 
tuent Assembly wrote to the Constitutional Advi- 
ser, B. N. Rau, seeking clarification whether a 
Governor could in his discretaion withhold assent 
from a Bill passed by the State legislature; and if 
the Governor referred the Bill to the President, 
could the President then assent or withhold assent 
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in his discretion. His argument was that if the 
Ministry at the Centre was the same as in the 
Province (State), presumably meaning that both 
could easily be Congress Ministries, the provision 
would be meaningless. The answers to Rajendra 
Prasad's questions could be found in the Draft 
Constitution itself and the relevant Articles there- 
to were 175, 176, 153 (1). The Governor was given 
only those discretionary powers which were ex- 
plicitly provided in the Draft Constitution (Arti- 
cle 143). And this power was not given in the 
case of assenting to or withholding assent from 
Bills or of referring them to the President, ex- 
cept that in certain situations the Governor could 
in his discretion refer a Bill back to the Legisla- 
ture together with his recommendations. If the 
Legislature again passed that Bill, with or with- 
out recommendations of the Governor, the Gov- 
ernor was bound to give his assent thereto (Arti- 
de 175). When the Bill was referred to the 
President by the Governor, he could assent to it, 
withhold assent or refer it back to Provincial 
(State) Legislature. No mention of discretion- 
ary power of the President was made in Article 
176. It was, accordingly, clear that the President 
was in this case, too, bound to act on the advice 
of his Ministers. 


The issue of reservation of Bills for the consi- 
deration of the President has become a matter 
of practical importance since 1967, when parties 
in power in some States are different from one 
at the Centre. It is possible that some of them 
may undertake legislation within their legal 
competence to give shape to their own economic 
and social ideologies and quite conceivably they 
may conflict with the policies and ideology of 
the party in power at the Centre. Should a 
Governor reserve such legislation for the conside- 
ration of the President and if he does, should the 
Union Government advise the President how he 
should dea! with the reference; whether he should 
return it to the State Legislature with a message 
for reconsideration, withhold his assent or keep 
the Bill pending indefinitely as no time limit is 
prescribed for the President to signify his assent. 
Surely, it was not the intention of the Constitu- 
tion-makesr to vest the Union Government in a 
Federal polity with such a sweeping power as to 
reduce the States to the subordinate position of 
mere administrative units as was the case before 
1920. There is also a similar provision in the 
Constitution of Australia empowering the Gover- 
nor of a State to reserve a Bill for the considera- 
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tion of the Crown." But the provision in the Aus- 
tralian Constitution differs from that in the Indian 
Constitution in two important respects. Firstly, 
that in Australia a Bill is reserved for the consi- 
deration of the Crown and not the Governor- 
General Secondly, the Crown is advised by the 
State Cabinet and not by the Commonwealth of 
Australian. Cabinet. It, thus, clearly establishes that 
the. Australian. Constitution does not tamper with 
the autonomy of the States. This is precisely what 
a federal polity demands. It is, accordingly, hoped 
that the President of India would exercise his 
judgment, when confronted with such a situation, 
after seeking the views of the State Cabinet and 
if need be, the advice of the Supreme Court as 
was done in the case of the Kerala Education 
Bill passed by the Communist Government when 
it was earlier in power. The Jammu and Kashmir 
Resettlement Bill, 1982, which subsequently, be- 
came an Act of the State Legislature after receiv- 
ing the assent of the Governor, was also referred 
to the Supreme Court for its opinion. “This alone 
would place the President,” says Asoka Chanda, 
"in correct relationship with States and conform- 


ing to the democratic principles of federal 
State. 


The President has been given far-reaching 
powers in the sphere of legislation when Parlia- 
ment is not in session. In no country with a writ- 
ten Constitution and the parliamentary type of 
government is the chief of the State the repository 
of such prodigious legislative powers. Clause (1) 
of Article 123 provides: “If at any time, except 
when both Houses of Parliament are in session, 
the President is satisfied that circumstances exist 
which render it necessary for him to take imme- 
diate action, he may promulgate such Ordinance 


as the circumstances appear to him to 
require.) Clause (2) of the same Article pro- 
vides that the Ordinance has the same force 
and effect as an Act passed by Parliament. 


The Ordinance so promulgated must be 
laid before both Houses of Parliament imme- 
diately after it reassembles, Tf Parliament dis- 
approves the Ordinance it lapses. If it is not dis- 
approved, it will automatically cease to operate 
at the end of six weeks from the reassembly of 
Parliament. Since the maximum period which can 
ee 
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elapse between two sessions of Parliament is six 
months, the maximum duration of an Ordinance, 
unless previously terminated by Parliament, 
can be six months and six weeks; seven and a 
half months. The President may withdraw the 
Ordinance at any time. 


A major question that engaged the attention 
of the Constituent Assembly was whether the 
President at the Cenrte and the Governors in the 
States should have the authority to promulgate 
Ordinances when the  Legislatures were not in 
session. The Constitutional Adviser included a 
clause in his memorandum of May 30, 1947 em- 
powering the President to promulgate Ordinances 
when Parliament was not in session. The exercise 
of ordinance issuing power was subject to two 
conditions. In the first place an ordinance 
could not make any provision which Parliament 
was not competent to enact; and, secondly, every 
ordinance was required to be placed before Par- 
liament and would cease to operate at the expi- 
ration of six weeks, from the reassembly of Par- 
liament. Parliament could also by a resolution dis- 
approve of an Ordinance in which case it would 
at once cease to have effect. 


The proposal was accepted without modifica- 
tion by the Union Constitution Committee and 
approved by the Constituent Assembly. It was 
then included in the Draft Constitution. 


The Ordinance-issuing power vested in the 
President is of the nature of an emergency 
power to meet the extraordinary situation in 
which it is not possible for the executive to get 
the necessary legislation enacted immediately by 
Parliament. Ambedkar explained to the Consti- 
tuent Assembly, when the relevant Article was 
being debated and there was vehement criticism 
against executive orders which virtually shut off 
a discussion, that “it is not difficult to imagine 
cases where the powers conferred by the ordinary 
law existing at any particular moment may be 
deficient to deal with a situation which may sud- 
denly and immediately arise. The emergency 
must be dealt with and it seems to me that the 
only solution is to confer upon the President the 
power to promulgate a law which will enable the 
executive to deal with that particular situation. 
Both the wording of Article 123(1) and Ambed- 
kar's defence of it make it clear that an Ordinance- 
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making power must be resorted to only in the 
event of emergency when immediately executive 
action is called for. 

But there has been a tendency on the part of 
the Government to resort to Ordinance-making 
power oftener than seems desirable. Mrs. Gandhi's 
Government had seen appropriate to promulgate 
in ten weeks between Parliaments last session 
and the Winter Session in 1980 spate of Ordinan- 
ces and nearly half of the 20 odd Bills that came 
before Parliament in its Winter Session were mea- 
sures to replace some of the 19 Ordinances that had 
been promulgated. One of these Ordinances was 
promulgated just one week before Parliament was 
to reassemble, The Opposition from all sides gave 
vigorous expression over this misuse of the Execu- 
tive power which the Chairman of the Council 
of States and the Speaker of the House of the 
People endorsed. 


Ananthasayanam Ayyangar, who was Speaker 
in 1959, presiding over a symposium on “Law 
and Democracy in India,” deplored the abitrary 
manner in which the executive was prone to use 
the Ordinance-making power of the President. 
“At time one felt,” he said, “that the promulga- 
tion of an Ordinance was delayed until a Parlia- 
ment session was prorogued." Such a procedure is 
highly objectionable, and in the words of Anan- 
thasayanam Ayyangar, “a negation of parliamen- 
tary democracy.” When the framers of the Cons- 
titution provided that any Ordinance issued must 
receive legislative sanction within the specified 
period, they were anxious that, as far as possible, 
democratic procedures and processes should be en- 
forced by the party in power in making laws. 
And, thus, emergency powers were to be exercised 
sparingly and only in case of real emergency. The 
Executive has paid scant attention to the inten- 
tion of the Constitution-makers during the last 
more than fifteen years and conventions. about 
the Executive's self-restraint as were built up un- 
der Jawaharlal Nehru's stewardship have been nulli- 
fied. The Government cannot technically be faul- 
ted for arguing that what it has done is absolutely 
Constitutional. But commonsense and conventions 
suggest that promulgation of indiscriminate Ordi- 
nances does not strengthen the free institutions 
to which India is constitutionally committed. 

Finally, the President nominates twelve mem- 
bers to the Council of States from among persons 
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having special knowledge or practical experience 
of Literature, Science, Art and Social Service. He 
may also nominate two Anglo-Indians to the 
House of the People if no Anglo-Indians other- 
wise get themselves elected to the House. 


Power of pardon 


The power of the Union to grant pardons, re- 
prieves, respites and remission of punishment as 
a specific matter to be included in the executive 
authority of the Union also came under consi- 
deration in the early stages of constitution-making. 
The position previously obtaining in India was 
that this power was for the most part regulated 
by provisions of the law, particularly the Code of 
Criminal Procedure. The Joint Select Committée 
(1933) recommended, “We think that under the 
new constitution the determination of application 
for commutation or remission of sentence under 
Section 401 of the Code should rest with the autho- 
rity primarily responsible for the preservation of 
law and order, namely, the Provincial Govern- 
ment, and the Federal Government, that is to say 
the Governor-General acting on the advice of his 
Ministers, as the successors of the Governor-Gene- 
ral in Council, should no longer possess this 
statutory power commuting or ‘remitting senten- 
ces. At the same time, we are reluctant to diminish 
the opportunities for appeal which are at present 
enjoyed under the Indian Jaw, and we recommend 
that the power now exercisable in this respect by 
the Governor-General in Council should hence- 
forth vest in the Governor-General acting in his 
discretion, to whom in addition there will, we 
assume, be delegated as at present the prerogative 
power of pardon."* Accepting this recommenda- 
tion the Government of India Act, 1935, had 
conferred on the Governor-General acting in his 
discretion the power to suspend, remit or com- 
mute sentences of death? But apart from these 
statutory powers, the prerogative of the Crown 
was also delegated to the Governor-General em- 
powering to grant to any person convicted of any 
criminal offence in British India, a pardon either 
free or subject to such conditions as he thought 
fit” 
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The Constitutional Adviser in his memoran- 
dum of May 30, 1947, did not mention to the 
President's power of pardon. But in reply to his 
questionnaire of March 17, 1947, Shyama Prasad 
Mookerji, had included the power to pardon and 
to "commute or remit punishment" as one of the 
functions of the President." The granting of 
pardon was also listed in the memorandum on 
the Principles of the Union Constitution, prepared 
by Gopalaswami Ayyangar and Alladi Krishna- 
swami Ayyar." The Unian Constitution Commit- 
tee recommended that right of pardon and the 
power to commute or to remit punishment im- 
posed by any court exercising criminal jurisdiction 
should be vested in ihe President, and a clause was 
added providing that such power of commutation 
or remission might also be conferred by law on 
other authorities.“ The recommendation of the 
Union Constitution Committee was considered by 
the Constituent Assembly on July 31, 1947. In 
order to bring the position in accord with a truly 
federal structure, N. Gopalaswami Ayyangar moved 
an amendment substituting the article proposed 
by the Union Constitution Committee. Explain- 

ing the object of his amendment Gopalaswami 

Ayyangar said that in practically all federations 

the power of pardon was divided between the 

head of the federation and the heads of the 
units. The principle on which the division was 
made was that the head of the federation had 
the power to pardon offences against the federal 
laws and the head of a unit had the power to 
pardon offences against the laws of the unit. 

Ananthasayanam Ayyangar moved an amend- 
ment suggesting that the President should have, 
in addition, the power of pardon in all cases 
where à person was sentenced to death in a Pro- 
vince. His intention was that the President would 
exercise this power concurrently with the Gover- 
nor. If a pardon was granted by a Governor the 
President would have no power to revoke it. But 
if the pardon was not granted by the Governor, 
the person sentenced to death would have a 
chance to go to the President. 


The Constituent Assembly accepted both these 
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amendments." But the consideration of the article 
was, however, postponed and when re-opened in 
September 17, 1949, T. T. Krishnamachari moved 
an amendment suggesting re-draft. The amend- 
ment was adopted by the Assembly without any 
discussion and the article so adopted became, 
with verbal changes, Article 72 of the Constitu- 
tion. It provides, “The President shall have the 
power to grant pardons, reprieves, respites or re- 
mission of punishment, or to suspend, remit or 
commute the sentence of any person convicted of 
any offence—(a) in all cases where the punish- 
ment or sentence is by a Court Martial; (b) in 
all cases where the sentence is a sentence of 
death." But the President's power of pardon does 
not affect the similar power of the Governors 
of the States. The President's power of pardon 
covers offences under acts relating to matters on 
the Union List and it does not relate to oflences 
committed against the Concurrent List unless 
Parliament by law has expressly excluded the 
executive power of the State on such matters. 
The President's power of pardon is exercised 
on the advice of the Home Minister." Early in 
November 1981, Billa and Ranga, sentenced to 
death in the Chopra children murder case ques 
tioned the validity of the President's rejection of 
their mercy petitions. The Chief Justice of India 
constituted an emergency bench, which sat àt his 
residence on a non-working day, to hear the peti 
tion. While admitting the petition the Chief 
Justice asked if there was a proper policy which 
determined the Presidents decision in mercy 
petitions. The Supreme Court, thus, became à 
party to challenge what had so far been regarded 
as the Pres'dent's absolute discretion to grant or 
deny reprieve to persons under death sentences. 
The Supreme Court had itself confirmed their 
death sentence on appeal. The petition was final- 
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ly dismissed, but the interference of the Supreme 
Court is significantly important. 


Miscellaneous powers 

There are many miscellaneous. powers of the 
President: making of rules as to the manner in 
which orders and instruments made by the Gov- 
ernment of India, in the name of the President, 
shall be authenticated; rules for the convenient 
transaction of the business of Government of 
India and for the allocation among ministers of 
the said business; rules, in consultation with 
the Chairman of the Council of States. (Rajya 
Sabha) and the Speaker ot the House of the 
People (Lok Sabha), as to the procedure with 
regard to joint sittings of, and. communications 
between, the Houses. The Presidents approval 
is also. necessary for rules made by the Supreme 
Court for regulating the practice and procedure 
of the Court. The President makes regulations 
determining the number of members of the 
Union Public Service Commission. their tenure 
and conditions of service, etc. He also makes 
regulations specifying the matters in which it 
shall not be necessary to consult the Union 
public Service Commission in respect of the 
services of the Union. 

The Constitution also confers on the President 
the power of taking the opinion of the Supreme 
Court on questions of public importance involv- 
ing a question of law as well as a question of 
fact. It means that the President can refer to 
the Supreme Court the question whether a pro- 
posed Bill will be ultra vires of the powers of the 
legislatures. The advisory opinion given by the 
Supreme Court is not binding on the President. 


EMERGENCY POWERS 

One of the major issues to engage the atten- 
tion of the Constituent Assembly members was 
the inclusion of adequate provisions in the consti- 
tution. which would enable unified, speedy and 
effective action in situations of emergent nature. 
The familiarity with and experience of the exer- 
cise of emergency powers in the past formed the 
background to shape the decisions of the consti- 
tution-makers on this vital and most pressing issue 
of the day. 

The British Government were politically 
shrewd enough to provide for adequate safeguards 
to protect interests that they considered to be 
vital whenever circumstances compelled them to 
grant an instalment of reforms. The Reforms of 
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1909 and 1919 vested the Governor-General and 
Governors with ample reserve powers to meet 
eventuality of any kind. The scheme of federation 
as envisaged in the Government of India Act, 
1985, divided and delimited legislative and exe- 
cutive authority between the Centre and the Pro- 
vinces posing two vital problems. ‘The first was, 
how to enable the Centre to direct and control 
Provincial policies in an emergency such as war 
or internal disturbance. The second problem was 
to provide for administrative mechanism in case 
of the failure of constitutional government in a 
Province. 

For both these problems the 1935 Act itself 
provided the answer. Section 102 provided that 
if the security of India or any part of it was 
threatened by war or internal disturbance the Pro- 
vincial Government would function in subordina- 
tion to the directions of the Central Government 
in all respects and for that matter the Central 
Legislature was armed with powers to legislate 
on any subject in the Provincial List. The Govern- 
ment of India was also empowered to control the 
exercise of executive authority in the. Provinces 
by issuing directions and if deemed necessary to 
assume executive power even in Provincial mat- 
ters." 

In the event of the failure of the constitutional 
machinery in a Province, the Governor could 
declare by proclamation that his functions to 
such extent as he considered necessary would be 
exercised in his discretion. The Governor could 
also through such a proclamation assume the 
powers vested in any Provincial authority includ- 
ing the Ministry and the Legislature and suspend 
such of the provisions of the Act applicable to Pro- 
vinces as he considered necessary and expedient?” 
Identical powers were vested in the Governor- 
General, but the Federal part of che scheme 
never came into operation and the Central Gov- 
ernment functioned and exercised its powers and 
authority in accordance with the provisions of 
the Government of India Act, 1919. 

Lord Linlithgow was the Governor-General of 
India when the Government of India Act, 1935, 
became operative in 1937. Since the Federal part 
of the Act did not become operative, he took full 
advantage of the situation and&reduced in prac- 
tice the Central Government "to a collection of 


Government of India Act, 1935, Sections 198 
and 126.A. 
107. Ibid., Section 93. 
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number of departments over whose decisions and 
policies he had the final voice, For months after 
the general election in 1937, Gandhi and Con- 
gress leaders challenged the right of the Gover- 
nors to interfere with the economic and social 
programmes of the Ministers through resort to 
the special powers vested in them by the Consti- 
tution." Even if the Federal part of the Gov- 
ernment of India Act, 1935, would have been 
operative, the Act had vested in the Governor- 
General sweeping powers which were likely to 
rouse Mussolini's envy, as Winston Churchill 
described it. 


It was against this background that the primary 
question was considered by the Constituent As- 
sembly in 1947, whether the President should 
have any personal powers to act independently 
of his Council of Ministers in the event of any 
threat to the peace and tranquillity of India or 
any part of it. The Union Constitution Committee 
at its meeting held on June 8, 1947, decided that 
the President should not have any such personal 
powers and that he would always act on the ad- 
vice of his responsible Ministers. 


‘The secondary question was whether the Gover- 
nor of a Province should possess the authority, 
as he possessed under the 1935 Act, to declare an 
emergency on his own initiative and without pre- 
vious consultation with his Ministers, or he was 
simply to report to the President the existence or 
great threat of an emergency leaving it to the 
President to take the necessary decision thereon. 
This question was discussed at a meeting of the 
Provincial Constitution Committee held on June 
9, 1947 and following the discussions the matter 
was considered again at a joint meeting of both 
the committees on June 10. The joint meeting 
of the Union Constitution Committee and the 
Provincial Constitution Committee took the deci- 
sion that if the Governor apprehended a grave 
menace to the peace and tranquillity of a Pro- 
vince or any part of it, he would send a report 
to the President and further action would be 
‘taken by the President, that is the Government 
at the Centre. The Provincial Constitution Com- 
mittee accepted this view. It was, however, made 


— — — 
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Constitutional History of India 


dear by the Committee that while sending his re- 
port to the President, it would not be necessary 
for the Governor to get concurrence of his Minis- 
ters. 40 

There was no reference at this stage to an 
emergency situation which threatened peace and 
order of the country as a whole. Nor was there 
any provision either in the Report of the Pro- 
vincial Constitution Committee or in the Report 
of the Union Constitution Committee conferring 
any emergency powers either on the President 
or on a Governor to take any action on the 
occurrence of an emergency situation. The Report 
of the Provincial Constitution Committee con- 
tained a clause conferring a special responsibility 
on the Governor for the prevention of any 
grave menace to the peace and tranquillity of 
the Province or any part of it. It was also pro- 
vided that in the discharge of his special respon- 
sibility the Governor should act in his discre- 
tion. Vallabhbhai Patel Chairman of the Provin- 
cial Constitution Committee, was, however, speci- 
fic that this did not mean that the Governor could 
act independently or against the advice of his 
Ministers. He explained in the Constituent As 
sembly that the committee “in settling this ques 
tion intended to convey that the Governor 
shall have only the authority to report to the 
Union President about the grave situation arising 
in the Province which would involve a great 
menace to the peace of the Province. It was not 
their intention that this power or authority is 
to be exercised by the Governor which may per 
haps bring a conflict between the Ministry and 
the Governor.... The proper course would be to 
limit his powers to the extent of authorizing him 
to report to the President... .'"" 


When the Report of the Provincial Constitu- 
tion Committee came up for consideration in the 
Constituent Assembly, K. M. Munshi moved an 
amendment seeking to enable a Governor, if he 
was satisfied in his discretion that a grave situation 
had arisen which threatened the peace and tran- 
quillity of the Province and it was not possible 
to carry on government in accordance with the 
advice of his Ministers, to assume to himself a 
a proclamation all or any of the powers veste 
in any Provincial body or authority. The pro 
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clamation was to be communicated to the Presi- 
dent immediately for appropriate action under his 
emergency powers and would cease to operate 
after two weeks." 


Hriday Nath Kunzru described Munshi's amend- 
ment as conferment of drastic powers on the 
Governor and, accordingly, moved an amendment 
limiting the Governor's functions to reporting to 
the President and it would be for the President 
to take such action as he considered necessary on 
the report under the emergency powers vested: in 
him."* Vallabhbhai Patel, who moved the Report of 
the Provincial Constitution Committee, accepted 
Munshi's amendment which was later adopted 
by the Constituent Assembly. 

The memorandum prepared by the Constitu- 
tional Adviser (May 30, 1947) on the principles 
of the Union Constitution did not contain any 
specific provision relating to an emergency situa- 
tion. But a special responsibility was conferred on 
the President for the prevention of a grave 
menace to the peace and  tranquillity of the 
Union or any part of it, and so far as his special 
responsibility was concerned, the President could 
act on his own personal authority overruling or 
Where necessary ignoring his Council of Ministers. 
In the joint memorandum submitted by Gopala- 
swami, Ayyangar and Alladi . Krishnaswami Ay- 
yar, there was a clause conferring on the Centre 
special powers in an emergency, threatening the 
security of India, whether by war or internal dis- 
turbance. The Federal Legislature was authorized 
in such a sitution to make laws for a unit of the 
federation with respect to any of the matters 
within the exclusive competence of the unit Legis- 
lature e K. T. Shah had in his memorandum pro- 
posed conferring on the President power to issue 
àn Ordinance in the event of a national emergency 
with the consent of the Legislature and the po- 
Wér to suspend the Constitution in an emergency 
for three months in any part of the country 
K. M. Panikkar in his reply to the questionnaire 
on the functions of the President had suggested 
that he should "be responsible to see that the in- 
tegrity of the Constitution was maintained and 
. l.... a a ot. 
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that necessary and sufficient action was taken to 
meet any emergency that might arise in the Union 
in the day-to-day working of the administration.” 
Shyama Prasad Mookerjee held the view that in 
case of a grave emergency and in matters of con- 
flict between two units, the President on the ad- 
vice of the Union Cabinet should have all the 
powers necessary, including the power to suspend 
or annul the acts, executive or legislative, of a 
Provincial Government.“ 


The Report of the Union Constitution Com- 
mittee did not contain any provision for the as- 
sumption of special powers in the event of an 
emergency. When the Report was considered in 
the Constituent Assembly, K. Santhanam drew 
attention to this fact and suggested the inclusion 
of a separate section dealing with “emergency 
powers” and proposed specific provisions to that 
effect."  Gopalaswami Ayyangar agreed with 
Santhanam and admitted the need for provision in 
the Union Constitution for the powers of the 
Central Government in the event of an emer- 
gency in a Province. But the question whether the 
powers to be vested in the President should be 
so all-comprehensive as suggested by Santhanam 
required serious consideration. The substance and 
language of the provision to be made for this pur- 
pose, he suggested, should be considered by those 
who frame the text of the Constitution. On this as- 
surance Santhanam's, as well as similar one 
moved by B. N. Gupta, was withdrawn. as 


The Draft Constitution prepared by the Cons- 
titutional Adviser in October . 1947, contained 
three clauses (162, 182 and 191). dealing with 
emergency. Following the lines of the Govern. 
ment of India Act, 1935, these clauses provided 
greatly increased powers to the Centre during 
war or other national emergency. A provision was 
also included for dealing with an emergency of 
a purely Provincial dimension. The Drafting Com- 
mittee redrafted and rearranged these provisions 
in the Draft Constitution of February 1948. In 
Part VI of the Draft Constitution a chapter was 
included containing one article dealing. with 
grave emergency when it was not possible to carry 
on government of the Province in accordance 
with the provisions of the Constitution. The 
powers of the Union Government in a situation 
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of emergency were induded by the Drafting Com- 
mittee in a separate part of the Draft Constitu- 
tion consisting of six articles (articles 275 to 280). 
The Committee provided for two separate situa- 
tions envisaged in the Draft of the Constitutional 
Adviser—a national emergency affecting the secu- 
rity of the Union or any part of it, and an 
emergency confined to a State. Draft article 275 
empowered the President, when he was satisfied 
that there was a grave emergency whereby the 
security of India was threatened, whether by war 
or domestic violence, to issue a proclamation of 
emergency making a declaration to that effect. It 
was also made clear that a proclamation of emer- 
gency could also be issued even before the 
actual occurrence of war or domestic violence if 
the President was satisfied that there was immi- 
nent danger thereof. The Proclamation would 
cease to operate after six months unless approv- 
ed by resolution of both Houses of Parliament. 
Artide 276 gave the Union Government full 
power during the period the proclamation of 
emergency remained in force to issue directions to 
State Governments as to the manner in which 
their executive authority was to be exercised. The 
Union Parliament was also empowered to legis- 
late on any subject in the State List. Article 277 
empowered the Union Government to vary the 
provisions of the Constitution relating to the dis- 
tribution of certain heads of revenue between the 
Centre and the States. Draft article 978 dealt with 
the powers of the Union Government when a 
proclamation was issued by the Governor of a 
State. Draft Article 279 empowered the Union 
Government during the period when the procla- 
mation of emergency remained in force to act 
in contravention of fundamental rights provisions 
concerning freedom of speech and expression, 
assembly, movement to form associations and 
unions and the right of residence, property, pro- 
fession, trade or business. Draft article 280 em- 
powered the President to declare by order that 
the right to move courts for the enforcement of 
fundamental rights would remain suspended dur- 
"i the period beca proclamation of emer- 
cy was in force and for a period i 

six months thereafter. Mor TORRE ME 
l Two important amendments. were subsequently 
made to these provisions by the Drafting Com- 
mittee. First, a new article would place on the 
Union a duty of protecting every State, and se- 
cond, the responsibility of an intervention in a 
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State, when it was faced with the threat of a 
breakdown of the constitutional machinery, would 
be exclusively that of the Union Government and 
the Governor would not have any powers of his 
own to intervene in such a situation even for a short 
period. The President was competent to act on 
the basis of a report of the Governor or otherwise. 


The proposal relating to financial emergency 
was introduced by Ambedkar in the Constituent 
Assembly on October 16, 1949. The financial emer- 
gency provisions enabled the Union Government 
to direct a State to reduce the salaries and allow- 
ances of all or any class of its staff and empower- 
ed the Union Government to reduce the salaries 
and allowances of its own staff as well as those of 
judges of the Supreme Court and High Courts. 
An express provision was also added that failure 
on the part of a State to comply with any direc 
tions would be deemed to be a failure to carry 
on the government in accordance with the provi- 
sions of the Constitution. 


At the revision stage the Drafting Committee 
decided to introduce a new article of general 
application in the Constitution. The Committee 
felt that there were a large number of provisions 
in the Draft Constitution which, both in normal 
times and periods of emergency, enabled the 
Union Government to issue directions to the 
State Governments, but it was silent as to the 
Nature and extent of the power to be conferred 
on the Union Government to ensure that these 
directions were carried out. The Draft provisions 
relating to financial emergency had specifically 
provided that the failure on the part of the State 
Government to comply with any direction issued 
by the Union would be deemed to be failure on 
the part of the State Government to carry on the 
Government of the State in accordance with the 
provisions of the Constitution, but such a provi- 
sion did not exist with respect to other articles. 
To make its application uniform the Drafting 
Committee decided to separate this clause from 
the articles relating to financial emergency and 
to insert a new article 365 in the Constitution 


providing, “where any State has failed to comply 


with, or to give effect to, any directions given in 
the exercise of its executive power of the Union 
under any provision of this Constitution, it shall 
be lawful for the President to hold that a situa: 
tion has arisen in which the Government of the 
State cannot be carried on in accordance with the 
provisions of this Constitution." 


The President 


EMERGENCY POWERS 
Kinds of Emergency 


Besides the Powers enumenrated above, the 
President has been vested with emergency powers 
which are divided under three distinct heads : 

(1) An emergency arising out of a threat to 
the security of India or any part of it by war 
or external aggression or armed rebellion. A 
Proclamation of Emegency may be made by the 
President at any time if he is satisfied that the 
security of India or any part thereof is in dan. 
ger or is likely to be in danger either due to 
war or external aggression or armed rebellion.* 

(2) Failure of constitutional machinery in a 
State. The President is empowered to make a 
Proclamation when he is satisfied that the Gov- 
ernment of a State cannot be carried on in accor- 
dance with the provisions of the Constitution, 
cither on the report of the Governor of the State 
or otherwise. 


The two kinds of Prodamation—Proclamation 
of Emergency (Articles 352 and 360) and 
Proclamation of failure of constitutional ma- 
chinery in a State (Article 356) —differ on the 
grounds leading to the Proclamation as well 
as to the effects. The Proclamation of Em 
may be necessitated whenever the security of 
India or any part of it is threatened or is deemed 
to be threatened either due to war or external 
aggression or armed rebellion, or whenever the 
financial stability or credit of India is threaten- 
ed. The Proclamation of the failure of consti- 
tutional machinery, on the other hand, is ne- 
cessitated whenever the Government of a State 
cannot be carried on in accordance with the pro- 
vision of the Constitution. A threat to the 
Security of India or a threat! to her financial 
Stability may not lead to the Proclamation of 
failure of the constitutional ma in a 
State. The obvious ground in the latter case is 
either failure of the constitutional machinery in 
a State, or the refusal of a State to discharge its 
Constitutional obligations. 4 

* Article 352(1). , f 

Article 356(1). 
120. Article 36001). 


4recdoma, 
may be suspended by a law ar an executive 


when a Proclamation of failure of constitu- 
tional machinery in a State is made. Neither 
any of the Fundamental Rights suspended 


power thereof is to be exercised, (ii) the legisla- 

tive competence of the Union Parliament is 

widened and it acquires the power to legislate 

on subjects included in the State List, and (ii) 

the President is empowered to modify, by his 

own Orders the provisions of the Constitution 
with regard to financial matters But in case 

of a Proclamation of failure of the constitutional 

machinery the Government of the State concern- 

edis superseded by the Union except the High 
Court The State Legislature is suspended or 
dissolved and the State executive in whole or 
in part. 

Emergency due to external aggression or armed 
rebellion - 


* Proclamation of Emergency may be issued 
by the President, under Article 352 (1), if he is 
satisfied that a grave emergency exists whereby 
the security of India or of any part of the terri- 
tory of India is threatened, whether by war or 
external aggression or armed rebellion. Explana- 
tion’ of the Article lays down that the Proclama- 
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tion of Emergency authorized by clause (i) may 
be made before the actual occurrence of war or 
of any such aggression or armed rebellion if the 
President is satisfied that there is imminent dan- 
ger thereof. 

Two things are quite dear. A Proclamation of 
Emergency may be issued either after the emer- 
gency has arisen or it may be issued when there is 
imminent danger thereof. In regard to both 
these conditions, the satisfaction of the President 
is decisive. In other words, it is not necessary 
that the President should wait for the emergency 
actually to arise before he issues the Proclama- 
tion; imminence of the danger of an emergency 
also authorizes him to act. But the imminence of 
danger of an emergency, as Gajendragadkar says, 
"must be real imminence and not a delayed or re- 
mote imminence.’”” 

As a measure of abundant caution and to safe- 
guard against the abuse of ers vest- 
ed in the President, under Article 352, the Consti- 
tution (Forty-fourth Amendment) Act, 1978, pro- 
vides that the President shall not issue a Procla- 
mation declaring emergency or a Proclamation 
varying such Proclamation unless the decision of 
the Union Cabinet (that is to say, the Council 

consisting of Prime Minister and other Minis- 
ters of Cabinet rank appointed under Article 
75) that such a Prodamation may be issued has 
been communicated to him in writing“ 

A Proclamation of Emergency is required to be 
laid before each House of Parliament and it ceases 
to operate at the expiry of one month“ unless 
before the expiry of that period it has been 
approved by resolutions of both Houses of Par- 
liament by a majority of total membership of 
each House and by a majority of at least two- 
thirds of the members of the House present and 
voting. If a Proclamation is issued at a time 
when the House of People (Lok Sabha) has been 
dissolved or its dissolution takes place during 
the period of one month when the Emergency is 
in force, in that case the Proclamation declaring 
Emergency must be approved by the Council of 
States by a majority of its total membership and 


Amendment) Act. 1978, by omitting Clause 
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by a majority of not less than two-thirds of its 
members present and voting. It must also be 
approved by the newly elected House of the People 
by a majority of its total membership and two- 
thirds of the members present and voting. If the 
House of the People (Lok Sabha) does not pass 
such resolution within thirty days of its first sitting, 
the Proclamation ceases to operate after the ex- 
piry of thirty days from the date on which the 
House sits after its reconstitution. 

If the House of the People approves the 
Proclamation, it continues in operation for a 
period of six months and it shall cease to 
operate, unless previously revoked, after the 
expiry of six months from the date of passing 
of the second resolution by the House of the 
People. The Proclamation can be renewed for 
a further period of six months at a time and for 
“so often“ as deemed necessary if the resolution 
to that effect is each time passed by each House 
of Parliament by a majority of the total mem- 
bership of that House and by a majority of not 
less than two-thirds» of the members of that 
House present and voting. It means that the 
duration of the emergency, after the expiry of 
one month from the time of its Proclamation, 
cannot exceed for more than six months at à 
time, but there is no limut on the total length 
of time during which the Proclamation of Emer 
gency can continue to remain in force provided 
each time before the expiry of six months it 18 
approved by each House of Parliament by wg 
prescribed majority of the total membership i 
two-thirds majority of the members present an 
voting. 

If the dissolution of the House of the People 
(Lok Sabha) takes place during any period 5; 
six. months and a resolution approving, the 
continuance in force of the Proclamation o 
Emergency has been passed. by Fhe, BP 
majority, by the Council of States (Rajya Sa 
but no resolution to that effect had been passe 
by the House of the People (Lok Sabha) before 
the expiry, of six months, the Proclamation 

iry of thirty days 
cease to operate after the expiry im 
from the date on which the newly elected Ho 
first sits, unless its continuance in force !5 y 
approved by the requisite majority of the 1 
membership of the reconstituted House E its 
a majority of not less than. two-thirds © pr 
members present and voting before the exp! 
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of the specified period of thirty days." 

In order to remove all doubts about the 
declaration of a Proclamation of Emergency and 
to remove ambiguities, if any, in Artide 352, the 
Constitution (Thirtyeighth Amendment) Act. 
1975, inserted two Clauses (4) and (5) therein. 
Clause (4) provided, "The power conferred on 
the President by this Article shall include the 
power to issue different proclamations on diffe- 
rent grounds, being war or external aggression 
or internal disturbance, or imminent danger of war 
or external aggression or internal disturbance, 
whether or not there is a proclamation already 
issued by the President under Clause (l) and 
such proclamation is in operation." This provi- 
sion removed all doubts whether the President 
could issue another Proclamation of Emergency 
on any other ground when one Proclamation was 
already in operation. There could be a series of 
permissible Proclamations provided the grounds 
in each case were different. For example, Procla- 
mation of internal disturbance could go together 
with the Proclamation of threatened external 
aggression or even a third might be added if the 
ground was different. 

Clause (5) had two parts. Sub-clause (A) pro- 
vided that notwithstanding anything in this Con- 
stitution, “The satisfaction of the President men- 
tioned in clause (1) and cause (3) shall be final 
and conclusive and shall not be questioned in any 
court on any ground.” Sub-clause (B) also debar- 
red the Supreme Court or any other court to en- 
tertain any question on any ground regarding the 
validity of (i) a declaration made by Proclama- 
tion by the President to the effect whether dan- 
ger to the security of India either due to war, ex- 
ternal aggression or internal disturbance existed 
or not, and (ii) the continued operation of such 
proclamation. As a measure of abundant caution 
the Amendment stated that “in Article 352 of 
the Constitution, after clause (3), the following 
clauses [(4) and (5)] shall be inserted, and shall 
be deemed always to have been inserted.” ‘The 
implication of this provision was important as it 
legalised any action of the President in the past 
the validity of which might be considered doubt- 
ful and, therefore, was likely to be questioned in 
à court, or was pending in any court for decision. 

The Constitution (Forty-fourth Amendment) 
Act, 1978, omitted clause 5 and renumbered clause 
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(4) as clause (9) which reads, “The power con- 
ferred on the President by this article shall in- 
clude the power to issue different Proclamations 
on different grounds, being war or external aggres- 
sion or armed rebellion or imminent danger of 
war or external aggression or armed rebellion, 
whether or not there is a Proclamation already 
issued by the President under clause (1) and such 
Proclamation is in operation." The effects of 
clause (9) remain the same as under clause (4) 
inserted by the Constitution (Thirty-eighth 
Amendment) Act, 1975. 

Clauses (7) and (8) of Article 352 deal with 
the procedure for revoking a Proclamation declar- 
ing Emergency or a Proclamation varying such 
Proclamation issued subsequently if the House of 
the People passes a resolution disapproving, or, 
as the case may be, disapproving the continuance 
in force of such a Proclamation. If the House of 
the People is in session a notice in writing signed 
by not less than one-tenth of the total number 
of members of the House of the People may be 
addressed to the Speaker signifying their inten- 
tion to move a resolution for disapproving, or, 
as the case may be, for disapproving the conti- 
nuance in force of, a Proclamation declaring 
Emergency, under Clause (I) of Article 352 ora 
Proclamation varying such Proclamation under 
Clause (2) of the same Article. If the House of 
the People is not in session the notice signifying 
the intention to move such a resolution is to be 
addressed to the President of India. On receipt 
of such a notice by the Speaker if the House of 
the People is in session, or the President, if the 
House is not in session, a special sitting of the 
House of the People shall be held within fourteen 
days from the date on which such notice is receiv- 
ed for the purpose of considering the resolution. 
If the House of the People passes the resolution 
disapproving the Proclamation declaring emer- 
gency or disapproving the continuance in force 
of such a Proclamation, the President shall revoke 
Proclamation declaring Emergency or disapprov- 
ing its continuance in force. Revocation of the 
Proclamation is the exclusive privilege of the 
House of the People. The members of the Coun- 
cil of States have neither the right to initiate a 
resolution revoking Emergency nor a resolution 
passed by the House of the People to that effect 
is subject to their approval. The Constitution is 
also silent about the majority required in the 
House of the People supporting the resolution 
revoking the Proclamation. Clause 7 of Article 
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352 simply says, "Notwithstanding anything con- 
tained in the foregoing clauses, the President shall 
revoke a Proclamation issued under clause (I) 
or a Proclamation varying such Proclamation if 
the House of the People passes a resolution dis- 
approving the continuance in force of such Pro- 
clamation.” In the absence of an express provi- 
sion of the majority required to pass such a reso- 
lution the only inference is an absolute majority 
of the members present and voting. 


Prior to the enactment of the Forty-fourth 
Amendment there did not exist any provision in 
the Constitution authorising the members of the 
House of the People to move a resolution for 
disapproving a Proclamation of Emergency or its 
continuance. The decision of revoking it rested 
with the President alone. The House of the 
People could only disapprove the resolution of 
the Government seeking the approval of the 
House for continuing in force for the prescribed 
period of time a Proclamation of Emergency. 
Effects of Proclamation of Emergency 

While a Proclamation of Emergency is in 
operation the following constitutional conse- 
“quences come into effect: } 
Notwithstanding anything in the Constitu- 
„tion, the executive power of the Union extends 
.to giving directions to any State as to the manner 
in which its executive power is to be exercised. 
If a Proclamation of Emergency is in operation 
in any State or part of its territory, as specified 
in the Proclamation, the execut/ve power of the 
Union shall extend by giving directions to any 
other State or part of its territory, in which the 
Proclamation is not in operation, if the security 
ol India is threatened by activities in that State 
or in any part of its territory. 

The power of Parliament to make. laws with 
respect to any matter shall include power to make 
laws conferring powers and. imposing duties .or 
authorising the conferring of powers and the im- 
Position of duties, upon the Union or officers and 
authorities of the Union relating to that matter, 
notwithstanding that it is not included in the 
Union. List of the Seventh Schedule. If the 
operation of emergency is confined to & specified 
State or part of its territory, the power of Par- 
liament to make laws conferring powers and 
imposing duties upon Union, or officers and 
authorities of the Union shall extend to any 
other State or part of its territory, in which the 


„the distribution of revenues with 


Constitutional History of India 


Proclamation of Emergency is not in operation, 
if the security of India is threatened by activities 
in that State or in any part of its territory. 


Parliament shall have the unrestricted power 
to make laws, while a Proclamation of Emergency 
is in operation, for the whole or any part of 
India with respect to any of the matters enume- 
rated in the State List of the Seventh Schedule.“ 
Laws so made by Parliament shall become inopera- 
tive six months after the Proclamation of Emer- 
gency has ceased to operate. Any law made by a 
State Legislature, whether before or after the Procla- 
mation of Emergency, which is inconsistent to any 


provision of the Law made by Parliament shall be 


void to the extent of inconsistency and, therefore, 
inoperative.” 

During the period of operation of a Proclama- 
tion of Emergency the President may, when Par- 
liament is not in session, promulgate Ordinances 
in respect of matters enumerated in the State 
List. The President's legislative power under 
Article 123 is enlarged accordingly. 


Parliament has the power to extend its own 
life beyond five years, by law, while a Proclama- 
tion of Emergency is in operation, for a period 
not exceeding one year at a time. Such an ex 
tension in its term cannot last beyond six months 
after the Proclamation has ceased to operate.” 

The President may, while a Proclamation of 
Emergency is in operation, by his Order modify 
the provisions of Articles 268 to 279 relating to 
a view to 
securing revenues for the Union to meet the 
Situation created by Emergency. But every such 
Order made by the President shall be laid before 
each House of Parliament immediately after i 
is made. In no case shall such Orders be valid 
beyond the financial year in which the Proclama- 
tion of Emergency ceases to operate.” j 

While a Proclamation of Emergency declaring 
that the security of India or any part of the ter- 
ritory thereof is threatened by war or external 
aggression is in operation nothing in Article 19 
shall restrict the power of the State to make any 
law or take any executive action impairing oF 
abrogating Fundamental Rights. But any law sO 


z 7 " a 
made or executive action taken otherwise than 
— 
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law must contain a recital to the effect that such 
law orexecutive action taken is in relation to the 
Proclamation of Emergency. Any law so made 
or executive action taken, shall, to the ex- 
tent of incompetency cease to have effect as soon 
as the Proclamation of Emergency ceases to 
operate. . 

Where a Proclamation of Emergency is in 
operation the President may by Order declare that 
the right to move any court for the enforcement 
of Fundamental Rights, except Rights conferred 
by Articles 20. and 21, as may be specified in the 
Presidential Order and all proceedings pending 
in the courts for the enforcement. of such rights 
shall remain suspended for the period during 
which the Proclamation remains in force or for 
such shorter period as may be specified in the 
Presidential Order, Every Order made by the 
President shall be laid before each House of Par- 
liament "as soon as after it is made." The Consti- 
tution does not fix any time limit for the Order 
to be placed before Parliament. It is for the 
President to determine when the Order shall be 
laid before Parliament. 

While the Presidential Order cats 1S the 
right to move courts for the enforcement of speci- 
fied rights in the Presidential Order, except under 
Articles 20 and 21, is in operation nothing shall 
restrict the power of the State to make any law 
or to take executive action which the State but 
for the provisions contained in Part III is com- 
petent to make or take. Any law made or exe- 
cutive action taken must contain a recital to the 
effect that such law or executive action is in 
relation to the Proclamation of Emergency in 
operation. But any law so made shall, to the 
extent of incompetency, cease to have effect as 
soon as the Presidential Order ceases to operate. 
Ifa Proclamation of Emergency is confined toa 
particular territory such a law or executive action 
may be extended to any other State or Union 
Ter ritory in which the Proclamation of Emergency 
is not in operation, il the security of India or 
any part thereof is threatened by activities in or 
in relation to the part of the territory of India 
in which the Proclamation of Emergency is in 
operation. 

The Presidential Order suspending the enforce- 
ment of rights, except under Articles 20 and 21, 
may extend to the whole or any part of the 
territory of India. But where a Proclamation of 
Emergency is in operation only in a part of the 
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territory of India, any such Order shall not ex- 
tend to any other part of the territory of India 
unless the President is satisfied that the security 
of India or any part of its territory is threatened 
by activities in or in relation to the part of the 
territory of India in which the Proclamation of 

Emergency is in operation and considers that 

such extension is necessary. 

Failure of the constitutional machinery 

Article 355 imposes on the Union Government 
the duty to protect every State against external 
aggression or internal disturbance and to ensure 
that the Government of every State is carried 
on in accordance with the provisions of the 
Constitution. Article 356 further provides that 
if the President, on receipt of a report from the 
Governor of a State or otherwise, is satisfied that 
a situation has arisen in which the Government 
of a State cannot be carried on in accordance 
with the provisions of the Constitution, the Pre- 
sident may by Proclamation : 

(a) assume to himself all or any of the func 
tions of the State including all or any of 
the powers vested in or exercisable by the 
Governor, or any body or authority in the 
State other than the Legislature of the State: 

(b) declare that the powers of the State Legis- 
lature shall be exercisable by or under the 
authority of Parliament; and 

(c) make such incidental and consequential pro- 
visions as may appear to the President to be 
necessary or desirable for giving effect to 
the objects of the Proclamation, including 
provisions for suspending, in whole or in 
part, the operation of any provisions of the 
Constitution relating to any body or autho- 
rity in the State. 

If the Proclamation has declared that the 
powers of the State Legislature shall be exercised 
by or under the authority of Parliament, it shall 
be competent : 

(a) for Parliament to confer on the President the 
power of the Legislature of the State to make 
laws, and to authorise the President to dele- 
gate subject to such conditions as he may 
think fit to impose, such power to any other 
authority to be specified by him in that be- 
half; 

(b) for Parliament, or for the President or other 
authority in whom such power to make laws 
is vested, to make laws conferring. powers 
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and imposing duties, or authorising the 
conferring of powers and the imposition of 
duties upon the Union or officers and autho- 
rities thereof; and 


(c) for the President to authorise when the 
House of the People is not in session ex- 
penditure from the Consolidated Fund of 
the State pending the sanction of such ex- 
penditure by Parliament. 

'The President, however, cannot assume to 
himself any of the powers vested in or exercisable 
by the High Court. Nor can he suspend, either 
in whole or in part, the operation of any provi- 
sion of the Constitution relating to High Courts. 

The Proclamation may be revoked or varied 
by a subsequent Proclamation. Every Proclama- 
tion issued in connection ^ with the failure of 
constitutional machinery in a State requires to 
be laid before each House of Parliament and it 
ceases to operate, except where it is a Proclama- 
tion revoking a previous Proclamation, after the 
expiry of two months unless before the expira- 
tion of that period it has been approved by 
resolution of both Houses of Parliament. If a 
Proclamation is issued at a time when the House 
of the People (Lok Sabha) is dissolved or the 
dissolution takes place within the specified 
period of two months and the House had not 
passed a resolution approving the Proclamation, 
it should be approved by the Council of States 
before the expiration of two months and sub- 
ject to the approval of the newly elected House 


ol the People (Lok Sabha) within thirty days 


of its first sitting. If the reconstituted House of 
the People does not pass such a resolution ap- 
proving continuance in force of the Proclamation 
before the expiry of thirty days, it ceases to ope- 
rate after the expiry of that period. 

_A Proclamation approved by both the Houses, 
unless revoked, ceases to operate on the expiry 
of six month™ from the date of issue of the 
Proclamation unless again approved "so often" 
before the expiry of six months at a time, but 
no such Proclamation shall in any case remain 
in force for more than three years. It means 
the maximum period for which the Proclamation 
can remain operative is three years, but it is to 


132. Subs. by the Constitution (Forty-fourth 
Amendment) Act, 1978, S. 38 for “one year.” 
The Forty-Second Amendment had substituted 
acne qe for "six months” as it originally 
existed. 
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be renewed each time after the expiry of every 
six months.“ 

In order to safeguard against the abuse of 
power under Article 356 the Constitution (Forty- 
fourth Amendment) Act, 1978, substituted a new 
Clause for clause (5). It provides that a resolu- 
tion with respect to the continuance in force of 
a Proclamation for any period beyond one year 
from the date of issue of the Proclamation shall 
not be passed by either House of Parliament 
unless. 

(a) a Proclamation of Emergency is in opera- 
tion, in the whole of India or in the whole or 
any part of the State, at the time of passing of 
such resolution, and 


(b) the Election Commission certifies that the 
continuance in force of the Proclamation is 
necessary on account of difficulties in holding 
general elections to the Legislative Assembly of 
the State concerned. 

The expression used in Article 356 that “the 
Government of the State cannot be carried on in 
accordance with the provisions of the Constitu- 
tion" has a very wide scope. There is no neces- 
sary connection between the conditions of Emer- 
gency due to war, external aggression or armed 
rebellion or a threat thereto and failure of the 
State Government to work according to the 
Constitution. But a Proclamation of failure of 
the constitutional machinery in a State or States 
can be made, if the President is satisfied that the 
measures taken to meet the Emergency created 
due to war or external aggression or armed 
rebellion or a threat thereto, under Articles 352 
and 353, are not adequate or are not likely to 
be adequate. The President can also make a 
Proclamation of failure of the constitutional 
machinery, if he is satisfied that there is a poli- 
tical breakdown and there is no stable majority 
in the State Legislature to form the Ministry or 
the party wrangles within the majority party 
itself do not satisfy the conditions of a stable 
Government. It happened in the four States 
Punjab,  'Travancore-Cochin, Patiala and East 
Punjab States Union, and Andhra, of the pre 


133. A stout and stubborn opposition may force 
the Government to revoke the Proclamation 
as it happened in the state of Gujarat, even 
when'it had been approved by both Houses 
of Parliament. Morarji "Desai went on fast 
to the issue to end the President's Rule 
and holding of immediate elections to the 
State Assembly. 
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reorganisation period and was a common feature 
of the United Front Governments wherever they 
formed Ministries aíter the 1967 General Election. 
The constituent parties and groups of these 
Fronts could not form effective alliances with 
one another. There was no common goal and no 
common approach to the problems they had to 
face. The only concern of the component units 
of the United Fronts was to get into power, to 
oust the other partners and to create a consti- 
tutional crisis wherever and whenever possible. 


The Janata Government adopted an unpre- 
cedented procedure in declaring the dissolution 
of the Assemblies in the nine Congress ruled 
States in the North, putting them under the 
President's Rule under Article 356 and hold- 
ing of fresh elections. Charan Singh, the then 
Home Minister, asked the Chief Ministers 
of these nine States, immediately after elec- 
tions to the Sixth House of the People in 
March, 1977, to advise their Governors to recom- 
mend to the President dissolution of the State 
Assemblies as the Congress had lost confidence of 
the people of those States by totally rejecting the 
candidates put up by the ruling party in the 
elections to the House of the People. But the State 
Governments did not accept the Home Minister's 
suggestion and, consequently ^ President's Rule 
was imposed under Article 356 in all these States. 
The Law Minister, Shanti Bhushan, in an inter- 
view in the Spotlight programme of the All 
India Radio, explained that under Artide 355 
a duty had been cast on the Union Government 
to ensure that Governments in States were car- 
ried on in accordance with the Constitution. The 
most important provision in the. Constitution, 
"rather the most important basic feature of 
the Constitution,” he said, "was democracy 
which meant that a Government should function 
with the broad consent of the people and only 
so long as it enjoyed the confidence of the peo- 
ple.“ The mere fact, the Law Minister asser- 
ted, "that at one time the Governments in the 
States enjoyed the confidence of the people did 
not give them the right to govern unless they 
continued to enjoy that confidence.” The index 
of confidence of the State Ministry was, in the 
eyes of the Janata Government, the result of elec- 
tions to the House of the People and not the 
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majorities the State Legislatures commanded. 
The universally accepted principle of parlia- 
mentary government is the responsibility of the 
Ministry to the Legislature and it remains in 
office so long as it can retain its confidence. 

Howsoever impressive the political considera- 
tions, the precedent set by the Janata Govern- 
ment seems to have become the norm of practical 
politics. Immediately after assuming office in 
January 1980, the Congress (1) Government, with 
a massive majority in the House of the People, 
began to talk in the language of the Janata 
Government and in February 1980 decided to 
dissolve nine State Legislatures where parties 
other than the Congress (I) were in office. But 
the logic of Home Minister Zail Singh's proposal 
for an "automatic dissolution of Opposition-led 
State Assemblies after the Lok Sabha elections" 
is neither consistent with the existing provisions 
of the Constitution nor is it in consonance with 
the nature of a federal polity, which the Consti- 
tution establishes. Nor was it ever the intention of 
the Constitution-makers to choke the channels of 
responsible government through dubious means and 
intentions. While defending the provisions of 
Article 356 (Draft Artide 278) Alladi Krishna- 
swami Ayyar said that in the interest of the 
sound and healthy functioning of the Constitu- 
tion that there should be some check from the 
Centre so that the people might realize their res- 
ponsibility and work responsible government pro- 
perly. If responsible government functioned pro- 
perly the Centre would not and could not inter- 
fere," he asserted. 

Finally, failure to comply with the directions 
of the Union Government may also lead to the 
Proclamation of failure of the constitutional 
machinery. It is important to note that in order 
to issue a Proclamation of failure of the consti- 
tutional machinery in a State the President need 
not wait for the report of the Governor as it 
had been done so often but more particularly in 
1977 and 1980, when nine State Assemblies were 
dissolved each time at one stroke. The President 
is empowered to take action on his own initiative 
and it is all a matter of his satisfaction. 

The powers of the President to supersede the 
Government of a State are very wide and even 
drastic and they received stiff opposition from 


135. Constituent Assembly Debates, Vol. IX, pp. 
160-1. 


522. 


some of the top-ranking members of the Con- 
stituent Assembly when the relevant provisions 
were under discussion on its floor. Some of them 
condemned the provisions as “far too sweeping 
thus reducing provincial autonomy to a farce.” 
H.V. Kamath informed the Assembly that he 
foresaw the possible end of democracy in India 
in the form of a Hitler-like takeover of the Union 
Government. He particularly referred to the use 
of the word “otherwise” in Article 278 of the 
Draft Constitution (corresponding to Article 356 
of the Constitution) and said that it was "a 
diabolical word in this context" and prayed for 
its deletion. P. S. Deshmukh believed that 
bestowing such powers on the President was both 
impractical and unfederal because it placed too 
great a burden upon Parliament and gave the 
President. the authority to override "at his own 
sweet will the provisions of the constitution itself." 
It would be better, he added, to retain the powers 
of the Governor "and give him such power as we 
Consider necessary and as were given by Section 
93 of the Government of India Act 19352" 
Hriday Nath Kunzru's criticism went much deeper 
into the problems of government and in the res- 
ponsibilities, in a free Society, of the governed. 
He maintained that the instability resulting from 
a large number of political groups in a State 
Legislature would not justify Central intervention. 
If powers were given to the Centre to intervene, 
there was a serious danger that wherever there was 
dissatisfaction in a State, appeals would be made 
to the Central Government to come to its rescue 
and the Provincial electorate would be able to 
transfer its Tesponsibility to the Central Govern. 
ment. He argued that if real responsible govern- 
ment was to be maintained in the States “then 
the electors must be made to feel that the power 
to apply the proper remedy when misgovernment 
occurs rests with them. They should know that 
it depends upon them to choose new representa- 
tives who will be more capable of acting in ac- 
cordance with their best interests. .. -Responsible 
government. ... requires patience and it requires 
the courage to take risks. If we have neither the 
patience nor the courage that is needed our 
Constitution. will virtually be still-born.” Kunzru 
appealed that the Centre should intervene ina 
State only to protect it from external aggression 
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and internal commotion; and that for this pur- 
pose the articles enabling the President to issue 
a Proclamation of Emergency were sufficient.” 
The major speakers in support of these provi- 
sions were Alladi Krishnaswami Ayyar, K. 
Santhanam and B. R. Ambedkar. Ayyar's princi- 
pal argument was that the State Constitution be- 
ing a part of the Constitution of India, it was 
the duty of the Union to protect the integrity of 
States against aggression, internal disturbance and 
domestic chaos and to see that the Constitution 
was worked in a proper manner, both in the States 
and the Union. If responsible government func- 
tioned properly, smoothly and efficiently the 
Centre would not and could not interfere. He 
refuted the argument that these provisions would 
mean the demise of the State autonomy. “The pro- 
tagonists of provincial or State autonomy will 
realize,” he added, "that apart from being an 
impediment to the growth of healthy Provincial 
or State autonomy, this provision is bulwark in 
favour of Provincial or State autonomy because 
the primary obligation is cast upon the Union 
to see that the Constitution is maintained." If the 
Union Government ever ventured to abuse the ex- 
ercise of this power, he had no doubt that "not me 
rely the conscience of the representatives of the State 
concerned but also the conscience of the represen- 
tatives of other units will be quickened and they 
will see to it that the provision is properly work- 
ed,” as in Parliament all the units would be re 
presented. He concluded by invoking as lr 
raison d' etre of the provisions the "grave am 
difficult times“ facing the new-born State” by 
which Ayyar had obyiously meant the und 
and terrorism then prevailing in Bengal, 
menace caused by the Communists in Telengana, 
and the grim agricultural and financial situation 
in the country. " 
In their defence of the emergency prom 
Santhanam and Ambedkar showed themselves 
alive to Kunzru's arguments. Santhanam ki 
pressed the hope that in cases where the 59 
tutional machinery failed in the States, the t We 
Government would see to it that the Legislatu A 
of those States were dissolved and the dem 
given an opportunity to exercise their fresh m 
o 
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date and, thus, the States given another chance 
to efficiently manage their own affairs before the 
President intervened. Ambedkar cofitended that 
no departure from the established principles had 
been made by providing powers of the Union 
to take over the administration of the States if 
their constitutional machinery failed. He cited 
the example of the United States Constitution 
which made it an obligation on the part of the 
Federal! Government to see that the States main- 
tained the Republican form of government. 
Replying to the criticism that these provisions 
were likely to be abused, Ambedkar said, "I may 
say that I do not altogether deny that there is 
a possibility of these Articles being abused and 
being employed for political purposes. That 
objection applies to every part of the Constitu- 
tion, wherever the Centre has been given power 
to override the States“ He shared the views 
expressed by a member that it would never be 
brought into operation and they would remain 
as a dead letter. But “if at all they are brought 
into operation," he said, "I hope the President 
who is endowed with powers will take proper 
precaution before actually suspending the cons- 
titution.” Ambedkar thought that the President 
would issue a warning to the State concerned in 
the first instance and if the warning failed to 
have an effect, he would then order an election 
to allow the people of the State to settle mat- 
ters by themselves. Only when the two remedies 
failed he would resort to draft article 728 (356) ” 

But what Ambedkar and his colleagues had 
thought did not actually happen. The provisions 
of Article 356 have been used all these years for 
purely political purposes and dubious methods 
have been employed to supersede the State Gov- 
ernments and impose the President's rule. What 
happened in Kerala on July 31, 1959, Rajasthan 
after the 1967 General Election and Uttar Pra- 


party in the State of Kerala in 1957 General Elec- 
tion and with the support of five independent 
members assumed office in April, 1957. During the 
twenty-eight months of its tenure of office, the 
Opposition parties, induding the Congress, were 
unable to overthrow it by purely constitutional 
means. The combined Opposition thereupon 


resorted to direct action on June 12, like picket- 
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ing of schools, buses and Government offices 
violation of lawfully promulgated orders; exactly 
the same as Jayaprakash Narayan's 1975 movement 
in Bihar resorted to. Nehru visited Kerala in 
response to the a of the Kerala Ch 
ter. The — cana characterised 
ment in Kerala as a "vast mass upsurge,” the like 
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threatening grave 
disorder." B. Rama Krishna Rao, Governor of 


tration would have 
Constitution was suspended on July 31. Justify- 
ing the intervention of the Union, the Prime 
Minister told the House of the People (Lok 
Sabha), on August 19, 1959, that a stage had been 
reached in Kerala, when there was no other way 
out except the President's Proclamation suspend- 
ing the Constitution, and the alternative was a 
disaster on a big scale in that State. 

Some lawyers from Kerala and a few others 
from outside, as K. M. Munshi, suggested that the 
Centre had a duty under the Constitution to in- 
tervene in Kerala, dismiss the Ministry and order 
fresh elections. In their opinion, "If the party 
having a majority in the State Legislature is 
wedded to a doctrine or in fact carries on adminis- 
tration persistently in a manner, which denies all 
the citizens of the State, equality of status and 
opportunity and the State administration is car- 
ried on in the aforesaid way with the majority 
vote of the Legislature, and which evokes over- 
whelming resentment.... a situation. ., be re- 
garded as having arisen in which the Government 
of the State cannot be carried on in accordance 
with the provisions of the Constitution merely 
because the ruling party has the majority yote is 


141. N.V.Gadgil, Governor of Punjab, in his address 
to the Rotary Club, Jullundur, on July 4, 
1959, deplored the movement of direct action 
and asserted that the Communist Government 
in Kerala was fully entitled to continue in 
office for five years unless it was voted out or 

igned of its own accord. The Tribune, 
ala Cantt., July 7, 1959. 
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to ignore altogether the other provisions of the 
Constitution. À 


The imposition of President Rule in the 
States of Rajasthan and Haryana after the 1967 
General Election presents arevealing study. In 
Rajasthan no single party succeeded in securing 
an absolute majority in the State Assembly. The 
Governor invited Mohan Lal Sukhadia, leader of 
the Congress party, to form a Government and 
Sukhadia accepted the invitation. The non- 
Congress parties joined forces as the Samyukta 
Dal and claimed that they collectively comman- 
‘ded an absolute majority in the Assembly and 
their leaders should have been summoned by the 
Governor to form a Government. At almost the 
last moment Sukhadia declined to form Goy- 
ernment on the ground that the Opposition was 
creating a situation endangering law and order. 
On the report of the Governor, and within a 
few hours of the new Congress Ministry assum. 
ing office at the Centre, the President's Rule was 
imposed. The Governor's view was that by threa- 
tening of mass march to the Assembly at its in- 
auguration, the Opposition had tried to force 
upon a minority Government. How the Governor 
evaluated it before allowing the Assembly to meet 
to find out remained inexplicable. The Presiden- 
tial Proclamation merely suspended the State As- 

sembly; it was not dissolved. When the Presi- 
dent's Rule was lifted Sukhadia formed the 

Ministry with a comfortable majority as quite a 

number of Assembly members belonging to the 

Opposition parties had by then defected to the 
Congress. The manner in which the President's 
Rule was proclaimed. created an impression, and 
rightly too, that Governor Sampurnananda acted 
as a partisan and the Congress Government at the 
Centre had designed to come to the aid of the 
Rajasthan Congress Legislative Party. 


The Haryana non-Congress Government. head- 
ed by Rao Birendra Singh fell on November 21, 
1967, a prey to the sickness in Indian politics 
opportunistic politicians who oscillate across the 
floor uninhibited by any principles. The Gene- 
ral Election had tilted in favour of the Congress 
and Bhagwat Dayal Sharma formed the Govern- 


142, The lawyers who issued the opinion were 
Jamshedji Kanga, a former Advocate. General 
of Bombay, M. P. Amin, another former Ad. 
vocate-General of Bombay and N.A. Palkhi. 
vala. The Hindustan. Times, New Delhi, 
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Constitutional History of India 


ment. But internal . dissensions and group 
rivalries tore asunder the Party and many. legis- 
lators led by Rao Birendra Singh defected from 
the Congress. The Bhagwat Dayal Ministry hav- 
ing been reduced to a minority resigned and 
Rao Birendra Singh formed a Coalition Govern- 
ment that included all the non. Congress parties 
in the State Legislature. Thirty-seven members of 
the State Assembly crossed floor at one time or 
the other during the eight months of the Rao's 
Chief Ministership, and four of them changed their 
loyalty four times each. Almost every defector 
from the Opposition was promptly rewarded with 
ministerial office, Then, the Opposition had its 
turn which beat the Rao's Government at his 
own game of trading in turn-coats. The Devi Lal 
group and few others defected to the Opposition 
and although Rao Birandra Singh's United Front 
commanded. the support of 40 members in an 
effective House of 78, the Governor dismissed the 
United Front Government and the President's 
Rule was imposed. In his report to the President, 
the Governor said, "majority of today can be : 
minority of tomorrow and can not be relied upon. 


Punjab, Bihar and Uttar Pradesh have their own 
dismal tales to tell But a sordid drama was 
enacted in Uttar Pradesh in October 1970. Charan 
Singh was sworn in as Chief Minister in February 
1979, at the head of a minority single-party Bha- 
ratiya Kranti Dal Government with external - 
port of the Congress (New) as Some months a 
the Congress (New) joined the Charan Singh eu 
stry in a Coalition Government. But 5 * 
ences of opinion on the issue of nationaliza — 
of sugar industry widened the gulf between Ke 
two coalition partners. Kamlapati 1 ripa i 
leader of the Congress (New) Party, inform " 
the Chief Minister that it had become well — 
impossible for his party to continue in the ee 
tion and demanded that the Assembly be — 
moned latest by the end of September. — 
Chief Minister initially indicated that he 
could be summoned on November 2, 197 — 
thereafter at the instance of the Congress Wo ii 
the Council of Ministers advanced the da 
October 6. f 

On September 24, the Chief Minister p 
Press statement denouncing the policies and P 
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1969 and the group headed by es (New) 
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grammes of the Congress (New) and alleged that 
the Party was busy in undermining the loyalty of 
the BKD members and it was no longer possible 
to continue a coalition and announced a break 
with the Congress Party. The same day, the Chief 
Minister asked the thirteen Congress Ministers 
and one BKD Deputy Minister to submit their 
resignations from the Council of Ministers, Not 
having received these, within a couple of hours, 
the Chief Minister advised the Governor to drop 
these Ministers from the Government,  Simulta- 
neously, Tripathi wrote to the Governor that his 
party had withdrawn support from the coalition 
and the Chief Minister having been reduced to 
à minority should be asked to submit his resign- 
ation. On September 25, the Governor received 
a joint letter from the leaders of the Legislative 
Parties of the Congress (O), Jana Sangh and SSP 
that he should accept the advice of the Chief 
Minister and drop the fourteen Ministers from 
the Charan Singh Government. The Chief 
Minister also wrote to the Governor the same day 
reiterating his demand and also informed him 
that he would be in a position to command a 
majority in the Assembly by the time the House 
met on October 6. 


The Governor sought. the advice of the Attor- 
ney-General on certain specific issues arising 
from, the Chief Minister's. letters and the situa- 
tion obtaining as a result of the breakdown of 
the coalition, But before he could receive the 
opinion of the Attorney-General, the Governor 
asked Charan Singh to submit his resignation. 
The Chief Minister did not comply with the 
Governor's direction and on September 29, he 
sent his report to the President recommending 
the imposition of the President's Rule. The 
President was then on a visit to the Soviet Union 
and he signed at Kiev (Ukraine) on October 1, 
1970, the Proclamation taking over the adminis- 
tration of Uttar Pradesh, The document along 
with the Governor's report was brought to Kiev 
by a special courier and the President's Rule was 
imposed on October 2 The State Assembly was 
to meet on October 6, 1970. The imposition of 
the President's Rule in Uttar Pradesh was gene- 
tally condemned throughout the country and 
Was even described as the “rape of democracy." 
Subba Rao, the former Chief Justice of India, 
expressed pain at the “shameless exhibition" of 
political immorality in the way the Uttar Pra- 
desh crisis was handled. 


The latest victims of Article 356 were the nine 
States of North India which were brought under 
the President's Rule in one single stroke. Consti- 
tutional arguments aside, the dissolution of the 
nine Congressruled States Bihar, Haryana, Hima- 
chal Pradesh, Madhya Pradesh, Orissa, Punjab, 
Rajasthan, Uttar Pradesh and — West Bengal— 
makes a revealing study. Addressing a crowded 
Press conference at Jaslok Hospital, ‘Bombay, on 
April 2, 1977, Jayaprakash Narayan said that the 
March 1977 elections to the House of People 
(Lok Sabha) showed that those people who had 
been. elected some years ago had lost their man- 
date. He expressed his firm view that elections 
to the State Assemblies should be held as early 
as possible so that "we have new representatives 
who are in tune with the Union Government." 
He suggested that a new tradition should be estab- 
lished, "so that when a change takes place at thé 
Centre the State Governments should also re- 
sign." He added that Assembly elections need not 
wait for constitutional amendment rescinding the 
Forty-second Amendment which had increased the 
term of Assemblies to six years. All that will 
be done. Assemblies have to be dissolved." On 
April 9, 1977, the Union Law Minister said at 
Allahabad that the Government was giving active 
consideration to the suggestion of Jayaprakash 
Narayan regarding holding of elections to the 
State Assemblies." The Speaker of the House 
of the People, N. Sanjiva Reddy, said in 
Hyderabad on April 9 that the Forty.third 
Constitution Amendment Bill seeking to reduce 
the terms of Parliament and State Assemblies to 
five years was introduced "to respect the feelings 
of Mr. Jayaprakash Narayan who wanted States 
also to go to polls. On April 18, the Home 
Minister made an appeal to the Chief Ministers 
of nine States for dissolving their State Assemb- 
lies. The Congress Working Committee met on 
April 19 and stated in a resolution that the Cen- 
tral Government was “politically motivated in 
seeking to dissolve the Assemblies of nine States" 
and directed Congressmen to “meet this chal- 
lenge”. Four States challenged the constitutiona- 
lity of the Home Minister’s appeal” in the Supreme 
Court. The Court dismissed the suit and the 
President's Proclamation dissolving the State As- 
semblies was issued soon after. The Congress (1) 
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paid the Janata in their own coin when it, again, 
came to power early in January 1980 and repeat- 
ing Jayaprakash Narayan's argument of automa- 
tic dissolution dismissed Ministries and dissolved 
Assemblies of nine States in. February where par- 
ties other than the Congress (I) had been in 
office. 


Financial Emergency 

A lastminute proposal to enable the Union 
Government to deal with a financial emergency was 
introduced by Ambedkar on October 16, 1949. 
On September 5, 1949, the Constituent Assembly 
Secretariat forwarded a draft article on the subject 
of financial emergency to the Ministry of Finance 
for comments“ The view of the Finance Ministry 
was that, since the advent of an economic crisis 
was not like that of war, it would be difficult to 
decide when the President could declare a situa- 
tion as one which threatened the financial stabi- 
lity or credit of India. It would be better, the 
Finance Ministry suggested, if the Centre were 
placed in a position to issue directions to the 
States in financial matters at any time when it 
felt that any action taken by the State was at 
variance with the economic and financial policy 
of the Centre. If, however, the Drafting Commit- 
tee felt that it would not be expedient to adopt 
this suggestion on the ground that it would evoke 
strong opposition from the States, the Finance 
Minister would welcome and support the inclu- 
sion of the new cause on the lines of the draft 
as proposed. 

The Finance Ministry forwarded 'a redraft of 
the article to the Constituent Assembly Secretariat 
on October 10, 1949. The new article moved by 
Ambedkar in the Constituent Assembly followed 
the draft, first draft sent to the Ministry of Fin- 
ance, but with some changes in the wording. 
Moving the article in the Constituent Assembly 
Ambedkar explained that it was drawn more or 
less on the lines of the National Recovery Act of 
1930 or thereabouts passed in the United States of 
America which gave power to the President to 
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make similar provisions in order to remove the 
economic and financial difficulties that had over- 
taken the American people as a result of great de- 
pression. Ambedkar referred to the economic and 
financial situation in India and said that the 
Constitution should give sufficient power to the 
Central Government to “grapple with financial 
and economic stringency.” 

Several amendments were moved. But the prin- 
cipal opponent was Hriday Nath Kunzru. He did 
not see anything in the article which enabled 
the President to deal with an economic depression 
in thé way President Roosevelt had tried to do. 
The whole object of the amendment, according 
to him, was to reduce expenditure and prevent the 
State Governments from giving up any of their 
existing sources of revenue. He claimed that none 
of the chief sources of revenue could be misused 
by the States and he could discover uo 
reason for the new article except the anxiety 
of the Centre to acquire complete control over 
the budget of the States and ability to dictate — 
them what ſinancial policies they should adopt. 
K. M. Munshi supported the article on behalf of 
the Drafting Committee. He pointed out that in 
a financial emergency the Central Government 
would act through the functionaries of the States. 
The object of the article was not to interfere with 
the officers of the States but to ensure that the 
financial stability of India was maintained at all 
cost and in all circumstances The amendments 
were negatived and the article was adopted by the 
Assembly. | 

If the President is satisfied that a situation 
has risen whereby the financial stability or 
credit of India or any part of the territory there- 
of is threatened, he may, under Article 360, py 
à Proclamation make a declaration of Financia 
Emergency. A Prodamation of Financial d 
gency, like a Proclamation of Emergency due 4 
war or external aggression or armed rebellion 
a threat thereto is to be laid before each Pn 
of Parliament, remains in force for a period o 
two months and ceases to operate at the ptt 
tion of that period unless it has been approv * 1 
resolutions of both Houses of Parliament. 4 
Proclamation is issued at a time when the Hoa 
of the People (Lok Sabha) is dissolved Es of 
dissolution takes place within two mon 
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issuing of the Proclamation and the House has 
not passed a resolution of its continuance in 
force, it must be approved by the Council of 
States. (Rajya Sabha) within the specified period 
of two months and by the newly elected. House 
of the People within thirty days of its first 
sitting. If no resolution approving the resolu- 
tion is passed by the House within that period 
of thirty days the Proclamation ceases to operate 
after the expiration of thirty days from the date 
when the House meets for its first sitting. A 
Proclamation of Financial: Emergency may be 
revoked or varied by a subsequent Proclamation. 

During the period a Proclamation relating to 

Financial Emergency is in operation, the execu- 
tive authority of the Union extends to the giving 
of directions to any State to observe such canons 
of financial propriety as may be specified in the 
directions, and the giving of such other direc- 
tions as may be deemed necessary and adequate 
by the President for maintaining the financial 
stability and credit of India. Notwithstanding 
anything contained in the Constitution, such 
directions may : 

l. (a) ask a State to reduce salaries and allow- 
ances of all or any class of public ser- 
vants connected with the affairs of the 
State; 

(b) reserve all Bills or other Bills to which 
the provisions of Article 207 (Financial 
Bills) apply for the consideration of the 
President after they have been passed 
by the State Legislature; and 
while a Proclamation of Financial Emer- 
gency is in operation, the President is 
competent ro issue directions for the 
reduction of salaries of all or any class 
of public servants connected with the 
affairs of the Union including the Jud- 
ges of the Supreme Court and the High 
Courts. 


Emergency powers examined 

Emergencies must arise in the life of every 
nation and there must be adequate provisions to 
meet them. Self. preservation, as one writer 
has said, "is the first law of every nation and 
there must necessarily exist the competence to 
meet exigencies when they arise. The capacity 
for protection and self-defence is a necessary 
Concomitant of sovereignty and nationality.” 
The Central Government, therefore, in every 
State is constitutionally made responsible for 
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protecting the country from external aggression 
and securing it from internal disturbances and 
violence. During periods of emergencies funda- 
mental rights and other constitutional guarantees 
are so modified as not to impede the Exe- 
cutive in taking such action as it may deem 
expedient and necessary. In Britain, the maxim 
is Inter arma silent leges, when there is an 
armed conflict the laws remain silent and the 
courts have tolerated it in the interests of the 
country, But almost in every country the execu- 
tive assumes emergency powers under Legislative 
authority. In Britain, Parliament itself endows 
the executive with authority to arrest without 
trial suspected persons by passing such Acts as 
the Defence of the Realm Act, 1914, and Emer- 
gency Powers (Defence) Act, 1939. And a dis- 
tinction is always made between an emergency 
due to war and an emergency due to internal 
disorder. Whatever be the nature and extent 
of emergency, the Rule of Law is always kept 
unimpaired. 

The Constitution of the United States does 
not specifically provide for any kind of emer- 
gency. The Supreme Court, too, has held that 
“emergency does not create power"; nor does it 
increase the power already given in the Consti- 
tution. The Constitution simply provides that 
the United States "shall guarantee to every State 
in the Union of Republican form of government, 
and shall protect each of them against invasion, 
and on application of the Legislature, or of the 
Executive (when the Legislature cannot be con- 
vened), against domestic violence," In pursuance 
of this provision, the National Government has 
exercised tremendous powers. But the Constitu- 
tion ordains that "The privilege of the writ of 
habeas corpus shall not be suspended unless 
when in cases of rebellion or invasion the public 
safety may require it.“ It will be clear from 
this provision that only actual invasion or rebel. 
lion justifies the suspension of the writ of habeas 
corpus. Internal disturbance, such as a strike 
or any other similar cause, does not justify it. 
It has been, further, held that the power to sus- 
pend the writ is the exclusive right of Congress, 
and it is for the courts to determine whether 
the Constitution justifies or not the exercise of 
this right by Congress.“ There is no provision in 
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the Constitution which empowers either the exe- 
cutive or the Legislature to suspend any of the 
Fundamental Rights either during war or any 
other emergency. In a recent case it was held” 
that “Even war does not remove constitutional 
limitations safeguarding essential liberties." 
Every restriction on the rights and liberties of 
the people as a result of the "police power of the 
State "must be weighed by the balance of 
justice." 

Under the Constitution of Eire, the Executive 
has no emergency powers independent of the 
Legislature, except the immediate steps which 
may become necessary to take for the protection 
of the State in the event of actual invasion. But 
the Constitution also prescribes that if Dail 
Eireann is not sitting it “shall be summoned to 
meet at the earliest practicable dates." In 
Switzerland the Federal Council is the servant 
of the National Assembly. It has no initiative 
of its own, and when it exercises the preroga- 
tives relating to foreign affairs, to the armed 
forces, or to the ordinary conduct of public ad- 
ministration, there must be either previous autho- 
rity of the Assembly for all those acts or subse- 
quent ratification... The Federal Council cannot 
dominate the National Assembly. 


‘India adopted the British model of Indian ad- 
ministration coupled with the Weimar Constitu- 
tion and vested vast emergen wers in the 
President. Article 48 of the Wed Constitution 
provided, “where public security and order are 
seriously disturbed or endangered — within the 
Reich, the President. may take measures neces- 
sary for their restoration, intervening in case of 
need with the help of armed forces, For this pur- 
pose, he is permitted for the time being to abro- 
gate either wholly or partially the fundamental 
rights....the President of the Reich must, with- 
out delay, inform the Reichstag of any measures 
taken in accordance with this Article.“ Unlike 
the German President under the Weimar Consti- 
tution, the President of India acts on the adyice 
of his Council of Ministers and on assuming emer- 
gency powers he is guided by the advice of his 
Ministers who derive their authority from and are 
responsible to Parliament. A Proclamation of 
Emergency is constitutionally required to be laid 
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before each House of Parliament and it ceases 
to operate after the expiry of the specified time 
of one month unless it is approved by both Houses 
of Parliament. But till 1978, the Constitution did 
not provide adequate safeguards to prevent an 
ambitious Prime Minister from indiscriminately in- 
voking the emergency powers to perpetuate himself 
or herself in power, as Mrs. Gandhi did in 1975. 
A Proclamation of Emergency on the ground of 
internal disturbance was issued on the night of 
June 25, 1975 before the Cabinet approved it. 
It was just an ex post facto approval of the 
subservient Cabinet when it came before it on 
the morning of June 26. The Thirty-ninth 
Amendment had inserted clause (5) in Article 
352 which provided that the satisfaction of the 
President with regard to the declaration of 
emergency was final and conclusive and it could 
not be questioned in any Court of law on any 
ground. The President could also suspend by 
Order the right to move courts for the enforce- f 
ment of any of the Fundamental Rights includ- 
ing the rights to protection of life and liberty 
and consequently, a writ of habeas corpus could 
not be moved by a person arrested or detained. 


The Constitution (Forty fourth Amendment) 
Act, 1978, remedies the damage done by Mrs. 
Gandhi in declaring emergency without consult- 
ing her Cabinet and provides other safeguards 
to prevent its abuse. In Article 352 (1). “interna 
disturbance" has. been omitted and substituted 
by. "armed. rebellion", which is specific and is 1n 
the nature of "internal insurrection”, to borrow 
a phrase from the American Constitution. ie 
President shall not issue a Proclamation © 
Emergency for any reason unless it is a ur 
of the Cabinet (that is to say, Council consist : 
of the Prime Minister and other Ministers i 
Cabinet rank) and communicated to the p 
dent in writing that such a Proclamation may 
be issued. The President, if he so desired, may 
require the Cabinet to reconsider its 3 
Clause (5) inserted by the Thirty-ninth vta. 
ment ordaining that the satisfaction of c A 
dent was final and conclusive and it coul Ren 
be questioned in any court of law p "n 
omitted and any person can challenge t 
dity of a Proclamation of Emergency. id 

A Proclamation of Emergency ceases to oper 
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after the expiry of one month unless it has been 
approved before the expiry of that period by 
resolutions passed by either House of Parliament 
supported by a majority of the total membership 
of that House and by a two-thirds majority of 
the members of that House present and voting. 
The President shall also revoke a Proclamation 
if the House of the People, on a notice of not 
less than one-tenth of its members, passed by an 
absolute majority a resolution disapproving or, as 
the case may be, disapproving the continuance in 
force of such a Proclamation. The power of the 
President to suspend the right to move courts 
for the enforcement of Fundamental Rights un- 
der Article 359 has also’been amended. Rights 
guaranteed under — Article 20—protection in 
respect of conviction of offences—and Article 21— 
protection of life and liberty—have been protec- 
ted and remedies for their enforcement can be 
secured by appropriate proceedings in the Sup- 
reme Court or a High Court. 


But this is not enough. A Proclamation of Emer- 
gency is an executive action and it is two-pronged 
weapon which can be used, if the President is 
satisfied that the security of India is threatened 
whether by war, or external aggression or armed 
rebellion and such a Proclamation may be made 
even before the actual occurrence of war, or of 
any such aggression or rebellion, if the President 
is satisfied that there is imminent danger thereof. 
A Proclamation of Emergency remains in force 
for a period of one month without reference to 
Parliament, except that it is to be laid before each 
House of Parliament. Parliament can intervene 
only if its continuance in force is deemed neces- 
sary and expedient on the expiration of one 
month. The right to the executive, therefore, to 
isue a Proclamation of Emergency remains un- 
fettered for a period of one month. In almost 
every other country the executive assumes emer- 
gency powers under Legislative authority. And 
emergency in India does not cease when the 
conditions necessitating it cease to exist. It con- 
tinues in force till it is revoked by a subsequent 
Proclamation initiated by the executive or its 
continuance in force is disapproved by resolutions 
of both Houses of Parliament supported by the 
requisite majority in each House, or the House 
of the People itself passes a resolution that it 
should be revoked. But a Government command- 
ing a comfortable majority in both the Houses 
of Parliament and determined that it should con- 
tinue in force can checkmate Parliament to have 
34—CHI 
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its way. There is no time limit for which a Pro- 
clamation is to continue in force. The only safe. 
guard is that it is renewable after every six months. 
Moreover, a Proclamation of one kind of emer. 
gency is no inhibition for the President to issue 
another Proclamation for a different reason. 
There can be series of Proclamations in opera- 
tion at the same time provided that the grounds 
are different. When a series of Proclamations are 
in operation at the same time and the specified 
time of their expiration of six months in each 
case is different the country is likely to suffer 
from continuous conditions of emergency on 
different grounds. 

The power of the Presideat to suspend the right 
to move courts for the enforcement of any of 
the Fundamental Rights, except under Articles 90 
and 21, is only an ad interim power, for every 
Order issued by the President, as soon as may be 
after it is made, is to be laid before Parliament. 
But it is for the executive to determine the time 
when it should be laid before Parliament. The 
Constitution does not fix any time-limit. 

There was much debate in the Constituent As 
sembly on draft articles 279 and 280 regarding 
the suspension of fundamental rights and their 
enforcement during the emergency. Article 280 as 
originally drafted provided for the suspension 
of the right to move courts during an emergency 
and for six months thereafter for the enforcement 
of fundamental rights. Ambedkar moved an amend- 
ment wh'ch enabled the President to declare by 
an order that the right to move any court (in- 
cluding the High Court) for the enforcement of 
any fundamental right would remain suspended in 
an emergency; but this would be operative only 
for the period of the emergency or earlier but 
not after the emergency had ceased. 

Both Shibban Lal Saxena and H. V. Kamath 
pointed out that the draft article 13 on funda- 
mental rights had taken care to provide that the 
exercise of these rights should be subjected to the 
security of the State, to public order, and to pub- 
lic interest, and both of them drew attention to 
the limitations imposed by the artide. They 
maintained, therefore, that it was not necessary 
to abrogate them during an emergency. Should 
any abrogation prove in fact to be necessary, 
they considered that it should be effected only by 
Parliament. Ambedkar did not agree either 
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that the new article was unnecessary or that it 
required amendment. 

H. V. Kamath, Shibban Lal Saxena and Hriday 
Nath Kunzru were equally critical of artide 280 
which sought suspension of enforcement of fun- 
damental rights. Kamath moved a number of 
amendments which intended to secure that the 
rights sought to be suspended should be men- 
tioned in each Presidential Order and that Order 
should be subject to the approval of Parliament 
by a majority of its total membership.” Shibban 
Lal Saxena sought that such a power should be 
vested in Parliament by law; while Hriday Nath 
Kunzru wanted that power to suspend the right 
to move courts be restricted to certain specific 
rights) K. T. Shah wanted that the necessary 
powers should be exercised through an Act of 
Parliament and not by executive fiat." Ambed- 
kar agreed that the Drafting Committee should 
reconsider the question whether suspension of pro- 
ceedings before a court should be by an order 
of the Union Government or by law made by 
Parliament. The amended artide still empowered 
the executive to suspend the right to move the 
“courts, but a requirement was laid down that 
“every such order would be laid before each House 
"of Parliament and also provided that the right 

sought to be suspended should be mentioned in 
“the order itself. 


The amended article evoked a considerable 
volume of criticism. Defending the article moved 
by Ambedkar, Alladi Krishnaswami Ayyar said 
that a war could not be fought on the principles of 
the Magna Carta, and that in a situation threatened 
_by war, in a country with a large population, and 
some people possibly with divided loyalties, free- 
dom of speech might be used for the purpose of 
endangering the State and crippling the resources 
of the country. Dealing with the argument that 
Parliament should have the final say in deter- 
mining the suspension of the rights, he reminded 
“the Assembly members that Cabinet was respon- 
sible to Parliament in war as well was in peace; 
but Parliament might govern in times of war by 
‘entrusting the power to the President and the 
Cabinet in whom Parliament had confidence." 
Though there is no necessary connection bet- 
.ween a Proclamation of Emergency issued under 
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Article 352 (1) and failure of the constitutional 
machinery under Artide 356 (1), but the Presi- 
dent if he is satisfied that the measures taken by 
a State Government or a number of State Gov- 
ernments, under Articles 352 and 353, are not 
adequate or likely to be adequate to meet the 
requirements of the Emergency by war or exter- 
nal aggression or armed rebellion or a threat 
thereto he may issue a Proclamation declaring 
the breakdown of constitutional machinery in a 
State or a number of States and assume to himself 
all or any of the functions of the Government 
of the State or a number of States. It is rather 
unprecedented that in a federal polity the Cen- 
tral Government may go to the extent of super- 
seding the government of a constituent unit 
and abrogate its constitution except for provi- 
sions relating to the High Court so long as a 
Prodamation of Emergency remains in force. 
Whereas the Constitution does not fix any time 
limit for the continuance in force of a Proclama- 
tion of Emergency, the maximum period for 
which the President's rule in a State can remain 
in force is fixed at three years. But this is in 
no way a redeeming feature of which a federal 
polity should be proud. 


ROLE OF THE PRESIDENT 
Constitutional position of the President 
The role which the President can play in the 
body politic of the country had remained the 
subject of wide controversy till 1976, when the 
Constitution (Forty-second Amendment) Act deci- 
ded the controversy py providing in Article 74 (1) 
that the President in the exercise of his functions 
shall act in accordance with the advice of his 
Council of Ministers.” Even in the deliberations 
of the Constituent Assembly provisions relating 
to the powers of the President were vehemently 
criticised. It was argued that the powers yested 
in the President to make rules for the more 
convenient transaction of the business of the 
Government of India, to refer decisions of indi- 
vidual Ministers, for consideration of the Council 
of Ministers, to send messages to Parliament whe- 
ther with respect to Bill pending in Parlia- 
ment or otherwise, to veto Bills or refer them back 
(UC MEL 
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for reconsideration by Parliament were all incon- 
sistent with the system of parliamentary govern- 
ment which the Constitution had established. 
It was also asserted that the conventions which 
bind the King of Britain to always act on the 
advice of his Ministers could not be developed 
to that extent in India. A parliamentary system, 
it was maintained, was like a tree, peculiar to 
Britain and that it could not thrive on a foreign 
soil with a sharply divergent political culture. 
Moreover, unlike Britain, India possessed a 
written Constitution which was supreme in a 
federal polity which it set up. It meant that 
nothing should be done or enacted which viola- 
ted the written provisions of the Constitution. 
The President might, therefore, find inspiration 
from the legal backing in the provisions of the 
Constitution to establish himself in the position 
of the real head of the Executive and the Weimar 
Constitution was an abiding lesson, the Assembly 
members were reminded, 


A spate of controversy was created by Rajen- 
dra Prasad when he made a public issue of the 
scope of Presidential authority. In a speech to 
the Indian Law Institute in November, 1960, he 
posed a question to what extent Indians were 
entitled “to invoke and incorporate in our Cons- 
titution by interpretation the convention of the 
British Constitution, which is an unwritten Cons- 
titution ?“ Resurrecting his oft-used arguments 
he noted that "there is no provision in the 
Constitution which in so many words lays down 
that the president shall be bound to act in 
accordance with the advice of his ministers.” He 
said that “in equating the powers of the Presi- 
dent with those of the British Monarch, the 
Constitution was being wrongly interpreted." In 
Support of his contention, Prasad pointed out 
that the President of India was both elected and 
liable to impeachment and "the fact that our 
conditions and problems are not at par with the 
British," it was a "pity" that the people in this 
Country had got used to relying on the British 
precedents to such an extent that seemed "almost 
sacrilegious” to have "a different interpretation 
Sven if conditions and circumstances in India 
might seem to require a different interpreta- 
tion.’ 


But the controversial provisions of the Con- 
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situation'" should be read in the light of the 
debates in the Constituent Assembly, for they 
reveal unmistakably the intention of the Con- 
stitution-makers, The Presidential system was 
expressly rejected from the very start. India 
was formally set upon the parliamentary system 
of government during the early June meetings 
of the Union Constitution Committee of the 
Constituent Assembly. The definitive movement 
came at a joint meeting with the Provincial Con- 
stitution Committee. The decision was that 
“India should have the parliamentary system of 
constitution, the British type of constitution, 
with which we are familiar.“ Presenting the 
final report of the Union Constitution Commit- 


‘tee to the Constituent Assembly (June 21, 1947) 


Jawaharlal Nehru carefully explained the minis- 
terial character of the Executive and emphasised 
that the President had no power. “Power really 
resided in the ministry and in the legislature and 
not in the President as such. ...We did not give 
him any real power but we have made his posi- 
tion one of great authority and dignity...., he 
explained.” 

Having finally decided to establish a parlia- 
mentary system, the Assembly members were 
still undecided whether the well Known conven- 
tions governing the smooth working of the cabi- 
net government, and as practised in Britain, 
should be included in the constitution in the 
form of written provisions or should remain 
unwritten relying on the honesty and democratic 
spirit of the Indian leaders. Rajendra Prasad 
had on April 9 and August 8, 1948 made two 
enquiries from the Constitutional Adviser, B. N. 
Rau-the first relating to the binding nature of 
the ministerial advice on the appointment of the 
Chairman of the Union Public Service Com- 
mission, and, the second with regard to with- 
holding assent to Bills reserved for the Presi- 
dent's significance-and these enquiries led the 
Drafting Committee to recommend inclusion in 
the constitution of an Instrument of Instructions 


107. Articles 52, 58, 54 and 74(1) before tho Forty. 
second and Forty.fourth Amendments were 
enacted. 


108. Patel's description of the meeting, Constituent 
Assembly Delótes, Vol. IV, p. 578, See also 
Minutes of the joint meeting of the Provincial 
Consitution Committee and the Union Cons- 
titution Committee, June 6, 1947, when pre- 
liminary decision was taken. 

169. QConstituent Assembly Debates, Vol. TV, p. 784. 
For the text of the Union Constitution Com- 
mittee Report see Reports of Committees, 
First Series, pp. 45-47. 
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definitely limiting the Presidents power. The 
Constituent Assembly gave implicit approval to 
the Instrument of Instructions by adopting clause 
62 (5) of the Draft Constitution. But ten 
months later the Constituent Assembly reversed 
its own decision and the Instrument of Instruc- 
tions was dropped from inclusion in the Consti- 
tution. There were to be no written conven- 
tions except those few, like the collective respon- 
sibility of the Council of Ministers to the House 
of the People. In fact, conventions of the Cabi- 
net Government, it was asserted, had equal value 
as both, the Instrument of Instructions contained 
in a schedule to the Constitution and the conven- 
tions, were legally unenforceable. Ambedkar told 
the Constituent Assembly that conventions of 
the British Constitution, which had become dlas- 
sic for the smooth working of the parliamentary 
government, were as much binding in India as 
they were in Britain. Thereupon H. V. Kamath 
bluntly asked Ambedkar, "If in any particular 
case the President does not act upon the advice 
of his ministers, will that be tantamount to a 
violation of the constitution, and will be liable 
to impeachment?" Ambedkar's categorical reply 
was, “There is not the slightest doubt about it.“ e 
Quite a good number of the Assembly mem- 
bers were not happy over the removal of the writ- 
ten conventions incorporated in the Instrument 
of Instructions. They thought that it was not 
very clear how far the conventions of the British 
Constitution would be binding under the Indian 
Constitution. But Ambedkar's categorical state- 
ment to Kamath's query removed their fears. 
Alladi Krishnaswami Ayyar attempted to soothe 
the suspicions that remained. He stated that "the 
point as to necessity of provision 62(5) (a) 
is entirely without substance." Insertion of a par- 
tial list of conventions in the Constitution, he 
warned, might cause the Executive to suppose 
that “all powers not specifically denied them belong- 
ed to them, and the result could be conflict bet- 
ween the Executive and the Legislature." Article 61 
ofthe Draft constitution. (corresponding to Article 
74(1) of the Constitution), he explained, was 
merely a euphemistic way of saying that the Presi- 
dent shall be guided by the advice of his Minis- 
ters in the exercise of his functions." Ayyar empha- 
tically agreed with Ambedkar that a President 
who did not heed the advice of his ministers 
would in fact be thwarting the will of Parliament. 


170. Constituent Assembly Debates, Vol. X, p. 269. 
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for which he could be impeached.” B. N. Rau 
summed up the issue thus: “That the conven- 
tion about acting on ministerial advice ought to 
be the same in India as in England no one ap- 
pears to have doubted; the only doubt voiced 
was whether this was sufficiently clear in the 
Indian Constitution. The Constituent Assembly 
on the assurance of the Law Minister that the 
point admitted of no doubt, agreed to omit the 
schedule and the clause.“ 


It had been suggested that the power of the 
President under Article 78, which imposes a 
duty on the Prime Minister to submit, if the 
President so required, for the consideration of 
the Council of Ministers any matter on which 
a decision has been taken by a Minister but 
which has not been considered by the Council, 
prima facie was intended to be used by him in 
his discretion. Accordingly, the President, in 
appropriate cases, has the power to refer back 
to the Council of Ministers for their considera- 
tion and decision a matter on which the Council 
had earlier taken no decision. But the use of 
the word “decision” in this context is of signifi- 
cant importance as it rebuts the argument that 
the President possesses discretion in this respect. 
The logical interpretation is that the Constitu- 
tion demands from the Ministers and the Coun- 
cil of Ministers that they should make decisions. 
It is not the function of the President. The 
decisions made by Ministers and the Council of 
Ministers are enforced in the name of the Presi- 
dent and for all such decisions the Council of 
Ministers is collectively responsible to Parliament. 
But all matters relating to Government and its 
various Ministries are not discussed and decided 
in the meetings of the Cabinet. There are Cer- 
tain matters which are left to the individual 
responsibility of the Ministers in the different 
Ministries over which they preside and they take 
decisions on all such matters. If the President 
feels that a decision taken by a Minister 15 of 
such importance that it ought to have been con- 
sidered by the Council of Ministers, he may 
direct the Prime Minister accordingly. But the 
ultimate decision will be that of the Council of 


Ministers. In Britain too, the Monarch pri 
suggest to the Prime Minister to 8 


decision taken by a Minister if he so felt. 
. —— 
171. Ibid., p. 270. 
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final decision is that of the Prime Minister. In 
India reference is made to the Council of Minis- 
ters for final decision and it is binding on the 
President in the same manner and to the same 
extent as the final decision taken by the British 
Prime Minister is binding on the Monarch. 


Article 78 is really intended to be a safeguard 
to ensure collective responsibility and solidarity 
of the Council of Ministers and it followed the 
practice as it existed on the cve of the commence- 
ment of the Constitution. When Draft Article 65, 
corresponding to Article 78 of the Constitution, 
was being discussed Ambedkar explained to the 
Asembly members that the practice was to send 
"weekly summaries prepared by each Ministry 
containing decisions taken by it to the Cabinet and 
the Governor-General. If on perusal of these sum- 
maries the Governor-General thought that a par- 
ticular decision taken by a Minister was not good, 
he would place that matter for reconsideration 
of the Cabinet. The President does not preside 
over the Cabinet meetings and, accordingly, the 
Constitution has imposed a duty on the Prime 
Minister to submit it for the consideration of the 
Council of Ministers if it has not already taken 
a decision thereupon.” It may be appropriate to 
recall that the provisions of Article 78 were in- 
cluded in Draft Article 65 to clarify the relation- 
ship between the Council of Ministers and the 
President. The Union Constitution Committee 
had omitted all references to the authority of 
the President and to his relations with the Coun- 
cil of Ministers, excepting that their function 
was to aid and advise the President. The Draft- 
ing Committee filled in the gap. While disposing 
of appeals by probationers in the Punjab Judicial 
Service, whose probation had been terminated 
and who had challenged the orders to termination, 
the Supreme Court held that the President can act 
on advice only. Justices V. R. Krishna Iyer and 
P. N. Bhagwati held the view that the President 
“means, for all practical purposes, the minister or 
Council of Ministers as the case may be, and 
his opinion, satisfaction or decision is constitu- 
tionally secured when his ministers arrive at such 
opinion, satisfaction or decision.” Referring to 
Article 78 they said, “Indeed, Article 78, wisely 
used, keeps the President in close touch with the 
Prime Minister on matters of national importance 
and policy significance, and there is no doubt that 
the imprint of his personality may chasten and 
correct the political government, although the 
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actual exercise of the functions entrusted to him 
by law is in effect and in law carried on by his 
duly appointed mentors, i.e., the Prime Minister 
and his colleagues." The Forty-second and Forty- 
fourth Amendments now remove all doubts, if 
any, in this respect. 


The. Constitution-makers were definitely and 
unambiguously committed to a parliamentary sys- 
tem of government and they enshrined it in the 
Constitution with a firm conviction that it would 
be operated in India as it did in Britain. Rajendra 
Prasad was a sharer in these decisions at all stages 
of the constitution-making. Yet, on several occa- 
sions, after the assumption of office as President 
of India, he attributed to his office enormously 
greater powers than those given by the Constitu- 
tion. Granville Austin comments, “Had his first 
attempt (his Note to the Prime Minister dated 
March 21, 1950) to ignore conventional restric- 
tions and to act the part of his own Prime Minis- 
ter not been foiled, parliamentary government in 
India would have disappeared before it was two 
years old.“ Rajendra Prasad again made a pub- 
lic issue of the scope of Presidential authority in 
his speech to the Indian Law Institute and ironi- 
cally enough, both Nehru and Setalvad, who was 
still the Attorney-General, were present. The 
Times of India reported that parliamentary circles 
were “non-plussed” by the President's speech that 
had raised an issue of grave constitutional impor- 
tance’™* Rajendra Prasad's motive in raising 
these shop-worn arguments, remarks Granville 
Austin, “seems to have been to enable the Presi- 
dency to assume authority and continuity should 
the nation, or more particular the Union Govern- 
ment, ever undergo political upheaval." He 
evidently believed that the President should have 
the power to act in a crisis of authority at the 
Centre as the Union Government could in a like 
crisis in a State Government. This is also the view 
of a variety of observers in India. But Rajendra 
Prasad never said this publicly: He might 
have seen himself "in the role of the rock in the 
flood." But his intentions were unselfish as during 
his stay in office he was "personally self-effacing 
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and, barring the lapse over the Hindu Code Bill, 
never attempted to exceed his meagre powers." 


There is no reason to believe that President S. 
Radhakrishnan shared his predecessors view, al- 
though on occasions he took the Government to 
task for its lapses. Nor did Zakir Hussain enter- 
tain any such idea about the Presidency, during 
the brief period of his tenure. The Fourth Presi- 
dent V. V. Giri told the Press Trust of India in 
an interview, in his last week in office as Head of 
the State, that while the Constitution assigned a 
position of "undisputed primacy" to the office of 
the President, he should not do anything which 
would result in any “subtraction from respon- 
sible government." Emphasising the importance 
of relationship between the President and the 
Prime Minister, Giri observed, "the concept of a 
President functioning in opposition to Govern- 
ment will be a distortion of our Constitution.“ 
Fakhruddin Ali Ahmed, as a Congress candidate 
for the Presidency, declared at Srinagar on August 
14, 1974, that the President of India can only act 
in the context of the Constitution of the country, 
and that he should not go against Parliament and 
attempt to become a dictator. Neelam Sanjiva 
Reddy was a controversial President and his role, 
particularly in appointing Charan Singh as Prime 
Minister, ignoring arbitrarily the claims of Jagjivan 
Ram, was clearly devoid of constitutional pro- 
priety even if it might be legally sustainable. The 
Seventh President Gyani Zail Singh has categori- 
cally stated that he would function strictly in accor- 
dance with the Constitution. A nominee of the 
Prime Minister whose loyalty had been his only 
asset had paid him rich dividends. He is humble 
and soft by temperament. 


President as Adviser 


It does not, however, mean that the President 
is a mere figurehead or a “magnificient cipher.” 
Such a view of Presidency, in the opinion of 
former chief Justice of India, K. Subba Rao, "is a 
cynical view. e The Office of the President is of 
great dignity and he exercises a great influence 
over the policies and administration of the gov- 
ernment The President represents the majesty 
=, 
176. Ibid. ` 
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of the State, is at apex though only symbolically, 
and has rapport with the people and the parties, 
being above politics." Acting on ministerial 
advice does not necessarily mean immediate ac- 
ceptance of the Ministry's first thoughts. The 
President can state all his objections to any pro- 
posed course of action and ask his Ministers-in- 
Council, if necessary, to consider the matter. It is 
only in the last resort that he must accept their 
advice. This is the raison d' etre of proviso to 
Article 74 (1) inserted by the Forty-fourth Amend- 
ment.“ The President's vigilant presence makes 
for good government, if only he uses the right to 
be consulted, the right to encourage and the right 
to warn, to borrow Bagehot's words. A President 
of great sense and sagacity would want no others. 


If the Constitution divests the President of 
power, it does not mean that he exercises no 
influence. There is a good deal of difference 
between power and influence. Jennings, while 
dealing with the powers and position of the 
British King says "A function to be exercised 
on advice is not formal or automatic." * A King 
must be persuaded on many occasions and on 
occasions the King may do the persuading. Jag- 
jivan Ram, who had been a Union Minister 
almost all the time since Independence till 
August 1979, said that the President of India 
“exercises his moderating influence and inspires 
or moulds policies and actions so silently and 
unobtrusively that many are prone to think 
that, unlike any other Head of a State, he neither 
reigns nor rules.“ 
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180. B.N. Rau stated that the political wisdom 
demands from the President that he 
should be more and more like the Monarch 
of England, eschewing legal power, standing 
outside the clash of parties and gaining in 
moral authority." India’s Constitution . 
the Making, p. 382. 

181. N.K. Palkhivala is of the opinion that when 
Charan Singh's Cabinet resigned in Augus" 
1979, his advice to tho President to dissolve the 
House of People was not binding on tho. 1 
dent. “To say that the advice of that Cabine d 
in favour of dissolution was binding on ivi 
President is to say that the advice of that Ca p 
net which has never lived with Parliament hai 
a right to demand its death. Surely there are 
less dangerous ways of mocking the Cons: 
titution. The President's — Décision: kept 
sequences of Dissolution. The Times of India, 
New Delhi, August 24, 1979. s 
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Although the President does nct attend and 
preside over Cabinet meetings yet he must keep 
himself abreast of what the Cabinet does and 
what the public feels. The President maintains 
his own Secretariat manned by two Secretaries, 
Secretary to the President, and Military Secretary 
to the President. Each Secretary has his separate 
establishment. The Secretary to the President 
is usually a very senior member of the Civil 
Service and he provides the liaison between the 
President and various Ministries of the Union 
Government. The Prime Minister is required 
to keep the President informed of all decisions 
of the Council of Ministers and the proposals for 
legislation, to furnish him all the informa- 
tion he may call for relating to the adminis- 
tration of the affairs of the Union and to 
submit, if the President so requires, for the 
consideration of the Council of Ministers any 
matter on which a decision has been taken 
by a Minister but which has not been considered 
by the Council. This he may do to enable the 
decisions of the individual ministers to become 
articulate through the channel of collective res- 
ponsibility. A wise use of these provisions 
(Article 78), as said earlier, may leave the im- 
print of the President's personality and enable 
the Government to chasten its policies and correct 
decision. Emphasising the importance of rela- 
tionship between the President and the Prime 
Minister, as envisaged in Article 78, V. V. Giri 
said that the President can play a useful role by 
exchanging views "frankly and freely concerning 
government constantly—as I and the Prime Minis- 
ter have done."^ President Neelam  Sanjiva 
Reddy, speaking at a reception accorded to him 
by the Citizens’ Committee, Hyderabad, immedi- 
ately after entering Rashtrapati Bhawan said, 
“Lam not the President to play the second fiddle, 
This they know at Delhi.“ This is an aggres- 
sive way of saying what Giri had said and it was 
perhaps Reddy's reaction against the label of 
“rubber-stamp” the Janata party used for his 
predecessor Fakhruddin Ali Ahmed and was 
accused of his “timid performance" during the 
1975 Emergency. But President Reddy has not 
been steady in his pronouncements. 

The President often writes to the Prime Minis- 
ter and expresses his view on various important 
IE M. “ry Pbi a eesti) acp Ri ey 
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matters confronting the country. Jawaharlal 
Nehru said at a Press Conference: “I see the 
President frequently and we discuss naturally 
current matters and developments and some- 
times he writes to me, sometimes I write to him. 
It is a practice that has gone for years and years 
....Sometimes when he writes to me I circulate 
the letters to members of the Cabinet. This is 
the normal practice." There was a question 
from a correspondent, “Will the President come 
in the way of the economic reforms now being 
proposed? The Prime Minister replied, “Please 
do not bring the President into this. The Pre- 
sident does not come in the way. He is con- 
stitutional President. Naturally, as a senior 
veteran in the struggle we ourselves go to him 
for advice but the responsibility for decisions is 
that of the Cabinet: and nothing is going to be 
postponed in the way you suggest.“ * The whole 
issue related to the publication of the President's 
letter to the Prime Minister in the Press wherein 
it was reported that the President in his letter 
expressed differences of opinion on the Govern- 
ment's policy on certain matters like co-opera- 
tive farming and State trading. President Giri, 
narrating the experiences of his term of office 
to the Reporter of the Press Trust of India, re- 
marked, Taking an overall view of my tenure, 
though I cannot say that I am satisfied with the 
results achieved it is for the Government to 
implement policies and programmes. I have in 
my humble way put forward from time to time 
concrete proposals designed to find solution to 
some of the most urgent problems facing the 
country.” But the relationship between Presi- 
dent Reddy and Morarji Desai was less than 
cordial and there was practically no consulta- 
tion between the two. With Mrs. Gandhi the 
consultations were regular but sans cordiality. 
The Prime Minister's consultations with Gyani 
Zail are regular and deeply cordial. 


Differences arose between President Rajendra 
Prasad and Prime Minister Nehru in 1950 on 
the Hindu Code Bill and the Government had 
to postpone the consideration of the Bill for some 
time. In 1959, C.D. Deshmukh, former Finance 
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Minister, had suggested in a speech in Madras 
the need for the appointment of a high powered 
tribunal to examine the charges of corruption 
against Ministers and other influential persons. 
Deshmukh also maintained that he had concrete 
evidence with him to substantiate and prove 
the allegation and that he would produce it only 
before an independent tribunal. The President 
wrote to the Prime Minister to seriously consider 
Deshmukh's suggestion and take prompt and 
effective measures to root out corruption. The 
Prime Minister did not agree to the appoint- 
ment of a tribunal, although he fully shared the 
President's anxiety to root out corruption. An- 
other important issue on which the President 
and the Prime Minister differed was the intro- 
duction of Hindi for official purposes. The 
President advised the Prime Minister to speedily 
and vigorously encourage the use of Hindi so 
that it might become the sole official language 
as early as possible. Nehru, on the other hand, 
argued that the pace of Hindi in Government 
offices should not be forced because of practical 
difficulties in using it at all levels, and, secondly, 
it would meet stiff opposition from non-Hindi- 
speaking areas, especially from the South. 
Rajendra Prasad, therefore, did not act as a 
mere figurehead during his tenure of office. He 
tried to influence the decisions of the Cabinet 
by his advice and warning although he ultimately 
yielded to the decisions of the Cabinet. When 
Rajendra Prasad retired from his office as Presi- 
dent, the Prime Minister and Parliament paid 
warm tributes to the ability and tact with which 
he had conducted himself as the constitutional 
Head of the State. The address presented to 
him on May 8, 1962, inter alia, said, "By your 
qualities of unostentatious grace, your utter 
simplicity, clarity of outlook, deep humility and 
broad humanity, you invested a special meaning 
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was a flagrant attack on the conventions of the 
cabinet government. Prasad’s contention was 
that Provisional Parliament did not have the 
authority to enact such major legisletion, 
because it was indirectly elected and its mcm. 
bers lacked the public “mandate” of a general 
election. (The Provisional Parliament was 
carry-over from the Constituent Assembly ; 
the first general election to the Lok Sabha took 
place in 1952). Prasad had made this view 
clear on an earlier oecasion when the Hindu 
Code Bill had been before the Constituent 
Assembly (Legislative). See The Hindu, 
Madras, May 1, 1949. 
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and significance in your choice as President. As 
the first President of India, you have enriched 
and embellished the office and are leaving behind 
inspiring traditions." 

Radhakrishnan during his tenure of office had 
been exceptionally frank in publicly giving ex- 
presion to his views. In his Republic Day 
broadcast on January 25, 1963, he said: "Our 
«elu'ty and negligence are responsible for our 
reverses" in NEFA. In a speech in Bombay, the 
President declared India's reverses as "a matter 
of sorrow, shame and humiliation." In Novem- 
ber 1963, in his Convocation address delivered 
at the Uttar Pradesh Agricultural University, 
the President attributed stagnation of agricul- 
ture to "lack of true, wise leadership and adminis- 
trative inefficiency.” In a broadcast to the 
nation on January 25, 1964, Radhakrishnan 
cautioned against complacency towards corrup- 
tion and said, “It would be well to recognise 
that the tolerance of our society for weak, in- 
efficient and unclean administration is not un- 
limited." But his broadcast to the nation on 
January 25, 1967, came from an anguished heart. 
He warned the nation that the "prospect of a 
revolution" was "inescapable," if unruly behavi- 
our, fasts and violence in the country did not 
end.  Describing 1966 as the worst year since 
Independence, full of natural calamities and hu- 
man failures, the President said that even after 
making allowance for all difficulties of the situa- 
tion, “We cannot forgive widespread. incompe- 
tence and the gross mismanagement of our re- 
sources.“ 

In spite of his open criticism of the Govern 
ment’s Policy, Nehru, Shastri and Mrs. Gandhi 
got on well with Radhakrishnan. Unlike Ra- 
jendra Prasad, Radhakrishnan did not claim 
larger powers than commonly allowed to the 
President. Philosophers in public authority . 
rare. Marcus Aurelius was the Philosopher King, 
Radhakrishnan was the Philosopher President 
and as upholder of the Constutution, he was 
a wise Head of the State who advised, warned 
and encouraged as the occasion demanded. On 
the death of Prime Minister Nehru, the Prest 
dent in a broadcast to the nation said. "Nehru 
held the office of the Prime Minister of our coun- 
try since the dawn of independence; and in the 
long years of his Premiership tried to put our 
country on a progressive, scientific, dynamic and 
non-communal basis. His steadfast loyalty to cer- 
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tain fundamental principles of liberalism gave 
direction to our thought and life....He used the 
existing social and political institutions and 
breathed in them a new spirit, a new vitality." 
Radhkrishnan congratulated the Prime Minister 
and the Government and the Chiefs of Staff "on 
the hard and excellent work which they and those 
working under their leadership" did during the 
Indo-Pakistan conflict in 1965. 


The President, in brief, like the King of Bri- 
tain, has not merely been constitutionally roman- 
ticised but actually vested with a pervasive and 
persuasive role. While he plays such a dynamic 
role, he is not a rival centre of power in any sense 
and must abide by and act on the advice 
duly tendered to him by his duly constituted 
Ministers, except in a narrow territory (appoint- 
ment of the Prime Minister and dissolution 
of Parliament) which is sometimes slippery, 
as in the case of Charan Singh's appointment 
as Prime Minister by the President in July 1979, 
and dissolution of Parliament in August 1979, 
and both these acts of the President attracted 
widespread severe criticism. It has been righly 
said that the voice of reason is more readily heard 
when it can persuade but no longer coerce. With 
extensive political knowledge and wide experience 
at his command, the President may influence the 
decisions of his Ministers and help even in moul- 
ding the policy of the government. As a friend 
of the Ministers he may resist the advice tender- 
ed to him, but he must not carry his point so far 
as to threaten the stability of the Government. 
Even "When the President", said Giri, "expressed 
his view" publicly on matters of common con- 
cern—sometimes vital to the functioning of our 
democracy—he does not do so to embarrass the 
government but to strengthen their hands in deal- 
ing with them. 


In the final analysis the Presidency is what its 
occupant makes of it. The President must have 
^ dynamic personality, political wisdom and in- 
dependence of mind and intellect. His influ- 
ence will be strictly in proportion to the quality 
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But President Sanjiva Reddy's plea for 
greater autonomy to the States, made in the 
course of his Patel Memorial Lecture on Octo- 
ber 31, 1981, triggered a storm of controversy 
and was centainly embarrassing to the Govern- 
ment in the explosive situation created by the 
demand for Khalistan and prolonged unrest 
in the North-East. It was hailed by the CMP 
and the Akali Dal. 
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of his personality and character. It depends. also 
on the President's relations with his Council of 
Ministers. The history of Presidency under 
Rajendra Prasad and Sarvapalli Radhakrishnan, 
in spite of the former's controversial statement 
of November 28, 1960, and the latter's public 
criticism of the Government, is resplendent with 
what a sagacious occupant of that august office 
can do in dispelling all doubts, real or imagi- 
nary, regarding the possible abuse or misuse of 
the President's powers. Both have set precedents 
which help to fulfil the objectives of the Father- 
framers of the Constitution. So did Zakir Hussain 
during the brief period of his Precidency. Presi- 
dent V. V. Giri, on the assumption of his office 
on August 14, 1969, rededicated himself, "to 
the service and well-being of India.“ The 
Fourth President of India, in his speech after 
he was sworn in, said, "Rightly India has been 
described as the world's largest democracy. In a 
system of parliamentary | democracy which we 
have deliberately fashioned for ourselves, it is 
essential that we achieve our desired results by 
the collective effort of the People. We must re- 
mind ourselves constantly of the ever present 
danger that democracy, when it becomes merely 
formal, would collapse....A deep concern for na- 
tional welfare alone can make our democracy 
meaningful and lasting." Giri, with a long and 
distinguished trade union background, had varied 
experience as minister, diplomat, Governor and 
Vice-President of India before he won a specta- 
cular election to become the Fourth President. 
He might have lacked brilliance but while in 
office he maintained his reputation as man of rug- 
ged independence. Despite the relentless criticism 
of the Janata and other non-Congress (I) parties 
against President Fakhruddin Ali Ahmed for his 
timidity in endorsing the personal decision of 
Prime Minister Mrs. Gandhi to promulgate in- 
ternal emergency in 1975, Prime Minister Morarji 
Desai paid handsome tribute to him on his death. 
He said that President Fakhuruddin Ali Ahmed's 
death had deprived the nation of a "guide and 
statesman of rare quality." He said, adding, "he 
had a remarkable gift for maintaining his equa- 
nimity in moments of stress and crisis" Neelam 
Sanjiva Reddy was a controversial President and 
despite his unpredictable pronouncements, he ful- 
filled his duties admirably and upheld the pres- 
tige of the august office. Of all the Presidents he 
alone worked with three Prime Ministers, each 
differing from others, not only in views, style of 
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functioning and temperament but in party loyal - 
ties. By adding to the sound principle that the 
Head of the State and the head of the Govern- 
ment should work harmoniously he adjusted him- 
self to a Janata Prime Minister, a Lok Dal Prime 
Minister and Congress (I) Prime Minister, des- 
pite Reddy's relations with Desai were far from 
cordial and that the same was true of his relations 
with Mrs. Indira Gandhi. This could have led 
to serious difficulties, but Reddy never tried to 
impose his views on the Government of the day 
and precipitate a constitutional crisis. He had to 
tackle difficult issues, the like of which his pre- 
decessors were never called upon to deal with, 
and succeeded to tide them over to the best of 
his wisdom, although his decision to ignore 
Jagjivan Ram's claim as the new leader of the 
Janata Parliamentary Party and to ask Charan 
Singh. a defector from the Janata, to form the 
Government shall ever remain controversial as no 
sagacious President would have attempted it. 


New era 


The sudden death of President Zakir Hussain 
brought into focus certain new dimensions of the 
Indian Presidency. The country passed into a new 
era of politics which has few of the features char- 
acteristic of the last two decades. The first three 
Presidents were the unanimous choice of the 
Indian National Congress. The Fourth Presi- 
dential election wrecked the Indian National 
Congress. There was an open revolt and, in 
spite of the Party Whip, the official candidate, 
N. Sanjiva Reddy, was defeated. Quite a sizable 
number of Congress Members of Parliament and 
the State Legislatures pleaded to vote according 
to their “conscience” and they did. The split, 
thus, created in the Congress was averted by the 
decision of the Working Committee, but truce 
did not halt innuendoes and the leading figures 
of the Congress factions continued to make 
harsh comments which were hardly conducive to 
amity and the Indian National Congress was 
finally divided into two warring groups. 


V.V. Giri, too, took an extraordinary step by 
announcing his decision to enter the Presiden- 
tial election on his own without being sponsored 
by any one of the political parties. Understand- 
ably, he was disappointed that the Indian Na- 
tional Congress did not observe the convention 
of supporting the Vice-President for election as 
President. though he himself did not consider 
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this convention important when he decided to 
contest the election. His contention was that 
the call to duty and the “dictates of his consci- 
ence" compelled him to seek election.“ But 
his statement was an election manifesto listing 
his sacrifices in the past and his various contribu- 
tions to national causes which entitled him to seek 
public support. When, however, he sought to 
imply that the Congress Party’s selection did not 
do justice to the country and was unfair to the 
Congress organization, that the candidate chosen 
(Sanjiva Reddy) did not enjoy the confidence of 
other groups and therefore the choice tended to 
lower moral authority of the august office of the 
President, Giri entered the arena of party poli- 
tics. Whether it was appropriate for the Acting 
President of India to say that the Congress Par- 
liamentary Board had “failed to give a correct 
lead to the country” can be questioned, even if 
the statement may entirely be well founded. 


The aftermath of a bitter political storm 
which preceded Giri's election was the spate of 
petitions challenging his election through alle- 
ged corrupt practices, political bribery and 
wrongful rejection of nomination papers. What- 
ever the merits of these allegations, the case 
itself was unique in many ways and it evoked 
intense interest not only among lawyers and poli- 
ticians but also among the general public. The case 
gripped the nation for four long months during 
which the 5-member Special Bench of the Sup- 
reme Court sat for fifty days and recorded es 
evidence of one hundred and sixteen witnesses. 
At times the public was utterly dismayed by 
the wholly contradictory assertions made by the 
witnesses on behalf of the petitioners and the 
respondent. 
C 
199. Giri was the First Vice-President to be passed 

over for elevation to Presidentship by the 
Congress leadership, including Mrs. Indira 
Gandhi, though, unlike Gopal Swarup Pathak, 


B.D. Jatti, and H. Hidayatullah he resisted 
it successfully. 


191. Evidence ran into 1,004 cyclostyled pages 
and 122 exhibits were produced in sonore 
the contentions of the respective parties. d 
exhibits ranged from newspaper clipping? cc 
news agency messages to the letters of the 1 8 
ing President, the Prime Minister anc led 
Nijalingappa, President of the then andiv rea 
Congress. The case took a dramatic turn : né 
# tape-record conversation on the tele. 
between one of the petitioners and ame irt 
ber of Parliament was allowed by the Cov 
as evidence. 
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The President 


The main lesson of the Giri case is quite clear. 
The mere fact that the highest office in the coun- 
try became for many months the centre of a 
legal controversy seriously damaged the image 
of Presidency both in India and abroad. The 
President symbolises the power and authority 
of the Indian Union and enjoys an exalted posi- 
tion, by the very nature of his functions, above 
the din and dust of the political market place. 
Anything which detracts from the high dignity 
of this office can, in certain circumstances, cause 
great harm to the constitutional fabric on which 
it rests. The parliamentary way of life does not 
permit a challenge to the legitimacy of succes- 
sion to the Presidential office on grounds of cor- 
rupt practices and political bribery. 

Sanjiva Reddy was the first consensus Presi- 
dent India had. He was not the choice of the 
«then. Prime Minister. Desai had to accept him 
under pressure from some of the constituents of 
the Janata Party. Then the Congress was also too 
demoralised and divided to think of putting up 
its own candidate. The Seventh President was 
the choice of Prime Minister Indira Gandhi and 
the combined Opposition parties searched for a 
candidate for the Presidertial election and after 
many futile attempts put up H. R. Khanna, a for- 
mer Judge of the Supreme Court, as its candidate. 
Looking into the prevailing political climate of 
the country, it is too much to expect a unani- 
mous or even a consensus choice, but it is sure- 
ly incumbant upon all to prevent the corflict 
from descending to a level where scurrilous as- 
persions are cast on any one of the candidates 
and his supporters. A certain measure of pas- 
sion and criticism is inevitable in electoral con- 
tests. But wher: two distinguished men compete 
for the highest office in the country and the 
Constitution of India assigns to the President 
a role in which he does not govern, it should be 
easier to save the Presidency from the acrimo- 
nious partisanship. Both the Presidential can- 
didates in 1982 were the victims of mud-slinging. 
Ram Jethmalani, Member of Parliament and 
member Bar Council of India, inserted an ad- 
vertisement in all the newspapers addressed “To 
everyone who places country above self and 
Party—A Plea for national self-respect and ar 
appeal to conscience," He compared the rela- 
tive merits of both Presidential candidates and 
after listing the requisite qualities a President 
should possess, he wrote, "One looks in vain for 


any such qualities in Sardar Zail Singh.“ Then he 


catalogued Zail Singh's disqualifications and, inter 
alia, added, "He has no academic attain- 
ment or educational qualifications worth mention- 
ing. He has no pretences to any scholarship or study 
of Indian philosophy, religion or art. He has not 
particularly distinguished himself ir any profes- 
sion or avocation....As Minister of Home Affairs 
he has been a conspicuous failure. The persis- 
tence of the Assam problem. total breakdown of 
law and order, the rise of Khalistan movement, 
the chaos of Punjab politics and the suppression 
of democracy in the capital of India are directly 
attributable to his rank  ircompetence.... His 
private life style gives no assurance of adequate 
public probity and character. He represents not 
a single quality for which the Indian Nation is 
justly acclaimed... .”** 


Gyani Zail Singh by and large received a bad 
Pres. He was described and derided vari- 
ously from Caligula's horse" to a Court 
Jester by the Organiser. Most sober newspapers, 
barring a few exceptions, mocked his candidature 
albeit subtly. The Presidential campaign in 1969 
was also marked by acerbity, Neelam Sanjiva 
Reddy too faced hostility when Mrs. Indira 
Gandhi gave a call for conscience vote. Some of 
Reddy's detractors even launched a smear cam- 
paign against him. Pamphlets attacking his pri- 
vate life were circulated and lurid posters went 
up on the Delhi walls. However, the Press he got 
was rowhere near what Gyani Zail Singh received. 


Justice H.R. Khanna's acceptance of the Oppo- 
sition invitation to be its candidate puzzled count- 
less people and some newsmen even shot nasty 
questions at him. But the most unfortunate in- 
cidert in his case was VI. H. Beg's intervention in 
the campaign. A former Chief Justice of India 
and, then, Chairman of the Minorities Commis- 
sion, Beg passed strident remarks on H, R. 
Khanna's performance as one of his colleagues in 
the Supreme Court. The public is still in the 
dark about the device employed to plant Beg's 
views in the form of questions and answers on the 
two English language news agencies. 


192. The Hindustan Times, New Delhi, July 11 
1982. 

193. Leading article Indian Express, New Delhi, 
June 23, 1982. Caligular was a Reman Em- 
peror who considered himself to be God, He 
raised his horse to Consulship. 
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A number of petitions against Zail Singh chal- 
lenging the acceptance of his nomination papers 
were filed in the Delhi High Court and the Sup- 
reme Court and all these petitions were rejected. 
On August 13, 1982, the election of Gyani Zail 
Singh as the Seventh President of India was 
challenged by 27 Members of Parliament, includ- 
ing Charan Singh, former Prime Minister and 
President of the Lok Dal,’ on as many as nine 
grounds. The petitioners, inter alia, con- 
tended that Gyani Zail Singh “is not an indepen- 
dent man” and “he is and will remain a dummy 
of Mrs. Gandhi who is determined to destroy the 
basic structure of the Corstitution" and “make 
a mockery of democracy.” She (Mrs. Gandhi) 
“may with the help of Mr. Zail Singh bury the 
democracy for all times.” The petitioners also 
alleged that Zail Singh had been involved with 
“extremist Sikhs” and as a former Akali activist 
had been responsible for reviving Sikh funda- 
mentalism. It had also been alleged that Zail 
Singh "is not a suitable candidate" for the office 
of the President and any limitation on Article 
71 (which provided that any dispute relating 
t0 the election of the President and the Vice- 
President should be inquired into only by the 
Supreme Court) in regard to the grounds on 
which the election could be challenged. “is illegal 
and uncorstitutional." 

In the United States the President can be 
impeached only for treason, bribery or other 
high crimes and  misdemeanours. The Indian 
Constitution does not define impeachment. Arti- 
cle 61(1) simply says that the President is to be 
impeached for violation of the Corstitution. Since 
the Constitution establishes a parliamentary sys. 
tem, impeachment is a procedure intended to 
protect the democratic system against the possi- 
bility of any ambitious President seeking dicta- 
torial powers against the Ministers. And im- 
peachment proceedings are to be initiated by the 
Party in power ard not by the Opposition. But 
the Samyukta Socialist Party's move to impeach 
President Giri was on the ground that he had 
not asserted himself enough, but had, without 


objectively applying his mind to the Uttar Pra. 


„desh situation, in October, 1970, as required by 
the Constitution and the law, “rubber-stam 
* the illegal Union Cabinet decision based on ar 
ee 


194. Other representing different political parties 
were, Jagannath Rao Joshi, B.J.P., Surendra 
Mohan, Janata, and Harikesh Bahadur, D.S.P. 
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incompetent report by the Governor.” It was 
also alleged that the President had invoked his 
extraordinary and emergency powers “illegally” 
to take over the Government of the State and to 
suspend the State Assembly, thereby violating 
his oath to preserve, protect ard defend the 
Constitution and that too while he was abroad 
on a foreign tour. 

President Neelam Sanjiva Reddy was publicly 
accused by the disintegrated Janata Party of 
breach of faith, discrimination and pre-planned 
conspiracy when he dissolved the House of the 
People in August 1979 without giving an oppor- 
tunity to Jagjivan Ram to demonstrate the 
strength of his followers on the floor of the 
House. A general body meeting of the Janata 
members of the dissolved House of the People 
and the Council of States favoured initiation of 
action to impeach the President. The meeting 
accepted the suggestion of the former Law and 
Justice Minister, Shanti Bhushan, to appoint a 
committee to take action on impeachment and 
the legal action. The Deputy Leader of the 
Party in the Council of States, told Reporters 
later that the Party would ask for a special Ses- 
sion of the Council of States to consider ue 
question of impeachment of the President. 
Janata Party Presidert, Chandra Shekhar, made 
a public statement about impeaching the Presi- 
dent after consultations with members of his party 
Executive Committee. Piloo Mody in his article: 
"When Presidents play politics" wrote, ‘The 
President of India’s behaviour, to say the least, 
has been inconsistent and to say the most, per 
verse." The former Prime Minister Morarjt 
Desai also complained that Reddy was rot fair to 
him. The President was bound to call him first to 
form the Government since he headed the largest 
party. "But then I have known Mr. Reddy. He 
has always been like this," Desai said.“ 

The proposal to impeach the President was 
ultimately dropped. But the anger spilled over 
political frontiers. The President remained the 
focal point of constitutional controversy. att 
the Head of the State and it is inconsistent ho 
the dignity of office he occupies that he shou 
not openly participate in a highly embarrassing 
HURTS party 
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debate. At Tirupati the President remarked 
that his decision regarding the dissolution of the 
House of the People preceded by his refusal to 
invite Jagjivar: Ram to form an alternative govern. 
ment, was “based on the dictates of his conscience.” 
Reddy, thus, enunciated a doctrine which is 
highly dangerous. He, like his predecessors, holds 
the office of President and he is pledged to up- 
hold it. He is to be guided by the Constitution 
and not by his corscience which is the product of 
his personal concept of public morality.” It also 
went round that he had personal interest in the 
office of the Prime Minister when he suggested 
for a government based on “national consensus” 
during the long series of consultations which the 
President had with political leaders of various 
shades of opinion after Desai's resignation of 
his Government as a sequel to Y. B. Chavan's 
vote of no confidence. One of the General 
Secretaries of the Janata Party, Nanaji Desh- 
mukh, sought and secured from Sanjiva Reddy 
a categorical assurance that he did not intend to 
enter the political arena. The announcement 
from the Rashtrapati Bhavan was also issued 
that referred to the President's distress at reports 
in certain sections of the Press and appealed to 
protect the role the Constitution has assigned 
to him from becoming a subject of public con- 
troversy. : 

There must not have been no basis in facts 
about the rumour, but most of the Janata Party 
leaders expressed concern over observations that 
were attributed to Reddy in view of the public 
statements he had made from time to time ex- 
pressing his disgust over the performance of 
the Government and conduct of Ministers. 
While paying tribute to Kamraj at Madras on 
September 4, 1978, the President said, “Fortun- 
ately he had no son or son-in-law to spoil his 
name." The reference was construed towards 
Morarji Desai and Charan Singh. Three weeks 
earlier, the President received and addressed a 
group of Congress (I) MPs, who had gone to 
Rashtrapati Bhavan to present to him a memo- 
199. It appeared from his reference to Lord Ven- 

kateswara that he abhorred the prospect of 
Jagjivan Ram forming a government with 
the help of “defectors” from other parties. On 
July 25, 1982, just after relinquishing his 
office, he told a group of journalists that he had 
dissolved the House of the People after making 
sure that Jagjivan Ram was in no position to 


form the Government. The Times of India, 
New Delhi, July 26, 1982. 
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randum urging him to take remedial action tọ, +. 
set right the deplorable state of affairs prevailing 
in the country.“ The Press Trust of India 
quoted the President to. have appealed “to all 
those who had been in the forefront of the free- 
dom struggle to join hands to restore norms of 
conduct in public life.” And then, Reddy had 
been drawing a distinction between a President 
elected with the support of all parties as he was 
and the one elected with the support of one 
party or group of parties as his predecessors * 
were. He also made a suggestion that the time 
had come to make a review of the provisions 'of 
the Constitution in his broadcast to the nation 
on the eve of Independence Day (August 14, 
1979). "Our Constitution which is the most 
comprehensive written Constitution in the world 
cannot obviously provide for every possible 
contingency......The time is ripe now for en- 
lightened public opinion......, to consider the 
steady and cumulative deterioration of standards 
in public life and public morality in all its 
aspects and review the provisions of the Consti- 
tution in the light of the experience of working 
it over the last three decades," he said. No less 
objectionable was President Reddy's demand 
for greater autonomy to the States, While deli- 
vering the Patel Memorial Lecture on October 
31, 1981 he warned that a stage might come 
when the demand for greater autonomy might 
become “not merely vocal, but bitter threatening 
the country’s integrity.” 

Reddy's prompt clarification that it had not 
been the President's intent to advocate a weak 
centre did not mitigate the damage done and 
there was a wave of protest. Nor was it a solace 
to the public when the President contended that 
he expressed his view not as the President of 
India but in his personal capacity as a citizen of 
India. The President's words in any capacity he 
expresses have a relevance that few will deny and 
his suggestions for the review of the Constitu- 
tion and grant of greater autonomy are extra- 
ordinary. Reddy wanted to be an extraordinary 
President by giving new posture to the Presi- 
dential responsibilities, forgetting that as a con- 
stitutional Head of the State, he should keep 
himself out of public controversy. There is an 
undefined but discernible line that divides the. 
President's public and private reactions and 
Sanjiva Reddy had not always observed that 
dear distinction. He had taken an activist view 
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of his role and as Prem Bhatia remarked, "Mr. 
Sanjiva Reddy is likely to go down in the Inde- 
pendent India's history as the most controversial 
Head of the State so far." He spared no pains 
to invite one kind of political controversy or the 
other. In Bombay on December 19, 1980, the Presi- 
dent deviated from his written speech at a spe- 
cial convocation of the Bharatiya Vidya Bhavan 
and dwelt at length on farmers’ difficulties and 
asserted that they had now awakened and nobody 
could ignore them, addresing the Maharashtra 
Chief Minister, A.R. Antulay, who was present 
at the function, to be sympathetic to the farmers’ 
problems. Again; at Tirupati on December 25, 
1980, he said that farmers should not keep quiet 
and sleep over their problems. "A day will come 
when I too will go back to my plough and my 
fields." he added." 

In an obvious reference to the large Ministry 


headed by T. A. Anjaiah in Andhra Pradesh, (61 
in number) Reddy said, at the foundation-stone 
ceremony of railway workshop at Tirupati, that 
during his tenure of the Chief Minister of the 
State, he had only a dozen ministers in Cabinet 
and all of them were stalwarts. “And the Chief 
Minister was elected those days and not nomina- 
ted," he remarked. At Chandigarh on February 
2, 1981, Reddy assailed the practice of romi- 
nating Chief Ministers. Speaking extempore at 
the Centenary celebrations of The Tribune, he 
Narrated instances of Nehru's days when the 
Prime Minister showed respect for the elector’s 
choice of State leaders and the elected leaders 
actually inducted their rivals into their cabinets, 
Drawing a contrast between the quality of politi- 
cians in the past and now, Reddy said, “Today 
they want to become MLAs overnight, ministers 
next month and then Chief Minister" and they 
want to hold these posts even though they have 
“no qualification, no character, ro integrity, no 
spirit of service" The president said that he 
would not like to create a controversy by saying 
all this, "but someone has to tell the truth." He 
felt that he could afford to do it since after 
retiring from the President's post, he would have 
nothing else to do than live on his village farm. 
"I know", he said, “third-rate fellows have al- 
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ready started saying that I am not impartial.”** 

It is urderstandable that the President should 
have become sick of politics in view of the 
obvious decline in the standards of public life 
and wished to retire from it at the end of his 
term in July, 1982. But it would have been 
appropriate with the dignity of his office if he had 
kept these two issues separate. They might have 
been related in his mind, but they were basical- 
ly two separate issues. It must not be Reddy's 
intention to suggest that his successor would need 
to be insensitive to the fall in the standards of 
public life in order to accept the office of Presi- 
dent and he could afford to tell the truth as 
he was not aspirant for the second term, for get- 
ting that since 1950 only Dr. Rajendra Prasad 
had served as President for two terms. Giri was 
keen on a second term, but Mrs. Gandhi did not 
agree to support his candidature. 


Then, the Presidert should not have publicly 
expressed his views on the appointment of Chief 
Ministers. He is above party politics, which 
means he is not expected to concern himself with 
the way a party elects or selects its nominees for 
various offices. The record of President Reddy's 
pronouncements on various issues and subjects 
during the first four years of his terure makes a 
case for not having politicians as Presidents. 


The President has the right to caution, coun- 
sel and to warn his Ministers, functions, which 
place a measure of discretionary influence though 
not necessarily of power im the hands of the 
President. The circumstances in which President 
Giri de-recognised the Princes in Hyderabad the 
same evening the Union Cabinet took the deci- 
sion in New Delhi, and imposed President's Rule 
ir Uttar Pradesh from Kiev, left no time for 
adequate consideration, let alone consultation, 
encouragement or warning. In this respect it 1$ 
illuminating to contrast the manner in which 
President Rajendra Prasad dealt with the Hirdu 
Code Bill; Whereas Prasad's action did not lack 
dignity, Giri acted in undue haste when the 
Uttar Pradesh Assembly was to meet four days 
after. There was in any case no danger of an 
imminent breakdown of law and order in that 
State. The high office of Presidert suffered 
heavily as a result. Any doubt on the impartia- 
lity and objectivity of the President rocks the 
STS Se dsl 
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entire structure of parliamentary democracy. 
Merits | of the case aside, the public accusa- 
tion of the Acting President (B. D. Jatti) alleg- 
ing that a conspiracy involving "the dictators of 
the erstwhile regime" was behind withholding his 
signatures or the Proclamations dissolving nine 
State Assemblies of North India in April, 1977, 
by a Minister of the Union Government™ was 
the most unfortunate part of the whole constitu- 
tional crisis. Ajit Bhattacharya remarked, "A slur 
on the Prime Minister hurts a party, whereas a 
slur on President hurts the entire system.” 


When it was known to President Giri that he 
would not be the Congress nominee for another 
term, statements that he had "an open mind" 
and that many persons were persuading him to 
seek re-election did not add to the stature of the 
ofice he was occupying. He merely confirmed 
the impressior that there was lack of rapport 
between him and the Prime Minister and that 
lie was being forced to step down. Many inci- 
dents had taken place** during his term of office 
to convince Giri that he would not be Mrs. 
Gandhi’s candidate and he had no  charce of 
getting elected, except on Congress ticket regard- 
less of Bhupesh Gupta’s® efforts to lead him up 
the garden path. And, then, to strive for a 
second term shows how the mind of an ambi- 
tious President works and like the chair-grab- 
bing politicians the occupant of the  Presidertial 
office is also reluctant to vacate Rashtrapati 
Bhavan. Like Radhakrishnan, it would have en- 
hanced — Giri's stature and, ipso facto, that of 
Presidency, immensely if much before the ruling 
Party started hunting for his successor, he had 
gracefully announced his retiremert. The Con- 
stitution assigns a position of undisputed pri- 
macy to the office of President and he should 
not do anything which would result in any sub- 
traction from responsible government. A Pre- 
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205. For instance, on issues like the agitation for 
the bifureation of Andhra Pradesh and cle- 
mency to railway strikers. Mrs. Gandhi's dis- 
pleasure over his "interference" in adminis- 
trative matters, especially the railway strike, 
was conveyed to Giri by the members of the 
Cabinet Committee on Political Affairs. 
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sidertial indiscretion may have political reper- 
cussions of an unimaginable magnitude. m 

Giri's irony had been that he was perhaps the 
most active incumbent since the inception of the 
Presidential office and he continued to claim that 
deep-rooted association with the trade union move- 
ment during his term of office. Even after his 
retirement, “it was not to come to an end.“ 
Association with the "working class comrades” 
w:th a view to cleanse the trade union movement 
ol self-seekers, who put personal gains above 
the interest of the country and the working class, 
and innocuous participation in matters of public 
amelioration, a former President must not eschew. 
But there is no legitimacy for a former Head 
of the State to publicly support political issues of 
controversial nature, particularly when they aim 
at confrontation with a Government no matter at 
the Centre or in a State. In a letter K. N. 
Singh, written on December 5, 1974, Giri is re- 
ported to have stated that Jayaprakash Narayan 
was taking a “lively interest” in the present state 
of affairs in the country and as the Sarvodaya 
leader was “one of the great men“ his advice and 
direction would be respected throughout the 
country.“ 


Jayaprakash Narayan's "struggle" was mainly 
directed against the Abdul Ghafoor Ministry 
and a campaign had been launched to ask for 
dismissal of the Ministry and. dissolution of the 
Bihar Assembly. Whatever be the justificatior- 
of these demands, the process involved therein 
was at complete variance with the basic principles 
of a parliamentry government which the Consti- 
tut on establishes and Giri had stoutly defended 
for more than two decades, first as a Union 
Minister, then, as a Governor ard the Vice- 
President and, finally, as the President of India. 
Dismissal of a Ministry and dissolution of the 
State Assembly by extra-constitutional methods 
violates the concept of constitutional government. 
Ir his Press interview on August 18, 1974, Giri 
had dwelt at length on the role of the Head of 
the State in a parliamentary government. It was 
the duty of the President, he emphasised, to en- 


207. Interview with the Press Trust of India on 
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sure that the Government of the country was carri- 
ed on in accordance with the spirit of the Constitu- 
tion and that the democratic process was preser- 
ved and  strergthened. Did not the former 
Head of the State contradict himself when he 
supported the extra- constitutional methods in- 
volved in Jayaprakash Naryan’s struggle, and 
how did it reflect on the Presidency. The actions 
and  utterances of a former President equally 
bring credit or discredit to the image of the 
Presidency. Disassociating himself from ary 
political party and politics", Giri camped in the 
constituency of his son, Shankar Giri, from 
where he sought election, after having defected 
from the Indian National Congress, as à candi- 
date of the Congress for Democracy Party in 
the March, 1977 Parliamentary poll. He stayed 
there till the election result of Shankar Giri was 
declared. His son lost the election, but the 
former President hailed the electoral success of 
the Janata Party with which the Congress for 
Democracy was in an electoral alliance. 


V.V. Giri was thrust in the limelight against 
a controversial setting and that contributed 
largely to the contradictions. The acceptance of 
Giri's candidature by Mrs. Indira Gandhi and 
her supporters, in preference to the Congress 
Party's official nomination had created the im- 
pression that the Prime Minister was in the look 
out for a malleable Head of the State and pre- 
ferred Giri to N. Sanjiva Reddy. Even today 
unflinching credence is put in this myth ir some 
quarters that if, instead of switching her support 
to Giri, Mrs. Gandhi had ensured the elec. 
tion of her partys official candidate (Sanjiva 
Reddy) there would have been a constitutional 
crisis involving a head-on clash between the 
President ard the Prime Minister. But the facts 
are that it suited Mrs. Gandhi to make an issue 
of the 1969 Presidential election in the develop- 
ing power struggle in the Congress. It also suited 
Giri because he won the elections. But in this 
Process the office of the President was brought 
actively into the political arena. It came to be 
identified more and more with the 
Minister ard her political acts and, accordingly, 


the President was described as a “rubber-stamp.” 


Giri's successor, Fakhruddin Ali Ahmed 

i was 
given the label of the “rubber-stamp” Acehan 
He was a Minister in Mrs. Gandhi's Government 
and was her personal choice for the Presidency 


Constitutional History of India 


The non-Congres Opposition parties accused 
him for his "timid" performance as he sigred the 
Proclamation of Emergency before it had been 
endorsed by the Council of Ministers and did not 
care to ask the Prime Minister to produce credi- 
ble evidence to show that the situation in the 
country had deteriorated to the point where it 
was not possible to cope with it through the 
normal processes or that the Proclamation could 
rot wait for a few hours to enable the Ministers 
to meet in the morning. His predecessors in- 
cluding Giri, did speak out their minds, though 
they did not impose their decisions. 

It was in this background that Neelam Sanjiva 
Reddy entered his office. He made it known 
from the day that he entered Rashtrapati Bhavan 
that he was not a "rubber-stamp" Head of the 
State. In a statement at Hyderabad on October 
28, 1977, he asserted that he was not "to play 
the second fiddle” and “This they know at 
Delhi" But Sanjiva Reddy cannot be blamed 
if he sought to make it out that he was à 
different kind of President at least from his two 
immediate predecessors. The Opposition parties 
that were politically hostile to Mrs. Gandhi to 
the teeth demanded and advocated that the 
President should be “strong and impartial” and 
that he should not even hesitate to dismiss the 
Government, pull up the Prime Minister and 
other Ministers and refuse to give assent to legis- 
lation that did not appeal to — his conscience. 
They would concede to the President the unres- 
tricted right to accept or reject the advice ten- 
dered by the Prime Minister for dissolution of 
Parliament. As a sequel to that Tridib Kumar 
Chaudhry, Republican Socialist Party Leader, was 
unanimously set up as the Opposition candidate 
for the fifth Presidential election. 


Tridib Chaudhrys candidature was sponsored 
by all the non-Congress (I) Opposition parties 
€xcept the Communists. Chaudhry explained at 
Calcutta on August 4, 1947, his views on the role 
of the President and said that he must play a 
positive and constructive role. But the majority 
party in the country, Congress(I), he asserted, 
Was trying to reduce the President to a "ceremo- 
nial figurehead” and “to divest him of specific 
role” that the Constitution had given him to play. 
Some sort of an “unconstitutional appropriation 
Of power in reverse direction is in process" he 
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declared. Ignoring the Constitutional rights and 
privileges of the President, power was being ap- 
propriated elsewhere "in his or her hands" in 
thé marner of an American President and this 
trend "points to fascism, as we call it left circle." 
Chaudhry clarified that his candidature symboliz- 
ed "the protest of the common people against the 
manner in which the affairs of the nation are to 
be managed.“ 


In the memorandum of May 30, 1947, prepared 
by the Constitutional Adviser to the Constituent 
Assembly, for the use of the Union Constitution 
Committee, the principal provision embodied in 
this respect stated that there should be a Council 
of Ministers to aid and advise the President in 
the exercise of the functions, but it went on to 
add, "except in so far as he is required by this 
Constitution to act in discretion." This mat- 
ter was considered by the Urion Constitution 
Committee, under the chairmanship of Jawaharlal 
Nehru, at its meeting on June 8 and 9, 1947 
The Committee decided unreservedly in favour 
of the Parliamentary system of government in 
which the President would have ro powers vested 
personally in him but would exercise all his func- 
tions, including the dissolution of the lower cham- 
ber of Parliament, only on the advice of his 
Ministers. When the Report of the Union Con- 
stitution Committee came under the consideration 
of the Constituent Assembly on July 28, 1947, 
there was general agreement with its proposal 
for the adoption of the parliamentary form of 
executive. "The Constituent Assembly accepted 
the principle of a parliamentary executive, collec- 
tively responsible to the Lower House of the 
Legislature)" and the provisions included in the 
Draft Corstitution prepared by the Drafting 
Committee were accordingly based on this con- 
cept.” In introducing the Draft Constitution in 
the Assembly on November 4, 1948, Ambedkar 
made an exhaustive and authoritative statement 
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of the position of the President vis-a-vis his Coun- 
cil of Ministers and the general character of the 
executive that the Draft Constitution provided. 
Under the Draft Constitution," he declared, 
"the President occupies the same position as the 
King under the English Constitution. He is the 
head of the State but not of the executive. He re- 
presents the nation but does not rule the nation. 
He is the symbol of the nation. His place in the 
administration is that of a ceremonial device on 
a seal by which the nation's decisions are made 
known. . . 4 The overwhelming weight of opi- 
rion was in favour of the Drafting Committee's 
proposal and accordingly iu the Constitution a 
Parliamentary executive of the British type was 
adopted. 

Tridib Chaudhrys candidature in 1974, was 
sponsored by Rightist parties, including the four 
constituents of the Janata, Bharatiya Lok Dal, 
Congress (Organisation), Jana Sargh and the 
Socialists, without realising that the President 
who functions in conformity to the spirit of the 
Constitution and in accordance with the inten- 
tions of the Corstitution-makers cannot be of 
much help to them. The Opposition Presidential 
candidate in 1982 election, Justice H. R Khanna, 
unequivocally declared that though his candida- 
ture had been sponsored by the Opposition par- 
ties, he was against "any kind of confrontation” 
between the President and the Union Council of 
Ministers. “Such a confrontation would be 
against the national interest.” The person elected 
to the highest office ir. the country, Khanna ex- 
plained, "should be fair-minded, non-partisan and 
impartial.” He unreservedly added that the found- 
ing fathers of the Constitution had contemplated 
that under the system of parliamentary democracy, 
the President should act on the advice of the 
Council of Ministers. At the same time the Presi- 
dent should exhibit impartial behaviour. “If we 
carry out the constitutional mandate faithfully 
and sincerely, both in letter and spirit, the ques- 
tion of conflict between the President and the 
Council of Ministers will not arise, he asserted."^ 

The Janata Party swept the March 1977 poll 
of the Sixth House of the People and was installed 
ir power in seven out of nine States in the North 
and was in coalition government with the Akalis 
in the Punjab. The Janata, the Marxists and the 
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Akalis, with. whom the former was in electoral 
alliance, were committed to the abrogation of the 
Forty-second Amendment which inter alia, amend- 
ed Article 74 (1) binding the President to always 
act on the advice of his Council of Ministers. All 
these parties had in the past unequivocally claim- 
ed that there were areas still unchartered either 
by the written Constitution or by precedents in 
which the President possessed discretionary 
powers and they had been feeding the electorate 
on this irterpretation of the Constitution. Even 
after the Forty-fourth Amendment, sponsored by 
the Janata Government which specifically obliged 
the President to act on the advice of his Council 
of Ministers, the Opposition parties and more so 
some of the erstwhile constituent units of the 
Janata Party still advocated an activist Presidential 
role. The choice of Prof. Hiren Mukherjee by 
the Opposition parties as 1982 Presidential candi- 
date explained their views on the role of the Pre- 
sident. Substitute to Prof. Hiren Mukherjee they 
were compelled to draft only when his name was 
found missing from the electoral rolls. They still 
consider that a number of Presidential powers 
such as, withholding assent to laws passed by 
Parliament, addressing and sending messages to 
either or both Houses of Parliament, and calling 
for information are necessarily discretionary func- 
tions. Likewise, the President's prerogative to 
select the person to whom he may offer a mandate 
to form a governmert in situations in which no 
party or coalition enjoys clear majority and re- 
inforce their argument with the ruling of the 
Bombay High Court in the Antulay appeal case 
directing the Governor to apply his mind inde- 
pendently to any question of sanctioring criminal 
prosecution against the Chief Minister. 


Sanjiva Reddy belonged to the Congress (Or- 
ganisation) before its merger in the Janata. He 
was the Janata nominee for the office of the 
Speakership after the 1977 Parliamentary elec- 
tions and the proposal for his election to the 
office of President emanated from the Janata 
Party itself after consultation. with other parties. 
If Sanjiva Reddy asserted Presidential authority 
he did not betray the electoral commitment of 
the Janata Party and the professions of its erst- 
while constituents; though what he did was far 
in excess of the demards of parliamentary demo- 
cracy and “dignified” functions of the Constitu- 
tional Head of the State. 


No one is prepared to believe that Neelam 
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Sanjiva Reddy would have ever gone to the length 
mentioned by Alan Gledhill in his book: The 
Republic of India. Gledhill analysed the hypothe- 
tical sitution ir which the President may destroy 
the Constitution with the instruments placed 
in his hands by the Constitution itself. This may 
seem a nightmare," says Gledhill, after enumera- 
ting various powers of the President, "but it is 
not dissimilar to the way the Weimar Constitu- 
tion was destroyed." However, some of the 
actions of President Reddy sparked off cortro- 
versy and even well meaning persons, away from 
the din and dust of politics, raised their eye- 
brows. 


The President set up a healthy convention 
when he invited Y. B. Chavan, leader of the 
Opposition, on the resigration of Desai Govern- 
ment to explore. the possibility of forming a 
"stable and cohesive government", but he went 
beyond his powers when he advised Chavan that 
in regard to the composition of his Government 
"to keep in mind the feasibility of associating ir 
some manner or other colleagues with a national 
perspective and objectives relevant to our na- 
tional welfare and well-being of our people". 
Equally, in his letter to Charan Singh, July 26, 
1979, inviting him to form the Government, the 
President set a dangerous precedent when he 
wrote in the second paragraph of his letter, “I 
trust that, in accordance with the highest demo- 
atic traditions and in the interest of establish- 
ing healthy conventiors, you would seek a vote 
of confidence in the Lok Sabha at the carliest 
possible opportunity say, by the third week of 
August", The President simply appoints a 
Prime Minister, who in his opinion, is in a 
position to form the Government, but he has no 
locus standi under the Constitution to fetter him 
to seek the vote of confidence. To seek a positive 
vote of confidence is alien to the Constitution 
and the Westminster type of Parliamentary 
government as established in India. It is for the 
Prime Minister to face the House and for the 
House to retain him or throw him out. The in- 
novation of seeking a positive vote of confidence 
by the Prime Minister rules out the possibility 
of a minority to form a Government as it enabled 
Mrs. Gandhi to continue in office from late 1969 
to early 1971. j 

The long spell which lapsed between the dis- 
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solution of the House of the People in August 
1979, and the elections ordered for another in 
January 1980 was a period of rather Presidential 
than Parliamentary government in the sense that 
the Parliamentary backing of the Charan Singh 
Government was never established on the floor 
of the House of the People. The Prime Minister, 
who had lost the support of Parliament and rot 
obtained a fresh mandate, was conscious of his 
weak position, Equally, was the President con- 
scious of the new responsibilities that he seemed 
to realize had devolved on him in the inter- 
regnum, He superseded the powers of the Prime 
Minister by broadcasting on Radio and or Televi- 
sion twice within two months on matters which 
were solely within the powers and jurisdiction of 
the Prime Minister. On October 22, 1979, in his 
address to the nation the President assured. the 
people that the elections to the House of the 
People would be held as scheduled. A few days 
earlier, Prime ' Mirister Charan Singh, who had 
advised the President to dissolve the House of 
the People and order new elections, had an- 
nounced that the mid-term poll would not be de- 
layed. When the President decided to go on the 
air several members of his Council of Ministers 
adjudged his intervention as unnecessary, 


The Presidert again addressed the nation on 
December 14, 1979 and exhorted the nation to 
hold a fair and free election and reassured that 
postponement of election in certain areas— 
notably in Assam, though he did not mention the 
State—would not interfere with the poll program- 
me for the rest of the courtry. Such a decision 
and announcement is the exclusive right of the 
Prime Minister under a Parliamentary System of 
government and not the function of it« constitu- 
tional Head of the State. 
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Though the first President was a politician, 
he had no desire to enter the political arena 
once he entered the Rashtrapati Bhavan. 
second and third President, 
and Zakir Hussain, had never been politicians 
and both were eminently respected. The freedom 
with which Dr. Radhakrishnan gave advice to 
Nehru was rever resented, though it might not 
have been followed. President Giri was very 
much a serving politician and his actions and 
utterances after leaving the Presidency showed 
that he was still active in the field. The posi- 
tion of the fifth President, Fakhruddin Ali Ahmed 
was vitiated ab initio because he was the nominee 
of the Prime Minister who had incurred the 
wrath of all Opposition parties and they were after 
her political blood. Neelam Sanjiva Reddy acted 
in a manner which aroused suspicions and invited 
objections, though he looked upon the crisis 
which engulfed the nation as an opportunity to 
involve the Presidency in purposeful actions. 


This analysis brings into focus the future of 
Presidency. It is suggested that if the imparti- 
ality and dignity of and respect of the Presidency 
are to be maintained, utmost care should be 
taken in choosing the incumbent of that august 
office. A politician is not likely, especially when 
the country appears poised to enter an era of 
coalitions,- to: invoke that sense of impartiality 
that goes with the office and an unscrupulous 
politician may not even hesitate to drag his 
name in the streets and villify him in public. 
This has actually happened. The only feasible 
alternative is that he who has never been a poli- 
tician or that he has been out of politics for a 
cousiderable time before his appointment should 
be selected for election. Perhaps, such an incum- 
bert may be able to escape from the onslaughts 
from which Presidency has so grievously suffered. 


CHAPTER XXV 


The Council of Ministers 


The Real Executive 


If the President is the constitutional Head of 
the State, the real executive is the Council of 
Ministers established by Article 74(1) with the 
Prime Minister at the head to aid and advise 
the President in the exercise of his functions 
and he is constitutionally required to always act 
in accordance with such advice. The question 
whether any, and if so what, advice was tender- 
ed by Ministers to the President cannot be in- 
quired into by any court. Artide 361(1) also 
provides that the President shall not be answer- 
able to any court for the exercise and perform- 
ance of the powers and duties of his office. The 
question of ministerial advice cannot be brought 
before courts and personal immunity from legal 
action, whether during office or thereafter, is 
given to the President for any act done or pur- 
porting to be done by him in the exercise ond 
performance of those powers and duties. It also 
establishes that the relations between the Presi- 
dent and his Ministers are confidential. The 
principle involved in these provisions is similar 
to the doctrine of the British Constitution that 
the “king can do no wrong”. It means that the 
President of India, like the British Monarch, may 
not perform any public act involving the exer- 
cise of discretionary powers except on the advice 
of his duly constituted Ministers, And for every 
act performed in the name of the President the 
Ministers are responsible to the House of the 
People. To put it in a matter of fact language, 
the President can do nothing right or wrong, of 
a discretionary nature and having a legal effect. 
His name cannot be referred to in connection 
with any public act anywhere in courts or with- 
in and outside Parliament. Nor can any Minis. 
ter plead the orders of the President in defence 
of a wrongful act or for any error of omission 
and commission and thereby shield himself 


behind the legal immunities of the occupant of 
the Pesidential office, 


Before 1978 the Constitution simply provided 


for the Council of Ministers and the use of the 
term Cabinet in the context of the machinery of 
government was nowhere mentioned. Immediate- 
ly after the transfer of power in August 1947, 
no distinction was made between the Council of 
Ministers and the Cabinet. Both the terms were 
used interchangeably. All Ministers, except the 
Prime Minister, enjoyed the same position, sta- 
tus and powers. But the Prime Minister and 
other Ministers were not oblivious of the con 
fusion thus caused. In order to make the posi- 
tion of the Ministers precise and define their 
powers, Gopalaswamy Ayyangar, a senior mem- 
ber of the Council of Ministers, was entrusted 
with the task of studying the problem of Cabi- 
net organisation and to make recommendations. 
The Ayyangar Report, submitted in November, 
1949, recommended the categorization of Min- 
isters on the British pattern and defining the 
powers and responsibilities of each category of 
Ministers. 


'The Constitution of 1950 did not take cognt- 
sance of the three-tier Ministers as recommend- 
ed by the Ayyangar Report. But the Council 
of Ministers formed by Jawaharlal Nehru under 
the new Constitution took due care to adopt 
this categorization of the Ministers and sincè 
then it has become entrenched in the political 
system of India. The Council of Ministers con- 
sists of: Ministers, who are members of the 
Cabinet; Ministers of State, who are not mem 
bers of the Cabinet but are of the Cabinet ier 
and Deputy Ministers. Cabinet Ministers, usual- 
ly less than twenty, are the most influential and 
outstanding leaders of the party induded in the 
Council of Ministers. They meet collectively in 
Cabinet meetings, held normally once a ws 
decide upon policy, and in general head the 
important Ministries of the Union Government. 
Ministers of State, though formally of Cabinet 
status and are paid the same salaries as the Cabi- 
net Ministers, do not attend and participate in 
the deliberations of the Cabinet meetings unless 
specially invited when something relating to their 


548 


The Council of Ministers 


Ministries, if they hold independent charge of 
such Ministries or when the Cabinet Ministers 
with whom they are attached cannot attend the 
meeting, has to be decided by the Cabinet. Next, 
in rank are the Deputy Ministers. They are 
junior Ministers and their task is to assist the 
Ministers with whom they are associated in their 
administrative and parliamentary duties. 

The Constitution (Forty-fourth Amendment) 
Act, 1978, has institutionalised the term Cabinet 
by recognising it and distinguishing it from other 
Ministers who are members of the Council of 
Ministers. The newly inserted Clause (3) in 
Article 352 provides that the President shall not 
issue a Proclamation of Emergency or a Prodia- 
mation varying it “unless the decision of the 
Union Cabinet (that is to say, the Council con- 
sisting of the Prime Minister and other Minis- 
ters of Cabinet rank appointed under Article 
75)” is communicated to him in writing. 


The Constitution does not fix the size of the 
Council of Ministers. It is for the Prime Minis- 
ter to determine its size according to the exigen- 
cies of the time and requirements of the situa 
tion. But the choice of the Prime Minister is 
limited to the extent that he must consider the 
claims and views of the leading members of the 
Parliamentary party in both Houses The need 
to give representation to important regions and 
communities are two other important factors 
which no Prime Minister can afford to ignore. 
Important States, like Uttar Pradesh, Bihar, 
West Bengal, Maharashtra, Gujarat, Punjab 
and Tamil Nadu have never remained unrepre- 
sented. Likewise, important communities, such 
as Muslims and Sikhs, must always be properly 
represented. 


One result of this sort of regional and com- 
munal representation is that the size of Council 
of Ministers has remained big and often unwieldy, 
Nehru was often criticised for keeping large 
Councils of Ministers. In November 1962, a re- 
solution was moved in the House of the People 
recommending reduction in the size of the Coun- 
cil of Ministers and emphasised the need for 
exercising rigorous austerity in ministerial circles, 
Nehru opposed the resolution and pointed out 
that Emergency had actually increased the work- 
load of the Government. The Council of Minis- 
— as desc. bn ce uio 


l. Mrs. Indira Gandhi in the composition of her 
Council of Ministers in January 1980 considered 
personal loyalty to her in the days of her political 
distress a superior elaim. 
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ters formed by Lal Bahadur Shastri in 1964 con- 
sisted of 51 members, sixteen of them were Cabi- 
net Ministers. Soon after his election as leader 
of the Congress Parliamentary Party, Shastri 
declared that a large Cabinet would be fully 
justified in view of the vastness of the country 
and the nature and complexity of the problems 
confronting it. Mrs. Indira Gandhi, during the 
eleven years of her first tenure, kept the number 
around sixty and the number of Cabinet Minis- 
ters varying from fifteen to eigheen. Morarji 
Desai kept his Council of Ministers at as low a 
number as nineteen for four months and all Cabi- 
net Ministers. Addition was, however, made by 
including Ministers of State, but kept the total 
below forty. Mrs. Indira Gandhi began with 14 
Cabinet Ministers and seven Ministers of State 
on January 15, 1980. One Cabinet Minister and 
four Ministers of State were added in March and 
once again in October 1980, eleven new Minis- 
ters—one Cabinet Minister, six Ministers of State 
and four Deputy Ministers were added making 
an overall total of forty-eight. After reshuffle of 
the Council of Ministers in January 1983, it con- 
sisted of 20 Cabinet Ministers, 29 Ministers of 
State (six holding independent charge) and 11 
Deputy Ministers; 60 in all. 

The Administrative Reforms Commission in 
its Report, on the Machinery of the Government 
of India and its Procedure of Work, recommend- 
ed that the strength of the Council of Ministers 
should normally be 40 and only under special 
circumstances it might go up to 45. It was sug- 
gested that the three-tier system in the ministerial 
setup should be continued. The Commission 
recommended a compact cabinet consisting of 
not more than 16 Cabinet Ministers “to ensure 
homogeneity, speed and purposeful functions 
should constitute the norm". The collective 
responsibility of the Council of Ministers to the 
House of the People necessitates that all its 
members must belong to the same party and 
believe in the same policy in order to provide 
a stable government under a unified command 
of the homogeneous and  disciplined leaders. 
But when emergencies upset the normal condi- 
tions and the nation faces some crisis, the 
national government may be established to solve 
all such problems through the common and con- 
certed efforts of the representatives of all the 
parties. Nehru induded in his Council of Min- 
isters, formed in January, 1950, five non-Con- 
gressmen—B. R. Ambedkar, Shyama Prasad 
Mukherjee, Baldev Singh, Gopalaswami Ayyangar, 
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and Shanmukham Chetty. But gradually the 
number of non-Congressmen was reduced and by 
1958 all the senior posts in the Council of Min- 
isters were held by Congressmen. Nehru did not 
consider feasible the suggestion made in 1962, 
when China had attacked India, for a broad- 
based Council of Ministers. Mrs. Indira Gandhi 
rejected the insistent demand of the Opposition 
to form a national government after the 1969 
Congress split and when she headed the minority 
Government. The Government formed by 
Charan Singh in July 1979 was a minority Gov- 
ernment with Congress (S) as its partner with 
the support of Congress (I), which was with- 
drawn. subsequently followed by the resignation 
of the Prime Minister and his Council of Min- 
isters, 

One unhealthy practice had become welle 
cognised during the Congress regime. Frequent- 
ly, Union Ministers were appointed Governors 
and from Raj Bhavans they were commanded 
to adorn the ministerial chairs of the Union 
` Government. Rajagopalachari became the Union 
Minister of Home Affairs after he relinquished 
the office of West Bengal Governor. Sri Prakasa, 
.Kailashnath Katju, Harekrishna Mahatab and 
Uma Shankar Dikshit are some other familiar 
names. Even Speaker Gurdial Singh Dhillon 
found a berth in the Union Cabinet. This was 


really bad to shift the sitti Speaker to the 
-ministerial fold. WA 


But Morarji Desai committed a constitutional 
breach by being sworn in as the Prime Minister 
on March 24, 1977 without a Council of Minis- 
ters. Article 74(1) provides that there shall be 
a Council of Ministers with the Prime Minister 
„ät the head to aid and advise the President in 
the exercise of his functions. For two days there 
Was no Council for Desai to head and to aid and 
advise the President. Any advice tendered to 
the President by the Prime Minister for two 
days, when the first instalment of Ministers. to 
constitute the Council of Ministers with Morarji 
Desai as its head was sworn, was not in terms 
of Article 74(1) and actions of the President dur- 
ing this period were bad in the eyes of law and 
violative of the principle of collective respon- 
sibility. This unhappy breach of constitution- 
alism set a precedent for Chief Ministers in 
quite a number of States when in June 1977, 
they assumed’ their offices alone without. the 
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Council of Ministers again to be repeated by 
Congress (I) Chief Ministers in 1980, 1982 and 
1983. In the States it has become a norm of 
practical politics. 
PRINCIPLES OF CABINET GOVERNMENT 
The driving and steering force 

The Cabinet is, thus, a wheel within a wheel. 
Its outside ring consists of a Party that has a 
majority in the House of the People, the next 
ring being the Council of Ministers consisting 
of 50 or more members of different ranks, and 
the smallest of all being the Cabinet containing 
the party leaders and chiefs who really matter. 
By this means is secured that “unity of party 
action which depends upon placing the directing 


Power in the hands of a body small enough to 


agree and influential enough to control”. The 
Cabinet is the driving and steering force in the 
parliamentary machine of government. 


The Cabinet system of government of West- 
minster model that India had deliberately adopt- 
ed, both at the Centre and in the States, hinges 
upon some well-established and universally recog- 
nised ‘conventions and some of them have been 
‘constitutionalised and find expression in the 
Various provisions of the Constitution. The 
term Cabinet, which had prior to 1978 an extra- 
constitutional growth, now finds part of Article 
352(3) together with the office of the Prime 
Minister. This provision also makes Cabinet dis- 
tinguishable from the Council of Ministers and 
renders it a policy-formulating and decision- 
making body. Artides 74 and 75 of the Con- 
stitution incorporate the principles that govern 
the functioning of a parliamentary government 
and they are basic in its life. Article 74(1) en- 
joins that there shall be a Council of 1 
with the Prime Minister at the head to aid an 
advise the President who shall act in accordance 
with such advice. Article 75 ordains that the 
‘Prime Minister shall be appointed by the re 
dent whereas other Ministers shall be appoints 
on his advice. The Council of Ministers is - 
lectively responsible to the House of pec Fee : 
while individual Ministers hold office during for 
pleasure of the President. A Minister, who = 
six consecutive months is not a member of «ithe 
House of Parliament, ceases to be a psi 
after the expiry of that period unless he 
been elected to be a member of either the Hou 
of the People or the Council of States. 


"T : nor 
But all these provisions are neither € t 
positive and many important points involv! 
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the smooth functioning of parliamentary demo- 
cracy have been left to be determined by con 
ventions and usages There is one supreme 
virtue in leaving them subject to conventions and 
usages. The conventional element makes the 
working of parliamentary democracy flexible 
and, consequently, easily adjustable to meet the 
emergencies or any other special circumstances, 
as recent Cabinet developments in Britain dis- 
close. A discreet use of the conventions of the 
constitution lubricates the machinery of govern 
ment which otherwise could crack under the 
rigidity of the provisions of the Constitution. 


Constitutional Head of the State 


In a Cabinet system of government the Head 
of the State, King or President, must not be the 
directing and deciding factor responsible before 
the nation for the measures taken. The whole 
executive power is exercised in the name of the 
Head of the State by political men who belong 
to the Legislature and are responsible to it for 
all their public acts individually as well as col. 
lectively. If the representative House does not 
approve their policies or endorse their actions, 
they must quit office and make room for others 
who can retain its confidence. As the Head of 
the State takes no part in the policies of the 
country, he does not participate in the confi 
dential discussions in which his ministers decide 
the advice they will give him. 


The object of the framers of the Indian Con- 
stitution was to make the President like the Bri- 
tish Monarch and that he should act on the ad- 
vice tendered to him by his Council of Ministers. 
The Constitution, no doubt, uses the traditional 
language of the Canadian and South African 
Constitutions that the Council of Ministers will 
"aid and advise" the President in the exercise 
of his functions, but it does not do any damage 
to the basic requirements of parliamentary demo 
cracy. The expression “aid and advise" is a 
stereotyped phrase of constitutional law and 
practice. It has no relevance to its use in the 
ordinary dictionary sense. It is a term of art 
which has historically acquired a special mean 
ing well understood by constitutional lawyers 
that the constitutional head of the State can only 
act on the advice of his Council of Ministers. 
In explaining the form of government that the 
Constitution established and the position of the 
President vis-a-vis his Council of. Ministers. 
Ambedkar told the Constituent Assembly that 
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the President “would be generally bound on the 
advice of his Ministers. He cannot do*anything 
contrary to their advice”. 

Originally, the Constitution made no specific 
provision that the President must act as advised 
by the Prime Minister. Article 74(1) simply pro- 
vided that “There shall be a Council of Ministers 
with the Prime Minister at the head to aid and 
advise the President in the exercise of his func- 
tions". In October, 1949, when the new Sche- 
dule III-A containing the Instrument of Instruc 
tions was dropped on the suggestion of T. T. 
Krishnamachari, H. V. Kamath pointed out that 
Ambedkar had already agreed to insert a provi- 
sion in the Constitution to make it clear that 
the President would always act on the advice 
of his Ministers. Ambedkar did not deal with 
this specific point. He dealt with the subject in 
its broad general aspect. His main argument 
was that no constitutional government could 
function in any country unless any particular 
constitutional authority remembered the fact 
that its authority was limited by the Constitution. 
That, he said, was the sanction which the Con- 
stitution gave in order to see that the President 
followed the advice of his Ministers, Alladi 
Krishnaswami Ayyar was more positive. It was 
provided in the Constitution, he said, that Min- 
isters would be collectively responsible to the 
House of the People. If a President stood in the 
way of his Council of Ministers discharging that 
responsibility, he would be guilty of violation of 
the Constitution and would even be liable for 
impeachment, It was, therefore, merely a euphe- , 
mistic way of saying that the President had to bc 
guided by the advice of his Ministers. The 
Council of Ministers was collectively responsible 
to the House of the People, answerable to the 
House in regard to the budget, all legislation 
and indeed for every matter connected with the 
administration of the Country. There was, 
therefore, no necessity for setting out in detail. 
in an article of the Constitution what the func- 
tions and incidence of responsible government 
would be.“ 

The Constitution makers had presumed and 
correctly too that the binding nature of the 
ministerial advice was the sine qua non of a res- 
ponsible government and there could be no 
deviation therefrom. 'They had faith in the 
wisdom and sense of constitutional propriety of 


4. Constituent Assembly Debates, Vol. VIII, p. 53. 
5. Ibid. vol. X. p. 270. i 
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the people that they would follow this norm as 
vigorously, as they had accepted a responsible 
form of government on the British model. The 
Constitution nowhere vests the President with 
any discretionary or individual judgment power 
and, accordingly, they thought it to be an ade- 
quate safeguard to any kind of doubt about the 
exercise of Presidential authority. But it did not 
happen that way and the controversy prevailed 
then and as it prevails now, relying on Rajendra 
Prasad's thesis, that in certain exceptional cir- 
cumstances the President may not act on the 
advice tendered to him by his Ministers. It 
assumed still more importance and became rather 
sharp when K. M. Munshi, one of the living 
architects of the Constitution wrote in January 
1963 that judged by the well-accepted canons of 
interpretation a person on whom a duty is cast 
or in whom a trust is vested, is bound to exercise 
his own discretion in relation to the duty or the 
trust and cannot be deemed to have been depriv- 
ed of it by implication". He added that the 
"plea that like the British Crown the President 
is bound by the Cabinets advice is irrelevent 
being based on a false major premise", The 
syl ism runs as follows: “The President's status 
is th same as the Crown's (major premise). The 
Crown is bound; therefore, the President is 
bound"* But Munshi contradicted himself when 
he arrived at this conclusion. As a member of 

45 4 Committee, Munshi had stoutly 

defended the parliamen tem of vern- 
ment. He said in the titus Walde rin 
"Most of us have looked up to the British Con- 
stitution as the best....Our Constitutional tradi- 
tions have become parliamentary and we have 
now all our Provinces functioning more or less 
on the British model. The British model is a 
parliamentary system of government wherein 
‘the King can do no wrong. The real func- 
tionaries are his responsible ministers on whose 
advice he always acts. The practices of such a 
system of Government leave no discretion to 
im“. 

To dispel all duobts and as a measure of abun- 
dant caution the Constitution (Forty-second 
Amendment) Act, 1976, amended Article 74(1) 
So as to provide that the President "shall, in the 
exercise of his functions, act in accordance with 
the advice" of his Council of Ministers. The 
Constitution  (Fortyfourth Amendment) Act, 
= 


6. Republic Day Supplement, The Times of India, 
New Delhi, January 26, 1963, p. VII. 


7. Qonstituent Assembly Debates, Vol. VII, p. 984. 


Constitutional History of India 


1978, substituted a proviso to Article 74(1). It 
provided a little space for free-wheeling and 
gave the choice to the President, if he so requir- 
ed, to refer the advice so tendered for the re- 
consideration of the Council of Ministers, but 
such advice, after reconsideration, was made 
binding for all intents and purposes. The func- 
tion of the Council of Ministers is, consequently, 
to decide and for the President to advise if he 
feels that their decision stands in need of some 
advice. 

There are some provisions in the Constitution 
which go against the principles of a responsible 
government. Article 77(2) provides that the Presi- 
dent shall make rules as to the mode in which 
his orders and instruments are to be authenti 
cated. As under the Government of India 
Act, 1935, the orders of the President, under the 
Constitution, are to be authenticated by the 
Secretary to the Ministry or Department. In 
Britain, it is done by a Minister. But authenti- 
cation by the Secretary, a legacy of 1935 Act, 
does not nullify the basic principle of a respon- 
sible government. Similarly, the British Prime 
Minister selects other Ministers and assigns work 
to them. He reviews from time to time the al 
location of offices among his various Ministers 
and considers whether that allocation still re- 
mains the best that can be effected. Article 
77(3) of the Indian Constitution provides that 
the President shall make rules for more conve 
nient transaction of the business of the Govern 
ment of India, and for the allocation among 
Ministers of the said business. But this provi 
sion does not in any way vitiate the right of the 
Prime Minister to select other Ministers and 
allocate to them various Ministries and Depart: 
ments over which they shall preside and to re 


- allocate those offices whenever he feels expedient 


and in a manner that he may deem best for the 
efficient functioning of the Government. Th’s 
invariably had been the practice since 1950. 


Ministers chosen from parliamentary majority 


The smooth working of the parliamentary Sys. 
tem requires that Ministers should be members 
of the Legislature and belong to its majority 
party. These two facts taken together are a 
fundamental importance. "The membership o 
the Legislature gives to Ministers a representa 
tive character and invokes their responsibility 
for all acts of omission and commission to hec 
Who gave them the mandate to govern gi: ^ 
the House which is the repository of their 
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It also binds the Executive and Legislative 
authorities together and there can be no work- 
ing at cross purposes between these two wings 
of the Government. The harmonious collabora- 
tion so effected ensures a stable and responsive 
government. It is in this context that Bagehot 
made his classic statement that Cabinet is a 
hyphen that joins, the buckle that fastens the 
Executive and Legislative Departments. More- 
over, membership of the Legislature provides 
Ministers an effective opportunity to present, ad- 
vocate and to defend their views and proposals 
and get them endorsed by the Legislature. 


In Britain, it is now a well-settled conyention 
that Ministers should either be Peers or Members 
of the House of Commons, though there had 
been exceptional occasions when Ministers held 
office out of Parliament. But they remain out 
of Parliament only when they are trying to find 
seats. If they cannot get in, and are unwilling 
to be created Peers, they resign from their offices. 
In Canada, there is no statutory prohibition 
against a non-member becoming a Minister. But 
by convention he must, within a reasonable time, 
become a member of either House of Parliament. 
In India, there is no bar to a person who is not 
a member of Parliament to become a Minister 
and there are scores of instances when Ministers 
were appointed without having, seats in Parlia- 
ment.’ But Article 75(5) provides that a Minis 
ter shall cease to hold office if for a period of 
six consecutive months he is not a member of 
either House of Parliament. This means that 
every Minister, who has no seat in Parliament 
must become a member of either House of Parlia- 
ment or quit. But if a member ceases to become 
a Minister before the expiry of six months and 
is reappointed after a lapse of even a day, there 
cannot be any constitutional bar to his reappoint- 
ment as the consecutivé period of six months 
prescribed by Article 75 5) is broken. But it 
shall be an utter perversion of the basic princi- 
ples of parliamentary democracy. It may not be 
a violation of the Constitution, but constitutional 
impropriety of the worst type it certainly is. 


Cabinet Government means a party govern 
ment and its important feature is to provide a 
stable government under a unified command of 
the homogeneous and disciplined leaders. Bri- 


8. For example, C. Rajagopalchari, John Mathai, 
Sri Prakasha, C.D. Deshmukh, Swaran Singh. 
Gobind Ballabh Pant, Y.B. Chavan, Sanjiva 
Reddy, T.A. Pai. 


tain does not love coalition governments, 
because "it contradicts the fundamental principle 
that a Cabinet represents a party united in prin. 
ciple”. It is only in times of emergencies and 
grave crises, like the two World Wars and the 
Economic Depression of 1931, that there were 
coalition Ministries. 

The Constitution of India does not provide 
that the Prime Minister must be leader of the 
majority party in Parliament. Nor does it pres- 
cribe, how the Prime Minister is to select his 
team of Ministers. As the Constitution enjoins 
collective responsibility of the Council of Minis- 
ters to the House of the People [Article 71 (3) ], 
it is natural that Ministers constituting the 
Council of Ministers belong to the same party 
under a duly accredited leader with the avowed 
faith in the same policy. The Cabinet is by 
nature a unity and collective responsibility is the 
method by which this unity is secured. Prime 
Minister Morarji Desai submitted his own and 
that of his Council of Minister's resignation in 
1979 in the face of defeat on a vote of no confi- 
dence. The Janata Party Government went out 
of office en bloc on the acceptance of its resig- 
nation by the President. It came into office as 
a unit and went out of office as a unit. 


'The Constitutional Adviser in his memoran- 
dum of May 30, 1947, had simply provided that 
“There shall be a Council of Ministers with the 
Prime Minister at the head to aid and advise 
the President in the exercise of his functions 
except in so far as he is required by this Con- 
stitution to act in his discretion”. At its meeting 
held on June 8, 1947, the Union Constitution 
Committee decided that there should be ‘no 
responsibilities vested in the President, in res- 
pect of which he was to act in his discretion and 
that he would act on the advice of the Council 
of Ministers. "This decision was confirmed at the 
meeting of the Committee held on June 9. The 
Committee also decided that as suggested by 
Alladi Krishnaswami Ayyar and N. Gopalaswami 
Ayyangar, a provision on the following lines 
would be made in the Constitution on the man- 
ner of appointment of the Ministers: "The 
President shall appoint the Prime Minister from 
among the members of the Federal House of 
Representatives (the lower chamber of the Cen- 
tral Legislature) and in doing so will ordinarily 
invite the person who in his judgment is likely 
to command the largest following in that House 
to accept the office. The other Ministers of the 
Cabinet will be appointed by the President on 
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the advice of the Prime Minister- 

The Report of the Union Constitution Com- 
mittee did not contain this decision and the 
proposal in the report was the reproduction of 
the paragraph from the Constitutional Adviser 
memorandum with the omission of the words 
relating to the exercise of functions by the Presi- 
dent in his discretion.” When the report came 
up for the consideration of the Constituent 
Assembly, N. Gopalaswami Ayyangar moved an 
amendment seeking to rectify the omission. His 
amendment p that the Prime Minister 
would be a ted by the President and the 
other Ministers by the President on the advice 


that the Ministry would be collectively respon- 
sible to the House of the People. Gopala- 
swami Ayyangar explained that by convention 
the President would appoint as Prime Ministe: 
the leader of the party which by itself or toge- 
ther with the support of other groups in the 
House of the People would be able to command 


board of directors of a company and other peo. 
ple. It would be sufficient if Provision was 
made for collective responsibility to the House 
of the People. Several ts were also 
moved proposing that the Council of Ministers 
E ld be elected by Parliament by the method 
ol proportional representation; and that the 
Ministers have a fixed tenure of office 
and not be removable by an adverse vote. All 
amendments were negatived by the Assem- 
bly and the amendment moved by Gopalaswami 
Ayyangar was eventually adopted: 
Prime Minister Nehru included in his Cabinet, 
formed in January 1950, Ministers belonging to 
other parties in Parliament. The first Cabinet of 


9. B. Shiva Rao (Ed.), The Framing o, India’ 
Constitution, Select Documents, Yol. ^: Su. 
ment 18(i), p. 580. 
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13. It included B.R. Ambedkar, Shyama Prasad 
Mookerjee, Baldev Singh, Gopala Swami Ayya- 
ngar, and Shanmukham Chetty. 
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British practice, India at that stage of her career 
needed a unified effort of all parties and groups 
to tide over her difficulties immediately alter 
Independence and the partition of the country 
and devise means for national reconstruction 
But during the critical days of Chinese aggres 
sion in October-November 1962, Nehru did not 
consider feasible the suggestion for a broad- 
based Ministry and so did Mrs. Indira Gandh; 
when she headed the minority Government after 
the Congress split in 1969. Charan Singh formed 
the Government in July 1979 with che ill-assort 
*d combination of Congress (S) and outside sup 
port of Congress (D. But Congress (1) subse 
quently withdrew its support and the Charan 
Singh Ministry resigned as it had not sufficient 
support to seek the vote of confidence of the 
House of the People; a condition the President 
had imposed while inviting him to form the 
Government. This is the solitary example so far 
of a coalition Government at the Centre and its 
utter failure. 


One unhealthy practice had developed in India 
during the Congress regime of thirty years before 
March 1977. Frequently, Union Ministers were 
appointed Governors and from the Raj Bhavans 
they were again commanded to adorn the minis- 
terial chairs. C. Rajagopalachari became the 
Union Home Minister after relinquishing the 
office of West Bengal Governor. Sri Prakasa, 
Kailashnath Katju, Harekrishna Mahatab and 
Uma Shankar Dikshit are some other familiar 
names who had moved from one end to another. 
Even retired and sitting Speakers were not 
spared. Ananthasayanam Ayyangar was ap- 
pointed Governor of Bihar, although he had 
been re-elected to the House of the People in 
1962, the former Speaker, Hukum Singh suc- 
ceeded Sampurnanand as Governor of Rajas 
than. A sitting Speaker, Gurdial Singh Dhillon 
was shifted to the ministerial post. 


Leadership of the Prime Minister 


The Cabinet is a team that plays the game of 
politics under the captaincy of the Prime Mini: 
ter. The Prime Minister, according to rt 
"is the keystone of the arch". Although in the 
Cabinet all its members stand on an equal pen 
ing, speak with equal voice and act in 1 s 
yet the Chairman of the Cabinet, who is k 
Prime Minister, is the first among the T. 
and occupies a position of exceptional and esl 
liar authority. He is the leader of the Pa 
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mentary majority and Ministers work and 
function under his and undisputed 
leadership. In terms of the Constitution, Ministers 
are appointed by the President on the advice of 
the Prime Minister,” but in actual practice they 
are the nominees of the Prime Miniwer and his 
advice is binding on the President. It is for the 
Prime Minister to decide whom to include in the 
list he submits to the President for appointment 
‘The Prime Minister's choice is limited by certain 
obvious obligations, no doubt, but it is his choice 
alone. It is also his constitutional right to retain 
a Minister, to shift him from one Ministry to the 
other or sound him to resign or even to dismiss 
him. The identity of the Minister is unknown 
to» law without the Prime Minister. They rc- 
main in office so long 2s he remains and i( he 
résigns their resignation en bloc is ipso facto. A 
party, in brief, lives on party spirit and as an 
instrument of government it preserves its conti- 
nuous corporate identity on the leadership of the 
Prime Minister. All this secures unity and close 
association. between Ministers on one side, and 
the Cabinet and the parliamentary majority on 
the other. 

In Britain, it is from the time of Walpole that 
the Prime. Minister selects his own Ministers. 
This British convention has been constitutional- 
ised in India. When the Draft Article relating 
to the Council of Ministers came for the con. 
sideration of the Constituent Assembly, Prof. 
K. T. Shah moved a number of amendments, 
inter alia, suggesting that there should be no 
formal creation of the office of the Prime Minis- 
ter, that every Minister on his appointment 
should seek the confidence of the House of the 
People, and that no less than two-thirds of the 
members of the Council of Ministers should 
be the members of the House of the People. 
The Law Minister, B. R. Ambedkar, did not 
accept any of these amendments. Referring to 
the amendment that there should be no formal 
office of the Prime Minister, Ambedkar main- 
tained that the only sanction through which 
collective ibility could be enforced was 
through the Prime Minister. The Prime Minis- 
ter was really the keystone of the Cabinet arch 
and “unless and until we create that office and 
endow that office with statutory authority to 
nominate and dismiss Ministers there can be no 
collective responsibility.” 


14. Article 75 (I). 
15. Gonstituent Assembly Debates, Vol. VII, pp. 
1141.60, 4 


Miniwerial responsibility 

Ministerial responsibility is the ewence of the 
Cabinet system and collective responsibility is 
"Britain's principal contribution to modern poli- 
tical practice”, Ministerial means, 
firstly, a Cabinet Minister presides over an ad. 
ministrative Ministry or Department of the 
Government and for the effective d; efficient 
working of his charge he is individ 
sible. "Sccondh. in addition, cach Mint 
1 shares a collective responsibility 
privi fers el of the Government for qns d 
of high importance that is done in every 
of — business besides his own. The Minis- 
try is a unit. It comes into office as a unit and 
goes out of office as a unit. The Ministers 
belong to the same political party, under the 
recognised leadership of the Prime Minister and, 
as such, they swim and sink together. Solidarity 
is the pre-requisite condition of Cabinet and, 
it is binding on every member of the Cabinet, 
and on every political officer outside the Cab:- 
net, no matter what his rank, to present a com 
mon front and pursue an agreed policy for 
which all accept responsibility and on which 
they stand or fall together. A Minister who is 
not prepared to defend a Cabinet decision must 
resign. V. V. Giri resigned because he did not 
agree to modification of the award given by the 
Labour Appellate Tribunal. C. D. Deshmukh 
resigned as he did not agree with the decision 
of the Government to make Bombay city a 
separate City State. Asoka Mehta resigned on 
the issue of the Government's disinclination to 
take a firm line against USSR's aggression against 
Czechoslovakia. If a Minister does not resign, 
then, the decision of the Cabinet is as much h’s 
decision as that of his other colleagues even if 
he might have protested against such a decision 
in the Cabinet meeting. The duty of the 
Minister is not merely to support the Govern- 
ment in the Legislature, but also refrain from 
making any speech or reference outside the 
Legislature which is contrary to the Govern. 
ment's policy or make, in a speech, a declara- 
tion of a policy upon which there is no Cabinet 
decision. But some of the Ministers in Morarji 
Desai's Cabinet openly defied the policy of the 
Government, spoke in many voices and often 
acted at cross purposes. The Prime Minister 
expressed, at a ‘meet the Press programme’ tele- 
cast on February 27, 1979, his disapproval of 
Union Ministers making public statements on 
the issue of nationalisation before the Govern- 
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ment had taken decision on it.* Home Minis- 
ter Charan Singh was dropped from the Cabinet 
on his Press Statement describing the whole 
Cabinet as comprising a bunch of impotent 
men to determine action on the question of 
prosecuting Mrs. Indira Gandhi and her trial 
in a Special Court. George Fernandes, the In- 
dustry Minister, publicly criticised the poor per- 
formance of the Government. The Deputy 
Prime Minister Jagjivan Ram shared Fernandes’ 
views on the issue of land reforms and felt that 
there was nothing wrong in highlighting the 
failure with a view to toning up the functioning. 
Fernandes told, on May 7, 1979, the All-India 
Rally of Railwaymen that it would not be pos- 
sible for him to continue in the Government 
if they had to go on strike in support of their 
legitimate demands, including the issue of 
bonus." Fernandes’ utterances invited a sharp 
rebuke from the Prime Minister. The Janata 
Party was a combination of disparate elements 
with no common ideology and the ceaseless 
squabbles among its constituent units outrageous- 
ly destroyed the solidarity of the Cabinet, the 
concept of ministerial responsibility and ulti- 
mately had to quit office on a vote of no confi- 
dence motion and the Party disintegrated. It 
was a combination of strange bed-fellows who 
had nothing in common on the political and 
economic level. 

The Constitution expressly provides for the 
collective responsibility of the Council of Minis. 
ters to the House of the People. This provision 
[Article 75 (3)] gives a constitutional expression 
to Britain's principal contribution to modern 
political practice. Collective responsibility is the 
life-blood of the Cabinet system which in con- 
crete terms means that the Government remains 
in office so long as it can retain the confidence 
of the House of the People and a comfortable 
majority in command to support their policy 
and administration. There is no provision in 
the Constitution for the individual responsibility 
of the Ministers, It simply provides that Minis- 
ters hold office during the pleasure of the Presi- 
dent. It means that the President can dismiss 
a Minister, although he has no right to dismiss 
the Council of Ministers as a body. The Rules 
of Procedure and Conduct of Business in Parlia- 
ment, 1950, also provide for a motion of no confi- 


— 
16. The Times of India, New Delhi, February 28, 
1979. 


17. The Times of India, New Delhi, May 8, 1979. 


Constitutional History of India 


dence in the Council of Ministers and not in an 
individual minister.* Ambedkar, while dealing 
with this issue, said in the Constituent Assembly 
that all members of the House "are very keen 
that the Cabinet should work on the basis of col- 
lective responsibility and all agree that this is a 
very sound principle... The only sanction 
through which collective responsibility can be 
enforced is through the Prime Minister. In my 
judgment collective responsibility is enforced by 
the enforcement of two principles. One prin- 
ciple is that no person shall be nominated to the 
Cabinet except on the advice of the Prime 
Minister. Secondly, no person shall be retained 
as a Member of the Cabinet if the Prime Minis- 
ter says he shall be dismissed. It is only 
when members of the Cabinet both in the 
matter of their appointment as well as in the 
matter of their dismissal are placed under the 
Prime Minister, that it would be possible to 
realise our ideal of collective responsibility. I 
do not see any other means or any other way 
of giving effect to that principle"? 

But will the Prime Minister advise the dis- 
missal of a colleague. It is rather rare and no 
Prime Minister shall venture it, except in very 
extreme cases. In Britain "there is a tradition— 
a kind of public school fiction—that no minister 
desires office, but that he is prepared to carry 
on for the public good". This tradition im- 
plies a duty to resign when a hint is given by 
the Prime Minister or he will do so on his own 
initiative as did Shanmukham Chetty, John 
Mathai, Snyama Prasad Mookerjee, K. C. Neogi, 
H. C. Bhabha, Mohan Lal Saxena, Ajit Prasad 
Jain, Krishna Menon, Bhanu Prasad and Mohan 
Dharia, though his exit was a designed dismissal. 
But that spirit of public good does not impreg- 
nate public life now and politicians are power 
hungry. George Fernandes publicly criticised 
the Government of which he was a member and 
yet held on to his office. He was not willing 
to place his conviction above his office and 
merely wanted to exploit his place in the Gov- 
ernment for furthering his political ambitions. 
Charan Singh and Raj Narain were asked by 
the Prime Minister,on June 29, 1979, to with- 
draw from the Union Cabinet. He told the two 
Ministers in letters sent to them that it would 
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I8. Rule 127. 

19. Constituent Assembly Debates, Vol. VIL, pp. 
1159.60. 


20. Jennings, W. I., Cabinet Government, p. 97. 
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no longer be proper for them to continue in the 
Council of Ministers and it was virtually their 
dismissal" As regards ministerial responsibility, 
Charan Singh argued in his statement in the 
House of the People that the principle borrow- 
ed from the unwritten British Constitution was 
by no means absolute, and it did not rule out 
public expression of dissent. Charan Singh had 
stated on July 13, 1979, that he was “least in- 
terested in rejoining the Government”, but he 
did rejoin soon after and in an advantageou 
position as Deputy Prime Minister No. 1, Jagjivan 
Ram was the Second Deputy Prime Minister. 


Secrecy 

If collective responsibility is to be really effec- 
tive, it is necessary that the Cabinet should deli- 
berate in secret and its proceedings should 
remain highly confidential. “There must be", 
as Lord Salisbury said, “irresponsible licence in 
discussion“, if mature, rational and indepen- 
dent contribution to the process of policy-making 
is desired from men who are engaged in a com- 
mon cause and who come together for the pur- 
pose of reaching an agreement. Publicity reduces 
the independence of mind of Ministers in rela- 
tion to each other and harmony of views 
becomes impossible. Moreoyer, a knowledge of 
difference of opinion among Ministers makes 
difficult the unflinching support of the whole 
party to the policy finally adopted. It also offers 
vulnerable points to the attacks of the Opposi- 
tion which is ever vigilant to plague the Gov- 
ernment. 

The Cabinet in India is a secret body collec- 
tively responsible for its decisions. The Wath 
of Secrecy which every Minister is required to 
take before entering upon his office imposes a 
constitutional obligation not to  disdose any 
Cabinet secret, Moreover, a Cabinet decision is 
an advice to the President and the President's 
sanction is necessary before any sort of publicity 
may be given to that advice. When a Ministe 
resigns as a result of difference of opinion or is 
asked to resign, as in the case of Charan Singh 
and Raj Narain, Rules of Procedure and Con- 


21, Prime Minister Morarji Desai instead of exercis. 
ing his prerogative of asking them to quit con- 
vened an emergency meeting of the Cabinet and 
14 Cabinet Ministers backed the decision of the 
Prime Minister and asked Charan Singh and Raj 
Narain to withdraw from the Union Cabinet. 

22. Cecil Gwendolen, Lifeof Lord Salisbury, Vol. 
TI, p. 233. 
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duct of Business in Parliament permit him to 
make a personal explanation to the House with- 
out raising a debate.“ The British convention 
is, thus, embodied in the Rules of Procedure and 
Conduct of Business of Parliament in India. 

There are other means by which more or less 
reliable information regarding the views express. 
ed and decisions taken often get out. Harold 
Laski succinctly said that "There are few Cabi- 
net meetings in which the modern Press is not 
a semi-participant^ In every country either 
Prime Minister or some other Minister, on his 
behalf, gives to the Press a guarded statement on 
the Cabinet decisions in order to promote opi- 
nion about the policy which the Government 
has decided to pursue. Then, the Press has its 
own methods of sneaking in and Ministers are 
quite vulnerable. Referring to the leakage of 
Cabinet decisions in Britain, Laski made a bold 
statement when he wrote, "and there have been 
fewer Cabinets still in which some member has 
not been in fairly confidential relations with 
one eminent journalist or another."* 

Prime Minister Lal Bahadur Shastri establish- 
ed the system of public relations and Cabinet 
decisions, which were not of a confidential 
nature, were released to the Press by the Cabinet 
Secretary at the end of every meeting. The ad- 
visability of such public relations was proposed 
to Jawaharlal Nehru on several occasions, but 
he did not favour it. Mrs. Indira Gandhi con- 
tinued with the change introduced by Shastri 
and Morarji Desai adhered to the practice. 


India has adopted the British example of set- 
ting up a Cabinet Secretariat. "The traces of it 
go back to the British rule. The Viceroy's Exe- 
cutive Council had set up a sort of Secretariat 
and since 1935, the Private Secretary to the 
Governor-General was also designated as the 
Secretary to the Executive Council. In August, 
1947, he was designated as Cabinet Secretary and 
since then the Cabinet Secretariat is headed by 
the seniormost member of the Givil Service. One 


23. Rule 218. It reads, (1) A member who has re- 
ed the office of Minister may with consent 

of Speaker, make a personal statement in ex- 
planation of his resignation. (2) Such statement 
shall be made after questions and before the list 
of business for the day is entered upon. (3) There 
shall be no debate for such statement, but after 
it has been made, a Minister may make a state- 
ment pertinent thereto". 

24. Laski, H. J., Parliamentary Government in 
England, p. 225. 

25. Ibid. 
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of its functions is to record the decisions of the 
Cabinet and its committees and to communicate 
them to the Ministries and Departments. Due 
care is taken to ensure their secrecy. N. V. 
Gadgil, who was a Cabinet Minister (1947-52), 
writes, "After the preliminary statement and 
questions are over, the Prime Minister asks his 
colleagues anticlockwise if they have anything 
to say. After guaging the opinion of all his 
colleagues, sums up the consensus of the meet- 
ing. Individual Ministers are free to add to 
the summation or suggest amendments. The 
Cabinet Secretary records all this, but a verbatim 
report of the discussions is never recorded. Only 
the most salient points are noted and the deci- 
sion of the Cabinet recorded on each item. A 
copy of the proceedings of the Cabinet is sent 
to each Minister within twenty-four hours. Any 
corrections and amendments have to be convey- 
ed within twenty-four hours of the receipt of the 
report. The Prime Minister is the final autho. 
rity as to whether the suggested corrections are 
to be accepted or not.“ On occasions, when 
the matter was so secret that the notes given to 
the Ministers for discussion were taken back 
after the meeting. Even the scribbings "on note 
papers are taken away by the Cabinet cretary 
One such day is the 28th of uw is 


appointment of Additional Judges of the High 
Courts. The Court ruled that relevant files ot 
the Cabinet proceeding should be deposited 
with the Court and allowed the counsels of the 
_, Parties to inspect the files, 


How the Cabinet Works 


The Cabinet generall 
but ‘when 


ng. Th 
meetings are usually held at Rashtrapati j may 
where the office of the Cabinet Secretarias i 


20. Gadgil, N.V., 


Goverament from Inside 1 
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when matters relating to their States are dis 
cussed in order to arrive at a positive decision. 
P. C. Sen, West Bengal Chief Minister, and 
Orissa Chief Minister Biju Patnaik, attended the 
Cabinet meetings on June 6, 1963 when the 
food problem in the eastern region was causing 
concern. Patnaik was also consulted on defence 
problems immediately after the Chinese attack 
in October, 1962, and given a room in the Min- 
istry of External Affairs? Experts on matters 
of technical nature, such as military, scientific 
or economic, may be invited to explain personal. 
ly the issues involved in such matters. ‘The 
Deputy Chairman and members of the Planning 
Commission attend when problems relating to 
their respective charge are brought on the 
agenda. 

The agenda is prepared by the Cabinet Se: 
retariat in consultation with the Prime Minister. 
There are no definite rules determining the sub. 
jects for discussion in the Cabinet. Matters of 
à routine nature are decided by the Department. 
themselves. Sometimes even important matters 
may be decided by the relevant Minister in con- 
sultation with the Prime Minister or these may 
be referred to the appropriate Cabinet Commit- 
tee and subsequently confirmed by the Prime 
Minister. The Prime Minister himself may take 
the decision and later inform the Cabinet 
H. M. Patel, who had been the Cabinet Secre- 
tary, says that Prime Minister Jawaharlal Nehru 
himself had repeatedly taken decisions on his 
own in respect of matters relating to the Exter- 
nal Affairs Ministry without the Committee of 
the Cabinet for Foreign Affairs being aware of 
them. He further says that the Cabinet itsclf 
had been ignored by the Prime Minister even 
more frequently and that "several senior minis- 
ters have also tended to take a leaf out of ihe 
Prime Minister's book and to by-pass the Cabi- 
net. They do not do so on their own. They 
Obtain the Prime Minister's concurrence to a 
line of policy which they advocate and then 
without waiting for the approval of the Cabinet 
— ³ W w cios coss Cam 
28. Association of Patnaik with defenee problems 

was both unconstitutional and politically impro- 
per. He was deputed by the Prime Minister in 
March 1963, with the approval of the Emergency 
Committee of the Cabinet to hold exploratory 
talks with the Government of the United States 
of America on certain aspects of defence. There 

made certain statements, dotailing India’s 
military preparations and her requirements, to 
the MD of caused considerable Ag 
men i i 
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go forward treating the Prime Minister's ap. 
proval of the Cabinet"? This is supported b; 
N. V. Gadgil who had been Cabinet Minister 
from 1947-52 Mrs. Indira Gandhi "simply in- 
formed” the Cabinet about the declaration of 
internal emergency in June 1975 and dissolution 
of the House of the People in January, 1977. 


Every matter that comes for the Cabinet dis. 
cussion is accompanied by an explanatory memo- 
randum. If the matter concerns more than one 
Ministry, all the concerned Ministries submit 
their explanatory memoranda, which are circul. 
ated among all Cabinet Ministers well in advance 
of the scheduled meeting. An item not on the 
agenda can be raised at the meeting with the 
permission of the Prime Minister, provided it is 
of great urgency. "The Prime Minister presides 
at the meetings and in his absence the Deputy 
Prime Minister, if there is one. 
of both, the seniormost Minister used to preside. 
During the. tenure of Mrs. Gandhi's Prime 
Ministership, the seniority list was abandoned 
and the names of Ministers appeared alphabeti- 
cally. The Prim Minister named the person 
who would act in her absence and this practice 


Minister should be regularised as the 


Minister needs institutional Support for ensur- 
ing efficient and effective functioning of the 
governmental machinery. Originally, Morarji 
Desai had no Deputy Prime Minister, but exi- 
gencies of the tottering Janata Party and in his 
anxiety to save the Government facing exit from 
office, compelled him to appoint two Deputy 
Prime Ministers-Charan Singh 


Minister No. 1 and Jagjivan Ram Deputy Prime 


There is no quorum for a Cabinet meeting. 
upon the nature of the 

iscussion ensues on cach 
item and it is frank and often blunt. Differen- 
ces are resolved by mutual discussion, and dis- 
never 


taken." The decisions 


29. Aiyar, S.P., and Srinivasan, R. (Eds), Studies in 
Indian Democracy, PP. 205-206. 


30. Gadgil, N.V., Government from T nside, Chap. VI. 
31. Aecording to Kri ma Menon, The Cabinet never 
votes.“ The Times of India, New Delhi, Octo- 
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taken are forwarded to the Ministries for neces- 
sary administrative action. 


Cabinet Committees 

The burden of the Cabinet is titanic. It can- 
not meet its stupendous task when it generally 
meets. once a week and that too for a 
short duration. Then, it has too many mem- 
bers for effective discussion and all of them, 
except the Minister Without Portfolio, if there 
is one, are heads of the Ministries and they 
are too occupied in their departmental and 
parliamentary duties. Moreover, the Cabinet has 
neither the time nor is it able to tackle all the 
numerous details relating to administration. 
The result is the emergence of Cabinet Com- 
mittees.. The Committees help the Cabinet to 
discharge its responsibilities efficiently and ex- 
peditiously. Some of these Committees are con- 
tinuous and, thus, permanent, others are ad hoc, 
that is, created for single time. limited matter. 
An ad hoc Committee is set up to deal with a 
special problem or a critical situation and is 
composed of Ministers primarily concerned. with 
the problem at issue, Tt deliberates, reports and 
disbands. A special committee of the Cabinet 
Was constituted in November, 1964 to examine 
the charges of corruption against the Orissa 
Chief Minister and some of his other colleagues. 
In 1962, the Emergency Committee was set up 
soon after the Chinese invasion. 
gency Committees were twice again set np in 
1965 and 1971 after Pakistan had attacked India. 
A Cabinet Committee was also appointed on the 
reorganisation of Assam and in 1982 the Cabinet 
Committee on Punjab affairs, 


Before 1970, there were four Standing Com- 
mittees ; 


constituted the Committees in 1974. The func- 


ber 23, 1968. Also refer to Gadgil, N. V., Govern- 
ment from Inside, Chap. VT. 


32. The longest session was for four hours at out- 
lines of the Fourth Five-Year Plan. 
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tions of these Committees were also revised. 


'The Janata Government decided to undertake 
a systematic programme of dismantling the 
superfluous administrative apparatus built up 
by the Congress Government during all those 
years. Among the steps taken were to reduce 
the number of Cabinet Committees. Only four 
Committees were set up instead of over a dozen 
in the Congress administration. Previously, the 
same group of Ministers sat on at least half a 
dozen Committees, excepting that there was 
only one additional Minister on each Committee. 
The system often led to delay and sometimes 
even confusion. 

The number and composition of the Cabinet 
Committees are largely determined by the Prime 
Minister. They combine two functions: co- 
ordinating the various Ministries and decentra- 
lising the policies. "The Committees can also be 
employed to keep a critical problem under con- 
tinuous review. By including non-Cabinet Min- 
isters, whenever deemed appropriate, in their 
deliberations, the Committee system can extend 
the Cabinets co-ordinating activity to wider 
areas of governmental affairs. It is also possible 
for the senior members of the permanent ser- 
vices to attend Cabinet Committee meetings as 
advisers to their Ministers. 

The Cabinet Committees report to the whole 
Cabinet and seek to submit agreed reports and 
recommendations. A Minister, who is not satis 
fied with such recommendations, can appeal to 
the Cabinet where differences are tried to be 
resolved. If the Minister is not reconciled to 
the decision taken by the Cabinet, he may resign. 


Cabinet Secretariat 


As said earlier, India has adopted the British 
mode] of setting up of a Cabinet Secretariat. 
The Department of Cabinet Affairs, under the 
Cabinet Secretariat, had till recently an impor- 
tant and co-ordinating role in the process of 
decision-making at the highest level and operat- 
ed under the direction of the Prime Minister. 
Its functions included the submission of cases 
to the Cabinet and its Committees, preparation 
of the records of the decisions taken and follow- 
wp action on their implementation. It also 
serviced: the Committees of Secretaries which met 
periodically, under the chairmanship of the 
Cabinet Secretary to consider and advise on pro- 
blems requiring inter-ministerial consultation 
and co-ordination. The Cabinet Secretariat 
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formulated the Rules of Business and allocated 
the business of the Union Government to the 
Ministries, and. Departments under the direction 
of the Prime Minister and with the approval of 
the President. The Department of Cabinet 
Affairs obtained and circulated to President, the 
Vice-President, the Council of Ministers and 
other important functionaries periodical sum- 
maries and notes on important developments in 
each Ministry. 

Prime Minister Morarji Desai, who was the 
Chairman of the Administrative Reforms Com 
mission, in an effort to give implementation to 
the recommendations of the Administrative Re- 
forms Commission, decentralised the work of 
administration in order to make it resultorient 
ed and also responsive to the people. Decision- 
making, which was hitherto concentrated at the 
level of the Prime Minister's Secretariat and the 
Cabinet Secretariat, rested with each Ministry; 
it looked after its own work without having to 
look up to some higher body for routine appro- 
vals. "The Cabinet Secretariat, thus, resumed 
its original role as a co-ordinating body and to 
process proposals sent by the various Ministries 
for the consideration of the Cabinet. Since the 
departure in the process of decentralisation was 
a complete departure from the past practice, it 
necessarily cautioned gradualism. As a preli- 
minary step the Department of Personnel and 
Administrative Reforms went back to the Home 
Ministry and Revenue Intelligence to the Fin- 
ance Ministry. The underlying idea of decen- 
tralisation was to make the administration more 
responsive to the people and the points of com 
tact between it and the people should be in- 
creased. There should be a quick method ol 
redressal of grievances and. routine decisions con 
cerning the people should be taken with utmost 
speed. 


Prime Minister's office z 
In this process of decentralisation and in or à 
to cut necessary administrative frills, the Prim 
Minister's Secretariat was renamed as Pome 
Minister's Office, The origin of the Prime e 
ister's Secretariat goes back to August, 1947 W pe 
it was devised to serve the purpose of a cen! 
of information and a channel of communication 
between the Prime Minister and the one 
Ministries. It had nothing to do with deor 
formulation. But Lal Bahadur Shastris n 
health in 1964 made him to lean heavily on lad 
Secretariat and it resumed the role of a reg" 


order 


The Council of Ministers 


department functioning under a Secretary, In 
stead of remaining an information pipeline the 
Secretariat became a top decision-influencing 
body.. Mrs. Indira Gandhi reorganised the 
Secretariat so that it would function as a reser 
voir of knowledge and an effective centre of 
liaison between the Union Ministries and the 
State Governments in dealing with the problems 
of national importance. The Research end 
Analysis Wing (RAW) was expanded and acti 
vised so that the Prime Minister should be kept 
posted with matters and men in the country. 
During the past few years of Mrs. Gandhi's first 
tenure of Prime Ministership the RAW played 
à significant role even in politics within the 
Union Government and between the Union and 
the States. 


The Prime Minister’s Secretariat had to a large 
degree brought about co-ordination among Civil 
Servants, Ministers and the Prime Minister inter 
se. But it had also been instrumental in concen- 
trating powers at the top level. The three ad- 
visers of the Prime Minister—L, K. Jha, P. N. 
Haksar and Yashpal: Kapur—at one time exer- 
cised influence and authority in no way inferior 
to that of a Union Minister. L. K. Jha played 
an important role in negotiating the Katch 
Agreement in 1965. P. N. Haksar was sent to 
Dacca to discuss matters of urgent and vital im- 
portance with Sheikh Mujib-ur-Rahman. He also 
took an active part in negotiating an important 
agreement with Pakistan Foreign Minister Aziz 
Ahmed in the Delhi Conference of 1973. The 
Prime Minister's Secretariat issued a circular to 
all the Union Ministers on October 8, 1974 ask- 
ing them to send to the Prime Minister's Secre- 
tariat copies of the statements to be made to 
Parliament and notes on supplementary questions 
on such statements. 


The role of the Prime Minister's Secretariat 
had been the subject of frequent criticism in 
Parliament. A demand was made by the Janata 
Party to Prime Minister Morarji Desai for a 
thorough probe into the activities of the Re- 
search and Analysis Wing of the Secretariat. As 
a result of the process of decentralisation some 
600 officers working in the RAW were posted in 
their Home States and the Secretariat was shorn 
of its name as well as powers. The Prime Minis- 
ter’s office consisted of the Principal Secretary, 
the Private Secretary and a few personal assist- 
ants. "The rest of the staff was scattered. In 
Desai’s view one of the main reasons for the 
36—CHT 
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alienation of the people from. the Congress Gov- 
ernment was centralisation of decision-making 
apparatus under the Prime Minister. The sys- 
tem had led to concentration of power in the 
hands of Mrs. Gandhi and a small group of 
officials in the Cabinet Secretariat and the Prime 
Ministers Secretariat and resulted in the taking 
up decisions in an undemocratic manner. With 
the coming of Mrs. Gandhi again to power in 
January 1980 the old trappings of the Prime 
Minister's Secretariat have not been restored 
and it continues to function as during Desai's 
tenure, but with some re- orientation. 


FUNCTION OF THE CABINET 
Extent of functions 


Cabinet is the sapreme directing authority, the 
magnet of policy, which co-ordinates and con- 
trols the whole of the executive government of 
the Union and integrates and guides the work 
of Parliament. The most authoritative statement 
about the functions of the Cabinet in Britain 
was made in Report of the Machinery of Gov- 
ernment Committee (1918) and these functions 
legitimately go with the Cabinet wherever such 
a system of government exists. The Committee 
listed three functions: 


(a) “the final determination of policy to be 
submitted to Parliament; 


(b) the supreme control of the national 
executive in accordance with the policy 
prescribed by Parliament; and 


(c) the continuous co-ordination and deli- 
mitations of the. interests: of several 
Departments”, 


A parliamentary system of government on the 
British model is operative in India, but the Cabi- 
net in India performs certain functions which 
the British Cabinet dare not assume. For in- 
stance, Article 123 of the Constitution empowers 
the President to promulgate Ordinances which 
shall have the same force and effect as an Act 
of Parliament. Such Ordinances are issued and 
promulgated on the advice of the Cabinet under 
the authority of the President, Fundamental 
Rights, as contained in Article 19, may be sus- 
pended when a Proclamation of Emergency is in 
force and the decision to declare Emergency and 
suspension of Fundamental Rights, as contained 
in the Presidential Order, including the enforce- 
ment of such rights, is that of the Cabinet and 
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not of the Prime Minister alone.“ Decisions 
relating to the reorganisation of the States and 
alteration in their boundaries are taken by the 
Cabinet. All such decisions are in the final 
ana;ysis subject to the approval of Parliament, 
but so long as the Government commands ‘a com- 
fortable majority Parliament simply gives its 
approval. 


Policy-determining functions 

Cabinet is a deliberative and policy formulat- 
ing body. It discusses and decides all sorts of 
national and international problems confronting 
the country. The Cabinet always attempts to 
reach unanimous agreements embodying Govern- 
ment's policy so that it presents to Parliament 
and to the world at large a unified policy of 
action. "This is the essence of collective respon- 
sibility, If an individual Minister finds it im- 
possible to agree with the policy determined by 
the Cabinet, the only course left for him is 
either to try and get the decision revised by a 
resolution of the Cabinet or to resign. But he 
is not entitled to public protest as it contradicts 
the basic principle of collective responsibility 
upon which hinges the existence of the Cabinet. 
As a policy-determining body, the Cabinet meets 
ordinarily once a week and takes decisions on 
all vital issues and other matters emerging from 
various Ministries and earmarked for Cabinet 
decision, The Cabinet supplies leadership, ini- 
tiative and resourcefulness in solving the coun- 
trys problems. It is the fountain of policy. 


While the Cabinet has determined on a policy 
the appropriate Ministry carries it out either by 
administrative action within the framework of 
the existing law or by submitting a new propo- 
sal for legislation to Parliament. Legislation is 
the handmaid of administration and Cabinet is 
the instrament which links the Executive wing 
of Government to the Legislative—“the hyphen 
that joins, the buckle that fastens the executive 
and the legislative departments together,” in the 
classical expression of Bagehot, In this way, the 
Cabinet directs Parliament for action and it gets 
the approval of its policy with a majority in 
Parliament. Cabinet, as such, leads Parliament. 

These are essentially legislative functions of 
the Cabinet. But in the modern State, as 
Jennings has said, "most legislation is directed 


33. Article 352 as amended by the Constitution 
(Forty-fourth Amendment) Act, 1978, 8.37, and 
Article 358(1), Ibid., S. 39. 
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towards the creation or modification of adminis- 
trative powers". No vivid distinction, as a mat- 
ter of reality, can be made between legislation 
and administration. The Cabinet plans the 
legislative programme at the beginning of each 
session of Parliament and determines priorities. 
Legislative measures are introduced either by a 
Cabinet Minister or by some other Minister 
acting on the Cabinet’s approval. No Minister 
can introduce a legislative. measure on his own 
initiative. It is for the Cabinet to decide what 
Bills shall be promoted in a session of Parlia- 
ment. In matters of legislation, therefore, the 
control of the Cabinet over the Council of 
Ministers is complete and unchallengeable. It 
will be more correct to say that the Cabinet 
Ministers formulate policies, make decisions and 
draft Bills on all significant matters which in 
their judgment require legislative attention, ask- 
ing of Parliament, only that it gives sanction to 
such decisions and policies by considering them 
and taking the necessary vote. The Cabinet 
really legislates with the advice and consent of 
Parliament. The time of summoning and pro- 
rogation of Parliament is decided by the Cabinet. 
Dissolution of Parliament, which decides the 
fate of various parties, is the decision of the 
Cabinet, though the Prime Minister of India, 
like his British counterpart, exercises it as a mat- 
ter of right. 


Supreme control of the Executive 


The Cabinet is not an executive instrument in 
the sense that it possesses any legal powers. The 
Constitution vests the executive authority in the 
President, exercisable by him either directly or 
through officers subordinate to him. The real 
functionaries are the Ministers. Ministers preside 
over the Ministries of Government, and carry 
out the policy determined by the Cabinet and 
approved by Parliament. In carrying out the 
work of their Ministries, Ministers, whether in 
the Cabinet or not, must faithfully follow the 
directions of the Cabinet in enforcing its deci- 
sions and policies. Any deviation. thereform 18 
against the discipline of a party government and 
may lead to the removal of the Minister defying 
the principle of party unity by not adhering tp 
the policy determined by the Cabinet. The 
Cabinet is the supreme executive. It m 
tends, supervises and directs the work the Civi 
Servants do all over the Union. All qua 
and problems which are likely to focus the € 
tion of Parliament are considered in the Cabin 
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and decisions taken thereon to prevent a multi- 
plicity of voices in important debates. 

The power of delegated legislation has still 
more enhanced the executive authority of the 
Cabinet and the Ministers. Legislation during 
recent times has become more voluminous and 
more technical and Parliament very often passes 
laws in skeleton form leaving it to the Council 
of Ministers or Ministers in charge of the ap- 
propriate Ministries to fill in the details and 
make Rules and Regulations in order to give 
effect to such laws. 


The Cabinet as a co-ordinator 


The essential function of the Cabinet is to co- 
ordinate and guide the functions of the several 
Ministries and Departments of Government. 
Administration cannot be rigidly divided into 
twenty or more Ministries. The actions of one 
Ministry may affect the work of another Minis- 
try. In fact, every important problem cuts across 
departmental boundaries, and the Cabinet per- 
forms the vital task of co-ordinating policy. On 
purely inter-departmental matters endeayour is 
made by the Ministries to resolve their differ- 
ences and reach agreement. If no agreement 
can be reached, then, the Prime Minister acts 
as an arbitrator and co-ordinator. In the last 
resort, the appeal is to the Cabinet. The Minis- 
ter who does not agree to the Cabinet decision 
must resign. This means not only the linking 
of specific administrative decisions by reference 
to à general policy, but the expression of the 
same general policy in legislation. 

The emergence of the Cabinet and the increas- 
ed problem of co-ordination in the context of 
the Welfare State and implementation of Five 
Year Plans have brought about a significant. ex- 
pansion in the work of the Cabinet Secretariat. 
The Cabinet Secretariat takes down and circulates 
the decisions of the Cabinet, its Committees. and 
Sub-Committees. ^ |t. circulates the agenda and 
the background papers to Cabinet Ministers. 
The Prime Minister and the Chairmen of the 
Cabinet Committees now primarily rely upon 
the corps of their expert assistants in the Cabi- 
net Secretariat to supply them with the requisite 
information and advice in integrating the work 
of the different Ministries. There are also the 
Committees of the Secretaries of the Ministries 
which meet periodically under the chairmanship 
of the Cabinet Secretary, to advise the Cabinet 


on problems of inter-ministerial consultation and 
co-ordinattion, 
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Control over Finance 


Iwo more functions may be added to those 
enumerated above. The first is that the Cabinet 
is responsibie for the whole expenditure of the 
State and for raising necessary revenues to meet 
it In Britain the annual Budget statement is 
excluded from the scope of the Cabinet decisions. 
But being a matter of political importance, it is 
always brought before the Cabinet and the 
Chancellor of the Exchequer makes an oral 
statement about it a few days before his Budget 
speech. On the estimates the control of the 
Cabinet is complete. 1f there are new proposals 
of taxation involving any major change in the 
taxation policy they must be considered at length 
by the Cabinet before the Budget is produced. 
In India, too, the Cabinet does not discuss the 
Budget. But the Finance Minister generally 
keeps his colleagues in the picture so far as a 
proposal may affect matters which come within 
their purview. The final decision is that of the 
Finance Minister. The detailed taxation propo- 
sals are shown to the Prime Minister. The 
Prime Minister may take one or more of his 
senior colleagues in his confidence and direct 
the Finance Minister to do so. But the propo- 
sals are divulged to the Cabinet only on the day 
when the Finance Minister is to make his Bud- 
get speech in Parliament. The Cabinet meets 
in the morning at,10 when detailed notes on the 
Budget are given to every Minister and then 
the discussion starts. Naturally, it is rare at 
that stage to have a thorough discussion, parti- 
cularly about new taxation proposals. The Fin- 
ance Minister had carefully prepared the full 
plan and last minute changes could only upset 
the whole picture. Many of his proposals would 
be dropped and there is hardly any time to 
frame the new ones, for the budget and his 
speech introducing it has to be finalised and 
sent to the top secret section of the Government 
Printing Press before one in the noon. This 
method of work preserves the secrecy all right, 
but destroys the conception of joint responsibi- 
lity"^ The Cabinet can, however, examine the 
Budget proposals after it had been. presented to 
Parliament and insist on modifications. It can 
even overthrow it altogether, but this may be 
done only at the risk of the resignation of the 
Finance Minister and damage to the prestige of 
the Government. If the secrecy of the Budget 
is to be ensured, then, the. Finance Minister, as- 
British Prime Minister Anthony Eden, said, "is 
e ͤ v1 v 
34. Gadgil, N. v., Government from Inside, p. 162. 
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wise if he shares his burdens to some extent with 
the Prime Minister", but "clearly he cannot share 
them with the whole Cabinet". 


C. Rajagopalachari severely criticised the Bud- 
get procedure followed in India. Commenting 
upon the Budget proposals for 1963-64 which 
imposed an additional taxation burden of 
Rs.275 crores in a single year, Rajagopalachari 
said, "The way in which budgets are made and 
got ready for presentation leaves no room for 
the whole or material section of the Cabinet to 
examine and advise upon it, or even to go 
through it. In order to safeguard secrecy all 
consuitation is avoided. The Budget is hatched 
by the officials working under the nominal guid- 
‘ance of the Finance Minister". If both the 
Prime Minister and the Finance Minister, he 
added, happened to be persons “blissfully ig- 


norant of the business of the budget-making, 
when all the economy of the country comes 
under the direct or indirect influence of the 


budget, the consequences are, what 
hee j segi what we see now, 


Control over appointments 


( Appointments do not normally come before 
the Cabinet for discussion. But all major ap- 
Pointments, such as those of Governors and 
other appointments to the key positions, must 
be mentioned in the Cabinet before they are 
made public. This is tantamount to seeking the 
approval of the Cabinet though as a matter of 
reality it may be a sheer formality, But the 
control of the Cabinet is obviously there. 


THE PRIME MINISTER 

Office of the Prime Minister 

b The power and functions of the Prime. Min- 
isters of India and Britain are to a great extent 
similar as both these offices are the product of 
a parliamentary system of government. Both are 
central to the formation of the governments of 
their countries, central to their lives and central 
to their death. Lord Morley's description that 
the Prime Minister is the "keystone of the Cabi- 
net arch" is a classical exposition, but he also 
added that the Prime Minister could assume 
powers not inferior to that of a dictator so long 
as he enjoyed the confidence of the House of 
Commons. The Indian Prime Minister, Mrs. 
Indira Gandhi, assumed this role after declaring 
internal emergency. But whatever be the magni- 
tude of the authority of the British Prime 
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Minister, he can never be a “grand vazier" as 
Gladstone declared. Harold Wilson, former 
Labour Prime Minister, described the role of 
the Premier as "conducting an orchestra and not 
playing instrument himself". Mrs. Gandhi play- 
ed the instrument herself and the rest danced 
to the tune she produced. 


In some other important aspects, too, both 
these offices differ from one another. The office 
of the Prime Minister of India is created by the 
Constitution and his role, though not precisely 
defined, is statutorily made manifest. The office 
of the British Prime Minister is the result of 
sheer chance and accident and the role he plays 
in the body politic of the country is the 
consequence of slow and steady growth beginning 
from Walpole. It is, again, the result of con- 
vention that the Prime Minister of Britain be- 
longs to the House of Commons, to which 
Chamber the Ministry is answerable." It is also 
a convention that Ministers do not take part in 
the discussions of the House of Lords. The 
Indian Constitution does not say whether the 
Prime Minister should belong to the House of 
the People or to either House or be a member 
of Parliament at all. But convention and the 
constitutional requirement that the Council of 
Ministers is collectively responsible to the House 
of the People demand that the Prime Minister 
should be a member of the House of the People 
at the time of his appointment. In. January 
1966, Mrs. Indira Gandhi was appointed Prime 
Minister, though at that time she was a member 
of the Council of States. H. V. Kamath, who 
Was a member of the Constituent Assembly and 
had actively participated in its deliberations and 
was alive to the intentions of the Constitution- 
makers, introduced a Constitution Amendment 
Bill seeking to expresly provide that "the 
Prime Minister or the Chief Minister should in 
no circumstances be a member who has been 
elected indirectly". During the debate on the 
Bill the Government of India appreciated the 
spirit behind the Bill and accepted the stand 
that the Prime Minister should be normally a 
member of thé House of the People, The Gov 
ermment informed the House that Mrs. Gandhi 
herself would have been willing to seek, election 
to the House, but for the existence of emergency 

mc 
. i 02 been appointed. as the 
lt 9 Mr er Lord Mores in 1963. P. 
immediately after his appointment he renounce’ 
Peerage within ten days. ü 

36. Lok Sabha Debates, Series 3, Vol. L, 1 Apr! 
1966. Col. 9140. 
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when election could not be held.“ The Gov- 
ernment, however, refused to support Kamath's 
Amendment Bill on the ground that "it would 
not be proper to have such a provision in the 
Constitution. There may be occasions—that too 
for a limited period—a Prime Minister has to 
be from the other house"? Mrs. Gandhi got 
herself elected to the House of the People in the 
General Election held in February 1967. 

There is however, one redeeming feature. Un- 
like Britain, the Constitution of India" permits 
the Prime Minister and other Ministers to 
peak in, and otherwise take part in the pro- 
ceedings of either House, but they shall vote only 
in the ‘House of which they are members. 


Though the first Lord of the Treasury, the 
British Prime Minister does not hold charge of 
any particular department. He confines him- 
self to general supervision and overall control 
of the Government. But in India, Prime Min- 
isters have invariably held charge of some Min- 
istry or Ministries. Nehru headed the External 
Affairs Ministry and the Atomic Energy Depart- 
ment. Shastri took over the portfolios formerly 
held by Nehru, but within six weeks of his as- 
sumption of office he gave up the External 
Affairs for reasons of health. Mrs. Indira 
Gandhi retained for herself only the Department 
of Atomic Energy in 1966 and afterwards had 
with her Planning, Electronics and Space in ad- 
dition to Atomic Energy. Morarji Desai retained 
planning and other Departments held by Mrs. 
Gandhi. Mrs. Gandhi, in her second innings, 
inter alia, held charge of Defence, Mines, Plan- 
ning. Immediately, after expanding her Cabi- 
net she gave up Defence and retained Atomic 
Energy, Space, Science and Technology. These 
portfolios she still continues to hold. 

But the most significant difference between 
the Prime Minister of India and her counterpart 
in Britain would have been effected by the Con- 
stitution (Thirtyminth Amendment) Act, 1975. 
It empowered Parliament to enact legislation 
(Article 329A) setting up a forum to hear dis- 
putes relating to the election, amongst others, 
of the Prime Minister ousting the jurisdiction of 
the Supreme Court as originally provided in the 
Constitution. ‘The validity of such law and the 
decision of an authority appointed under law to 
hear disputes relating to the election of the 
Prime Minister could not be called into question 


37. Ibit., Series 3, Vol. LIV, 29 April 1966, Cols. 
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38. Ibid., Col. 14195. 
39. Article 88. 
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in any court.“ The  Fortieth Amendment 
amended Article 361 conferring immunity to the 
Prime Minister from any criminal proceedings, 
including process for arrest or imprisonment, as 
enjoyed by the President and State Governors 
either during the term of his office or after he 
demitted his office in respect of any act done by 
him whether before or during the term of office. 
In civil matters, too, the Prime Minister was to 
be treated at par with the President and the 
State Governors. Moving the Constitution 
(Fortieth Amendment) Bill, 1975, the Law Min- 
ister stated in the House of the People that under 
“our democratic and republican form of govern- 
ment the Prime Minister of the counttry holds 
a most pivotal position, and, therefore,, . . it 
is most reasonable as also advisable to extend 
the protection given by the Constitution to the 
President or the Governors to the Prime Minis- 
ter also”. The Constitution (Forty-fourth Amend- 
ment) Act, 1978, omitted Article 329A" and 
provisions relating to the immunity of the Prime 
Minister inserted by the Fortieth Amendment. 

Nehru became Prime Minister at the age of 
58, Shastri at 60, Mrs. Gandhi at 48, Desai at 81 
and Charan Singh at 76. The average age at 
which many British Prime Ministers assumed 
office in the present century has been fifty-eight,“ 
Most of the Prime Ministers in Britain had ac- 
quired, before moying to 10 Downing Street, 
vast parliamentary or administrative experience." 
But Nehru had neither parliamentary or admin- 
istrative experience when he first joined the 
Interim Government in August, 1946. Shastri 
entered his office with ^ vast parliamentary and 
ministerial experience. Mrs. Indira Gandhis 
experience was just for two years in Shastri's 
Cabinet as Minister for Information and Broad. 
casting. Morarji Desai’s experience as a parlia- 
mentarian and administrator extended to more 
than two decades when he assumed the office of 
the Prime Minister. Charan Singh had ex- 
perience in administration at the State level, 
then, as a Minister in the Desai Government 


ick —— U—U—Uö——s i — 

40. This part of the Amendment was held void by 
the Supreme Court. 

41. Omitted by the Constitution (Forty-fourth 
Amendment) Act, 1978, 8. 36. 

42. Asquith and Baldwin were both 56, Salisbury 
55, Lloyd George 53, Balfour 64 and Eden 57. 
But Churchill and Attlee were between 66 and 
68 respectively. 

43. Henry Campbell Bannerman was à member of 
the House of Commons for 24 years, Balfour 
for 28 years, Asquith for 28 years, Lloyd 
George for 26 years, Baldwin for 15 years, Ram- 
say MacDonald for 18 years, Churchill for 40 
years and Attlee for 20 years. 
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before becoming Prime Minister in July 1979. 
Mrs. India Gandhi's experience now extends to 
seventeen years, more or less equal to that of 
Nehru. Í 


Appointment of the Prime Minister 


The Constitution is silent how the President 
shall choose the Prime Minister. It does not 
also say whether he should necessarily belong to 
the House of the People or may be a member 
of either House of Parliament. If the letter of 
the law is to be followed strictly, a Prime Min- 
ister may be appointed without his being a 
member of either House of Parliament for a 
period of six months and after the expiry of that 
period he must seek election to either House, 
But this shall be against the theory and practice 


i > responsibi- 
lity. The convention is that the Head. of the 


terial whether the Party is a single Party or a 
jmd formed 
Seu he e no P; 
à majority, the President should Sect uM 
: the leader of a 
Party or group most likely to be able to form a 
ernin 
has lost its majority, the President should cal 
upon the leader of the Opposition Party to form 
a Ministry even if it is smaller in number than 
the former governing party. This rule is based 
on the principle which requires the mandate of 
the electorate is to be respected, But this rule 
can apply only if there is a reasonable possi- 
bility of the minority Opposition Party being 
able to form the Ministry and to carry on the 
HN NM by commanding a majority in the 
Wen there is not one single party command- 
ing a dear majority in the House of the People 
and the President is confronted with the most 
difficult task of exercising his discretion in the 
selection of the Prime Minister, he will always 
act impartially in his choice. The main anxiety 
of the President under such circumstances should 
be to select a person who must be able to secure 
colleagues and with his colleagues he must be 
able to secure the collaboration of the House 
of the People. As Head of the State he must 
act for all the people and not for the benefit 
of a single party or any class of people. The 
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President may have his prejudices, and even 
Monarchs have, as Queen Victoria had against 
Gladstone, but he must not be a partisan and 
an active politician. The utmost caution is, 
accordingly, called for to prevent the rise of any 
suspicion that the President is favouring a parti- 
cular party or group, especially when India is 
riddled with multiple parties and there are 
twelve distinct political parties and groups in the 
House of the People. Ambedkar did  visualise 
such a situation. He told the Constituent As- 
sembly, "under a parliamentary system of Gov- 
ernment; there are only two prerogatives which 
the King or Head of the State may exercise. One 
is the appointment of the Prime Minister and 
the other is the dissolution of Parliament. With 
regard to the Prime Minister, it is not possible 
to avoid vesting the discretion in the President“. 4a 

The only other way, Ambedkar said was to 
require that "it is the House which shall in the 
first instance choose its leader and then, on the 
choice being made on a motion or a resolution, 
the President should proceed to appoint the 
Prime Minister“. But it seemed to him "that 
that is quite unnecessary. Supposing the Presi- 
dent made the choice of a wrong person either 
because he had not what is required, namely, a 
stable majority in the House, or because he was 
persona non grata with the House: The remedy 
lies with the House itself, because the moment 
the Prime Minister is appointed by the Presi- 
dent, it would be. possible for the house, or a 
party which is opposed to the appointment 
of that particular individual, to table a motion 
of no-confidence in him and get rid of him 
altogether if that is the wish of the House. 
Therefore, one way is as good as the other and 
it is therefore felt desirable to leave this matter 
on the discretion of the President“. 445 


But the appointment of Charan Singh as Prime 
Minister was bad by any canon of constitution’! 
propriety and it evoked widespread criticism 
bringing the institution of Presidency into so 
arena of party politics.“ On July 15, 197 
Prime Minister Desai, submitted "his own resig- 
nation" and that of his “Council of Ministers 
to the President, because the Janata Party had 
lost.the absolute majority in the House of the 
People and informed him that his Party conti 
nued "to be the largest single Party" in the 

n 
44a. Constitueut Assembly Debates, Vol. VII, p. 
158. 
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House. Desai had expected that the President 
would invite him as leader of the single larges: 
Party in the House to form the new government. 
But the President asked Y. B. Chavan, the 
Leader of the Opposition in the House of the 
People, to explore the possibilities of forming a 
government. Chavan reported to the President 
his failure to form an alternative government. 
The President, then, wrote identical letters to 
Morarji Desai and Charan Singh to prove their 
caims to form a Ministry. Desai subsequently 
resigned from the leadership of the Janata Party 
when he found that the list of his supporters 
submitted to the President included the names 
of some Congressmen and also retired from active 
politics. The Janata Party elected Jagjivan 
Ram, as its new leader. 


Desai's complaint against the President that 
he was not fair to him and that he was bound 
to call him first, instead of Y. B. Chavan, to 
form a new government since he headed the 
largest single Party in the House of the People“ 
is not tenable. Morarji Desai had no right to 
be an aspirant for the office by virtue of having 
resigned, when the Janata Party had been reduc- 
ed in strength as a result of internal dissensions 
in the Party, in the face of the no confidence 
motion moved by the leader of the Opposition 
which had acquired certainty of success. For 
Desai to insist on remaining leader of the Janata 
Party in such circumstances was violative of 
precedents and standards of conduct expected of 
a party leader in a parliamentary democracy. 
In May 1940, Neville Chamberlain resigned as 
Prime Minister, although he had won a vote of 
confidence in the House of Commons because 
the Governments majority fell from 200 to 81 
with 33 of its supporters voting against it and 
many others abstaining. 


The Janata Party was reduced in its strength 
as a result of its internal dissensions and its 
leader could not be invited to form a govern- 
ment even if it was the largest single Party in 
the House so long as its leader remained Morarji 
Desai and against whose stewardship the Party 
broke up in protest resulting into a certain 
defeat on a motion of no confidence. Desai 
would have resigned from the leadership of the 
Party simultaneously with his own and that of 
his Council of Ministers resignation. But Desai 
defied the well-established and recognised con- 
ventions of the Parliamentary system of govern- 


45. Indian Express, New Delhi, August 3, 1979. 
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ment and retained the leadership till circumstan- 
ces compelled him to quit and retire from active 
politics. There would have been a greater merit 
in the Janata case if Desai would have relin- 
quished the leadership to give a new leader a 
chance to try his luck. 


serious was Charan’ Singh's disquali- 
fication who sabotaged his own Government and 
then himself defected when Parliament was not 
in session. Consistent with standards of political 
morality Charan Singh would not have been in 
the running for Prime Ministership. At the 
time of the adjournment of Parliament he was 
part of Desai’s Government (Deputy Prime 
Minister No. 1) and he defected, when Parlia- 
ment was not in session, to a party which had 
not been recognised by Parliament and engineer- 
ed to become its leader. But it was Charan 
Singh's ambition of life to become the Prime 
Minister of India and he seized the opportunity 
by claiming a majority only on the strength of 
support from the Congress led by Swaran Singh 
and outside support from the Congress headed 
by Mrs. Indira Gandhi. By ignoring the claim 
of Jagjivan Ram that he could establish his 
majority at the floor of the House and appoint- 
ing Charan Singh as Prime Minister, the Presi- 
dent elevated opportunism “to the status of 
national policy". It was also a betrayal of the 
electorate for the Janata conglomeration won the 
1977 Parliamentary election as well as Assembly 
elections in the nine North States on the plat- 
form of ending authoritarianism whose undis- 
puted symbol, they held, was Mrs. Gandhi. By 
consorting with her merely to achieve power and 
to fulfil the ambition of his life, Charan Singh 
showed utter contempt for the electorate on 
whose mandate he and others of the erstwhile 
Lok Dal had been elected. f 


'The best course for the President was if neither 
of the two contenders, Desai and Charan Singh, 
would have been asked to establish their claims 
to form an alternative government. If not for 
any other reason, it would have been just 
punishment for unscrupulous politicians for their 
petty manoeuvres to spring a General Election 
on them. If it had been done in the confusion 
of the crisis, the President would have given 
chance to the new leader of the Janata Party 
when Jagjivan Ram had himself offered to sub- 
stantiate his majority on the floor of the House. 
His failure to do so would have saved Presi- 
dency from disrespect and no mala fide would 
have been hurled on Neelam Sanjiva Reddy. 
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Role of the Prime Minister 


The Prime Minister is the keystone of the 
Cabinet arch. In his hand is the key of the 
government. His functions and duties are wide 
and his authority is enormous. K. T. Shah ex- 
pressed apprehension in the Constituent Assem- 
bly about the concentration of power in the 
Prime Minister and said that such a concentra- 
tion of power “may yery likely militate against 
the working of the real responsible and demo- 
cratic government” Not in identical terms, 
Ambedkar too admitted that the Prime Minister 
is by far the most powerful man in the country. 
He maintained, “If any functionary under our 
Constitution is to be compared with the United 
States President, he is the Prime Minister and 
not the President of the Union”. The com. 
parison between the Prime Minister and the 
American President is not apt as both these offi- 
ces belong to two distinct and Opposite systems. 
Yet it cannot be denied that the Prime Minister 
commands a pivotal position and the entire 
Cabinet system revolves around his office. There 
is no positive provision in the Constitution con- 
ferting so vast powers on the Prime Minister, 
but the spirit of the Constitution and the prin- 
ciples on which it is based are as cogent sources 
T ie às specific provision in the Consti- 
‘ution, 


iu ‘ 

The Prime Minister forms the Council of 
Ministers,“ determines its size, decides the per- 
sons to be included in the Council of Ministers, 
names the Ministers to constitute the Cabinet 
and allocates offices. He may even select his 
colleagues from outside the ranks of his Party, 
as Néhru did in 1950. There is nothing in the 
Constitution which may bind the Prime Minister 
in the selection of his team to make the Council 
of Ministers. But there are certain political 
considerations, party obligations, geographical 
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In 1917, J.B. Kripalani, the Congress President, 
is reported to. have insisted that the Ministry 
should be formed “on his advice” but Patel 
retorted by saying that it must be left to them,” 
Gadgil, N.V., Government from Inside, p. 32. 
In 1967, S. K. Patil pro the formula of High 
Command's participation in the formation of 
government, Morarji Desai regarded it deroga- 
tory to the office of the Prime Minister, Michael 
& Brecher, Succession in 1907: The Routiniza- 
i» of Political Change, Asian Survey, Vol. 
VII. 
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considerations" and representation of various 
minorities, which no Prime Minister can venture 
to ignore. Mrs. Indira Gandhi in the formation 
of her Council of Ministers in January 1980, 
put at the top an unusual criterion, which is 
tantamount to  sychophancy, considerations of 
personal loyalty during her difficult days of poli- 
tical wilderness. There are some leaders in the 
party whose ranking is so high, their influence 
and following so dominating and personality so 
towering that their inclusion in the Council of 
Ministers is taken for granted even though the 
Prime Minister may be keen to exclude them. 
There is a policy decision binding on the Chief 
Ministers of the States that whenever and where- 
ver there were groups within the Congress 
Parliamentary parties, the party leaders must 
form broadbased and composite Ministries in 
order to achieve unity within the Party.” This 
decision is not binding at the Centre, yet no 
Prime Minister may ignore it and if for no other 
reason at least to draw out the teeth from the 
back benchers by balancing all points of view 
within the Party. The Prime Minister, while 
forming his Ministry, must include, inter alia, 
representatives of the cross-sections of opinion 
in the party and the main faction leaders, Such 
faction leaders become tamed and reasonable 
inside the Government even if they remain 
“irresponsible and embarrassing critics outside"." 

When Draft Article 61, corresponding to 
Article 74 of the Constitution, came up before 
the Constituent Assembly for consideration, 
Mahboob Ali Baig again moved an amendment, 
which had already been negatived, seeking inser- 
tion in the Constitution that the Council of 
Ministers would consist of fifteen members elect- 
ed by the elected members of both Houses of 
Parliament from among themselves in accordance 
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49. There was a very hostile reaction to the October 

1974 reshuffle of tho Cabinet in which no repre- 

sentativeof Gujarat was accommodated. This 

was reflected in the editorials of almost all 

Gujarat newspapers, including those which had 

n supporting the Prime Minister since the 

Congress split in 1969. T^ Hindustan Times, 

New Delhi, October 13, 1974. 

Decision of the Congress Patliamentary Board 

as reported in The Hindustan Times, New 

Delhi, March 9, 1902. 

51. “A recent behavioural study has suggested that 
the claims of factional loyalty appear to weaken 
as one moves upwards in the Indian political 
System." Nicholson, Normank, 'Factionalism 
and the Indian Council of Ministers’ Journal of 
Commonwealth Political Studies, Vol. 
Noyember 1972, pp. 179.97. 
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with the system of proportional representation.” 

Dealing with Baig's amendment, Ambedkar said 

that he presumed that the purpose of the propo- 

sal was possible to enable minorities to secure 
representation in the Cabinet. But while there 
was nothing unworthy in such an aim, Ambedkar 
pointed out that this purpose could be better 
achieved by the Instrument of Instructions sug- 
gested by the Drafting Committee which direct- 
ed the President to include in the Cabinet mem- 
bers of the minority communities as far as prac- 
ticable.“ The provision to include the Instru- 
ment of Instructions, to be included as a schedule 
to the Constitution, was finally dropped, but the 
commitment given by Ambedkar had been in- 
variably observed. "There had been no Cabinet 
in which there was no Muslim or Sikh or a Te- 
presentative of the Scheduled.. Castes. With 
regard to Muslims, they have been represented 
in about the same proportion in the Cabinet as 
they are in the general population. Whereas 
the 1961, census figures show that Muslims were 
a little over ten per cent of the total population, 
they constituted about the. same percentage 
in the Cabinets from 1962 to 1972 and after that 
in accordance with the 1971 and 1981 census, 
with a slight variation here and there. By and 
large the principal regions of the country are 
always represented. At no time could important 

States like Uttar Pradesh, Bihar, Maharashtra, 

Gujarat, Madras, Punjab and West Bengal be 

left out. If per chance or due to certain un- 

avoidable compulsions regional imbalances crept 
in the Cabinet, it was sought to be checked and 
corrected. 

52. There was considerable discussion in the Mino- 
rities Sub-Committee and in the Advisory Com. 
mittee on Fundamental Rights on the need for 
the inclusion of . community representa. 
tives in the Union and State cabinets. "here was 
also discussion on the manner in which minor- 
itiescommunities would be given representation. 
Both the Minorities Sub-Committee and the 
Advisory Committee rejected the proposals made 
for the reservation of seats for the minorities. 
They considered that it would be sufficient if 
by following the cedent furnished by the 
Government of India Act, 1935, an Instrument 
of Instructions was drawn up enjoining the 
Governors and President as far a: practicable 
to inelude members of tho importanl minorities 
communities in their Ministries, B. Shiva Rao, 
The Framing of India’s Constitution, Select Do- 
cuments, Vol. II, Documents 10(i) and 12(i), 

p. 398, 415. 

53. Constituent Assembly Debates, Vol. VII, pp. 
1141-60, 

51. For example, Mrs. Gandhi was the only represen- 
tative of Uttar Pradesh in the Cabinet in 1965 
and inclusion of G.S, Pathak in 1966 corrected 
the balance, 


Thus, the Prime. Minister of India has to 
work under certain compulsions in the forma. 
tion of his Council of Ministers. The Adminis 
trative Reforms Commission suggested the ob. 
servance . of some considerations. which the 
Prime Minister should follow while selecting his 
Ministers.“ These suggestions ensure. admini- 
trative efficiency no doubt, but formation of the 
Council of Ministers is essentially a matter of 
political expediency and it outweighs all other 
considerations. 

Similarly, in the allocation of portfolios. the 
senior ministers are sensitive about their e 
and what they wish to have and the Prime 
Minister has no choice but to yield. They may 
safely decline what is given, if the assignment is 
deemed not consistent with their standing in the 
party or even liking. | Vallabhbhai Patel would 
have accepted nothing short of Home Affairs, 
States and Information and Broadcasting. T. T. 
Krishnamachari declined to rejoin the Cabinet 
after the 1962 clections unless he was given the 
Finance Ministry, though he joined later as 
Minister of Economic Production, very soon to 
step into the Finance Ministry. 


It is the undisputed right of the Prime Minis- 
ter to shuffle and reshuffle his pack as and when 
he likes. He is free in the exercise of his judg- 
ment to make such appointments as may seenr 
appropriate to him for the stability, effectiveness 
and efficiency of the Government. He has the 
unfettered right to review, from time to time, 
the allocation of offices among the various Minis- 
ters and to decide whether that allocation still 
remained the best that could be effected. In 
July 1965, S. K. Patil resisted Nehru to shift him 
from the Ministry of Food to Railways. But 
once he resigned under the Kamaraj Plan, which 
really was a device to get rid’ of inconvenient 
Ministers whom otherwise’ Nehru was hesitant 
to remove, it was his final exit from the Council 
of Ministers. In July, 1969, Mrs. Gandhi depriv- 
ed Morarji Desai of the Finance Ministry and 
left him to continue as Deputy Prime Minister 
alone, the position he did not accept and resign- 
ed. In accepting Desai's resignation the Prime 
Minister asserted her unfettered right to allocate 
offices as she deemed best In 1970, she shifted 
Y. B. Chavan from Home to Finance and 
Dinesh Singh from the External Affairs to the 
Ministry of Industrial Development to be finally 
dropped in 1971. Mrs. Gandhi reshufflel her. 
56. Adminisirative Reforms Commission on the 

Machinery of Government and the Procedure of 
Work, pp. 5, 17-18. 
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Council of Ministers six times between 1971 and 
1974, minor changes apart. On the sixth re- 
shuffle, October 19, 1974, she changed the port- 
folios of her senior colleagues and dropped five. 
Jagjivan Ram moved to Food, Chavan to Exter- 
nal Affairs and Swaran Singh to Defence. Home 
Ministry was taken away from Uma Shankar 
Dikshit to become a Minister Without Portfolio. 
Swaran Singh was dropped in December 1975.” 
Morarji Desai made minimal changes during h's 
tenure of twenty-seven months whereas Mrs. 
Gandhi did it twice during the first eleven 
months of her office in 1980 to be followed twice 
in 1981, three times in 1982 and a major re- 
constitution in 1983. 


Both as a captain of the team and head of the 
administration, it is the prerogative of the Prime 
Minister to ask anyone of his colleagues, whose 
presence in the Ministry is deemed prejudicial 
to the stability, efficiency, integrity or policy of 

the Government, to resign. A hint from the 
Prime Minister is just sufficient to a Minister, 
whose exit is desired, to resign. If he defaults, 
he may be dismissed. Mohan Dharia was vir- 
tually dismissed on March 2, 1975 for his public 
utterances supporting Jayaprakash ^ Narayan's 
movement in Bihar. The Prime Minister wrote 
to Dharia that his retention in the Council of 
Ministers was no longer possible and that the 
President was being advised accordingly. Dharia, 
immediately after receiving the Prime Minister's 
letter resigned. Divesting Morarji Desai of his 
Financial portfolio without even informing him 
earlier had a ring of dismissal, though the Prime 
Minister did not tell it specifically. Morarji 
Desai wrote separate letters to Charan Singh and 
Raj Narain on June 29, 1978 to withdraw from 
the Cabinet. Mrs. Gandhi silently dropped her 
trusted lieutenants V. C. Shukla and Kamala- 
pati Tripathi. In January 1983, immediately 
after the Congress (I) defeat in Andhra and 
Karnataka Assembly elections, the Prime Minis- 
ter decided to recast her Council of Ministers 
and in the process she demanded resignations 
of all Ministers, without any exception. In the 
reconstituted Cabinet Mrs. Gandhi inducted two 
former Chief Ministers of Andhra and Uttar 
Pradesh, Vijaya Bhaskar Reddy and Vishwanath 
Pratap Singh, and dropped Kedar Pandey. Six 
other Ministers were also dropped and wiser, 
like C. M. Stephen, offered themselves to resign 


56. There were five Cabinets under Nehru's gader- 
ship. During the seventeen years of hig Prime 
Ministership, there were quite a number of 
reshufflings. : 
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to do party work in order to strengthen the 
organisation. A few were promoted. Buta Singh 
was elevated to the Cabinet rank and nine 
others, including six Deputy Ministers, were also 
promoted. 

The Prime Minister has the power to advise 
dissolution and it means that the members hold 
their seats in the House at the mercy of the 
Prime Minister's use of this "terrifying power", 
for it entails new elections with all the uncer- 
tainties and vicissitudes involved in election. 
The threat of dissolution, thus, always hangs 
like a sword of Damodes. On December 7, 1970 
the President dissolved the House of the People 
on the advice of the Prime Minister. 1971 Par- 
liamentary elections returned the Congress with 
a massive majority. Mrs. Gandhi again advised 
the President to dissolve the House of the Peo- 
ple in January 1977. The following Parliamen- 
tary elections in March 1977 swung the pendu- 
lum against the Congress and Mrs. Gandhi also 
lost the election. In August 1979, Charan Singh 
advised the President to dissolve the House of 
the People and order new elections. The advice 
tendered by the Prime Minister was variously 
criticised as it came from a person who could 
not face the House of the People to receive its 
mandate. Even the action of the President was 
criticised in dissolving the House." New elec 
tions were held in January 1980 and Mrs. 
Gandhi’s Congress was returned with a massive 
majority. 

As chairman of the Cabinet, the Prime Minis- 
ter attracts “special kind of loyalty, engendered 
by the vague feeling that business is expedited 
and improved by order and that one must be 
prepared to suffer the chairman's ruling for the 
sake of the collective enterprise".^ Ministers 
may differ behind closed doors, but they must 
finally agree if party solidarity is to be maintain- 
ed and collective responsibility ensured. The 
possibilities of disagreement are, indeed, rare 
A difference between two Ministers or Ministries 
can be settled by private consultation Or by 
arbitration by the Prime Minister. If differences 
emerge out of the Cabinet discussions the chair- 
man of the Cabinet occupies a position of pre 
eminence which enables him to impose the 
decision. Moreover, the Prime Minister 18 the 
leader of the Parliamentary Party and sixteen 
or more colleagues in the Cabinet owe kim, a 
personal allegiance and party loyalty. He 35? 
P 
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controls the agenda for the Cabinet meetings. 
It is for the Prime Minister to accept or reject 
proposals for Cabinet discussion, but no Prime 
Minister will like to embarrass himself by a 
complaining colleague that an important matter 
was not placed on the agenda, especially when 
the Party in power, as the Janata was, a combi 
nation of heterogeneous Constituent Units with 
no common ideology to make them a cohesive 
party and, more importantly, when the primacy 
9f the Prime Minister was defied at every step. 


Some people have expressed the view that 
Nehru's Cabinet, when the Prime Minister was 
in its full control, was like a darbar'"* But this 
was rebutted by Krishna Menon. He described 
how the Cabinet transacted its ‘business : “The 
P.M. would turn round and say, what do you 
say about it—he would go around the table on 
a question of that kind. Sometimes he would 
make it very obvious that he was asking some- 
body, sometimes he would not be obvious at all: 
that is the tact of the Prime Minister, that is his 
privilege." Menon had also stated that there 
was sufficient freedom of discussion and the 
question of a senior or a junior did not arise 
at all.“ Patel often suggested to Nehru matters 
which he would like to bring before cabinet or 
which he would like to be discussed in the next 
cabinet meeting. The meetings of the Cabinet 
are usually held once a week, and if deemed 
expedient to do it may meet even three or four 
times and even at short notice, if urgency of the 
matter so required. Nehru would endeavour to 
persuade his colleagues to a certain point of view 
rather than to offend his colleagues. If he felt 
that it was not possible to arrive at a consensus, 
he would rather drop the matter to be taken 
up at another opportune occasion. 


Lal Bahadur Shastri was a good listener and 
the Cabinet meetings during his tenure were 
marked with prolonged deliberations. — Mrs. 
Indira "Gandhi also claims that she had never 
attempted to cut short discussions“ But it is 
not precisely so. She would often confront the 
Cabinet with decisions she had already taken 
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either herself personally, as in the case of inter- 
nal emergency in 1975, or the decision already 
reached at the Cabinet Committee level, especial- 
ly by the Political Affairs Committee. In his 
letter of resignation from the Government, 
Ramsubhag Singh complained that the Cabinet 
was not provided with an opportunity to discuss 
the Rabat affairs, although he had strongly ex- 
pressed a desire that it should be debated The 
Cabinet merely heard the views of the Ministers 
concerned. Mrs, Gandhi took up the issue and 
asserted that neither he nor any other Minister 
had demanded a separate discussion on Rabat. 
She added that at the pertinent meeting of the 
Cabinet several Ministers had asked questions 
and expressed their views. 

The Prime Minister is the Manager-in-Chief of 
the Governments business. He supervises and 
co-ordinates policies of the several Ministers and 
Ministries. He must see the Government as a 
whole and bring the variety of governmental 
activities into reasonable relationship with one 
another. It is, however, not possible for a Prime 
Minister in any part of the democratic world to 
exercise his control and supervision over all the 
Ministries and Departments of the Government, 
The province of the State, too, has vastly expand- 
ed. The responsibilities of the Prime Minister 
have, therefore, tremendously increased and are 
being shared by his colleagues, who constitute 
the inner Cabinet, and the work of co-ordination 
is done by various Committees of the Cabinet. 
Still, the Prime Minister is supposed to exercise 
a general supervision over all Ministries and 
Departments and he has the right to be consult- 
ed on all matters important or minor, contro- 
versial or otherwise. B. K. Kaul, Principal Pri- 
vate Secretary to the Prime Minister, in his 
examination before the Public Accounts Com- 
mittee, on a question about the supervisory 
functions of the Prime Minister, said, “The 
Minister-in-charge of each Ministry is responsible 
for the affairs of the Ministtry. Under the Cabi- 
net system of government, the minister is the 
highest person-in-charge of a Ministry. He is 
directly responsible to the Prime Minister“. 
When asked, cannot the Prime Minister sit in 
judgment over other Ministers, he replied “He 
can. Ultimately the Prime Minister is respon 
sible’. 

63. Ibid, 
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During the first phase of Nehru's Prime Min- 
istership (August, 1947 to December, 1950) his 
authority and control over the Cabinet was 
severely limited by the presence of several Min 
isters-Ambedkar, Mukherjee, Mathai and 
Chetty—who did not see eye to eye with him on 
major problems, and the unchallengeable posi- 
tion that Patel commanded in the Government 
as well as in the Party. But after Patel's death 
in December 1950, and the exit of non-Congres: 
Ministers, Nehru's authority and control over 
the Cabinet increased sufficiently. There were 
other competent and persons in the 
Cabinet* no doubt, but none of them could com- 
mand that status and indomitable personality as 
Patel had enjoyed. Despite this, the Cabinet 
did not work as a team and the Prime Minister 
could not effectively co-ordinate the work of the 
Ministers and the Ministries. Various Minis 
tries pulled in different directions, ministers 


attempt was made to weld the Cabinet into a 
cohesive unit. And nowhere was this lack of 
coordination seen more glaringly than in hand- 
ling the food problem" Even senior Ministers 
publicly criticised one another. There was an 
open quarrel between G. L. Nanda and S. K. 
Patil. Krishnamachari criticised the Planning 
Commission, of which the Prime Minister him. 
self was the chairman. Manubhai Shah, Min- 
ister of State in the International Trade, strong- 
ly criticised the working of the Commerce and 
Industry Ministry in a personal letter to the 
Prime Minister in April 1963; He accused the 
head of his own Ministry for dereliction: of duty. 
No care was taken to the contents of the letter, 
addressed to the Prime Minister, though it was 
confidential. It leaked out to the Press and pro- 
voked a debate in the House of the People. 
Nehru, when asked by a member of the House 
how the contents of that letter leaked out to 
the Press, replied that on enquiries made into 
the matter he was satisfied that leakage had not 
been caused by the Prime Minister's Secretariat. 
, making some sound. Once a Minister assumes a 

position of power, he begins to think of him. 

self as infallible and his opinion as if divinely 

inspired. In the circumstances, when a dispute 

arises between two Ministers, they to the 

Prime Minister whose word is final: ut occa- 


sionally,the dispute is referred to} the Cabinet.” 
Government From Inside, pp. 163.64. 
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a later stage Lal Bhadur Shastri, Morarji Desai 
and S. K. Patil. 
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When coordination does not exist and there 
is no mutual understanding and cam spirit 
among the Cabinet Ministers, and the authority 
of the Prime Minister openly defied, there is 
sure to be more or less chaos in administration 
if mot complete paralysis. At no stage during 
Nehru's Prime Ministership mutual understand- 
ing and team spirit among Ministers so much 
lacked. as at the critical time of the Proclamation 
of. Emergency in October 1962. B. M. Birla 
referred to this dismal state of affairs in a speech 
in March 1963, and said, “There is no sense 
of urgency, whether in peace time or war. We 
are told that everything should be done on a war 
footing. I am afraid, I do not find any difference 
between war-footing and peace-footing, it is the 
same footing. The foot does not move, it re 
mains stationary. Therefore, there is no progress". 


The economy of the country was also in bad 
shape. Production had sufficiently declined and 
prices of all kinds of commodities and raw mate- 
rials were shooting up. The unscrupulous traders 
resorted to hoarding, manipulated prices and 
created conditions of scarcity. Corruption" and 
black-marketing had become a way of life. The 
Government  resorted to policy of heavy taxa- 
tion to meet its mounting expenditure due to 
Chinese war. The 1963-64, Budget steeply in- 
creased the rate of taxation applicable to in- 
dividuals and corporations, imposed  superpro 
fits tax on the companies and introduced M 
compulsory deposit scheme for individuals. 
There was économic distress all around and the 
worst sufferer was the common man. The i 
gress had lost its image and it received elector 
shocks in the prestigious by-elections held in 
1963.“ It was in this background that the 
Kamaraj Plan was formulated. It gave, 2 
opportunity to Nehru to get rid of inconvenient 
Ministers, reconstitute his Cabinet and ie 
lise the division of work and organisation © 
Ministries. Kamaraj Plan, thus, came to the 2 
cue of Nehru and from this time on he ne 
absolute authority in the Cabinet. With a smal 
compact and homogeneous téam the Prime Min- 
„ oc Wiese Mis oue pry iste sly. ica cie 
67. N. V. Gadgil recorded in his book: doveramem 

from Inside, “There was a great scandal in ere 
supply of f»rtilizers and many high officials nds 
involved in it, Influenced by provineial consit 80 
ations, even members of the Central 7 0 
were trying to save one or the other i : 
p. 155. He further added, Nothing substan 
happened 1n spite of the repeated ii AM 

the Cabinet against corruption". p. 199. d Rum 
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Manohar Lohia, the bitter critic of the 2 
and its policies won with thumping ™ 


The Council of Ministers 


iter was in a position to implement his policies 
without any opposition from his colleagues. 
Apart from the overall supervision of the ad 
ministration of the Union Government, the 
Prime Minister exercises special responsibility 
towards foreign, defence, finance, home and eco 
nomic affairs. He may not hold charge of the 
Foreign Affairs Ministry, but his control over the 
foreign policy and in the appointment of diplo 
matic misions is unchallengeable. He is the 
spokesman of the Government on all interna 
tional matters and every statement he makes and 
every word he utters is searched for meaning in 
foreign offices throughout the world. The Prime 
Ministers figure Jooms large in world politics. 
Nehru was bis own Foreign Minister. Shastri 
and Mrs. Gandhi retained this Ministry for a 
brief period. hut the Tashkent Agreement was 
on Shastri's own initiative supported by a few 
Ministers and Civil Servants present on the 
occasion. Mrs. Gandhi was primarily responsible 
for taking decisions on such grave issues as the 
iet Treaty and Bangladesh. | After the 
Non-aligned Countries Conference closely fol- 
lowed by the meeting of the Heads of Govern- 
ments of Commonwealth countries in November 
1983 raised Mrs. Gandhi's international stature 
to new heights and accepted as” the undisputed 
leader of the developing countries, 
Similarly, the relation of the Prime Minister 
with the Defence Ministry is close and active. 
During war the responsibility for defence and 


Foreign Affairs Minister and the Chiefs of Staff. 
Nehru himself made the decision on ceasefire 
with Pakistan in 1947 and to take the Kashmir 
issue to the United Nations. The conduct of 


Shastri and Mrs. Gandhi 
and the credit for victory on both the occasions 


negotiated and concluded the Simla Agreement 
Bhutto 


with Zulfiqar Ali herself and on June 
14, 1983. at the Prime Minister 
dismissed as 


d "absurd, ridiculous and baseless” 
reports in the International Press that India was 
— to attack Pakistan's nuclear installa- 


No les is the Prime Minister's hold on the 
economic affairs. He must always have a. full 
grasp of important policies and programmes, like 
land reforms, industrial advancement and pro- 
duction, food, irrigation, prices and other pro- 
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blems of identical The 
Minister is the chairman of the Planning 
mision and the National Council. 


Nehru felt a personal. passion for economic 
social planning. Shastri's emphasis was on 
culture and be raised the slogan of Jai 
Shastri also believed in achieving immediate 
rather than distant ones and his stral 
riveted on annual plans and Asoka 
his chief adviser. Mrs. a 
alter the Congress split 
her own stability and the faction 
dej economic progress 
ation of banks and insurance, abolition 
Purses and takeover of wholesale 
grains, “Garibi Hatao", end poverty, 
her slogan and the manner in which i 
be achieved found its 
Twenty-Point Programme, 
with certain modifications, the 
nomic policy of the Government. 
had Gandhian approach to the entire economic 
problem of the country. By the same n 
internal peace and security of the country is the 
basic responsibility of the Union Government 
and the Prime Minister. Mrs. — gran 
internal emergency on June 25; at 
initiative without consulting her Cabinet. It is 
tue decision of the Prime Minister to determine 
whether the Government of a State can be car. 
ried on in accordance with the provisions of the 
Constitution and action under Article 356 should 
be taken or not. The appointments of the State 
Governors and Judges of the Supreme Court 
and High Courts, subject to the constitutional 
requirements, are made by the Prime Minister 
and just a simple mention of such appointments 
is made in a Cabinet meeting. \ 
The Prime Minister is the leader of the House 
of the People. All al announcements of 
policy and. business of the Government are made 
by him and all questions of non-departmental 
affairs and critical issues relating to national aud 
international matters are addressed to the Prime 
Minister. The Prime Minister initiates and in- 
tervenes in debates of general importance and 
also possesses an immediate: authority to. correct 
what he may regard as the errors of omission 
and commission of his colleagues in the Council 
of Ministers. Nehru appeased an angry House 
of the People by promising an immediate in- 
quiry when the Food Minister vainly tried to 
assure the House ‘that it need not feel concern- 
ed over the fertilisers. When the Law Minister 
introduced the Representation of the People's 
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Bill at the fag-end of the session of Parliament 
and hinted at further legislation by the Presi- 
dent during the recess it angered the House, 
The Prime Minister intervened and promised 
tnat it would only be done by Parliament and, 
if necessary, the session of Parliament might be 
lengthened. With Nehru the Opposition parties, 
though ineffective, enjoyed influence and the 
Prime Minister's strength rested not only on the 
majority that the Congress Party commanded, 
but from both sides of Parliament. But there 
was a serious breach between Mrs. Gandhi and 
the Opposition after 1971. Between November, 
1969 and February, 1971 the minority Govern- 
ment headed by Mrs. Gandhi yielded on many 
occasions to the Opposition pressures. After the 


ponsibly and harassed the Government some- 
umes ruthlessly. But Mrs. Gandhi and her col- 


Morarji Desai, on the other hand, consulted thc 
Opposition on all important matters and an ui 


and the Opposition parties has becom 
The frustrated Opposition parties mauled the 


to power 
adopted 


the Government. They are so vertically | ‘Ea 
horizontally divided that they cannot agree on a 
common programme to present a united op 
sition, but they all readily join hands together 
to agitate against the Government without the 
slightest consideration to national interests. 
Their meeting point is to hunt out Mrs. Gandhi 
from office, 

‘The Prime Minister 


is the channel 1 
nication’ with the Presi t Sf aum 
i the 


dent on matters of i 
importance and i itself prs 
lishes this channel when Article 78 prescribes it 
à duty of the Prime Minister : 

(a) to communicate to the President all. deci- 
sions of the Council of Ministers relating 
to the administration of the affairs of 
the Union and proposals for legislation; 
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(b) to furnish such information relating to 
administration of the affairs of the 
Union and proposals for legislation as 
the President may call for; and 


(c) if the President so requires, to submit 
for consideration of the Council of 
Ministers matter on which a decision 
has been taken by a Minister but which 
has not been considered by the Council. 


It is a breach of etiquette for any other Minis. 
ter to revise the account given by the Prime 
Minister or to reveal to the President the sub- 
stance of Cabinet discussion. The Prime Min- 
ister is the Chief Adviser of the President and 
in emergencies, he will first consult him, though 
there was a breach when Mrs. Gandhi presented 
the Proclamation: declaring emergency in June 
1975. without any prior consultation with the 
President. 


The patronage exercised by the Prime Minister 
is enormous. All major appointments are really 
made by him. In the course of making such ap- 
pointments, he, no doubt, receives the advice of 
his colleagues, but the ultimate choice belongs 
to him. 


The general election is in reality the election 
of the Prime Minister. The slogan in the 1952, 
1957 and 1962 General Elections was "to vote 
for the Congress and strengthen the hands of 
Nehru”. The Congress and Nehru had become 
synonymous. He had no visible grip on the 
Party machine, but his Sway over the people wa: 
greater and more absolute than that of any othei 
democratic statesman elsewhere. Writing about 
Prime Minister Nehru, Hiren Mukherjee, the 
Communist M.P., said, “If to a public, figure 
nothing is more rewarding than the love of his 
people, Jawaharlal Nehru has been one of the 
most fortunate persons in creation, Apart from 
Gandhiji, no one in India has been recipient, 
in recent decades, of such abounding love—and. 
while the Mahatma commanded a sort of rever 
ence, Nehru has evoked the people's affection 
Even Subhash Chandra Bose, in some ways a 
more dynamic person, lacked the secret of 
Jawaharlals personal fascination for all varie- 
ties of people"? K. R. Srinivasa Iyengar, writ- 
ing under the caption: The Prime Minister, 
observed "when he (Nehru) enters an Assembly, 
be it a Select Committee or a mass rally, the 
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effect is invariably the same. All eyes converge 
towards him, all hands clasp in eager affectionate 
welcome as if to a- preordained tune, and a 
hushed expectancy watches his intrepid move- 
ments and strains to catch his words and whis 
pers. The men are a little out of breath, the 
women are almost overwhelmed"? prime Min- 
ister Nehru was, thus, the virtual leader of his 
Party and he towered above all in national 
Stature. In fact, he had acquired world stature 
and even his bitter political adversaries acclaim. 
ed him as such. “May this gentle colossus”, 
prayed Hiren Mukherjee, | “stride the Indian 
scene for as long as we care to foresee in the 
future", 

The Prime Minister moulds and guides pub- 
and dis. 


demand proper attention. 


Prime Minister plays in assuming leadership of 
the party depends 


beginning of 
her career as prime Minister, Mrs. Indira 
Gandhi's assets were her youth, her strong sense 
of duty and her unquestioned decision to the 
country's interests and good. She had a hold on 
the people's imagination. After the national- 
isation of 14 major Banks in July, 1969, Mrs. 
Gandhi's popularity ran at a peak according to 
a Gallup Poll reported by E.P.W. da Costa"; 
The survey conducted by him disclosed that in 
August 1969, her peak popularity rose to 71 as 
compared to 45 in October 1966 and 41 in 
August-September 1967. “This is high”, said da 
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Costa, “but short of the Indian peak of 97 which 
Lal Bahadur Shastri reached after the 22-day 
hostiities in 1965. Nevertheless, the ascent from 
21 to her peak figure of 71 is a clear indication 
tnat the Prime Minister has emerged in the arena 
of India’s most popular leaders which includes 
ner father and Lat Bahadur Shastri”. It prov- 
ed true in the mid-term 1971 elections to the 
House of the People, when she secured a mas 
sive mandate (350 seats out of a total of 518) 
irom the electorate for her policies and pro 
grammes. The manner in which she dealt with 
the Bangiadesh issue and the successful end of 
war with Pakistan within a brief period of two 
weeks evoked widespread respect for her and 
raised Mrs. Gandhi's stature as Prime Minister 
to unprecedented heights. There was “Indira 
wave”, as described in terms of politics. 

But her popularity waned after 1973. This 
swing can be attributed to diverse factors, but 
importantly. to the uncertain and instable 
economic conditions in the country and the 
never-ending price rise which completely dis- 
illusioned the people. All this was coupled with 
Jayaprakash Narayan’s movement in Bihar and 
nis tirade against the Prime Minister herself, 
The Opposition parties, more especially the Con- 
gress: (O), seized the opportunity under Jaya- 
prakash's umbrella with the avowed object of 
defaming Mrs. Gandhi and dislodging her from 
office. Even Jayaprakash Narayan gave a call 
for her removal from office and branded her as 
an unabashed dictator and the leader of corrup- 
tion and other malpractices who had amassed 
wealth from questionable quarters, Finally, 
came the Allahabad High Court judgment on 
June 12, 1975 which disqualified her to hold an 
elective post for a period of six years. 

Whatever be the implications of the Allaha- 
bad High Court judgment, the merit oí the case 
and its final outcome, the manner in which 
Mrs. Gandhi reacted so passionately and the 
Congress hysterics, tlie office of the Prime Minis- 
ter had certainly come to disrepute not only in 
India but abroad too. The arranged public 
rallies to demonstrate that the judicial process 
notwithstanding, the people were behind Mrs. 
Gandhi was morally reprehensible and politically 
dangerous, for it sought to annul or neutralise 
legal judgment by recourse to populist appeals 
in the streets, May it be to counteract the joint 
declaration of the combined Opposition parties 
under the leadership of Jayaprakash N. 
not to recognise Mrs. Gandhi as Prime Minister, 
despite the partial Stay order of the Supreme 
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Court, and a call for nationwide civil disobe- 
dience movement commencing from June 29, 
1975, Mrs. Gandhi and the Congress Party she 
headed cannot absolve themselves from the trend 
they set in the country. At least constitutional 
propriety did demand decorous political beha- 
viour especially from the Prime Minister who 
commanded a towering stature by virtue of the 
office she occupied. The Law Minister, H. R. 
Gokhale, speaking on the Thirty-ninth Amend- 
ment Bill in the House of the People on August 
7, 1975, pointed out how the Prime Minister was 
not only elected by a vast majority of the people 
but was "recognised. throughout’ the length and 
breadth of the country as the undisputed leader". 
lt is a correct estimate of the office of the Prime 
Minister and consistent with it, K. Santhanam 
appropriately said that Prime Minister Mrs. 
Gandhi "had to set an example to her successors 
and Chief Ministers of States. It would have 
been fitting if she had resigned temporarily or 
gm taken leave and set up an acting Prime 
Minister for the interim iod"; 
Just thirteen days after the Allahabad High 
Court judgment, disqualifying Mrs. Gandhi for 
five years, the country was brought under a state 
of internal emergency. No other office under the 


1977, Mrs, Gandhi advised the President to dis 
solve the House of 

elections. In a broadcast to the nation the 
Prime Minister said that in a democracy the 
Government. should report back to the people 
and seek their fresh mandate. The emergency 
was not lifted, but sufficiently relaxed, All those 
in detention, except guilty of violence, were 
released and censor virtually removed. The 
Opposition parties formed a common Janata 
Front and contested the elections. The people, 
who had lost faith in Mrs, Gandhi's leadership 
and the party she represented, withdrew their 
mandate. 'The Congress was routed in North 
India and Mrs. Gandhi defeated in her own 
constituency which she had nursed so neatly, 


Mrs. Gandhi had enjoyed the affection and 
esteem of the people as few leaders had in the 
long and chequered history of India. What hap- 
pened to her charisma? What caused this in- 
tense revolution against the Partty which they 
had sent to Parliament in such impressive 
strength in 1971 election and had to its credit 
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the history of the national movement? The 
answer is provided by the murky climate engen 
dered by the emergency. By pushing thousand 
of people into prison and stifling the voice of 
dissent, by suspending the Fundamental Rights 
and their enforcement, by instilling fear in the 
minds of the people, by suppressing news and 
preventing the press from discussing the pros 
and cons of such issues as forcible sterilization 
and the myth that "India is Indira and Indira 
is India" and that the “Opposition was irrelevant 
in India"* which a small coterie of evil had 
created between June 26, 1975 and January 8, 
1977, the government isolated itself completely 
from the currents of public opinion. Perhap: 
Mrs. Gandhi did not precisely know what was 
happening. For if she had the inkling of the 
pent-up anger of the people, she would have 
taken some corrective measures. By the time the 
floodgates of public resentment were opened it 
was too late. Mrs. Gandhi was reported to have 
made an assessment of the Congress rout and 
assigned: wrong timing of election, near toti! 
failure to assess the injury caused to the senti- 
ments and feelings of the masses in the areas 
where excesses were committed under the emer- 
gency and lack of effort by the organisation to 
highlight the gains made during the emergenc 
and before as among the main causes. She was 
at pains to point out that she was herself to 
blame primarily for the Congress debacle. "She 
should have known the situation and the going 
on, which brought it about, better" One of 
the reasons, in fact, the only reason, Mrs. 
Gandhi assigned for proclaiming internal emer- 
Bency was to save the institution. of the Primc 
Minister. Deliberate attempts to denigrate it, she 
said, were not in the interest of democracy or 
the nation. Little did she know that the instru- 
ments she had chosen to save the institution of 
the Prime Minister would prove to be the same 
instruments which would bring to utter disrepute 
hér tenure as the Prime Minister of India and 
the office itself. Working within the four cor 
ners of the Constitution, Mrs. Gandhi so twisted 
it that it became unrecognisable from the " 
ginal document. Her Party had a two-thi A 
Majority in either House of Parliament and E 
helped Mrs. Gandhi to pass unsavoury 2 
ments, like the one placing the Prime Minis 
above the law. 
P 
75. The Congress President, D. K. Barooah made 
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The nation looks to the Prime Minister for 
leadership. But it is the democratic leadership 
that the Prime Minister under a Cabinet system 
is called upon ta provide; a leader of a team, en 
suring that it functions as a team. It is the 
Prime Minister who tenders the advice of the 
Council of Ministers to the President. If the 
Prime Minister Simply informs the Cabinet of 
such a vital matter as the declaration of emer 
gency and the subservient 
without demur, there 
captain. 


lay liberties at the feet of even à great man, or 
Powers which enable him to 
subvert their institutions", This caution, he 
added, was far more necessary in the case of 
India than in the case of any other country 
"For in India bhakti or what may be called the 
of plays a part 
in politics unequalled in magnitude by the part 


the world. Bhakti in religion may be a road to 
Put in politics, bhakti 


toad to degradation 
and to eventual dictatorship”. 


end of the 
political career of Nehru's daughter. The Janata 
the Parliamentary election 
in 1977 on "hate Indira" campaign under the 
inspiration of Jayaprakash Narayan and J. B. 
Kripalani, the veteran statemen : when it came 
into power, immediately after the Janata Goy. 
ernment instituted a number of Commissions 
and filed cases against her, imprisoned her and 
when re-elected to the House of the People ex. 
pelled her from Parliament. Left to themselves 
the Janata conglomeration would not have 
spared her blood and they hunted for every pos 
sible source if they could somehow rope her in- 
J. B. Kripalani? wrote a letter to Home Minis. 


August 1963, months after the Chinese debacle, 
was brought by J.B. Kripalani,. 
37_CHT 
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ter Chaudhury Charan Singh, a swom political 
enemy of Nehrus, in October 1977, urging quick 
arrest of Mrs. Gandhi^ In reply to a specific 
question from 2 newsman if Mrs. Gandhi could 
return to power because of the popularity she 
seemed to enjoy, Kripalani said, “How can she 
come back? Anyway, for the next five years, 
she cannot come back“ 

But she rose from the ashes in about three 
years’ time and, once again, came back triumph. 
antly on a massive mandate from the electorate 
in January 1980. The Janata Government had 
failed to. fulfil the promises on which the elec. 
‘orate had been fed. The masses were complete- 
ly disillusioned with the manner in which the Gov 
ernment functioned and bewildered on the in. 
fighting among the constituent units of the Party 
both at the governmental and organizational 
levels. The Janata leadership had among them 
members such as Choudhury Charan Singh, Raj 
Narain and Madhu Limaye, who had never been 
joiners. It had to collapse and it did collapse. 
When the Opportunity came the electorate took 
their toll on the non-functioning Government 
by overthrowing the disintegrated Janata and 
its erstwhile allies, 2 

The major pledge which Mrs. Gandhi, as 
leader of the Congress (I), had made in the 1980 
Parliamentary elections was to give both the 


represented — India's 
interests most effectively in international forums. 
The Third World looks forward with hope and 
expectation to her, and she has attained an un. 


disputable stature of eminence among the Asian 
countries, : 


But the domestic picture is gloomy. During 
the four years of her tenure in office, there had 
been a marked deterioration in law and order, 
a growing sense of insecurity among the Hari- 
jans, the underprivileged and the minorities 
and a crippling rise in prices that has made the 
common man desperate. The mad rush to share 
the spoils of office that one witnesses has vitiated 
the political atmosphere and it has lessened the 
credibility of men in public life and shaken the 
people's confidence in them. Corruption. which 
had been galore since Independence has during 
recent years perfected and institutionalised in 
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the trusts set up by the former Maharashtra Chief 
Aunister A. K. Antulay. The forces of regio- 
nanism and disintegration have set the country 
ap.aze. Assam problem still remains unreso,veu 
and the Akau tangle in Punjab has no near 
possibiuty to be solved. Fundamentalism has 
uaoxed reason and strangulated thought. 


ihe peopie have lost faith in Mrs. Gandhi’. 
Goverment, because it does not “work”, an elec- 
tora: commitment she so vigorously made in the 
iyov elections. The Government does not 
work because Mrs. Gandhi has given to the 
people Chief Ministers, State Ministers and 
Union Ministers men who do not command their 
comidence and respect. The yardstick of per- 
sonal loyaity to her during the period of ner 
pontical distress has provided ner not with talent 
aud administrative capability but adventurers 
wno had come to poutics in search of fortune. 
doution of the problems and mitigation of peo- 
pics sufferings do not pay them rich dividends 
in the game of politics. 

‘Lhe electoral pendulum once again has begun 
10 swing in the opposite direction. This muci 
is Gear from the rout of the Congress (1) in 
Andhra and Karnataka State Assembiy elections 
in january 1985 and if by-elections are any 
barometer of public opinion the disillusionment 
oL the electorate with the Congress (I) Govern- 
ments, both at the Centre and in the States, is 
mounting up. But whether one likes or not the 
fact remains that Mrs. Indira Gandhi still reigns 
supreme on the Indian political scene. The 
vpposition is too fragmented, with sharp di. 
agreements in their approach to both domestic 
and international issues to offer any real cha 
ienge to her, or to present a viable alternative. 
ihey can combine only on one symbol to deni 
grate Mrs. Gandhi and hunt her out from office. 
lheir ideology is to fish in troubled waters and 
complicate the domestic and international issues 
that bedevil the country. 

But it shall be politically suicidal for Mrs. 
Gandhi and the Party she heads to remain 
complacent on account of the ineffectiveness of 
the Opposition. Even in relatively normal 
umes, as Gladstone said, "the first essential for 
a Prime Minister is to be a good butcher". Time 
and conditions at this juncture are mot norma. 
The system faces a collapse and the ruling party 
an early burial unless Mrs. Gandhi shows the 
determination and capacity to salvage the Gov- 
ernment and the Party from the unholy alliance 
with the loyalists and the sychophants at both 
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the levels. She shall have to wield the axe 
rather freely and not in the manner when she 
reconstituted her Council of Ministers in 
January 1983. It is equally important to purge 
the Party from political adventurers and render 
it a democraticaliy based organisation. & party 
tuat revoives around the personality of one 
person has edifice built on sand. That is the 


tragedy of the Congress (I). 


Position of the Prime Minister 

This makes ‘the position of the Prime Ministe: 
clear. An appraisal of the Indian Prime Min- 
isters position under Constitution was made by 
the Administrative Reforms Commission headed 
by Morarji Desai. Its report said, The Cons 
titution accords the Prime Minister a special 
position in the executive machinery of Govern 
ment. He is not only the head of the Council 
of Ministers—primus inter pares—but also the 
Presidents principal adviser. The high position 
invests him with the special responsibility to sec 
that the institution functions as a team, that the 
rule of collective responsibility is effectively en- 
forced, that policies are made objectively and 
realistically after due study and deliberation and 
are motivated by the national interests, that they 
are implemented properly and effectively, that 
administration is responsive to the people's 
needs”. 1 

But in actual practice the Prime Minister 3s 
not primus inter pares; not even in Britain. 
Herbert Morrison says, “As the head of the Gov- 
ernment, he (Prime Minister) is primus inter- 
pares. But it is today far too modest an appre 
ciation of the Prime Ministers position. 
Jennings says that the Prime Minister is not 
merely primus inter pares. He is not even inler 
stellas luna minores (a moon among lesser stars) - 
"He is rather, a sun around which planets T€ 
volve"" The earlier conception of the prime 
Minister as first among equals, primus inter 
pares, does not reflect the real difference in status 
and responsibility between the person who M 
the first position, and is the Prime Minister ant 
even his senior colleagues. While refuting the 
charge of C.D. Deshmukh that the two cruci À 
decisions. on Bombay, which caused his pe 
nation from the Council of Ministers, * 20 
declared in the House of the People on July ^ 
1956, "After all, I am the Prime Minister 9' 
MEUM re TTE 
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India and die Prime Minister is the Primc 
Munster. He can lay down the policy of the 
Government....] know something of demo 
cratic procedure.... I know something of what 
ue Prme Minister's duties are and that in the 
Constitution die Prime Minister is the linchpin 
of Government. ‘To say that the Prime Minister 
cannot make a statement is a monstrous state- 
ment itsef....] am something more than the 
Prime Munster of this country, and we are ali 
something more. We are the children of Indian 


revoiuton., .... Winston Churchill clearly 
expressed the distinction between the Prime 
Munster and other Ministers, including the 


Deputy Prime Minister. He said, “in any sphere 
ot acuon there can be no comparison between 
tue positions of number one and number two, 
uiree or iour. Ihe duties and problems of all 
persons other than the number one are qui. 
ditterent and in many ways more difficult. It is 
always a misfortune when number two or three 
has to initiate a dominant plan or policy. He 
has to consider not oniy the merits of the policy, 
but the mind of his chief not only what to au 
vise, not only what to do, but how to get it 
agreed, and how to get it done. Moreover, num 
ber two or three will have to reckon number 
four, five or six, or maybe some bright outsider, 
number twenty.....At the top there are great 
simplifications. An accepted leader has only to 
be sure of what it is best to do or at least to 
have made up his mind about it. The loyalties 
which centre upon number one 
It he trips, he must be sustained. 
mistakes they must be covered. If he sleeps, he 
must not be wantonly disturbed” = 


The authority of the Prime Minister is great 
if he is keen to assert himself to the full position 
he occupies. The office of the Prime Minister 
in India is created by the Constitution. and his 
authority carries with it constitutional sanction. 
In a judgment on the right of the Prime Minis 
ter to continue in office after Parliament had 
been dissolved, the Supreme Court held that to 
accept the plea that the Council of Ministers 
cease to hold office "would be to change the 
whole concept of the Executive. It would mean 
that the President need not have a Prime Minis- 
ter to aid and advise him in the exercise of his 
functions". If Article 52 which provides tha: 
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there shall be a President "is man ", the 
Court ruted, “so is Article 74(1) which says that 
there shall be a Council of Ministers with the 
Prime Minister at the head to aid and advise 
the President in the exercise of his functions”. 
White expressing no firm opinion on the plea 
of N. A. Palkhivala, Mrs. Indira Gandhi's coun- 
sel, that an absolute stay of the Allahabad Hi 

disqualifying her to hold an, 
elective post should be granted as the theory of 


Although collective 
Cabinet responsibility was the essence of the 
the personality of Prime 
telling effect on democratic 
government. (Therefore) the balance of conve- 
nience would be in favour of continuance of thc 
Same team (Council of Ministers) which was 
animated by the presence of the Key personality 
within the Council of Ministers", 

The Prime Minister is the kingpin in thc 
system of Cabinet government. i 
the entire machinery of administration; its sta. 
lity and policy continuity. To defy his authority 
and challenge his Position is suicidal to the 
political ambition of a Minister unless the Prime 
Minister “has handled his job so badly tha: 
there is a widespread feeling of his unfitness for 
it“. Nehru even thought of dismissing Sardar 
It is reported that the Prime Minister 
told his Deputy that he had the right to select 
his colleagues and he could dismiss him if his 
views differed from the policy of the Cabinet.“ 
Ambedkar resigned from the Government and 
complained in the statement of his resignation 
that many Ministers had been given three or 
four portfolios so. that “they had been over- 
burdened. Others like me have been wanting 
more work, I have not been considered even for 
holding a portfolio temporarily when a minister- 
in-charge has gone abroad for a few days“. 


— —— 


84. Gadgil writes, „., the schism between the view- 
point of Vallabhbhai (Patel) and Nehru began to 
come to surface gradually. Nehru was displeased 
with a speech made by Vallabhbhai in Varanasi 
The differences between them became sharper 
as time went on. It was rumoured then that 
Nehru had given a hint to Vallabhbhai through 
one of his confidants that he mught have to go 
if he did not behave. I do not believe there could 
have been any such hint, But I know for certain 
that Nehru’s favourites and sycophants were 
quite capable of creating such mischief.” Gadgil, 
N.V., Government from Inside, p. 146. 
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Nehru accepted the resignations of Morarſi 
Desai, S. K. Patil, Lal Bahadur Shastri, Jagjivan 
Ram, Shrimali and Gopala Reddy under the 
Kamaraj Plan because it provided him an oppor- 
tunity to get rid of some of the incompetent or 
inconvenient colleagues whom he was hesitating 
to remove in the normal way. Lal Bahadur 
Shastri and Jagjivan Ram were dropped in order 
to keep up an appearance of impartiality in 
accepting these resignations. Morarji Desai had 
to quit unceremoniously from Mrs. Gandhi“ 
Cabinet as Charan Singh and Raj Narain had 
to do from Morarji Desai's Cabinet. Similar was 
the fate of V. C. Shukla and Kamlapati Tripathi 
in 1981, Kedar Pandey and a few others in 1983 
After Lal Bahadur Shastri's election as leader 
of the Congress Parliamentary Party an impres- 
sion went round that he would be just an equal 
in the Cabinet and would always consult on all 
matters of importance not only his ministerial 
colleagues, but also the President of the Congress 
Party and its other leaders who had helped him 
in his election. Shastri immediately scotched all 
such conjectures. In a statement made at Nagpur 
on June 16, 1964 he said, "I cannot effectively 
function as Prime Minister of India if I yield 
to any pressure on such matters. I will not yield 
to any pressure from any quarter". Kamaraj had 
openly stressed the necessity of building a “col- 
1; lective leadership” to fill the gap created by th 
. demise of Nehru, a charismatic figure. But a 
events proved Shastri was, in the words of 
Frank Moraes, “nobody's puppet". He did 
not live long enough “to put the issue of his 
overriding authority as Prime Minister to tes 
but before his death, he had indicated the drift 
of his mind. He was not willing to fit sungly 
into the framework of a cosy collective leader- 
ship, or to adapt himself to rule by consensus“. 
Mrs. Indira Gandhi inherited all those dis- 
abilities when she succeeded Shastri. She had 
the added disadvantage of age too. The top 
leadership of the Congress Party, responsible for 
her election as leader of the Parliamentary Party, 
deemed her succession as an interim arrange- 
ment. She too, was rather shaky in the begin 
ning, but with greater political stability, after 
the 1971 poll, Mrs. Gandhi showed signs of 
greater maturity and a new confident personality 
emerged. She succeeded in eclipsing her power 
ful colleagues in the Cabinet. The stature she 
attained after India's victory over Pakistan and 
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the manner in which Bangladesh issue was rc 
solved, Mrs. Gandhi would "brook no rival and 
before her authority ministers cower. Among 
some, including Chavan and Jagjivan Ram sub- 
servience is possibly explained by the fact that 
at one time or the other the Prime Minister has 
caught these veteran war horses prancing on th: 
wrong foot in the wrong pastures“.“ Mrs 
Gandhi revived the inner or "kitchen" cabinet, 
the practice which Shastri had abandoned, in the 
very first year of her assumption of office. Dinesh 
Singh, C. Subramaniam and Ashoka Mehta were 
her dose confidants. But there was a significant 
difference in the style of Nehru and Mrs. 
Gandhi's inner Cabinets. Nehru included in his 
inner Cabinet senior Ministers, in the begin 
ning Patel, Azad, Ayyangar, Kidwai, Pant, Desai, 
Menon and Shastri, and the inner body was some 
thing like a "policy" or "partial" Cabinet" But 
Mrs. Gandhi would trust her junior colleagues, 
as Dinesh Singh, C. Subramaniam and Ashoka 
Mehta. She also received counsel from other 
trusted ‘colleagues, Uma Shankar Dikshit and 
Durga Prasad Dhar, and from outside the Coun- 
cil of Ministers, D. P. Mishra, Nandini Satpathy, 
S. S. Ray, D. K. Barooah and Rajni Patel were 
her close confidants. 

The actual power of the Prime Minister, how- 
ever, varies according to his personality and the 
extent to which he is supported by his party. 
His prestige, no doubt, is one of the elements 
that makes for the success of the party as he goes 
to the electorate not as an individual, but is à 
leader of the party. So long as he retains the 
hold on his party, he is able, within limits, to 
dictate to his party. The mighty power of Nehru 
was of his dynamic personality and he reigned 
supreme over his party and the Government that 
he headed. “Many of his colleagues and, Or 
party high-ups” wrote Radhakrishnan, “received 
the shock of their lives when Nehru asked them 
to explain obscure reports published 15 che 
papers, with the relevant cutting pasted or 
fully on the note paper" Nehru combine 
the two posts of the Congress Party Aeon 
and the Prime Minister from 1951 to 1954. 
"Thereafter, he received unequivocal pos 
affection and regards from the Presidents W 4 
followed him. The Congress Party had, in fact, 
— S- 
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always looked to the Prime Minister for political 
guidance and his leadership was never question- 
ed. Nehru too treated the Party President and 
the Working Committee with the utmost consi- 
deration and never  denigrated publidy the 
organisation. He consulted tlie Working Com- 
mittee frequently on matters of national im- 
portance and valued the suggestions proposed by 
them. In case of difference of opinion, he had 
the capacity to bring round the Working Com 
mittee to his Cabinet's point of view. He had 
also the capacity to yield to the opinion of his 
Cabinet colleagues and the Parliamentary Party 
in the wider national interests. The Congress 
Parliamentary Party demanded Krishna Menon's 
resignation in 1962, when China attacked India 
and the Indian army suffered a series of reverses. 
Nehru defended Menon in the meeting of the 
Parliamentary Party and vaguely threatened to 
resign. It was reported that one of the leaders 
in the Party said, “If you continue to follow 
Menon's policies, we arc prepared to — contem- 
plate that possibility", Nehru yielded and 
Menon had to resign. This is the specimen of 
Nehru's respect for democratic and human values. 

Shastri in the beginning showed deference to 
the wishes of the Congress President, but soon 
he assumed the role of equality and a little later 
he clearly established his dominant position. He 
also played prominent Part in the re-election of 
Kamaraj as the Congress President. But the rela- 
tions between Mrs. Gandhi and the Congress 
President became strained from the very start, 
although Kamraj had played the key role in her 
selection as leader of the Parliamentary Party. 
She did not consult the Congress President on 
such important matters as the devaluation of the 
rupee as well as on the decision of the Indo- 
U.S. Foundation and the election of her some 
men to the Central Election Committee of the 
Party. The Prime Minister, as Rajni Kothari 
remarked, "appeared to be no longer a prisoner 
of Kamraj and looked forward to an equal part- 
nership with the Congress. President". 

But soon she began to assert herself, After 
having consolidated her position in the Govern- 
ment. Mrs. Gandhi strove to make a mark on thc 
Party and even challenged Kamraj insisting on 
the nomination of Dr. Zakir Hussain for the 
Presidency. Relations between the Party and 
Mrs. Gandhi’s Government deteriorated after the 
1967 General Election when the top Party 


89. Rajni Kothari, “India: the Congress System on 
Trial". Asian Survey, February 1967, p. 89. 


581 


leaders, like Kamraj, S. K. Patil and Atulya 
Ghosh, lost the poll. The rift between the Con- 
gress President, S. Nijalingappa, and Mrs. Gandhi 
became sharp and the 1969 Presidential election 
brought the breaking point. Mrs. Gandhi want- 
ed that the choice of the Presidential candidate 
should be the exclusive concern of the Prime 
Minister whereas the Congress President asserted 
that it was the right of the Central Parliamen- 
tary Board. When the Central Parliamentary 
Board selected Neelam Sanjiva Reddy as the 
Congress candidate for the Presidential poll, 
Mrs. Gandhi complained that by imposing the 
decision on her the office of the Prime Minister 
had been denigrated. "All over the world", she 
said in anguish, "the impression had gone round 
that the Prime Minister is demoted in her own 
organisation. No democracy can function if the 
head of the Government is insulted in the 
party". 1 

Mrs. Gandhi had “the reputation of never for- 
getting and more ominously, she never forgives “ ™ 
The "insult" of imposing the Presidential candi- 
date was to be avenged and thus began conflict. 
confrontation and split. Mrs. Gandhi clarified 
the position of the Prime Minister vis-a-vis the 
Party President and the Working Committee. 
Addressing the general body of the Congress 
Parliamentary Party on August 29, 1969, she 
explained that the sphere of the Congress Presi- 
dent was the Party which laid down broad poli- 
cies. But the implementation of the policies and 
programmes rested with Parliament and the State 
Legislatures. The leader of the Parliamentary 
Party, as the Prime Minister, had responsibilitv 
not only to the Congress Parliamentary Party, 
but to the State Governments and the nations 
of the world. Therefore, it would not be proper 
to fetter the discretion of the Prime Minister." 
But the Congress President warned his partymen 
against the evil of “personality cult” which was 
reflected in the speeches of the Prime Minister 
and her desire of freedom of vote in the ensuing 
Presidential election; one was the nominee of the 
Congress and the second an independent having 
the tacit support of Mrs. Gandhi. 

The Indian National Congress was split and 
Mrs. Indira Gandhi became the undisputed 
lcader of the Party then known as the Indian 
National Congress (Ruling). In the initial stages 
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after the split she even toyed with the: idea of 
becoming the Congress President,“ but Meum 
lest the accusation of "personality cult" might be 
confirmed. ‘The nationalisation of the top four- 
teen Banks, her utterances promising economic 
and social justice, the massive 1971 poll majority, 
the successful end of Bangladesh crisis and the 
victorious end of the war with Pakistan inspired 
confidence in the mind of the people in a man- 
ner unparalleled in the history of the Indian 
National Congress. The and its com- 
petent bodies at all levels of the organisation 
completely surrended to Mrs. Gandhi the autho- 
rity to take decision on the issues involved, to 
nominate Chief Ministers of the States and even 
the members of the ad hoc committees where 
the Pradesh Congress Committee had been super- 
seded. The Congress Presidents, Jagjivan Ram 
(1969-71) , D. Sanjivayya (1971-72) , Shankar Dayal 
Sharma (1972-74) and D. K. Barooah all echoed 
her tune of thought. Except Jagjivan Ram, the 
remaining three were her nominees. But 
Barooah surpassed them all when he publicly 
declared that “India is Indira and Indira is 
India”. 

The Party abdicated in favour of the Prime 
Minister and, thus, began an era of constitu- 
tional despotism and sycophancy. Both the 
Prime Minister and the Party had to pay a 
heavy price for the concentration M aed) 
and the role played by the "caucus". Fifty Con- 
gress members of both Houses of Parliament 
gave to the Congress President a letter, imme- 
diately after March 1977 elections, demanding 
his (Barooah's) resignation. Mrs. Gandhi also 
came under severe criticism for allowing the 
emergence of "causus" which wielded undemo- 
cratic power during the nineteen months of 
Emergency. Demand was also made to purge 
the Congress, if its politics was to be purified 
and even Mrs. Gandhi's removal from the Party 
would not have been a surprise. But Mrs. 
Gandhi found her survival in splitting the Con- 
gress for the second time and became the Presi 
dent of the group: Congress Conventionists, to 
be finally known as Congress (Indira). 

It is the paradox of Mrs. Gandhi's popularit 
pom in the dark days ot her political 5 — 
t was not revulsion against her popular rat- 
ing as assessed by E.P.W. da Costa in August 
1977. His conclusion was that there was a ma: 
ginal fall in the Metropolitan literate rating as 
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compared with the combined urban and rural 
rating of mid-March 1977, but the volume of 
charisma, 'good', 'very good in the IIPO five- 
point scale remained undiminished. “She 
awakens resentment amongst about 20 per cen! 
of respondents. But for this she would, like thc 
Prime Minister (Morarji Desai), be rated a 
charismatic in 'overall' score". Her score (85) 
which ran parallel to Jagjivan Ram's in August 
1977 "shows she is not out of the people's favour 
generally". He analysed the reasons for it and, 
inter alia maintained, "It is not impossible that, 
the more Indira Gandhi is berated, the more 
sympathy she will arouse. Indira Gandhi may 
well be on what is being called the comeback 
trial" ** 

It proved correct. In January 1980 Parliamen- 
tary elections the electorate reposed their confi- 
dence in the indispensability of Mrs. Gandhi at 
that critical juncture of India's political career 
after Independence and returned her Congress 
with a massive majority. They re-affirmed their 
confidence in her again in the Assembly elec- 
tions in nine Northern States and in the follow- 
ing by-elections. But the political upheaval of 
1977 has made no change in Mrs. Gandhi's style 
of functioning. She rides the crest and combines 
the office of the Prime Minister and the Presi- 
dentship of the Party designated as Congres» 
(Indira). An important criterion, she adopted 
in the second spell of her office in selecting her 
team of Ministers was the unflinching loyalty 
of a person in her days of distress. This criterion 
was rigidly applied in the selection of Party 
candidates for contesting elections to the House 
of People and the State Assemblies. Subservience 
to the Party leader at all levels is as vigorous as 
before. Zail Singh described “Indiraji” as his 
"rahnuma" (Urdu patron)" and she is patron 0} 
all whether they have given public expression to 
their feelings or not. She still believes im ad 
hocism and no Party elections, either in the 
Central organisation or in the Pradesh Com 
mittees have been held so far. The Chief Min 
isters in the States are her nominees and the 
State Party bosses are her creation and they 
change at her will 1, Safdarjang Road is the 
rendezvous of all and sundry. 


Way back in 1957, N. V. Gadgil, former Unio! 
Minister (1947-52) wrote that the position of the 
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Prime Minister "is a peculiar one. In the Cabi- 
net, he naturally claims to be the mouthpiece of 
the Working Committee, and he naturally claims 
that it is his responsibility that the decisions of 
the Government are in conformity with the 
broad principles and policies laid down by the 
Congress. In the Working Committee, where he 
cannot escape dominating, he represents the 
Government and is in a stronger position to 
necessarily press his views, backed up as they are 
by administrative experience". Many merits, he 
added, are claimed for such a position of the 
Prime Minister as he constitutes an effective 
connecting link between the Government and 
the Party organisation as represented by the 
Working Committee. “But the disadvantage 
which is inherent in a situation of this kind”, 
Gadgil remarked, “is equally overwhelming, viz., 
that the Prime Minister is invested with formid- 
able power and influence and unless he be a 
genuine democrat by nature he is very likely to 


become a dictator” Nehru was a sensitive 
democrat, a great humanist, averse to power 
politics. Mrs. Gandhi has a past. She always 


tells her countrymen that Nehru was her teacher, 
her Guru, and pledges to uphold all the human 
and democratic values which her father had 
painstakingly nourished. But historys verdict 
is that she has failed to maintain the Nehru 
legacy. 

Morarji, on the other hand, was a democrat 
who had a firm belief in the rule of law and dig- 
nity of the individual. His has been a remark- 
able political life moulded by Gandhi and his 
own strong often rigid views how he should con- 
duct himself, the party and the government. 
Many disagreed with some of his views and 
found the ring of self-righteousness often through 
his preachings. In politics man proposes and 
circumstances dispose and this is precisely what 
happened during Desai’s tenure of Prime Minis 
tership. His misfortune was that he had to head 
the Government of a squabbling and indisciplin- 
ed Party which even effected the style of his 
Ministers. They contradicted each other and one 
another. Cohesion at any stage had not been 
their concern both in the Party and the Gov- 
ernment. At one stage, with few exceptions, 
there was a race among them for self-promotion. 
Without any official restraint or political deco- 
rum, they talked to the Press, to the public and 
against each other including the Prime Minister. 
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A Prime Minister commands from his colleagues 
party loyalty and personal allegiance and it is the 
strength of the office he holds and ensures team 
spirit Morarji Desai could not get either. 
Charan Singh and Jagjivan Ram did not forge: 
that their claims had been ignored and Prime 
Ministership was gifted to Desai by Jayaprakas!) 
Narayan.” The split and inner-party fights posed 
an insurmountable problem and Desai was no 
strong enough to hold the Government and Party 
together. He cogently summed up this deplor- 
able aspect of the affairs of the Janata Party. 
During the meet: the Press programme he poini 
ed out that the Janata Party was formed by six 
different parties which had been criticising each 
other for thirty years. The parties had come 
together as all wanted to be together but habits 
which were thirty years old could not vanish 
overnight. When asked was it proper for aw 
Minister to publicly state his views till the Gov- 
ernment took a decision? The Prime Minister 
said that "it would be much better if everyone 
in this country understood what was proper and 
what was not" “But how many do so?", he 
asked. He added that he had been drawing their 
(Ministers) attention and this was having its 
impact. Patience was needed to educate a per- 
son, he remarked." Nothing more could be ex- 
pected in reply from a hapless and helpless 
Prime Minister. 

In terms of practical politics, Morarjis Gov 
ernment slipped both in policies and perform- 
ance. Before it came to power, the Janata 
leadership was articulate enough in enunciating 
policies and programme with the catch words of 
ending poverty within a span of ten years. That 
was conceptual thinking. But after assumption 
of power, there was need to translate concept 
into concrete targets realizable through practi- 
ca! policies. Morarji and his colleagues in the 
Cabinet floundered on this. A squabbling, in- 
disciplined party was bound to affect the style of 
the Ministers and the other functionaries of the 
Government too. 'The public at large seriously 


97. Atal Bihar Vajpayee, who was a Foreign Mini- 
ster in the Janata Government, made a publie 
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been an agreement after the 1977 clection tbat 
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reiterated his earlier statement. 
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questioned whether Morarji was strong enough 
to hold the Government and the Parey together. 
Janata had more factions than the Congress. 
Another misfortune of Morarji Desai was his 
son. The Prime Minister saw himself a moral 
man, but the majority of Indians did not see 
that glamour of morality in him in the light of 
exposures of the activities of his son, Kanti 
Desai. The public ‘declaration of the former 
Home Minister Charan Singh that he wanted 
probe against his son to establish the truth or 
falsity of charges against him" and the stout resist- 
ance of the Prime Minister despite six months 
old continuous demand in the Council of States 
virtually paralysing the work of the House lam- 
aged his image irreparably. Then, the Janata 
Government could conceivably be saved had 
Desai resigned from the leadership of the Parlia- 
mentary Party to avert his government's defeat 
on the no-confidence motion. But practising 
morality is a difficult undertaking in politics. 

In asking Charan Singh to form a Govern 
ment, President Sanjiva Reddy chose the easy 
way out that not only damaged the offices of the 
President and the Prime Minister but eroded the 
faith of the people at large in the parliamentary 
institutions of the country. The people had an 

image of an ideal Prime Minister, firmly fixed in 
their minds; the image of Nehru. They put 
their unflinching faith in Mrs. Indira Gandhi 
because she was Jawaharlal Nehru's daughter, 
But when she failed to maintain that image she 
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Was not only pulled out of office but lost her 
seat in Parliament also. No Janata leader could 
conform to the image of Nehru and the worse 
of it was that they spared no effort to deni- 
gate Nehru. Charan Singh was the loudest of 
all in proclaiming  Nehru's failures and the 
miserable plight in which his policies had land- 
ed the people of the country. 


Charan Singh's Government was born in sin 
when he cobbled together, after his defection from 
the Janata Party, disparate groups, not only the 


Swaran Singh Congress but also fair weather 
friends as H. N. Bahuguna and George 
Fernandes, and the support of Indira Con- 


gress. Charan Singh’s Lok Dal was a leading 
coalition partner in a conglomeration that 
won the 1977 Parliamentary election on the 
strength of fighting authoritarian forces symbo- 
lised by Mrs. Gandhi and the same Charan 
Singh achieved power by doing a deal with her, 
encouraged by an assortment of men and parties 
which had flaunted anti-authoritarian postures at 
one time. This is the saddest chapter in the 
Indian political history which has been written 
by those solely guided by their greed for power. 
Charan Singh's ambition in life had been to be- 
come the Prime Minister of India and he suc 
ceeded in it, but at a perilous cost from which the 
office of the Prime Minister of India may not be 
able to retrieve: An ability to manoeuvre and 
put together an ad hoc short-term majority 
clearly does not entitle anyone to claim the 
status of a potential Prime Minister. 


CHAPTER XXVI 


Parliament 


Unity through popular government 

The predominant aim of the Constituent 
Assembly members when framing the legislative 
provisions of the constitution, was to create a basis 
for the social and political unity of the country. 
They chose to do this by welding the diversified 
Indian elements and interests into one mass 
electorate having universal, adult suffrage and by 
providing for the direct representation of the 
yoters in the popular assemblies. This bold step 
completely overturned the constitutional pattern 
left by the British rule. The Executive and 
Judicial provisions of the Government of India 
Act, 1935, were adapted to India’s needs by the 
Assembly with some major changes of substance, 
but with few of form. It was not so with the 
legislative provisions. These had to be entirely 
remade to incorporate the aims and objectives the 
nation had set before it. 

Under the Act of 1935, not only did the 
Provinces lack even a semblance of popular 
government, but the small electorate that existed 
was thoroughly fragmented. The franchise was 
restricted by property, educational and other 
qualifications to nearabout 15 per cent of the 
entire population and this narrow electorate was 
split into not less than thirteen communal and 
functional sectors for whose représentation seats 
were reserved, and that too with weightage in 
many cases, in the various legislative bodies. 
Election to the Lower Chamber of the Central 
Assembly was indirect on the basis of communal 
and functional electorates consisting of the mem- 
bers of the Provincial Assemblies. Evidently, the 
members of the Constituent Assembly could not 
hope to succeed in their mission to achieve na- 
tional unity and stability “by perpetuating a 
system of government that accentuated existing 
cleavages in Indian society and tended to create 
new ones.“ 
——᷑ w rn — — 
I. Granville Austin, The Indian Constitution: Cor- 
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In their efforts to remove all such cankers from 
the body politic of the country the Assembly 
members decided to provide universal adult fran- 
chise and joint clectorates, by replacing commu- 
nal electorate. There was to be neither weight- 
age of representation for minorities nor reserva- 
uon of seats, except for Scheduled Castes and Back- 
ward Tribes and that, too, for a short period? 
The Lower Chambers, both at the Centre and. 
in the States, were to be directly elected. by adult 
suffrage. Only the Upper Chambers, at both levels, 
were to be, in part, indirectly elected. The mem- 
bers of the Council of States (Rajya Sabha) were 
to be elected by the members of the State Assem- 
blies whereas the Legislative Councils, except for 
those nominated,* were to be elected from territo- 
rial constituencies. by special electorates of the 
members of municipal, district and other forms of 
local government, of the university graduates and 
of teachers in Higher Secondary Schools. The 
restrictions on the powers of the Legislatures, as 
under the 1935 Act, were removed and all 
powers exercised by parliamentary bodies in fede- 
ral representative democracies were given. 
Parliament not a sovereign body 

Parliament is the name given by the Constitu- 
tion to the Union Legislattire and it consists of 
the President and two Houses known respectively 
as the Council of States (Rajya Sabha) and the 


2, Seats were to be reserved for Scheduled Castes 


and Tribes for ten years from the commencement 
of the Constitution in the Lower Houses of the 
State Assemblies and in the House of the People 
(Lok Sabha). The, President was empowered 
(likewise State Governors) to nominate not more 
than two Anglo-Indians to the Lower House if he 
believed that the community was not sufficient- 
ly represented. This provision has thrice been ex- 
tended since then. The last extension was given 
on January 19, 1980. 

3. In Upper Houses there were also to be members 
nominated by the President (12) and a Governor 
(one-sixth of the total membership. of the Upper 
House) with special qualifications in. the fields of 
literature, scienee, art, co-operative movement 
and social service. 


586 


House of the People (Lok Sabha). The President 
is a constituent part of Parliament just as the 
Monarch is in Britzin. But the American Presi- 
dent is not a constituent part of Congress. The 
Constitution of the United States provides, "All 
legislative powers herein granted shall be vested 
in the Congress of the United States, which shall 
consist of a Senate and a House of Representa- 
tives.“ 

"Though the Constitution of India adopts the 
language of Britain in describing its Legislature 
at the Centre; and makes the President, like the 
Monarch of that country, a constituent part of 
Parliament, yet the Indian Parliament is not a 
sovereign Legislature like the British Parliament. 
It functions within the bounds of a written Con- 
stitution setting up a federal polity and a Sup- 
reme Court invested with the power of judicial 
review. The legislative competence of Parliament 
is limited, during normal times, to the subjects 
enumerated in the Union List and the Concur- 
rent List in the Seventh Schedule of the Constitu- 
tion. Besides, its supremacy within its own sphere 
ot jurisdiction is limited by the Fundamental 
Rights guaranteed to the citizens in Part III of 
the Constitution. Article 13 Clause (2) prohibits, 
ricos to 89 the state from 

ing any lau which would take away or abridge 
any of the Fundamental Rights. Where the 
State makes a law in contravention of the Funda- 


mental Rights, that law shall, to the extent of 
contravention be void. 


In Britain no formal distinction is made 
between constitutional and other laws and the 
same body, Parliament, can change or abrogate 
any law whatsoever and by the same procedure, 
The Constitution of India, on the other hand, 
makes a distinction. between statutory law and 
constitutional law and prescribes a special proced- 
ure for amending the latter as incorporated in 
Article 368. The Supreme Court held in Keshav. 
ananda Bharati v. The State of Kerala that 
Article 368 does not enable Parliament to alter 
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the basic structure or framework of the Consti- 
tution. The term basic structure is a vague and 
general term and the Judges themselves did not 
offer a common agreed meaning. Some included 
Fundamental Rights and federation in the con- 
cept of basic structure while others saw no limit 
to the amending power of Parliament. The Cons. 
tutution (Forty-second Amendment) Act, 1976, 
provided that Parliament had full power to amend 
the Constitution and no amendment made under 
Article 368 could be questioned in any Court on 
any ground. The validity of the Forty-second 
Amendment was questioned and in May 1980, 
the Supreme Court struck down in the Minerva 
Mills case Section 55 of the Amendment incorpo- 
rated in Clauses (4) and (5) of Article 368 as it 
altered or destroyed the basic structure or frame 
work of the Constitution. It was affirmation of 
the Keshavananda Bharati case (1973) judgment. 
Unless this judgment is reversed by the Court on 
the review application of the Union Government 
or a new amendment of the Constitution is enacted 
and the Supreme Court upholds that amendment, 
the power of Parliament cannot extend beyond 
the limitations placed by the Constitution and 
the Supreme Court. 

Despite these limitations on the authority of 
Parliament, it is the pivot on which revolves the 
whole machinery of the Government. Its legisla- 
tive competence embraces a large field and its 
financial powers are vast. Its sanction is also 
necessary for declaring war and making peace. 
Parliament and the State Legislatures have equal 
rights to make laws in respect of subjects in the 
Concurrent List, but if a law enacted by a State 
Assembly is not in conformity to the law passed 
by Parliament, the law made by Parliament pre 
vails. Parliament can also legislate on any subject 
in the State List if the Council of States declares 
by a resolution that it is necessary in the national 
interest to do so. During emergency, all restric- 
tions on the legislative and financial jurisdiction 
of parliament disappear. 


Parliament is bicameral A 
One of the most vexing questions of Political 
Science, wrote B. N. Rau in his Constitutional 
Precedents is the problem of second chambers. 
The first bicameral legislature was established in 
New Delhi under the Government of India i9 
1919, but the Upper House was never intende 
to have a federal role in the sense of providing 
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for equal representation to the various Provinces. 
In 1919, the federal issue did not arise and the 
Government of India was constructed on the 
basis of devolution of authority from the Centre, 
In the federal structure as envisaged by the Nehru 
Report, the Upper House would have existed 
primarily to provide an opportunity for recon- 
sideration of legislation in a "somewhat cooler 
atmosphere"* than that obtaining in the Lower 
House. Such a precaution was considered espe- 
cally necessary owing to the existence of sharp 
communal differences that had been marked in 
the working of the Lower House at the Centre 
as well as in the Provinces* The Nehru Committee 
rejected the argument that in a federal polity the 
«onstituent units should be equally represented 
in the Upper House, as in the United States“ 
Senate, "in view of great differences in size and 
population of our Provinces." Yet it did recom- 
mend that the number of representatives assigned 
to small Provinces could be increased so that 
their relationship to the great Provinces should 
not be “wholly disproportionate.” The Commit- 
tee felt that as the members of the Upper House 
were to be elected by the Provincial Legislatures, 
it would give the Provinces a feeling of being 
represented at the Centre. 


The same reasons for not having equal repre- 
sentation of the constituent units in the Upper 
House were cited by the Federal Structure Sub- 
Committee at the Round Table Conference. The 
Sub-Committee added that it doubted if equal 
representation “would commend itself to general 
public opinion." The Government of India 
Act, 1935, gave expression to this view point. The 
Sapru Committee made no recommendations on 
the subject, and thus, the issue came to the 
Constituent Assembly. 


In his Constitutional Precedents, B. N. Rau 
dealt rather extensively with second chambers. 
He pointed out that although bicameralism was 
“regarded an essenital element of federal consti- 
tution,” but such a constitution of the Legislature 
was the exception rather than the rule in the 
constituent units, other than those of the United 
States and Australia. He cited four commonly 
used arguments in favour of second chambers : 


5. Nehru Report, p. 91. 
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tradition; the desire of propertied and other 
interests to protect themselves from the vagaries 
of the majority; the desire, even held by 
democrats”, to have a body to check hasty and 
ill-considered legislation; and the desire to pro- 
vide representation to certain interests difficult 
to include in the Lower House, The argument 
generally used against Upper House, 
to Rau, was that they were undemocratic and 
needlessly slowed down the democratic process“ 

The Union and Provincial Constitution Com- 
mittees considered the question of second cham- 
bers in their meetings separately held in June 
1947. The Union Constitution Committee was 
in favour of an Upper House elected by the mem- 
bers of the lower Houses of the State legislatures. 
Provincial representation was to be one member 
for each million of population upto five millions 
and one for each two millions of population 
thereafter. The maximum representation of a 
Province was to be twenty“ The Report of the 
Union Constitution Committee is salient for its 
rejection of equal representation of the constituent 
units. It may, however, be surmised that members 
of the Committec agreed with the views expressed 
in the Nehru Committee Report and at the 
Round Table Conference. They might also have 
feared, as B. N. Rau did, that if they allowed 
equal representation to all units of the Federz- 
tion, the Provinces "would be swamped” by the 
Princely States when they acceded to the federa- 
tion.” 

The Constituent Assembly considered the re- 
port of the Union Constitution Committee during 
July and August 1947. The debate centred on 
the role of the second chambers in modern demo- 
cracies and the necessity of any Upper House in 
a federal Legislature was discussed only once and 
that too cursorily. N. Gopalaswami Ayyangar told 
the Assembly that “the need for a second cham- 
ber has been felt practically all over the world 
wherever there are federations of any importance.” 
Dealing with the role of the second chambers, he 
said, “After all the question for us to consider is 
whether it performs any useful function, The 
most that we expect the Second Chambers to do is 
8. Rau, B. N., Constitutional Precedents, Third 

Series, pp. 146-8. 5 
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perhaps to hold dignified debates on important 
issues and to delay legislation which might be 
the outcome of passions of the moment until 
passions have subsided and calm consideration 
could be bestowed on the measures which will be 
before the Legilature: and we shall take care to 
provide in the Constitution that whenever on any 
important matter, particularly matters relating to 
finance, there is a conflict between the House of 
the People and the Council of States, it is the 
view of the House of the People that shall prevail. 
Therefore what we really achieve by the existence 
of this Second Chamber is only an instrument by 
which we delay action which might be hastily 
conceived, and we also give an opportunity, per- 
haps to seasoned people who may not be in the 
thickness of the political fray, but who might be 
willing to participate in the debate with an 
amount of learning and importance which we do 
not ordinarily associate with a House of the Peo- 
ple. That is all that is proposed in regard to this 
Second Chamber. I think, on the whole, the 
balance of consideration is in favour of having 
such a Chamber and taking care to see that it 
does not prove a clog either to legislation or ad- 
ministration.“ It is significant to note that 
` Ayyangar made no attempt to justify the existence 
of the Council of States on any of the grounds 
which are generally responsible for establishing a 
second chamber in a federation, especially giving 
equal representation to the federating units. The 
new Constitution also did not reflect it. Nor do 
the powers and functions of the Council of States 
demonstrate its federal character as a custodian of 
the interests of the constituent units. 


As regards the Council of States, the Union 
Constitution Committee decided that it should 
have a membership of 250 and that the members 
were to be elected by the Lower House of the 
Legislatures of the units of the Federation, except 
for ten members to be nominated by the Presi- 
dent in consultation with universities and scientific 
bodies. Gopalaswami Ayyangar moved an amend- 
ment and proposed that the strength of the 
Council of States should be so fixed as not to 
exceed one-half of the membership of the House 
of the People, out of which twenty-five members 
were to be returned by functional constituencies 
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or panels on the lines of the Irish Constitution 
(1937) . He thought that the original proposal for 
the nomination of ten members was too narrow 
in its scope. He contended that it was desirable 
to get into the Council of States persons who, 
though not belonging to universities and scienti- 
fic bodies, deserved, on account of their associa- 
tion with important aspects of the nation's acti- 
vities, to be members of that Chamber. The re- 
maining members would be returned by units 
more or less on a territorial basis. The strength 
of the House of the People was to be so fixed as 
not to exceed 500. The units of the Federation 
were to be divided into territorial constituencies 
in such a manner that there would not be less 
than one representative for every 750,000 of the 
population and not more than one for every 
500,000. 


The first Draft Constitution incorporated the 
decisions of the Constituent Assembly and the 
Drafting Committee considered all these provi- 
sions as also the provisions regarding the legisla- 
tive procedure, procedure in financial matters and 
general procedure for the conduct of business 
between November 1947 and January 1948. In 
the meantime the Constitutional Adviser visited 
the United States of America, Britain and Ire- 
land in order to study the working of the Con- 
stitutions of these countries on the spot. He had 
discussions with eminent. persons, including Pre- 
sident Truman and President de Valera, and lead- 
ing jurists. President de Valera suggested that 
the term of the House of the People should not 
be less than five years and that the proposal for 
functional, representation in the Council of States 
should be revised, as this kind of representation 
in the Senate of Ireland had given them suff- 
cient trouble” 

The Drafting Committee considered these sug: 
gestions and, accordingly, fixed the membership of 
the Council of States at 250 and instead of repre 
sentation by functional panels'* included an arti- 
cle empowering the President to nominate fifteen 
members with experience or knowldge of (a) lite 
rature, art, science and education; (b) agriculture, 
fiheries and allied subjects; (c) engineering and 
architecture; and (d) public administration and 
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12. Rau, B. N., India’s Constitution in the Making, 
pp. 309 and 311. E à 

13. Draft Constitution, footnote to Article 67, P. 
28. 
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social services. The House of the People was 
to consist of 500 members and the term of office 
was fixed at five years. 


The special committee, appointed by the Pre- 
sident of. the Constituent Assembly to examine 
the Draft Constitution and the various comments 
and suggestions received by the Constituent As- 
sembly and the recommendations of the Drafting 
Committee thereon, decided that instead of four 
groups of persons from amongst whom the Pre- 
sident was to make nominations, a simpler ter- 
minology should be adopted, and that the nomi- 
nated members should be persons with knowledge 
or experience in letters, art, science or social ser- 
vices." An amendment was moved by Ambed- 
kar to this effect in the Constituent Assembly" 
and it was adopted. Consequent on the integra- 
sion and merger of the Indian States with the 
Union of India the Drafting Committee made re- 
levant changes at the revisioin stage. The provi- 
sions relating to election to the Council of States 
were modified. It was provided that its elected 
members would be chosen by the Legislative As- 
semblies of Part A and Part B States and Parlia- 
ment by law would provide for the representa- 
tion of Part C States. The number of represen- 
tatives to be returned from each of these States 
was also included in the Fourth Schedule. 

The Constitution (Seventh Amendment) Act, 
1956 made some amendments to Article 80 con- 


14; Tho Draft Constitution was submitted to the 
President of the Constituent Assembly on Feb. 
ruary 21, 1948. It was published on February 
26 and was given wide publicity in order to en- 
able the people and organizations to express their 
views and copies of the Draft were sent to every 
member of the Constituent Assembly, Provincial 
Legislatures, Provincial Governments, Ministers 
of the Government of India, the Federal Court 
and the High Courts inviting criticisms and Bug- 

: gestions, The Drafting Committee considered all 
such suggestions and comments and decided to 
recommend certain amendments to Draft Consti- 
tution; Subsequently, the President of the Cons. 
tituent Assem ly constituted a. special Committee 

. consisting mostly of the members of the Union 
Coristitution Committee, the Provincial Commit- 

tee and the Union Power Committée to examine 
the Draft Constitution and the various comments 
and suggestions received, with the recommen- 
dations of the Drafting Committee thereon, 


15. Comments and ‘suggestions on the Draft Cons. 
titution, The Framing of India’s Constitution, 
op. citd., Select Documenta, Vol, IV, p. 97. 


16, Conatan Assembly Debates, Vol. VII, 


p. 1211 
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sequent on the description of the units compris- 
ing the Indian Union as "States" and “Union 
Territories.“ The Fourth Schedule was also 
amended from time to time, as a consequence 
of the formation of new States and Union Terri- 
tories. With the inclusion of Sikkim as the 
twenty-second State of the Union of India neces- 
sary changes were again made in terms of 
the Thirty-sixth Amendment. There has also 
been an increase in the elected membership of 
the Council of States from 205, when the Consti- 
tution was adopted in 1949, to 232, including one 
representative from Sikkim. The Union Terri- 
tories of Andaman and Nicobar Island, Chandi- 
garh, Dadra and Nagar Haveli, Goa, Daman and 
Diu, Lakshadweep (formerly the Laccadive, 
Mincoy and Amindivi Islands) are not represent- 
ed in the Council of States. 


Article 81 of the Constitution originally pre- 
scribed a maximum membership of 500 for the 
House of the People and also that the scale of 
representation should be not less than one mem- 
ber for every 750,000 of the population and not 
more than one member for every 500,000. The 
Constitution (Second Amendment) Act, 1952, de- 
leted the requirement that there should be not 
Jess than one member for every 750,000 of the 
population, The Constitution (Seventh Amend- 
ment) Act, 1956 amended Articles 81 and 82 to 
provide that the House of the People should have 
not more than 520 members out of which not 
more than 20 would represent the Union Terri- 
tories. The method of their election was to be 
determined by law of Parliament. The Consti- 
tution (Fourteenth Amendment) Act, 1962, in. 
creased to 25 the number of seats to be assigned 
to. the Union Territories. The Constitution 
(Thirty-first Amendment) Act, 1978, increased the 
upper limit of the representation of the States 
at 525 and set limit for the Union Territories at 
20. This was necessitated as some of the Union 
Territories had become full-fledged States. To 
ensure that the existing representation in. the 
House of the People is maintained, the amended 
clause (2) of Article 81 provides that the provi- 
sions of sub-clause (a) of the same Article shall 
not be applicable to any State so long as its po- 
pulation does not exceed six million. The State 
of Sikkim has been assigned one seat each in 


the House of the People and the Council of 
States, | 
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COUNCIL OF STATES (RAJYA SABHA) 
The Constitution fixes the maximum strength 
of the Council of States (Rajya Sabha) at 258 
including 12 nominated by the President to repre- 
sent literature, science, art and social service. The 
maximum number of seats is $4 in the case of 
Uttar Pradesh, and the minimum is one for 
Nagaland, Manipur, Meghalaya, Tripura, Sikkim, 
Pondicherry, Mizoram and Arunachal Pradesh.“ 
The representatives of the States are elected by 
the elected members of their Legislative Assemblies 
in accordance with the system of proportional 
representation by means of the single transferable 
vote.^ In the case of representatives of the Union 
Territories they are chosen in such manner as 
Parliament may be law provide.“ 


The principle of nomination was the subject of 
a good deal of criticism in the Constituent As- 
sembly. Some members characterised it as an un- 
democratic and reactionary element of membership 
in a democratic republic. Representation of the 
States on the basis of population and inclusion 
of nominated members, it was contended, violated 
the federal principle too. During the early 
Constitution making debates even an amend- 
ment to establish a single Chamber was moved, 
although it was defeated. When in the later de- 
bate on the Draft Constitution an attempt was 
again made for a single Chamber Legislature, 
Ananthasayanam Ayyangar defended the Upper 
House as a way to utilise the services of persons 
of intellectual capacity and experience of affairs 
without imperilling the administration. But all 
. such arguments were in favour of bicameralism, 
and not in defence of the composition of an 
Upper House in a federation. Nor could it be 
claimed that the Council of States so constituted 
would serve as a defence for smaller States. The 
Council is a continuous body and is not subject 
to dissolution. Its life is for six years, one-third 
of the number of members retiring after every 
two years. 


To be qualified, a candidate for election to the 
Council of States should be: 


(a) a citizen of India; 


— LEA Lb ode 
17. Fourth Schedule [Article 4(1) and Article 80(2)] 
18. Article 80(4). 
19. Article 80(5). 
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(b) not less than thirty years of age; and 

(c) possessing such other qualifications as may 
be prescribed by Parliament. Under the 
Representation of the People Act, 1951, a 
candidate for election to the Council must 


be a parliamentary elector in the State 
from which he seeks election. 
The qualifications required for eligibility to 


the Council of States are the same as those requir- 
ed for the House of the People, except that the 
age in the case of the latter must not be less than 
twenty-five years. The framers of the Constitu- 
tion thought that higher qualificaions would tend 
to give greater dignity to the House and, at the 
same time, higher average ability. The functions, 
observed Ambedkar, that a member “is required 
to discharge in the House require experience, 
certain amount of knowledge and practical expe- 
rience in the affairs of the world, and I think 
if these additional qualifications are acceped, we 
shall be able to secure the proper sort of candi- 
dates who would be able to serve the House 
better than a mere ordinary voter might do." A 
Senator in the United States must not be less 
than thirty years old, an inhabitant of the State 
from which he is elected, and a citizen of the 
United States for nine years. 

The Vice-President of India is the ex officio 
Chairman of the Council of States and finds a 
close parallel in the Vice-President of the United 
States who is the Pesident of the Senate. The 
Vice-President of India, like his American coun- 
terpart, is not a member of the House and both 
have no right to vote except in the event of a tie. 
But the President of the Senate is just a modera- 
tor. He cannot control debate through the power 
of recognition; he must recognise the members 
in the order in which they rise. The Chairman 
of the Council of States, on the other hand, en- 
joys an exalted position. He recognises members 
to the floor, allots time,” decides points of order, 
maintains order and relevancy in debates, puo 
questions and announces results. The American 
Vice President permanently relinquishes the office 
of the President of the Senate on his succession 
to Presidency, but the Vice-President of India 
fills only a casual vacancy and reverts to his orig 
nal office of Chairman as soon as the contingency 
of his acting President is over. 
— Dac (ol ——— 


20. Chairman M. Hidayatullah fixed a duration of 
eight minutes per question. 
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The Council of States elects 4 Deputy Chair- 
man from amongs its own members and he 
presides at the sittings of the House in the ab- 
sence of the Chairman or during any period 
when the Vice-President is acting, or discharging 
the junctions of the President. In the absence 
of both the Chairman and the Deputy Chairman 
from any sitting of the House such person, 
às may be determined by the Rules of Procedure of 
the Council of States, acts as Chairman. If no such 
person ;s present, some other member as the 
Council may determine acts as Chairman. 

‘The Chairman may be removed from office by 
a resolution of the Council of States, provided 
at least a fourteen days’ notice for the intention 
to move such à resolution has been given, by a 
majority of all the then members of the Council, 
and agreed to by the House of the Pcople. While 
such a resolution of removal is under considera- 
tion of the Council, the Chairman neither pre- 
sides at any sitting of the Council nor can he 
exercise a casting vote in case of equality of votes. 
but he has the right to vote on such a resolution 
on the first instance. He has the right to speak in, 
and otherwise to take part in the proceedings in 
the Council.“ The Deputy Chairman is also sub- 
ject to removal in the like manner, except that 
the resolut.on of his removal does not require the 
agreement of the House of the People as it is 
necessary in the case of the Chairman. The salaries 
and allowances of the Chairman and the Deputy 
Chairman are determined by Parliament and are 
charged on the Consolidated Fund of India. The 
office of the Vice-President carries no salary by 
itself. 


FUNCTIONS OF THE COUNCIL OF STATES 
Legislative functions 

The process of making laws is the business of 
Parlament as a whole, that is, the President, the 
Council of ‘States, and the House of the People. 
The House of the People by itself can do nothing, 
although the actual powers exercised by the Presi- 
dent and conferred on the Council of States are 
subject to specific limitations. All Bills, other 
than Money Bills, may originate in either House 
and no Bill can become a law unless agreed to 
‘by both the Houses and assented to by the 
President It means that the power of initiating 
O C 
21. Article 92, 
22. Article 107(1) and (2). 
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legislation on any non-Money Bill belongs to the 
Council of States and House of the People, 
and such a Bill in order to become law must be 
agreed to by both the Houses. When a Bill is 
amended in either House, such amendment must 
be agreed to by both the Houses. In case of 
disagreement, either on the Bill as a whole or 
an amendment made in the Bill, the President 
may summon both the Houses in a joint sitting 
for the purpose of deliberating and voting on 
the Bill^ At the joint sitting questions are de- 
cided by a majority of the members of both 
Houses present and voting. A Bill thus agreed 
to and passed is deemad to have been passed by 
both Houses. The method of joint sitting also 
applies when a Bill is passed by one House and 
sent to the other but is not passed within six 
months after its reception by the other House, 
excluding any period of prorogation or adjourn- 
ment over four days, 

When this clause relating to the resolution 
of the deadlocks came before the Constituent 
Assembly for debate, on May 20, 1949, mem- 
bers expressed the fear that this might enable the 
Council of States to thwart the will of the House 
of the People. Ambedkar replied, “with regard to 
the observations that have been made by several 
speakers regarding the provisions contained in 
Article 88 (the equivalant of Article 108 of the 
Draft Constitution as well as the 1950 Constitu- 
tion), all I can say is, there is some amount of 
justification for the fear they have expressed, but 
as other members haye pointed out this is not in 
any sense a novel provision. It is contained in 
various other constitutions also and, therefore, my 
suggestion to them is to allow this Article as 
it is and see what happens in course of time. 
if their fears come true, I have mo doubt that 
some honourable members will come forward 
hereafter to have the Article amended through 
the procedure we have prescribed for the amend- 
ment of the Constitution." 

The Council of States, thus, possesses co-ordi- 
ate legislative powers with the House of the 
People. Unlike the Parliament Act of 1911, as 
amended in 1949, in Britain, there is nothing in 
the Indian Constitution which may limit the legis- 
lative powers of the Council of States. On the 
other hand, the Council of States may press an 
issue to the extent of summoning a joint sitting 


23. Article 108. 
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of the two Houses for the resolution of any dis- 
agreement. The Banking Service Commission 
(Repeal) Bill was passed by the House of People 
on December 5, 1977, but rejected by the Council 
of States three days later. The President sum- 
moned a joint session of the Houses to meet 
on May 16, 1978 to consider the Banking Service 
Commission (Repeal) Bill. It was the first joint 
session of Parliament since. May 1961, when the 
two Houses met to resolve differences over the 
Dowry Prohibition Bill. But in a joint sitting the 
position of the Council of States becomes weaker 
as its membership is in a minority of 1 to 2 (25 
to 544) with the membership of the House of the 
People. The Council can, at the most, delay legis- 
lation passed by the House of the People for a 
period not exceeding six months. It cannot perma- 
nently kill it. 


Financial functions 
The position of the Council of States in res- 
“pect of Money Bills is definitely inferior to that 
of the House of the People. The Constitution 
defines a Money Bill and it is expressly provided 
"that the decision of the Speaker of the House of 
the People (Lok Sabha) whether a Bill is a Money 
Bill or not shall be final The Constitution pre- 
“scribes that a Money Bill shall not be introduced 
in the Council of States“ and it is barred from 
rejecting or amending a Money Bill After a 
Money Bill has been passed by the House of the 
People (Lok Sabha), it is transmitted to the 
Council of States (Rajya Sabha) for its "recom. 
mendations” within a period of fourteen days.” It 
is for the House of the People to accept or reject 
such recommendations. In case it rejects the re. 
commendations, the Bill is deemed to have been 
passed by both Houses in the form in which it 
was passed by the House of the People If the 
Council of States does not return to the House 
of the People within fourteen days a Money Bill 
with or without its recommendations, it is deemed 
to have been passed by both Houses in the form 


-in which it was passed by the House of the 
People. 


24. Article 110. 
25. Ibid., (3). 

26. Article 109(1). 
27... Article 109(2), 
28. Article 109(4). 
29. Article 109(6). 
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The right to vote supplies is perhaps the great. 
est privilege of a legislative body and under the 
Constitution. this right is the exclusive privilege 
of the House of the People. The Council of States 
simply discusses the budget. Demands for grants 
are not submitted to the Council.” 


Administrative functions 

The Council of States does not control the 
Executive as the Constitution makes the Council 
of Ministers responsible to the House of the 
People. In fact, control and responsibility go 
together. But the Council of States can influence 
the Executive in two ways, First, by eliciting in- 
formation about the actions of Government, and, 
secondly, by criticism aimed at the Government. 
The most effective instrument by which the Cowi- 
cil of States seeks information from the Govern- 
ment is through the instrument of oral or written 
questions together with supplementaries. The nor- 
mal occasion for criticism of the Executive is de- 
bate on a motion of adjournment and the Council 
shares this privilege with the House. The policy 
of the Government is really under review when 
laws are made and the motion of thanks on the 
address of the President is being discussed. In 
order to defend the policy of the Government, 
Ministers are there and some of them holding key 
portfolios, as Finance, are appointed from am- 
ong the members of the Council itself. The Cons- 
litution permits a Minister who is not a member 
9f the Council of States to speak in and otherwise 
to take part in its proceedings, though he has no 
right to vote in this House." The Council, how- 
ever, cannot bring about the downfall of the 
Government as the Constitution makes it respon- 
sible to the House of the People alone. But the 
Council amended the President's address to Pat- 
liament in January 1980, by the combined strength 
of the Opposition which commanded a majority. 
This was the first time since the promulgation of 
the Constitution in 1950 that the President's add- 
tess had been so amended and it set an unusual 
precedent. 


Constituent functions > 
The Council of States exercises needed 

functions along with the House of the People. 

Bill to amend the Constitution may originate in 


— 


30. Article 1132). 
31. Article 88. 
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either House.” But all Constitution-amending 
Bills, except the Constitution (Fortieth Amend- 
ment) Bill 1975, have been initiated jn the 
House of the People. A Bill amending the Cons- 
titution under Article 368 must pass in each 
House by a majority of the total membership of 
that House and by a majority of not less than 
two-thirds of the members of the House present 
and voting. But if such amendment seeks to 
make any Change in Article 54 (election of the 
President), Article 55 (manner of election of 
President), Article 73 (extent of executive 
power of the Union), Article 162 (extent of 
executive power of the State) or Article 241 (High 
Courts for Union Territories) or Chapter IV of 
Part V (the Union Judiciary), Chapter V of Part 
VI (High Courts), or Chapter I of Part XI (Le- 
gislative relations between thé Union and the 
States) or any of the Lists in the Seventh Sche- 
dule, or any representation of States in Parlia- 
ment, or the provision of Article 368 (amend- 
ment of the Constitution), the amendment also 
requires to be ratified by the Legislatures of not 
less than one-half of the States by resolutions 
to that effect passed by those Legislatures before 
the amended Bill is presented to the President 
for assent. 

The Constitution does not prescribe any pro- 
cedure for setting. differences between the two 
Houses in case of disagreement on the Constitu- 
tion amending Bill The procedure prescribed 
in Article 108 (joint sitting) in case of disagree- 
ment on ordinary legislation does not apply to 
Bills amending the Constitution, Hari Chand is 
of the opinion that the House of the People re- 
presents the will of the people and consequently 
the will of the people must prevail and the 
Council of States must not become an obstacle in 
the way of the popular chamber. “Moreover”, in 
case the amendment relates to any of the entren- 
ched provisions, the interests of the States are 
not in danger, because the amendment would 
require ratification by at least half the State 
Legislatures and the States can take care of their 
interests better than the Upper House But 
this is not a correct appraisal. The Council of 
States defeated the Constitution (Twenty-fourth 
Amendment) Bill, 1970, though by only a fraction 
of vote, and again in 1977 discussion on the Forty- 
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third Amendment Bill was postponed till the 
next session of Parliament | apprehending stout 
opposition by Congress (1) which commanded 
a majority in the Council. The Opposition also 
successfully thwarted the Constitution Forty-fourth 
Amendment Bil which was intendetl to amend 
the distortions wrought by the Forty-second Am- 
endment Act and had been passed by an over- 
whelming majority in the House of the People. 
Miscellaneous functions 

‘The miscellaneous functions: of the Council of 
States are: 

(1) The elected members of the Council of 
States participate in the election of the 
President ot india. The President is 
elected by an Electoral College consisting 
of the elected members of both Houses 
of Parliament and che elected members 
of the Legislative Assemblies of the 

States. vd i j 

(2) President is liable to be impeached 

and a resolution to impeach the Presi- 
dent. may be moved ın any House of 
Parliament and such a resolution must 
be passed by two-thirds majority of the 
total membership of that House. When 
this has been done, the charge is investi- 
gated by the other House or by a Court 
or ‘Tribunal to which that House may 
refer the impeachment charge to be in- 
vestigated. A vote by two-thirds of the 
total membership of the House which 
investigates it is necessary for the impta- 
chment to succeed. It means that if the 
Council of States initiates proceedings 
of impeachment the House of the People 
investigates the charge, and if it is ini- 
tiated by the House the Council investi- 
gates and the impeachmeit succeeds il 
the investigating House Passes a resolu- 
tion by a two-thirds majority of its mem- 
bership. The Council of States, thus, en- 
Joys co-equal powers with the House of 

che People in the process of impeachment 
^. of the President, 


(3). The, Vice-President of India is elected by 
an, electoral college consisting of the 
members of both Houses of Parliament 
and may be removed from his office by 
a 1esolution of the Council of States and 
agreed to by the House of the People. 


594 


(4) ^ Judge of the Supreme Court, or a 
High Court may be removed for mis- 
behaviour or incapacity on the address 
passed by both Houses of Parliament 
supported by a majority of the total 
membership of, and a two-thirds majority 
of the members present and voting in 
each House, Here, too, the powers of the 
Council of States are identical to those 
of the House of the People. Agreement 
of the Council i also necessary if action 
is to be taken against the Chief Election 
Commissioner, Comptroller-General, and 
the members of the Union Public Ser- 
vice Commission. 

(5) The report of the Union Public Service 
Commission, the Comptroller-General, 
the Scheduled Castes and Tribes Com- 
mission and the Finance Commission are 
considered both by the Council and the 
House. | 

(6) 1f the Government makes a proposal to 
take an appointment from the purview 
of the Union Public Service Commission, 
both the Houses must agree to its ex- 
clusion. 

(7) The Council may declare by a resolu- 
tion, passed by two-thirds majority of its 
members present and voting, that it is 
necessary or expedient in the national 
interests that Parliament should make 
laws with respect to any matter enume- 
rated in the State List. Such a resolution 
remains in force for a period not exceed- 
Ing one year. 

(8) The Council is also empowered under 
Article 312 to create one or more All- 
India Services, if the House declares by 
à résolution supported by not less than 
two-thirds of the members present and 


voting that it is necessary or expedient 
in the national interest to do so. 

(9) The approval of the Council of States 
is necessary for the continuance of a Pro- 
clamation of Emergency (Article 352), 
failure of constitutional machinery in a 
State (Article 356), and financial emer- 
gency (Article 360) beyond the speci- 
fied period of time. If the House of the 
People stands dissolved when a Proclama- 
tion is issued or it is dissolved before the 
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expiry of the specified period of time 
the Council alone is to judge the neces- 
sity of the continuance of a Proclamation 
issued under either of the aforesaid 
Articles. If it does not approve, the Pro- 
clamation ceases to operate. 
(10) Every Order made by the President 
suspending the enforcement of Funda- 
mental Rights is required to be laid be- 
fore each House of Parliament. 
The delegated legislation made and rules 
framed thereunder by various Ministries 
must be approved by both Houses. 


ai) 


Role of the Council of States 


The Council of States was intended to be less 
powerful and influential than the House of the 
People and this is in accordance with the basic 
principles which govern the functioning of the 
Parliamentary system. The Constitution dots 
not give to the Council specific powers to control 
the Executive. A motion far lack of confidence in 
the Government cannot be moved therein. It 
has, no doubt, the right to seek information from 
the Government through the instrument of ques- 
tions and supplementaries to discuss and criticise 
its policy through debates, and to draw attention 
to matters of urgent public importance, through 
the “calling attention” motions, but the Council 
cannot plague the Ministry and oustit from office. 
The Constitution recognises and ordains the col- 
lective responsibility of the Council of Ministers 
to the House of the People alone. 

The Council has co-ordinate powers with the 
House of the People in ordinary and amending 
legislation only in theory. It cannot veto legisla- 
tion passed by the House of the People, but can 
only delay it. If the differences between the two 
Houses cannot be settled in the ordinary process 
of the legislation, the President may summon a 
joint sitting of the two Houses where the will of 
the House of the People prevails because of esi 
numerical superiority. In matters financial, th 
Council is absolutely powerless, even not at pe 
with the British House of Lords. Money Bills 
originate in the House of the People and ifa 
question arises whether a particular Bill is à 
Money Bill or not, the decision of the Speaker 
is final, The House of the People transmits 4 
Money Bill to the Council for recommendeton 
and it is required to return it within fourtee 
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days of its receipt. If jt is not returned within 
the specified time or returns it with recommenda- 
tions which are not acceptable to the House of 
the People, the Money Bill is deemed to have 
been passed by both Houses, in the form in which 
it was originally passed by the House of the 
People. Demands for grants are not submitted 
to the Council; sanctioning of public expenditure 
is the exclusive right of the House of the People. 

The Council does not even serve the purpose 
of a federal second chamber. Neither the critics 
of a Second Chamber in the Constituent Assembly 
nor its supporters did advance a single federal 
argument. The critics thought that the second 
chamber might prove to be a "clog in the wheel 
of progress", involving expense and adding noth- 
ing to the efficiency of the work. Those who 
supported the creation of the second chamber did 
not advance a single federal argument not even 
lor equal representation of the constituent units 
in the upper chamber. When the Draft provisions 
relating to the Union Legislature were discussed 
in the Constituent Assembly, the lone K. T. Shah 
moved an amendment that equal representation 
should be given in the Council of States to the 
constituent States, each of which would elect five 
members by adult franchise. The suggestion was 
not accepted by the Assembly* The justifica- 
tion of the Council of States, says Morris-Jones, 
“has always been in terms of ‘second thought’ 
rather than ‘State rights.“ On no occasion the 
federal conscience of the members of the Council 
of States revolted whenever the State Assemblies 
had been dissolved under Article 356 and Presi- 
dents rule imposed; even when nine Assemblies 
of the northern States were dissolved twice in 
one stroke in 1977 and 1980, without any valid 
reason or cause and in complete disregard of 
the intention of the Constitution-makers, 


It does not, however, mean that the Council of 
States occupies the same pitiable position as the 
French Council of Republic under the Constitu- 
tion of the Fourth Republic. Nor is it so ineffec- 
tive as the Canadian Senate. “There is a miscon- 
ception,” wrote B D. Jatti, Vice-President of 
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india and Chairman of the Council, “about 
the powers of the Rajya Sabha in financial 
matters. It is true, he says that Money 
Bills cannot be introduced in the Council and 
it is deemed to have been passed by both Houses 
if the Council does not make any recommendations 
within fourteen days and if recommendations are 
made it is up to the House of the People to ac- 
cept or reject such recommendations. But the 
Constitution also provides that the Union Budget 
is to be laid betore both the Houses of Parlia- 
ment and it is discussed in the Council also, al- 
though the demands for grants are to be made 
only in the House of the People. A practice has, 
however, come into vogue that the Council of 
States discusses the working of three or four im- 
portant Ministries as it chooses during the Bud- 
get session. The reports of the Comptroller and 
Auditor-General relating to the accounts of the 
Union are also laid before both Houses. The 
Council of States is also represented on two of 
the financial committees of Parliament—the Com- 
mittee on Public Accounts, and the Committee 
on Public Undertakings. 


The Council of States has, thus, a fairly ade- 
quate opportunity in influencing and even shaping 
the financial affairs of the country. It has not 
hesitated to rccommend amendments to the Money 
Bills. The Council recommended quite a number 
of amendments in the Income-Tax Bill, 1961 and 
the House of the People accepted all the proposed 
amendments, 

The Council of States significantly performs the 
function of influencing the Government and 
weightage is given to the views expressed on the 
floor of the House by elder statesmen and emineat 
parliamentarians, Since the Council is smaller in 
membership and less worried by the pressure of 
work, the debates in the Council are less frequently 
subject to time control through time-limits. The 
Council provides a calmer atmosphere where 
members can debate controversial questions in 
well-informed and objective manner. The debates 
are often outspoken, marked by dignity and a re- 
markable responsiveness of public opinion. The 
tradition of dignified debates, observes, B. N. 
Banerjee, “which was built up by the House is 
the result of a happy combination of circumstan- 
ces, not the least of which is the fact that the 
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five Chairmen of the Rajya Sabha" so far are 
among the most eminent persons experts in their 
own lines.” All these persons “have given an 
aura of dignity to the aunosphere o[ the House 
by conducting the proceedings with judicious 
combination of firmness and flexibility.“ 

The co-equal powers of the Council of States 

on constitutional amendments are of great import- 
ance. The House of the People cannot by itself 
amend the Constitution unless the Council agrees 
to such a change. The provisions of Article 108 
governing the joint sittings of the two Houses in 
case of disagreement do not apply to Bills amend- 
ing the Constitution, The Constitution (Twenty- 
fourth Amendment) Bill, 1970, which was passed 
by an overwhelming majority in the House of the 
People, was defeated in the Council of States by 
only a fraction of vote and, consequently, the 
amending Bill fell through. Apprehending stout 
Opposition to the Constitution Forty-third Amend- 
ment Bill, 1977, its discussion was postponed till 
the next session of Parliament. The Council re- 
fused to adopt the Constitution Forty-fourth 
Amendment Bill, except with five amendments, 
The Congress Opposition stalled on April 11, 
1977, the final passage of the two official Bills, 
one to extend the term of Goa, Daman and Diu 
and Mizoram Assemblies, and the other to extend 
the term of the Delhi Metropolitan Council. In- 
tervening on the discussion on a non-official Bill 
moved by the Communist Member Bhupesh Gupta 
secking to amend Article 363 to provide that in 
the event of a disagreement between the two 
Houses over an amendment Bill of the Constitu- 
tion there should be a joint session for resolving 
the differences, the Law Minister said that such 
Suggestions were considered in 1971 and found 
unnecessary. 

Even with regard to ordinary legislation refer- 
red by the President to a joint sitting of the 
two houses under Article 108, B. N. Banerjee, 
the Secretary-General of the Council of States, 
rebuts the argument that the views of the House 
of the People will invariably prevail because of 
its numerical superiority. He explains that the 
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critics of the Council of States “ignore the fact 
that a disagreement which may arise on impor- 
tant issues may not be the House qua the House 
but may arise on the basis of policies and ap- 
proaches of the different political parties in the 
two Houses on the various issues. It is possible 
to contemplate a situation in which the decision 
of the Lok Sabha may be outvoted in a joint 
sitting of the two Houses.”” There have been 
only two joint sittings of both Houses so far in 
order to resolve a deadlock on the Dowry Prohi- 
bition Bill in May 1961, and on the Banking Ser- 
vice Commission (Repeal) Bill in May 1978. In 
the Dowry Prohibition Bill one of the most impor- 
tant amendments, which the Council of States 
had been insisting from the beginning and the 
House of the People had been refusing to accept, 
was adopted at a joint sitting in May 1961. 


The Constitution confers on the Council two 
special powers exclusively exercised by it and not 
shared with the House of the People. As stated 
earlier, Parliament is empowered to legislate with 
respect to any matters on the State List of the 
Seventh Schedule if the Council of States declared 
by a résolution supported by not less than two- 
thirds of the members present and voting that it is 
necessary or expedient in the national interest 
that Parliament should make laws thereon. Again, 
under Article 312 if the Council passes a resolu- 
tion supported by not less than two-thirds of the 
members present and voting declaring that it is 
necessary or expedient in the national interest to 
create one or more All-India Services common to 
the Union and States, Parliament will have the 
power to create by law such services. The cue 
of States twice passed such resolutions in 196 
and 1965. The resolution passed on December 6. 
1961 recommended the creation of Indian Service 
of Engineers, the Indian Forest Service and 
Indian Medical and Health Services. On March 
30, 1965, the Council passed a resolution for the 
creation of the Indian Agricultural Service and 
the Indian Education Service. But both these 
resolutions have not been implemented so far. 
"Thus the Rajya Sabha (Council of 3 
remarked B. D. Jatti, has been assigned a 7 
position in che matter of Central intervention * 
the State legislative field. This has been don 
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because being composed of representatives of the 
States the adoption by the Rajya Sabha (Council 
of States) of those resolutions will be tantamount 
to the States giving consent,“ and both these 
resolutions do not require the approval of the 
House of the People (Lok Sabha) . It is purely the 
decision. of the Council of States. 


As a body which is not subject to dissolution 
but which perpetually renews itself every two 
years, the Council of States “symbolises the per- 
manence and continuity of Parliamentary institu- 
tions of the country." This continuity acquires a 
spécial significance when the House of the People 
stands dissolved, and the Council of States had to 
discharge the constitutional obligations of Parlia- 
ment, especially under Articles 352, 356 and 360. 
If the House of the People stands dissolved when 
the Proclamation ofemergency under Article 352, 
or failure of the Constitutional machinery in a 
State under Article356, or financial emergency 
under Article 360 is issued, the Council of States 
alone determines whether the Proclamation, as 
the case may be, should continue or not after the 
expiration of the specified period of time. Nor- 
mal Government is restored, if it does not approve. 


These specific constitutional provisions make 
the Council of States an integral part of the ma- 
chinery of Government. It is true, that the 
Council of States was not designed to vie with the 
House of the, People, but it was not also the 
intention of the Constitution makers to render 
the Council to play the humble role of an un- 
important adviser or an occasional check on hasty 
legislation, In practice, the Council has from the 
beginning of its career played its role effectively 
in the affairs of the State and has vigorously 
focussed the attention of the Government on 
many matters of special importance in the life of 
the nation. In 1969, the Council passed the resolu- 
tion that "this House is of the opinion that Gov. 
ernment should take legal and other steps for the 
abolition of privy purses and privileges of ex-ru- 
lérs before presentation of the general Budget in 
the coming February session of Parliament." The 
Council also acclaimed the nationalisation of the 
fourteen banks. The vigilant members of the Coun- 
cil made persistent demands during various 
discussions for enquiring into the charges against 
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the Punjab Chief Minister Partap Singh Kairon, 
grant of industrial licences to the Birlas and the 
affairs of Dharam Teja and Jayanti Shipping Com- 
pany. Likewise, public attenton on alleged irre- 
gularity in respect of import licences to some 
firms of Pondicherry was focussed for the first 
time through a starred question on August 27, 
1974. Again, on August 10, 1978, the Council of 
States adopted a resolution demanding a probe into 
allegations of corruption against members of the 
families of Prime Minister Morarji Desai and 
Home Minister Charan Singh. The Chairman, 
B. D. Jatti, pointed out that the motion was neces- 
sarily a “recommendation” and it was for the 
Government to accept or not. When the Govern- 
ment decided not to accept the recommendation, 
the Council asserted itself in a way thwarting the 
proceedings of the House compelling the Prime 
Minister to announce the Government's decision 
to refer the charges as contained in the resolution 
of the Council to the Chief Justice of India—even- 
tually leading to Vaidialingam probe which indic- 
ted the close relations of Desai and Charan Singh. 
The important committees, like the Committee 
on Subordinate Legislation and Committee on 
Government Assurance have always played an 
effective role in influencing and supervising the 
administrative actions of the Government. The 
Committee on Petitions has proved to be a useful 
forum for ventilating the grievances of the pub- 
lic and getting redressed. B. D. Jatti asser- 
ted that Council of States “by its record 
of work has proved to be an effective 
force and I can say with confidence that in the 
years to come the critics of the second chamber 
are bound to find themselves in negligible mino- 
rity. 


The Council of States has certainly belied the 
apprehensions of the critics of bicameralism in the 
Constituent Assembly that the Council will be “a 
clog in the wheel of progress of India”, or that it 
could serve to keep the capitalistic outlook safe 
in India and that it would be a drain 
on our poor economy.” The world has come a long 
way from Abbe Sieyes who disfavoured bicameral- 
ism with the epigram : “If a second chamber dis- 
sents from the first, it is mischievious; if it agrees 
it is superfluous.” Democracy has proved that 
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neither it is mischievous nor superfluous. The 
role and relevance of bicameralism has now 
veered round to John Stuart Mill who wrote, “A 
majority in a single Assembly.... easily becomes 
despotic and overweening, if released from the 
necessity of considering whether its acts will be 
concurred by another constituted authority.” 
India has a long tradition of its assemblies going 
down to the post-vedic period and that heritage 
finds expression in a verse from Mahabharata 
inscribed on the opening page of “Twenty-five 
years of Rajya Sabha” brought out by the Rajya 
Sabha Secretariat in 1977: 


That's not an Assembly where there are no 
eldermen, 


Those are not elders, who do not speak with 
righteousness. . 
But the House of Elders, feels S. P. Aggarwal, 
who had been with the Council of States from 
its inception in 1952 and retired as Chief report- 
er in August 1982, “is no longer elderly" The 
Council “has become more youthful It is now 
vibrating with the situation outside the country.“ 
The first term of the House had among its mem- 
bers distinguished persons as Dr. B. R. Ambedkar, 
Pattabhi Sitaramayya, Dr. A. Ramaswami Muda- 
liar and Dr. H.N. Kunzru. It was a house of 
the greatest calibre and dignity. Dr S. i 
shna was its Chairman for 10 years and there was 
hardly an occasion during his tenure when he 
had to call the House to order. Even if a member 
spoke for over an hour he was heard with rapt 
attention. Interruptions were just rare instances, 
Between 1952 and 1970, Aggarwal says that there 
were less than a dozen expunctions. Members 
themselves voluntarily withdrew any word they 
felt was unparliamentary. 


But the change began in the early seventies, 
The quality of the debate as also the composition 
of the House today is of not as high order as it 
was in the past. A major part of the time of the 
House proceedings is lost in personal and party 
squabbles. The proceedings of the Council of 
States are as roisterous as of the House of the 
People. The result is that there are half a dozen 
expunctions in every session and not a day passes 
without an order from the Presiding officer that a 
member's speech should not be recorded. The 
practice of ordering the House Reporters not to 
take notes as the member refuses to listen to the 
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Chairman's entreaties to be seated had also come 
in vogue only in the seventies. Scant respect is 
paid to the rulings of the Chairman and quite 
often Chairman and the members, Ministers be- 
ing no exception, clash and sharp exchanges mar 
the dignity of the House. On September 15, 1981, 
seconds after the Chairman occupied his seat and 
called for the first question, Piloo Mody stood 
up to ask him when he and one of his collea- 
gues could raise certain issues in his (M. Hidaya- 
tullah's) presence in the House. There were pro- 
tests from Congress (I) members objecting noisily 
to his raising any question during question hour. 
Reacting the Chairman said he did not have to 
guarantee his presence in the House. "But you 
can certainly come to my chamber and raise any 
thing you want." But Mody persisted for a defi- 
nite reply for his presence in the House itself. 
Then, the Chairman told him: “No body seems 
to have told you that you are sometimes indined 
to be rude.” Pat replied Mody: “I am inclined 
to be rude as I am a recipient of rudeness. 1 
hope you will take it in the same spirit.“ Sharp 
exchanges between the Chairman and the Leader 
of the House, Finance Minister Pranab Mukherjee, 
were witnessed at question time on November 25 
1982. These followed intervention by the Chair- 
man, M. Hidayatullah, on behalf of a member 
who was not satisfied with the Finance Minister's 
replies to a question on World Bank Loans id 
developing countries. When the Chairman to 
the Finance Minister, “There is such a thing as 
politeness,” he sharply replied, “Yes. That is why 
I do not want that you should come between me 
and the members." After a few more exchanges, 
Mukherjee ended, "I will accept your ruling 
without any question.. But don't have a running 
commentary. Let me answer the question in my 
own way.“ 


Relevant proceedings of the Constituent p 
embly suggest that rewarding talent m" SM 
sole aim of the Constitution-makers in prov! E» 
for nominated members, They  visualised his 
Council of States as a mechanism for moderati e 
rather than rivalling or thwarting, the House — 
the People.“ One member likened the Upp 
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House to the saucer that might cool the beverage 
in a cup but which could never threaten the cup. 
If the Council of States was to mellow the Lower 
House's emotions with fresh deflection, the nomi- 
nated members were to be of special value as they 
were expected to add a component wisdom to 
future Parliaments of Independent India that 
was not only specialised but also detached and 
non-partisan, But this precious expectation has 
not been fulfilled. In the early years of the cereer 
of the Council of States most nominations that 
were made were unimpeachably fair and genc- 
rally without political frills. The first nominated 
group was a galaxy of national talent. They in- 
cluded Dr. Zakir Hussain, Professors  Satyendra 
Nath Bose and Radha Kumud Mookerji, Doctors 
P. V. Kane, Kalidas Nag and S.S. Sokhey, poet 
Maithilisharan Gupta, actor-producer Prithvi Raj 
Kapur and Rukmini Arundale, Now it is just 
the reverse. Biennial elections to the Council 
are being fought strictly on party lines and nomi- 
nations are purely party spoils. Those who, per- 
change, are non-party nominees they do not re- 
main aloof from active politics and many have 
formally joined the ruling party. The voting 
pattern of most others shows that they have gene- 
rally sided with the Government. Independence 
and talent are guarantees against nomination, 


Relations between the Houses 


Jawaharlal Nehru gave a succinct exposition 
about the relations of the Council of States and 
the House of the People. "Under our Constitu- 
tion," he explained, "Parliament consists of two 
Houses, each functioning in the allotted sphere 
laid down in the Constitution. .. .... sometimes 
we refer back to practice and conventions prevail- 
ing in the Houses of Parliament of the United 
K'ngdom and even refer erroneously to an Upper 
House and a Lower House. I do not think that 
is correct........ To consider either of these 
Houses an Upper House or a Lower House is not 
correct. Each House has full authority to 
regulate its procedure within the limits of the 
Constitution. Neither House by itself constitutes 
Parliament. It is the two Houses together that 
are the Parliament in India. The successful 
working of our Constitution, as of our democratic 
structure, demands the closest cooperation bet- 
ween the two Houses.“ The Council has powers 
similar to those of the House of the People, ex- 
cept in matters financial and responsibility of the 
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Council of Ministers. The party composition of 
both Houses remained similar till March, 1977 
when Congress lost its majority in the House of 
the People but regained its previous position 
after January 1980. Even the social composition 
of the Council and the House resembles cach 
other. 'The Council had its members the galaxy 
of some em'/nent personalities who served the 
Council since it came into existence.^ The Pro- 
cedure for the conduct of business in both Houses 
is also not appreciably distinguishable. The Coun- 
cil has a regular question hour“ and the same 
half-an-hour discussion procedure as in the House 
of the People. From 1964 the revised Rules of 
Procedure provide for discussion on matters of 
urgent public importance. Petitions for redress of 
grievances can also be made to the Council. A 
new Committee, namely, the Committee on Sub- 
ordinate Legislation, has also been appointed. 
The scope of jurisdiction of this Committee has 
since been extended by including within the 
ambit of its functions various rules, regulations 
and orders framed in pursuance of the Constitu- 
tion also.^ The Committee on Government 
Assurances has also been set up. 

The Government, too, had made an effort to 
introduce first in the Council of States an in- 
creasing number of public bills. Since 1952 up 
to the end of December 1974, 312 Government 
Bills were introduced in the Council. From the 
analysis of the subject-matter of those bills it can 
definitely be said that quite a good number of 
them were of immense social, educational and 
legal importance. Apart from the Hindu Marriage 
and Divorce Bill, 1952, the Hindu Minority and 
Guardianship Bill, 1958, the Hindu Succession 
Bill, 1954 and the Hindu Adoptions and Main- 
tenance Bill, 1956, some of the more important 
legislative measures introduced in the Council 
were the Working Journalists (Industrial Dis- 
putes) Bill, 1955, the Children Bill, 1949, the 
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Chand, Dr. Radha Kumud Mukherjee, Prof. 
S. N. Bose, B.R, Ambedkar, Alladi Krishnaswami 
Ayyar, P.N, Sapru. G.S. Pathak, M. C. Setalved, 
M.C. Chagla, C. K. Daphtary, K. Santhanam, 
Rama Krishna Rao, Dr. Ramaswami Mudaliar, 
R. R. Diwakar, Bhupesh Gupta. 
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of legislative functions only. 


600 


Foreign Marriage Bill, 1963, the Press Council 
Bill, 1963, the Banaras Hindu University (Amend- 
ment) Bill 1964, The Jawaharlal Nehru Univer- 
sity Bill 1964, the Monopolies and Restrictive 
Trade Practices Bill, 1967, the Medical Termina- 
tion of Pregnancy Bill, 1969, the Code of Criminal 
Procedure Bill, 1970, the’ Foreign Contribution 
(Regulation) Bill, 1974. The Constitution 
(Fortieth Amendment) Bill, 1975 was also ini- 
tiated in the Council of States. 

The Council of States, thus, started its career 
on the same lines as the House of the People, 
But being a chamber primarily intended for refl- 
ection, its members had the psychological realisa- 
tion of its inferiority and, consequently, they felt 
frustrated., There had been also vehement critics 
of bicameralism who. strongly pleaded for its 
abolition. But, "it is the habit of institutions,” as 
Morris Jones has remarked, "to give birth to 
loyalties."^ The Council, therefore, tried to assert 
itself in order to remove the impression of its 
inferiority. A bitter rivalry between the two 
Houses soon developed despite the dominating 
position of one party in both Houses. 

The first clash between the two Houses occurred 


during the Budget session of 1953 when the Coun- 
cil of States refused to accept the position of 
subordination by disallowing the Law Minister, a 
member-Minister of the Council, to appear before 
the House of the People, on its call, to clear 
some misunderstanding that had arisen on the 
Income-Tax (Amendment) Bill, 1952. The Council 
of States thereupon passed a resolution that 
“this Council is of the opinion that the Leader 
of the Council (Law Minister Biswas) be directed 
not to present himself in any capacity whatsoever 
in the House of the People.” It angered the mem. 
bers of the other House and they asserted that 
Ministers were responsible to the House of the 

. People “and doubted the propriety of the Coun- 
cils resolution.” There would have been an open 
Tupture if the tactful intervention of the Prime 
Minister had not saved the situation. 

Soon there was another occasion for conflict. 
In January, 1958, the Rules Committee of the 
Council of States sent its proposals with regard to 
the Public Accounts Committee to the House of 
the People. It had suggested that the Council 
should have either a Public Accounts Committee 
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of its own, or seven of its members should be 
added to the Public Accounts Committee of the 
House to make it a joint Committee of both 
Houses: The Public Accounts Committee passed 
a resolution saying that a joint Committee of the 
two Houses or a separate Committee of the Coun- 
cil “would be against principles underlying the 
Constitution.” The Rules Committee of the 
House of People, which considered the proposal 
of the Rules Committee of the Council, agreed 
with the views expressed by the Public 
Accounts Committee in its resolution. The 
matter would have ended there, but the motion 
of the Prime Minister in the House “to recom- 
mend to the Council of States that they nominate 
seven members to associate with the Public 
Accounts Committee of this House” brought the 
issue in the open. The motion of the Prime 
Minister did not envisage a Joint Public 
Accounts Committee of two Houses, yet it caused 
a good deal of criticism and resentment in the 
House of the People. It was on the assurance of 
the Prime Minister that the Committee would be 
à Committee of the House of the People under 
the control of the Speaker and that the financial 
powérs Of the House were in no way threatened 
that” che motion was finally passed in December 
1953 and the seven members of the Council of 
States joined the Public Accounts Committee in 
May 1954. Similar difficulties arose with regard 
to the composition of Joint Committees of both 
Houses and somewhat sullenly the House of the 
People agreed to thé proposals of the Council of 
States. 

The Chatterjee incident engendered still more 
excitement and resentment. N. C. Chatterjee, a 
Member of the Hounse of the People, was reported 
to have said in a public speech that the Upper 
House; “which is supposed to be a body of cl 
ders, seems to be behaving irresponsibly like à 
pack of urchins.” The question of privileges was 
rüised in the Council of States and the Chairman 
directed the Secretary of the Council to ascertain 
the facts. The House members objected to the 
letter of the Council Secretary inquiring from N. 
G. Chatterjee whether the report was correct. The 
Speaker held that the Secretary's letter was more 
in the nature of a writ" and suggested that the 
reference to this particular issue, and the general 
problem of procedure in such cases be made to 4 
joint ‘meeting of the Privileges Committees of 
both Houses. The Council agreed to the Spea- 
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ker's suggestion and the two Privileges Commi- 
tees worked out an acceptable procedure for 
cases where a member of one House commits a 
breach of the privileges of the other. 

In July 1982, the Chairman of the Council of 
States, M. Hidayatullah, while interpreting Rule 
187 with regard to the rights and privileges of 
Upper House members on the Parliamen- 
tary Committee on Public Undertakings gave the 
ruling that the members of the Council on this 
Committee were “associate members of this Com- 
mittee.” As a consequence the Opposition members 
of the Council of States in Public Undertakings 
Committee and Public Accounts Committee resig- 
ned en bloc. The Opposition members unani- 
mously demanded that Rule 187 be amended to 
remove this anomaly at the earliest. The Spea- 
ker of the House of the People observed in his 
ruling that members of the Council of States 
who were serving on the Public Undertakings 
Committee and the Public. Accounts Committee 
were full members of these Committees in every 
sense. In making this observation, the Speaker 
recalled what Jawaharlal Nehru had said on May 
13, 1953, in support of the motion for association 
of members of the Council of States with the 
Public Accounts Committee and added, “It has 
been our ceaseless endeavour” to live up to Nehru's 
sagacious, counsel “in letter and spirit.” 
Intervening in the discussion Pranab Mukherjee, 
Finance Minister, on August 2, 1982, assured the 
House that it would not be difficult to sort out 
the matter relating to the interpretation of Rule 
187 on the basis of usages, practices and conven- 
tions and the Speaker's ruling on the issue, on 
July 28, 1982, that members of both Houses were 
equal in every respect. 

Such disputes bring into prominence the ques- 
tion of the utility of the Council of States. 
A Private Member moved a resolution in the 
House of the People in April, 1954, demanding 
the abolition of the Upper House. Some Mem- 
bers of the House belonging to the Congress 
Party and the Leftists advanced the same old 
familiar argument that the Council of States was 
a stronghold of reactionary elements and a device 
to flout the voice of the people. One Member 
spoke about "the mad drive towards equalisation 
of powers and functions,” Some argued for the 
retention of the Council of States, but urged 
that its members should be chosen differently, 
The Government view was that the Council of 
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States, had not been given a fair trial and that 
it was too early to pronounce a judgment on its 
utility. Once again, after to decades, Niren 
Ghosh, Marxist member of the Council, while 
welcoming B. D. Jatti, on assuming the office of 
the: Vice-President of India and, as such, Chair- 
man of the Council on Angust 31, 1974, on be- 
half of his Party, said that the Council of States 
represented the ‘States of the Union’ and, the 
nationalities’ of the Union and. accordingly, 
deserved to be "upgraded" in its parliamentary 
powers. He suggested that the Conctitution be 
so amended as to give equal powers. to the Coun- 
cil. of States and the House of the People. 


Unless it is acceptably proved that democracy 
does not need a second chamber, and more so a 
federation, it is not politic to urge for its 
abolition. Institutions are always reluctant to 
vanish and it does not seem likely that public 
opinion could be made to agree to the liquidation 
of the Council of States. But enjoymenr of iden- 
tical powers and functions by both the Houses 
means a sheer duplication, and the advantages of 
such a system of legislature are questionable, De- 
mocracy has decidedly made the representative 
chamber a predominant partner, and the second 
chamber is created to exercise a moderating in- 
fluence, a. counterpoise to democratic fervour, a 
safety which. lies to sober. second thought. and, 
consequently, a check on hasty and ill-considered 
legislation. It serves as a brake, but not too 
tight a brake which may lead to an open rupture 
between the two chambers, The intention of the 
framers of India’s Constitution was significantly 
dear on this point and the Constitution itself 
is quite specific about it. Once this point is appre- 
ciated by both the Houses, the cause or causes 
of conflict, if any, are sure to disappear and 
each House will shine within its allotted sphere 
of functions. Incredibile as it may seem, even 
a former Prime Minister is known to have told 
some senior Members of the Council of States on 
more than one occasion that the “Lok Sabha is 
the real Parliament. We are directly elected by 
the people not indirectly. Whom does your House 
represent? It should be abolished." He altogether 
forgot the basic truth that India is a federation 
for which second chamber is the prerequisite con- 
dition as it represents the States; its constituent 
units. 

Such like utterances create confusion and fric- 
tion without realising the repercussion on the 
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body politic. Morris-Jones has succinctly said, 
“What is certain is that co-existence is 
difficult if the two Houses continue to desire to 
perform the same functions.” If their roles are 
not soon distinguished, “the tradition of rivalry 
will soon become established and the Council will 
continue to attract a large number of persons who 
would have been more readily found themselves 
in the House of the People.” The practice of ri- 
valry is most wasteful exercise of political energies 
“and it can only serve to lower Parliament as a 
whole in public esteem,"” he added. 

B. D. Jatti foresees an important role that the 
Council of States may play in the body politic 
of the country, He maintains, “In view of the 
present political set-up in the country a situation 
may arise when the governments in a number of 
States may be run by political parties other than 
the party at the Centre and this will have its 
impact on the Rajya Sabha. Then the Rajya 
Sabha will have an important role to play in 
handling the problem of federal adjustment.“ 


But there is one aspect against which the Coun- 
cil of States must guard itself. While welcoming 
the sixty-four new members of the Council of 
States on April 6, 1960, Vice-President Radha- 
krishnan called upon them to fight "inertia, 
obscurantism, reaction and superstition." These 
are the evils from which second chambers suffer 
in general and invite a widespread demand for 
their abolition. The Council of States should not 
be allowed to become a political pensioners’ 
home. Law-making is æ specialised job; and a 
modicum of technical knowledge and a certain 
intellectual ability are essential even to under- 
‘tand the problems that confront Legislatures in 
our times. The criterion laid down in the Consti- 
tution for nominations is a partial indication 
of what is expected of a second chamber. But it 
is evident from the nominations so far made that 
to a great extent the intentions of the framers 
of the Constitution have not been realised. Both 
the Congress and the Janata Governments did 
not consciously try to fill the nominations with 
a corpus of special knowledge such as cannot 
be ensurcd in the House of the People." Nor have 


see 
50. Morris-Jones, Parliament in India, p. 202. 
51. The Tribune, Chandigarh, January 26, 1975. 
52. C.C. Desai (Swatantra) moved in the House of 
the People a non-official Constitution Amend- 
ment Bill seeking to abolish nominations to the 
Council of States. His contention was that pro- 
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the indirect elections of the remaining members 
introduced a body of seasoned parliamentarians, 
who may import into the debates “an amount 
of learning and importance”, as Gopalaswamy 
Ayyangar argued in the Constituent Assembly." 
According to Morris-Jones the Council of States 
has three outstanding merits: It supplies addi- 
tional political positions for which there is a 
demand, it provides some additional debating op 
portunities for which there is occasionally need, 
and it assists in the solution of the legislative time 
table problems.“ It is, accordingly incumbent 
on all political parties to help the Council of 
Siates to play its requisite role by sending to it 
members whose party grading may be low but 
are sagacious and relatively detached. 


THE HOUSE OF THE PEOPLE 
(LOK SABHA) 


Composition and Organisation 

The House of the People (Lok Sabha) is the 
representative chamber of Parliament of India. 
It hud a maximum membership of 525; not more 
than 500 members chosen by direct election from 
territorial constituencies in the States and not 
more than 25 members from the Union Territories 
chosen in such a manner as Parliament by law 
provided, The Constitution (Thirty-first Amend- 
ment) Act, 1973, increased the upper limit for 
representation of the States to 525 and set the 
limit for representation of the Union Territories 
at 20. The strength of the elected members of 
the Seventh House of the People is 544. The 
President may, if he is of the opinion, that the 
Anglo-Indian community is not adequately repre: 
sented, nominate two members of that community. 
Provision has also been made for reservation of 
seats for Scheduled Castes and Scheduled Tribes. 


—ſ — 


visions of Article 80 had been misused. d 
Govinda Menon, Law Minister, who intervene 
in the debate, said that it would be wn 
io leave this provision alone so long as it 1 
not prove injurious to the country 5, interes i 
He maintained that any human institution 

was prone to lapses. It could even be et 
he added, that an element of patronage Lis A 
inherent in any system of nominations. 154 
it was undeniable that many of the nomina 755 
members had made significant contributio x 
the debates through their specialize 

knowledge. 

Constituent Assembly Debates, 


54. Morris-Jones, W.H., The Government 
Politica of India, p. 193. 


Vol. IV, p. 928. 
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Originally, such nominations and reservation of 
seats were provided for a period of ten years, but 
have been renewed priodically and they are more 
than thirty years old now. The Constitution (Forty- 
fifth Amendment) Act, 1980, was the last in this 
scr.es to extend the period of nominations and 
reservations, 

A person is qualified to be chosen to fill a seat 
in the House of the People if he :— 

(a) is a citizen of India, and makes and 
subscribes before some person authorised 
in that behalf by the Election Commis- 
sion an oath or affirmation according to 
the form set out for the purpose in the 
Third Schedule to the Constitution;" 

(b) is not less than twenty-five years of age; 
and 

(c) possesses such other qualifications as 
may be prescribed in that behalf by or 
under any law made by Parliament. 

In the case of a seat reserved for the Schedul- 
ed Castes in any State, a candidate for election 
to the House of the People should be a member 
o€ any of the Scheduled Castes, whether of that 
State or of any other State and should be an 
clector for a parliamentary constituency. In the 
case of a seat reserved for Scheduled Tribes in 
any State, he should be a member of any of the 
Scheduled Tribes, whether of that State or of any 
other State and should be an elector for any 
parliamentary constituency. 

^ person is disqualified for being chosen as, and 
lor being a member of either House of Parlia- 
ment :— 

(i) it he holds any such office of profit under 
the Government of India or the Govern- 
ment of any States as is declared by Par- 
liament by law to disqualify its holders; 


55. Inserted by the Constitution (Sixteenth Amend- 

ment), Act, 1963. The form of an oath of affir- 
mation is: 
“I, A.B., having been nominated as a candidate 
to filla seat in the Council of States (or the 
House of the People) do swear in the name of 
God/solemnly affirm that I will bear true faith 
and allegiance to the Constitution of India as 
by law established and that I will uphold the 
sovereignty and integrity of India." 

58. The Parliament (Prevention of Disqualification) 
Act, 1959, declares the offices of profit under the 
Government which do not di ualify the holders 
thereof for being chosen as or for being members 
of Parliament. 
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(ii) if he is of unsound mind and stands so 
declared by à competent court; 

(iii) if he is undischarged insolvent; 

(iv) if he is not a citizen of India, or has 
voluntarily acquired the citizenship of 
a foreign State, or is under any ack- 
nowledgement of allegiance or adhe- 
rence to a foreign State; and 

(v) if he is so disqualified by or under any 
law made by Parliament. 

In pursuance of the powers granted under 
Article 327, to regulate matters of election, the 
Representation of the People's Act 1951 as 
amended in 1975, also lays down certain further 
disqualifications and these are equally applicable 
to members of the State Legislatures. The disquali- 
fications broadly are : 

(1) A member should not have been found 
guilty by a court or an Election Tribunal 
of certain election offences or corrupt 
practices in election; 

(2) He should not have been convicted by 
a court in India of any offence and 
sentenced to imprisonment for a period 
not less than two years; 

(3) He should not have failed to lodge an 

account of his election expenses within 
the time and in the manner prescribed; 
He should not have been dismissed for 
corruption or disloyalty from Govern- 
ment service; 
He should not be a Director or Manag- 
ing Agent of, or hold an office of profit 
under, any Corporation in which the 
Government has any financial interest; 
and 1 

(6) He should not have any interest in 
government contracts, execution of gov- 
ernment work or service. 

These disqualifications must not exist on the 
date fixed for filling the nomination papers of 
a candidate seeking election and on the date 
when the results are declared. 

Article 103 deals with the decision on questions 
as to disqualifications of members. Originally, it 
provided that all questions about the disqualifi- 
cation of a person would be decided by the 
President in accordance with the opinion rendered 
by the Election Commission. The Constitution 
(Forty-second Amendment) Act, 1976, substituted 
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a new Article 103 providing that the question 
whether a member had become subject to any 
of the  disqualifications mentioned in Article 
102(1) or as to whether a person, found guilty 
of a corrupt practice at an election to a House 
of Parliament under any law made by Parlia- 
ment was disqualified, including the question as 
to the period of disqualification, would be decid- 
ed by the President after consulting the Election 
Commission. The Election Commission might 
hold any inquiry for this purpose as it deemed 
fit. The decision of the President in this respect 
was final. 

The Constitution (Forty-fourth Amendment) 
Act, 1978, omitted Article 103 as inserted by the 
Forty-second Amendment and substituted a new 
one restoring the original position. It now pro- 
vides that the question whether a member has 
become subject to any of the disqualifications 
mentioned in Article 102 () shall be referred to 
the decision of the President and his decision 
shall be final. But before giving any such decision, 
the President shall obtain the opinion of the 

‘lection Commission and act according to such 
opinion which is of a binding nature. 

The Constitution originally provided for a five 
year term for the House of the People. It 
was increased to six years by tlie Forty-second 
Amendment in 1976, but the Forty-fourth Amend. 
ment in 1978 restored the original five-year term. 
The House may be dissolved before the expiry 
of its normal term of five years. When a Pro- 
clamation of Emergency (Article 352) is in opera- 
tion the life of the House may be extended by 
law of Parliament for a period not exceeding 
one year at a time, but not extending in any 
case beyond a period of six months after the Pro- 
clamation of Emergency has ceased to operate.“ 
There is no maximum time limit for which the 
life of Parliament may be extended when the Pro. 
clamation of Emergency is in operation. The 
Constitution does not also fix any limit on the 
continuance in operation of Emergency under 
Article 352, except that the Proclamation is 
renewable after the expiration of every six 
months. 

The Union Constitution Committee had recom- 
mended a term of four years for the House. The 
Drafting Committee, as already said, accepted the 


57. Proviso to Article 83(2). 
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opinion of de Valera, and changed it into five 
years. The Draft Constitution in a footnote ex- 
plained the justification for this change. It said, 
“The Committee has inserted ‘five years’ instead 
of ‘four years’ as the life of the House of the 
People as it considers that under Parliamentary 
system of Government the first year of a Minister's 
term of office would generally be taken up in gain- 
ing knowledge of the work of administration and 
the last year would be taken up in preparing 
for the next general election, and there would 
thus be only two years left for effective work 
which would be too short.a period for planned 
administration,” 


THE SPEAKER 
Office of the Speaker 


The House elects its own Speaker from among 
its members to preside over its sittings and con- 
duct its proceedings. The Speaker vacates his 
office if he ceases to be a member of the House. 
He may at any time resign from his office or 
may be removed on a resolution passed by a 
majority of all the then members of the House. 
Fourteen days’ notice for moving such a resolution 
required to be given. The Speaker does not 
vacate his office on the dissolution of the House; 
he continues in office until immediately before 
the first sitting of the reconstituted House after 
he dissolution. 


The Constitution also. provides for the office of 
the Deputy Speaker and he performs the duties of 
the Speaker when the latter is absent or while 
the office of the Speaker is vacant. In Britain the 
Speaker is indispensable and without him the 
House cannot meet. On the death of Speaker Fitz 
Roy in 1948, for instance, the House of Commons 
rose at once and could not function until the 
election of his successor, although the country 
was in the midst of the Second World War. In 
India, on the other hand, the Constitution de- 
finitely provides, that while the office of the 
Speaker is vacant the duties of the office shall E 
performed by. the Deputy Speaker. And if the 
office of the Deputy Sptaker, too, happens to be 
vacant, then, the duties of the office of the Speaker 
shall be performed by such member of the Hous¢, 
as the President may appoint for the purpose 


58. Foot Note to Draft Article 68(2), Draft Constitu- 
tion of India, p. 30. 
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When both the Speaker and the Deputy Speaker 
are absent from any sitting of the House one of 
such members as may be determined by the Rules 
of Procedure of the House acts as Speaker. The 
Rules of Procedure and Conduct of Business in 
Parliament, 1950, provide that "at the commence- 
ment of the Parliament or from time to time as 
the case may be, the Speaker nominates from 
amongst the members of Parliament a panel of 
not more than six chairmen any one of whom 
may preside in the absence of the Speaker and 
the Deputy Speaker when so required by the 
Speaker or in his absence by the Deputy Speaker.” 
lí none of the chairmen of the panel be avail- 
able, the House may choose one of its members 
to act as Speaker. Neither the Speaker nor the 
Deputy Speaker is to preside while a resolution 
for his own removal is under consideration, al- 
though he is entitled to be present, speak in and 
otherwise to take part in the proceedings of the 
House. He shall also have the right to vote but 
only in the first instance on such résolution or 
on any other matter during such proceedings. But 
he. does not exercise a casting vote in the case 
of an equality of votes.” 

The Constitution gives to the Speaker only a 
casting vote to be exercised in the case of equality 
of votes. This provision incorporates the British 
convention that the Speaker of the House of 
Commons does not vote except in case of a tie. 
But the British Speaker usually endeavours to 
give the casting vote in such a Way that it does not 
make the decision final, thereby extending to the 
House another opportunity to consider the 
question. 

The Constitution provides that the Speaker and 
the Deputy Speaker shall receive such salaries and 
allowances as may be determined by Parliament 


and they are charged on the Consolidated Fund 
of India. 


Position of the Speaker 

The office of the Speaker is of much dignity, 
honour and authority. Like the Speaker of the 
British House of Commons, the Speaker of the 
House of the People (Lok Sabha) interprets the 
will of the House and speaks for it as well as to 
it. He is the custodian of the dignity of the 
House and an impartial arbiter in its proceedings. 
Speaking in the Constituent Assembly of India 


59. Article 96(2). 
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(Legislative), on March 8, 1948, on the occasion 
of the unveiling of the portrait of the late V. J. 
Patel, the Prime Minister observed, "Now, Sir, 
specially on behalf of the Government, may I say 
that we would like the distinguished occupant of 
this Chair now and always to guard the freedom 
and liberties of the House from every possible 
danger, even from the danger of executive in- 
trusion. There is always that danger—even from 
a National Government that it may choose to ride 
roughshod over others, that there is always a 
danger from a majority that it may choose to ride 
rough shod over the opinions of a minority, and 
it is there that the Speaker com to protect each 
single member, or each single group. ., Vithal- 
bhai Patel....laid the foundations of those 
traditions which have already grown up round 
the Chair... . I hope that those traditions will 
continue, because the position of the Speaker is 
not an individual's positioin or an honour done 
to an individual. The Speaker represents the 
House. He represents the dignity of the House 
and because the House represents the nation, in a 
particular way, the Speaker becomes the symbol 
of the nation's liberty and freedom. Therefore, it 
is right that that should be an honoured posi- 
tion, a free position and should be occupied al- 
ways by men of outstanding ability and impar- 
tiality." 

In Britain it has come to be understood since 
the time of Shaw Lefvere that the Speakership is 
a strictly judicial office and wholly divorced from 
politics. Immediately after his election to the 
Chair the Speaker becomes a no-party man and 
abstains from any kind of political activity. The 
convention, therefore, is to elect him unanimous- 
ly at the opening of each Parliament” and he re- 
mains in office for the life of Parliament. If the 
Speaker of the preceding Parliament is still the 
member of the House, the convention is to elect 
him. It was another convention that the retiring 
Speaker was re-elected unopposed at the General 
Election.” 

— —6—2 . ͤ w—ᷣ— 

60. A contest for the Speakershi is possible. The 
Labour Party in 1951 did not o ject to the Con- 
servative candidate for the office, but at thesame 
time proposed that the former Deputy Speaker 
was the most suitable eee Prost. d ne 
icon ad Qe ee candidate re 
elec . 


61. In 1935 and again in 1945 the Labour Party 
contested the re-election of Conservative Spea- 
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Vithalbhai Patel may be regarded as the first 
Speaker in India, though his official designation 
was the President of the Legislative Assembly, 
who laid the foundations of the office by following 
the British traditions. Immediately after his 
clection to the Chair in 1925, he declared him- 
telf a no-party man and rigidly abstained from 
any kind of political activity. "He had established 
such a firm reputation as a Speaker and his posi- 
tion was ʻo unchallenged that in spite of the 
many remarkable rulings he gave which were not 
to the liking of the Government of the day he 
was unanimously elected to the Chair both by the 

official and non-official members of the Assembly 
of that day.“ And when the urge to partici- 

pate in the Civil Disobedience Movement of 1930 

came Patel resigned from his office. But the Con- 

gress was the first to violate the conventions asso- 
ciated with the office of the Speaker and so 
scrupulously observed by Vithalbhai Patel. Mo- 
hammed Yakub succeeded Patel, but he was 
there only for a session. Ibrahim Rahimtoola, who 
succeeded Yakub soon after his election to the 

Chair, resigned for reasons of health. Then, came 

Shanmukham Chetty. But at the next General 

Election, Shanmukham Chetty was opposed and 

defeated by the Congress candidate. Since, then, 

the retiring Speakers have always been opposed 
in the General Election and the Speakers them- 
- selves, till the election of N. Sanjiva Reddy, re- 

tained their active party affiliations. On May 17, 
1967, when Reddy was elected Speaker of the 

Fourth House of the People, he observed, “My 

office requires of me to be impartial and judi- 

cious in the conduct of my work. I can assure you 
with all the force at my command that I will 
try to live up to this requirement and maintain 
the high traditions set by my predecessors. As 
a neces'ary corollary to this resolve, I resign my 

membership of the party (Congress) to which I 

had the honour to belong for 34 years. So long 

as I occupy this chair it shall be my endeavour 
to see that all sections of this House get an 
honest impression that I do not belong to any 


kers, Fitz Roy and Clifton Brown,though with: 
success. In 1958 no official Labour . 2 
posed the Speaker. But an independent 
Indy dei b e ran him was overwhelm- 
y defeated. Now the retiring Speaker i 
invariably opposed, i ro -iin 
62. Kaul, M.N., Growth of the Position and Powers 
of the Speaker, Hindustan Times, Sunday Maga- 
zine, January 24, 1954. 


date. But this time he did not 


Constitutional History of India 


party at all."* When Gurdial Singh Dhillon was 
elected Speaker in August 1969, he resigned from 
the Congress Party in Parliament but continued 
to be a member of the Congress Party. Replying 
to the felicitations of the House, Dhillon said, 
"The Speaker is expected to be impartial and 
judicious. 1 can assure all sections of the House 
that it shall always be my endeavour to uphold 
the traditions of impartiality and equal treatment 
to all. . . . J can assure you all that in taking 
decisions, my guidelines will be rules and regula- 
tions which, as you are aware, are framed by 
the House, i.e; your ownselves, and not by the 
party considerations or individuals. In keeping 
with the practice I followed as Speaker of Punjab 
Vidhan Sabha, I resign from the Executive Com- 
mittee, Standing Committees and ordinary mem- 
bership of the Congress Party in Parliament. I 
will try my best to see that all sections of the 
House get an honest and genuine impression that 
henceforth I do not belong to any party at all 
and that 1 conduct myself in a way that I am 
not only, but shall appear to be just, impartial, 
non-controversial, and a fair Presiding Officer in 
thought and action.” 

N. Sanjiva Ready resigned from the Speaker- 
ship in 1969 and was nominated the Congress 
candidate for the Fourth Presidential election. 
Reddy was again elected the Speaker of the Sixth 
House of the People as a Janata Party candi- 
resign from his 
party. He took, on the other hand, active part 
in the party politics. Reddy disclosed the mind 
of his party when he told the newsmen at Hydera- 
bad on April 9, 1977 that the Forty-third Consti- 
tutional Amendment Bill, which sought to reduce 
the term of the House of the People and the 
State Assemblies to five years, was introduced in 
‘Parliament with the Presidential election in mind. 
He also said that the Bill was introduced to “res 
pect the feeling of Mr. Jayaprakash Narayan 
who wanted the States also to go to PO. 
Addressing a public meeting at Tirupati on April 
12, 1977, Reddy asked the Janata Party workers 
to find out what was wrong with their U 
ing in the South. He asked the rural you 4 
‘especially the educated, to tour the villages wks 
explain to the ptople why the Janata Party wai 
63. Lok Sabha, Debates, i, 76. 
64. Lok Sabha Debates, 8-8-1969, C. 229. » 
65. Sunday Standard, New Delhi, April 10, 1977. 
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voted to power in the North and how the unity 
of the country should be preserved. "There is 
no question of North versus South in elections,” 
he added.* 

The Congress Working Committee had in a 
resolution determined that the Speakers, both in 
the States as well as at the Centre, should keep 
back from Congress elections. But this decision 
of the Working Commitee did not imply that 
they could not remain members of the Congress 
Party. Babu Purushottamdas Tandon, when Spea- 
ex of the Uttar Pradesh Legislative Assembly, un- 
equivocally declared that India might not follow 
the example of Britain. Within the House, Tan- 
don contended, the Speaker must remain a no- 
party man, but outside the House he might main- 
tain his party affiliations.. This point was further 
made clear by G. V. Mavalankar, Speaker of the 
First Lok Sabha (House of the People). Mava- 
lankar maintained, “the Speaker in India is not 
today absolutely out of political arena as is the 
Speaker of the British House of Commons.... 
For the present, the Speaker must continue to 
be a politician though with very extensive limi- 
tations on his activities. He may continue to be 
a member of his party, but he should not take 
part in the affairs of the party, particularly in 
regard to matters which are likely to come be- 
fore the House for discussion and decision. We 
have also considered it proper that he should 
not take sides in public controversies in respect 
of matters likely to come before the House. In 
short, he should not identify himself with any 
propaganda or express any opinions which are 
likely to embarrass his position as the presiding 
authority or is likely to create an impression that 
the Speaker is a partisan." 


Mavalankar admitted that the logical corollary 
of the Speaker's position in Britain is that his 
seat is not contested in the General Election and 
he is elected Speaker so long as he wishes to be 
so elected irrespective of his party affiliation," 
But "with the present state of political conscious- 
ness of public life in India", Mavalankar added 


66. The Statesinan, New Delhi, April 15, 1977. 


97. The Labour Party in England violated the cen- 
tury-old tradition in 1935 and 1945 by contesting 
the re-election of the Conservative Speakers. 
But the Labour candidates were defeated 
both the times and it appears that the ele. 
ctorate feels alive to its duty of re-electing 
the Speaker unopposed. 
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"it is too much to expect that people with diffe- 
rent ideologies will all respect the convention of 
not contesting the election of the Speaker, and 
it is this aspect which very seriously affects the 
adoption in toto of all British conventions in 
respect of the office of the Speaker.“ Mavalankar 
considered the British precedent an ideal to be 
reached in course of time.” 

Mavalankar followed the middle course bet- 
ween the two schools of thought in India; the 
new school which urged that the impartiality of 
the Chair does not depend on the nature of the 
Speaker's outside activities and, accordingly, did 
not accept the British model of absolute sever- 
ance from politics, and the older orthodox school, 
which insisted on the adherence to the British 
model and emphasised that impartiality demand- 
ed sincere attempts to break previous political 
connections. According to Mavalankar's middle 
course, the Speaker may not be a partisan, yet he 
ill remains a party man and is the choice of 
his party. But every party man has his own 
prejudices and the prejudices of a promoted 
politician are, indeed, very strong. The Chair, 
under such circumstances, cannot command that 
much reverence as it does in Britain for its im- 
partiality, The result was the first motion of no- 
confidence moved against the Speaker on Decem- 
ber 18, 1954. It was condemned by the Prime 
Minister as "vicious" and he described the 
Opposition responsible for it as “incompetent and 
frivolous.” The motion was lost on a voice vote, 


68. More, S.S. Practice and Procedure of Indian 
Parliament, p. 79. 


69. The Conference of the Presiding officers of Legis- 
lative bodies held at Trivandrum in July-August, 
1951, passed the resolution: The conference is 
of the opinion that it is desirable in the interests 
of the development of free democratic institu- 
tions in this country that following the practice 
of the British House of Commons a convention 
should be established to the effect that the seat 
from which the Speaker or the Chairman stands 
for election should not be contested. The nece- 
ssary corollary of the full establishment of this 
convention would be that the Speaker or Chair- 
man would not take part in any party politics. 
The conference feels that such convention is à 
healthy one and its growth should be enco - 
ed.” Journalof Parliamentary Informaticn, Vol.1, 

. 141. The National Committee of the Samyukta 

ocialist Party decided on October 17, 1968 that 

the Party would not oppose, in any election, 

a Speaker who had immediately on assumption 

of office renounced his party affiliation. It called 

on other political jes to follow suit. The 
ne, Ambala tt., October 19, 1968. 
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but it had a lesson. It gave a setback to the 
dignity of the Chair and, as such, to the dignity 
of Parliament. Speaking in the House on the 
motion, the Prime Minister rightly observed that 
“it (motion of no confidence) is a matter for this 
House, for each individual to consider regardless 
of party affiliations. Therefore, let us try to 
think of it not as a party issue but as members 
of this House, because this matter affects the Hon. 
Speaker, of course, but it affects the dignity of 
this House as Parliament, it affects the first citizen 
of the country, that is, the Speaker of this 
House.” 


‘Lhe Socialist Member of Parliament, Madhu 
Limaye, gave a notice, on March 3, 1975, of a 
no-confidence’ motion against Speaker Gurdial 
Singh Dhillon "ior having lowered the prestige 
of the office.” It Was also signed by Piloo Mody 
(BLD) and S.N. Mishra (Congress O). Listing 
thirteen charges against the Speaker, Madhu 
Limaye, inter alia, accused Dhillon tor having 
wilfully abolished the right of the members to 
raise points of order and having "continually and 
arbitrarily" disallowed, in total violation of the 
rules, questions highly embarrassing to the Gov- 
ernment. It was also alleged that the Speaker 
constantly interrupted even those members who 
were speaking with his permission and not letting 
them complete their submissions, 


‘The notice was subsequently withdrawn for 
reasons best known to Madhu Limaye and his 
associates. But the result of such motions of 
no-confidence against the Speaker and specially 
charging him for having lowered the Prestige of 
office by partiality towards che Government is 
disastrous. Such ugly scenes, as disorderly defiance 
of Speaker's rulings, interruptions by raising 
irrelevant points of order and staging a walk-out 
had become a common feature of the proceedings 
of Parliament prior to the Sixth House of the 
People elections. A typical case of flouting the 
Chair's directions happened on April 9, 1960 
when the Services of the Marshal of the House 
were requisitioned to bodily remove a socialist 
Member, Arjun Singh Bhadauria. In August 
1962, a Socialist Member flouted the authority 
of the Speaker and cast reflections on his impar- 
tiality. In December 1964, Dr Ram Manohar 
Lohia was suspended from the House for disobey- 
ing the Chair. Addressing a conference of pre- 
siding officers on October 29, 1966, Speaker 
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Hukam Singh stressed the need for finding a 
“permanent and lasting” solution of the problem 
of "repeated disorders" in Parliament and State 
Legislatures.? Satyanarayan Sinha, Union 
Minister for Parliamentary Affairs, called for a 
"Pathological diagnosis" of the causes of disorderly 
scenes in India's Legislatures." President Giri, 
in his inaugural address to the Speakers’ Confe- 
rence in New Delhi, in December 1970, raised 
the question whether any useful purpose was 
served by framing codes of conduct for legislators. 
"No member of Parliament or of a legislative 
body”, he said, "can hope to impress his consti- 
tuents by some act of his or some sensation!“ 
which makes headline news. But the majority 
of the legislators, the President observed, do not 
share this view. "In any event", he further add- 
ed, "there is no evidence that any member has 
in the slightest degree impaired his career by 
being the storm centre of disorderly scenes in 
Parliament or a State Legislature. Otherwise it is 
difficult to see why noisy interruption of parlia- 
mentary proceedings are becoming more and 
more frequent after each successive election.” The 
Speaker’s continued association with his party 
is an undeniable and a potential cause of such a 
vicious circle. When sitting Speakers, as Gur- 
dial Singh Dhillon, can be switched over to mi- 
nisterial posts, there is ample justification for 
lack of confidence in the impartiality of the 
Speaker and distrust thus caused breeds disorderly 
scenes and unruly members. 

But Bal Ram Jakhar, Speaker of the Seventh 
House of the People, excelled his mentor Gurdial 
Singh Dhillon. The Tribune reported" that the 
Speaker joined five Congress (I) leaders from 
Punjab* on April 30, 1980 in Delhi "to screen 
the list of seekers of the party tickets" and in do- 
ing so had "violated" one of the "most sacrosanct 
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conventions of the democratic form of Govern- 
ment.” It caused not a few eyebrows to be raised 
among veteran parliamentarians and sparked a 
controversy in the whole country. Despite the re- 
buttal of Darbara Singh, the Punjab Chief Minis- 
ter, Gurdial Singh Dhillon and Satpal Mittal, 
two other participants in the meeting, confirmed 
the Speaker's presence and sought to make it a 
non-issue by adding that Jakhar was there “mere- 
ly" for consultation in regard to the party can- 
didates for the Assembly segments forming his 
parliamentary constituency. Once the Speaker 
was elected on party ticket, Dhillon argued among 
other things, “the party's claim to utilise his 
services was natural.“ Whatever be the justi- 
fication, Jakhar's presence in a party meeting for 
the selection of party candidates for the Assembly 
poll is a matter of serious concern for the future 
of the parliamentary system in which the Speaker 
occupies a key position. The image of his inde- 
pendence and impartiality is shattered and what 
happens everyday on the floor of the House is its 
dear testimony. 


Powers and functions of the Speaker 


The functions and authority of the Speaker in 
India resemble more or less to those of the Speaker 
of the British House of Commons. He speaks for 
the House and to the House and, as such, is the 
principal spokesman of the House. Messages on 
behalf of the House and to the House are sent or 
received with the authority of the Speaker. All 
Bills passed by the House are authenticated by his 
signatures before they are sent to the Council of 
States for its consideration or to the President 
for his assent. He receives all petitions, appeals, 
messages and documents addressed to the House 
and all orders of the House are executed through 
him. 

Communications from the President to the 
House are made through the Speaker. When a 
message from the President, whether with respect 
to a Bill pending in Parliament or otherwise, is 
received by the Speaker, he reads it to the House 
and gives necesary direction in regard to the 
procedure to be followed for the consideration of 
matters referred to in the message, and in giving 
those directions he may suspend or vary those to 
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such extent as he may deem necessary." Similarly, 


all communications from the House to the Presi- 


dent are made through the Speaker in the form 


of a formal. address after a motion has been 


made and carried by the House. : 


The Speaker presides over the sittings of th 
House and conducts its proceedings. He decides 
who shall have the floor and all speeches and 
remarks are addressed to the Chair. He proposes 
and puts the necessary questions and announces 
the results. In consultation with the Leader of 
the House, the Speaker determines the order of 
business, the time to be allotted for different kinds 
of business, and sees that it is 
finished according to the Time Allocation Orders. 
He is the final judge to decide on the admissibility 
of questions, resolutions and motions. He must 
also certify, under Article 110 of the Constitu- 
tion, whether a Bill is a Money Bill or not. 
Every Money Bill, when it is transmitted to the 
Council of States is so certified by him, as also 
when it is presented to the President for his as- 
sent. The Speaker does not vote except in the 
case of a tie. 


The Speaker does not take part in the delibe- 
rations of the House, except in the discharge of 
his duties as the presiding officer of the House. 
He may, however, either on a point of order, or 
on a request made by a member, address the 
House at any time on a matter under considera- 
tion with a view to help and aid members in 
their deliberations.” Such instances are rare," 
but whenever he addresses the House tbose ex- 
pressions are not to be taken in the nature of a 
ruling. 

The Speaker exercises his powers and functions 
partly under the Constitution and partly under 
the Rules of Procedure of the House. He has 
also the power to deal with all matters which are 
not adequately provided for in the Rules of 
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taken up and 


510 


Procedure. He has, in fact, done so quite fre- 
quently” and now all such precedents have been 
embodied in book form as Directions of the 
Speaker and are made available to the members 
of the House. 'Fhe Speaker maintains perfect 
order and decorum in the House and has wide 
powers to check disorder, irrelevance and un- 
parliamentary language or behaviour. A member 
who shows disrespect to the Chair by not obeying 
his order may be punished by suspension from 
the service of the House, and any reflection on 
the action or character of the Speaker. for his rul- 
ing is a grave breach of order which will receive 
immediate and serious reproof. If the Speak- 
er is of the opinion that a word or words used in 
the debate are defamatory or indecent, or unpar- 
liamentary or undignified, he may, in his discre- 
tion, order that such word or words be expunged 
from the proceedings of the House.“ He may 
direct any member guilty of disorderly conduct to 
withdraw from the House, or adiourn* or suspend 
the business of the House in case of grave disorder. 
"However, when strong feelings exist or are 
aroused in the House, there are times when the 
Chair can appropriately be deaf or indeed 
blind. 

The Speaker announces the close of debates, 
is the guardian of the privileges of the House 
and protects the interests of the minorities. He 
also protects the House against encroachments by 
the Government. When Ministers tend to en- 
croach upon the rights of the members or refuse 
to answer questions, or circumvent the answers, 
or do not give sufficient information, it is, then, 
to Mr, Speaker that the members appeal to safe. 
guard and enforce their rights against the Execu- 
tive“ Various powers are conferred on the 
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Speaker in Satin to questions to Ministers. 
Though the guiding principles regarding admis- 
sibility of questions are laid down in the Rules 
of Procedure, their interpretation is vested in the 
Speaker. He may also vary the Question Hour, 
waive the rules relating to notice of questions, 
and permit a question to be asked at short notice 
if it relates to a matter of public importance and is, 
in his opinion, of an urgent character. Provision 
has been made in the Rules for half-an-hour dis- 
cussion on matters arising from the answers to 
questions provided they are of sufficient public 
importance, but the decision as to whether a 
matter conforms to the requirements of the rele- 
vant Rules rests with the Speaker. 

The Speaker also decides about the. admis- 
sibility of resolutions and motions. He decides 
whether a motion expressing want of confidence 
in the Council of Ministers is in order, and 
whether a ‘cut’ motion is or is not admissible un- 
der the Rules. His consent is required to a 
motion to adjourn the House for the purpose of 
discussing a definite matter of public importance, 
to a motion for discussing a matter of general 
public interest, and to any motion for adjourning 
the debate on a Bill His consultation is also 
necessary for the presentation of petitions to the 
House, for calling the attention of a Minister to 
any matter of urgent public importance and for 
any.member to point out a mistake or inaccuracy 
in a statement made by a Minister or any other 
member of the House. Further, the consent of 
the Speaker is required by a Minister desiring to 
make a personal statement explaining the reasons 
of his resignation from office. The Speaker's per- 
mission is likewise necessary if a member of the 
House wants to make a personal explanation. He 
can refer any matter to the Privileges Committee. 

But the chief function, and an arduous t00, of 
the Speaker relates to the judicious conduct of 
debates. He fixes a time limit for speeches, selects 
amendments to a Bill or a resolution to be dis 
cussed by the House. The Speaker is, in fact, the 
"Lord of the Debate" He must see that the 
debate centres on the main issue before the House 
and members do not wander accidentally or deli- 


Ordinances, Indiun Hxpress, New Delhi, Novem: 
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ressed his concern on the Seventeen Ordinances 
Dio between the period of the close of the 
Budget Session and the Winter Session in 
November 1980. 
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berately, in the realm of irrelevance. Then, there 
are constant appeals to him for his rulings on 
points of procedure and his ruling is final which 
must be accepted without demur. They constitute 
precedents which are collected for future guid- 
ance and cannot be questioned on a substantive 
motion. It is said of the Speaker of the British 
House of Commons that the Prime Minister "can 
do nothing right, but Speaker can do nothing 
wrong." This is, however, not true in India. 
Defiance of the rulings of the Speaker is rule now 
rather than an exception. When Speakers do not 
eschew party connections and are active partici- 
pants in the party affairs, the respect disappears 
with loss of faith in the independence and impar- 
tiality of the Speaker. 

The Speaker appoints chairmen of all Com- 
mittees of the House. “The Speaker", writes S. L. 
Shakdhar, is the supreme head of all Parlia- 
mentary Committees set up by him or by the 
House. He issues directions to the Chairmen in 
all matters relating to their working and the pro- 
cedure to be followed. He guides them holding 
periodical consultations with the Chairmen and 
the members. The Speaker reads all reports of 
the Committees and keeps in touch with their 
activities. All difficulties and matters of import- 
ance are referred to him for guidance and 
advice.“ He sees that any notice issued by a 
Committee or a minute of dissent of a member 
does not contain any words, phrases or expressions 
which are argumentative, unparliamentary, irrele- 
vant, verbose or otherwise inappropriate. He 
may, accordingly, amend it, if deemed necessary, 
before circulation. The Speaker himself is the 
ex-officio Chairman of some of the Committees 
of the House such as the Business Advisory Com- 
mittee, Rules Committee and the General pur- 
poses Committee. 


The Speaker presides over the joint sitting of 
both Houses of Parliament, wheneyer the Presi- 
dent calls it in the event of a disagreement 
between the House of the People and the Coun- 
cil of States and all the Rules of Procedure 
Operate in regard to the joint sitting under his 
directions and orders. However, if at any sitting 
of the House of the People a resolution for the 
removal of the Speaker from his office is under 
consideration, he is not to Preside at that sitting. 
The Constitution also prescribes certain of his 


85. Lal, A.B. (Ed.), The Indian Parliament, p. 34, 


NEL 

" (29 am 

duties; he is empowered to adjourn the 4 
to suspend its siting in the event of the absence 


of a quorum;" and he is authorised, in his dis. 


cretion, to permit any member of the House who 
is unable to express himself in Hindi or in 
English to address the House in his mother 
tongue." He has also the power to 

parties and groups in the House of the People.“ 


The Speaker is the ex-officio President of the 
Indian Parliamentary Group, which in India func- 
tions as the National Group of the Inter-Parlia- 
mentary Union and the Main Branch of the 
Commonwealth Parliamentary Association. He 
nominates, in consultation with the Chairman of 
the Council of States, personnel for various par- 
liamentary delegations to foreign countries, He 
may lead these delegations himself. The Speaker 
is also the Chairman of the Conference of Presid- 
ing Officers of Legislative Bodies in India. 


The House of the People has its own Secre- 
tariat and the conditions of service of persons 
appointed to the secretarial staff of either House 
of Parliament are regulated by Law of Parliament, 
The secretarial staff of the House functions direct- 
ly under the control of the Speaker and is respons- 
ible to no other authority. ‘The Speaker also 
controls the premises of the House and his 
authority within and without the House is undis- 
puted. He regulates admission of "strangers" and 
Press correspondents to the galleries and other 
precincts of the House. Visitors and Press corres- 
pondents, after their admission to the galleries, 
are subject to the discipline and orders of the 
Speaker. In the event of breach of his orders 
he may punish them by stopping their admission 
either for a definite or an indefinite period or, 
in serious circumstances involving contempt of 
the House or its members or the committees, 
censure them or, in extreme cases, commit. them 
to prison. “Summons to offenders are issued 
under his authority and it is sufficient for the 
courts if his orders merely state that the person 
is required to appear before the House on a 
charge of contempt of the House or a breach of 
privilege." 

The Speaker is, thus, the impartial custodian 
of the rights of the members of the House. For 
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him the humblest back-bencher is not less than 
a member, nor is the greatest Minister more than 
a member. He seldom speaks, but when he does, 
“he speaks for the House not to it.” The essence | 
of his impartiality lies in the way he maintains 
an atmosphere of fair play by ensuring that the 
Opposition have an opportunity to express their 
views and criticism, yet at the same time, seeing 
that there is no parliamentary obstruction to 
hinder the Government in the task of governing 
the country. The powers vested in the Speaker 
are intended to enable him that the House func- 
tions smoothly and it transacts its business effec- 
tively, efficiently and expeditiously. The Speaker 
would not, therefore, exercise his powers arbi- 
trarily or in such manner as to provent the 
House from functioning as the Speakers of the 
West Bengal and Punjab Legislative Assemblies 
did in 1967-68. The Page Committee, while 
commenting upon the duties and responsibilities 
of the Speaker and his relations with the House, 
observed, The fundamental principle is that the 
House, subject to the provisions of the Constitu- 
tion, is sovereign in the matter of its own rules of 
procedure and conduct of  business....Hence 
whatever powers have been conferred by the 
rules on the Speaker are intended to serve one 
purpose, ie. the House should be enabled to 
function at all times in the interest of the country 
and the powers conferred on the Speaker, should 
be used by him in the interest of the House.“ 
The Speaker must, therefore, possess high and 
varied qualities of character and intellect. He 
should be able, vigilant, thoroughly conversant 
with the Rules of Procedure and precedents, im- 
perturbable, tactful and should possess a sense of 
humour to relieve not only tensions in the House 
but also at times to relieve its monotony. This 
is a gift which may be either natural or culti- 
vated, but it is certainly a weapon of great po- 
tency with a wise and capable Speaker. The 
Thirty-ninth Amendment, which has now been 
rescinded, intended to protect this high dignitary 
from the jurisdiction of the courts in respect of 
all disputes arising out or in connection with his 
election to the House of the People. 
FUNCTIONS OF THE HOUSE 
Legislative competence 
India is a Union of States and, accordingly, all 
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legislative power is divided between the Union 
and the States. Parliament has exclusive power 
to make laws with respect to matters enumerated 
in the Union List—List I in the Seventh Schedule 
to the Constitution. With respect to the Concur- 
rent List—List III—both Parliament and State Le- 
gislatures have concurrent powers. Subject to the 
provisions of the Constitution, Parliament has the 
power to make laws for the whole or any part of 
India whereas the jurisdiction of a State extends 
to the whole or any part of the State. No law 
made by Parliament shall be deemed to be in- 
valid on the ground that it will have extra- 
territorial operation. Residuary powers of legisla- 
tion rest in Parliament and, accordingly, Parlia- 
ment has exclusive power to make any law with 
respect to any matter not enumerated in the Con- 
current List or the State List. When a Proclama- 
tion of emergency is in force Parliament is com- 
petent to make laws for the whole or any part of 
the territory of India with respect to any matter 
enumerated in the State List, but on the expiry 
of six months after the Proclamation of emer- 
gency has ceased to operate such law or laws cease 


to have effect. Parliament has also the power to 
legislate with respect to a matter enumerated in 
the State List in the national interest, if the 
Council of States has declared by resolution 
supported by two-thirds of the members present 
and voting that it is necessary and expedient to 
do so. The resolution so passed remains in force 
for such period as may be specified therein but 
in no case exceeding a period of one year.” If 
it appears to the Legislatures of two or more 
States to be desirable that any of the matters 
with respect to which Parliament has no power 
to make laws should be regulated in such States 
by Parliament and the State Legislatures — 50 
desiring have passed resolutions to that effect i 
becomes lawful for Parliament to pass a law for 
regulating that matter. It is open to other 
States also to consent ‘to or adopt such 
legislation.“ In case of repugnancy between the 
law of the Union and the law of the State 
the former shall prevail." Parliament has 
also the power to make any law for whole or amy 
part of the territory of India for implementing 
amy treaty, agreement or convention with any 
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other country or countries or any decision made 
at any international conference, association or 
other body.* 

The entries in the Union, Concurrent and 
State List are only legislative heads or fields of 
legislation and, accordingly, they demarcate the 
area over which the appropriate legislature can 
operate. From the classification of matters into 
the three Lists, competence of the House of the 
People has been questioned from time to time on 
particular matters before the House. It is the 
accepted practice in the House of the People that 
the Speaker does not give any ruling on a point 
of order raised whether a Bill is constitutionally 
within the competence of the House. The House 
also does not take a decision on the specific 
question of vires of a Bill“ The members ex- 
pres their views in the matter and advance 
arguments for and against the vires for the 
consideration of the House and the issue is 
decided accordingly. There, have, however, been 
occasions when the Speaker leaving the ultimate 
decision on the matter to the House has expressed 


his own views on the vires of Bills. In order to - 


help the House and the Speaker to decide disput- 
ed or complicated legislative proposals before the 
House, the Attorney-General may address the 
House on the suggestion of the Speaker or the 
House itself and give his opinion on the legal and 
constitutional aspects involved therein. 


Legislative functions 


The process of making laws is the business of 
Parliament as a whole; President, the Council of 
States and House of the People.“ 


The House can by itself do nothing, although 
the actual powers of the President and the Coun- 
cil of States are subject to limitations. A non- 
Money Bill may originate in any of the two 
Houses and it must be passed by both Houses if 
it has to become law. The House of the People, 
unlike the British House of Commons, has no 
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means to overrule the Council of States. In case 
of disagreement between the two Houses or if 
more than six months elapse from the date of 
the receipt of the Bill by the other House with- 
out the Bill being passed by it, the President 
may summon a joint sitting of both the Houses 
If at the joint sitting the Bill is passed by a ma- 
jority of the total number of members of both 
Houses present and voting, it shall be deemed 
to have been passed by both Houses of Parlia- 
ment. Here lies the supreme position of the 
House of the People. The will of the House is 
bound to prevail at the joint sitting on account 
of its numerical strength. f 
Financial functions 

"Who holds the purse, holds the power," wrote 
Madison in the Federalist. It is through the 
control of the nation’s purse that the House 
enjoys real supremacy over the Council of States. 
The Constitution provides that a Money Bill 
shall not be introduced in the Council of States. 
It should originate in the House of the People 
and when it passes therefrom, it is transmitted to 
the Council of States for its recommendations. 
The Constitution further requires that the Coun- 
cil of States should return the Bill to the House 
with or without its recommendations within four- 
teen days from the date of the receipt of the 
Bill by the Council, If the House accepts any of 
the recommendations made by the Council, the 
Bill is deemed to have been passed by both 
Houses of Parliament with those amendments. 
If the House does not accept the recommenda- 
tions of the Council, the Bill is deemed to have 
been passed by both Houses of Parliament in the 
original form as passed by the House of the 
People. If a Bill passed by the House and trans- 
mitted to the Council is not returned within 
fourteen days of its receipt, it is deemed to have 
been passed by both Houses of Parliament, after 
the expiry of fourteen days, in the form in which 
it was passed by the House of the People. The 
Council of States can only delay the enactment 
of a Money Bill for a period of fourteen days. 
Demands for grants are not submitted to the 
Council of States. The sanctioning of expendi- 
ture is the exclusive privilege of the House of 
the People. 


Electoral functions 


The elected members of both Houses of Par- 
liament form a part of the Electoral College for 
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the election of the President of India; the other : 


part of the Electoral College being the elected 
members of the Legislative Assemblies of the 
States. The Vice-President is elected by the 
members of an Electoral College consisting of 
the members of both Houses of Parliament. In 
the process of election of both the President and 
the Vice-President the House of the People en- 
joys co-equal powers with the Council of States. 
Controlling the Executive 
But the most important function of the House 
of the people is that of controlling the Executive. 
The Constitution makes the Council of Minis- 
ters collectively responsible to the House of the 
People and the responsibility of the Council of 
Ministers to the House involves a constant con- 
trol of the House over the Government; control 
and responsibility go together. Responsibility of 
Government means its resignation from office 
whenever the policy of the Government proves 
fundamentally unacceptable to the House. An 
obligation, therefore, rests on the House to exer- 
cise a day-to-day scrutiny over the activities of 
the Government in such a way that fundamental 
disagreement between the Executive and the re- 
presentatives of the people will be clear and 
manifest. If the actual and possible mistakes of 
the Government were not apparent, the Govern- 
ment might become irresponsible. Control by the 
House prevents irresponsibility since Ministers 
are constantly conscious of the fact that they will 
be called to account. 


The House maintains its control in two ways, 
The first is the constant demand in the House 
for information about the actions of Government, 
The second is the criticism that is constantly 
aimed at the Government in the House, These 
two methods are closely related to each other 
and take various forms. The most effective 
instrument by which the House seeks information 
from the Executive is the oral or written ques- 
tions. Any member of the House may, by follow- 
ing prescribed Rules, direct questions at Minis- 
ters and the Ministers at the beginning of each 
sitting of the House devote almost an hour to 
answering questions that have been put to them. 
The institution of asking questions is as highly 
developed in India as it is in Britain and is 
prominently distinguished from some of the 
Dominion countries, like Australia“ It is gene- 
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rally the most interesting part of the proceed - 
ings of the Hou'e and it provides the time when 
a member can make his mark and when Minis- 
ters, too, can make or mar their reputations. 
A member may also move for obtaining returns 
or supplying information on matters of public 
importance." Information may, again, be ob- 
tained by the House regarding the administra- 
tion by appointing Parliamentary Committees. 


The House is also a debating assembly. “A 
society,” writes Laski, “that is able to discuss does 
not need to fight, and the greater the capacity to 
maintain interest in discussion, the less degree 
there is of an inability to effect the compromises 
that maintain social peace.“ The most impor- 
tant function of the Opposition is to discuss and 
criticize matters of administration and policy- 
making and, thus, to make the Government to 
defend its intentions and practices. The best 
opportunity for the Opposition to criticize gov- 
ernmental policy as a whole is when it debates 
the reply on the Address of the President to 
Parliament. Another opportunity is when pub- 
lic finance, more especially proposals for expen- 
diture, are under discussion. At this stage, the 
Minister and his 
Ministry is under review. Demands for supple- 
mentary estimates similarly offer an opportunity 
for criticism. It must, however, be said that till 
March, 1977, there was no well organised strong 
Opposition to create an effective stir in Govern- 
ment by its criticism. The Janata Government 
recognised the worth of responsible Opposition 
within the framework of a parliamentary system 
and accorded to the Leader of the Opposition 
the status of a Minister of the Cabinet rank 
with all the privileges attached to the office. But 
after January, 1980, the Opposition is in comp- 
lete disarry and there is no cohesion among the 
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various Opposition parties and groups to present 
à united front and arrest the vagaries of the Gov- 
ernment effectively and in a responsible spirit. 
They combine together on ad hoc issues as and 
when it suits the parties or groups without 
any regard to the repercussions of their moving 
together on a specific matter on the body politic 
of the country. Proper restraint on the actions 
and policies of the Government is not possible 
under the circumstances, except the pre-planned 
Obstructionist strategy followed by walk-outs. 
In addition to these regularly scheduled 
debates, any member of the House may, after the 
notice and subject to the rules governing it, move 
a resolution expressing lack of confidence in the 
Council of Ministers. Motion for a vote of no- 
confidence is really a crucial occasion in the life 
of the Government as it decides its fate. So 
long as a Government can command a comfort- 
able majority,” it is not possible for such a 
motion to get through, still it creates embarrass- 
ment in the ranks of the Ministry and  agitates 
public opinion’” The most normal occasion for 
the criticism of the Executive is debate on a 
motion of adjournment. A member may, during 
a sitting, move the adjournment of the House 
for discussing a definite matter of urgent public 
importance. If the Speaker admits the motion, 
then, a full debate on the issue is held. The 
policies and actions of the Government are ex- 
posed by the Opposition and its lapses high- 
lighted. "The Government stoutly defends with 
reasoned arguments substantiated by authentic 
official material. If the Government fails to con- 
vince the House it must face the consequences. 
There is another kind of adjournment motion 
and it may be called the emergency adjournment 
motion. It is intended to raise discussion on 
matters of urgent public importance for a short 
duration and for calling attention of the Govern- 
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99. Morarji Desai's Government resigned in July, 
1979 on reduced strength of the Party when the 
vote of no confidence moved by Y.B. Chavan 
was under discussion. 

100. Not infrequently the Opposition behaves irres- 
ponsibly as it happened on the motion of no 
confidence against the Government in November 
1968. The liberty to oppose the Government 
was fully exercised by the Opposition parties, 
but when the turn came for the Leader of the 
Government (Prime Minister) to reply, Mrs. 
Indira Gandhi was ruthlessly shouted down. 
This is tantamount to destroying the values of 
parliamentary government, 
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ment. No formal motion is allowed. What the 
Rules require is that a member wishing to raise 
a debate should give a notice to the Secretary of 
the House clearly and precisely specifying the 
matter to be discussed. The notice must be 
supported by at least two other members. If 
the Speaker admits the notice, he will fix a day, 
in consultation with the Leader of the House, for 
discussion. The duration of the debate does not 
exceed two and à half hours. What is important 
to note here is that even a Government which 
commands an overwhelming majority in the 
House cannot prevent the ventilation of an 
important grievance and the Constitution gives 
to every member freedom of speech in Parlia- 
ment. 'The Halfan-Hour Discussion on matters 
arising out of questions, also, affords opportuni- 
ties for ventilating grievances. Other opportuni- 
ties for raising debates include the moving of 
resolutions and No ay. Vet- Named motion. 
Another device for raising important matters 
and ventilating whatever has happened and agi- 
tating the Members is the Zero Hour’ practice. 
It is entirely an Indian innovation and is un- 
known to the Rules of Procedure and Conduct of 
Business in the House. Nobody can say how did 
it originate and acquire the name. But the prac- 
tice goes back to early 1960, during the tenure of 
Speaker Hukam Singh. Immediately after the 
Question Hour and before other business was 
taken up the Speaker would permit ordinary 
Members of the House, who otherwise were over- 
shadowed by the presence of a host of veteran 
parliamentarians, to bring to the notice of the 
Government important matters and seek redress. 
The Members, thus, found that their voice coun- 
ted and began to use the opportunity freely and 
since it was an interregnum between the Ques- 
tion Hour and the other business to be taken up 
it came to be known as the Zero Hour. 
Originally, it was a useful device conducted in 
an atmosphere of orderly and fruitful proceed- 
ings, but soon it declined into a line of dis- 
order, uproar and pandemonium, often unbecom- 
ing of Parliament and almost invariably unpro- 
ductive. On February 17, 1981 the House was 
adjourned in a state of shock when Congress () 
and Lok Dal Members freely exchanged blows. 
On August 2, 1978 a Lok Sabha bulletin informed 
Members that there was no Zero Hour in the 
Rules of Procedure and Conduct of Business in 
the House. Anybody desiring to raise a matter of 
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wide public importance had to give appropriate 
notice under the relevant Rule, "Members are 
requested not to raise matters without the specific 
approval and consent of the Speaker.” On a 
Member's plea that it had been the practice of 
the House and the decision be reconsidered, the 
Speaker commented, "May I tell you that there 
is nothing like Zero Hour.” Speaker Hegde 
after consulting leaders of various political parties, 
offered to substitute five statements each day un- 
der Rule 377 after giving due notice to the 
Speaker and obtaining his consent. That system 
has worked well It was for instance, under Rule 
377 in the Monsoon Session in 1979 that the Cong- 
ress (I) managed to raise the matter of the Desai- 
Charan Singh correspondence and the related 
corruption charges, after having tried unsuccess- 
fully to raise it in other forms under other Rules, 
Consent is given to almost €very matter sought to 
be raised. Despite this outlet for Members’ 
grievances, Zero Hour lives on and thrives. 
Constituent functions 
The House together with the Council of States 
has the power to amend the Constitution, A Bill 
tọ amend the Constitution may originate in 
either House and it must be passed by each House 
of Pe liament by a majority of its total member- 
ship as well as by a two-thirds majority of the 
members present and voting. The Constitution, 
as said before, 


is said ‘ does not prescribe the method of 
resolving differences between the two Houses over 


à proposed amendment of the 
Article 108 relates to the proced 
for resolving the difference 0 

measure and does not apply to 
amendment. 

Miscellaneous functions 
Parliament has the 
Judges of the Suprem 


Constitution, 
ure prescribed 
ver a legislative 


a constitutional 


power for the removal of 


€ and High Courts on the 
grounds of proyed misbehaviour or incapacity 
and address for such a removal is required to be 
passed by each House of Parliament supported 
iy a ee of the total membership of that 

ouse by a two-thirds majori - 
bers of that fase Pele Reg 


may prefer a 
President, If 


Constitutional History of India 


the charge is preferred by the House, the Coun- 
cil of States investigates it or causes it to be inves- 
tigated. If the Council prefers the charge, the 
House investigates it or causes it to be investi- 
gated. The impeachment succeeds when the 
chamber investigating the charge passes a resolu- 
tion supported by a two-thirds majority of mem- 
bers present and voting that the charge is sus- 
tained. The removal of the Vice-President is only 
subject to the approval of the House of the Peo- 
ple after a resolution to that effect has been pass- 
ed by a majority of all the members of the 
Council of States. Approval of both the Houses 
is necessary at all stages and cverytime for the 
continuance in force of a Proclamation of Emer- 
gency, under Article 352, Proclamation declaring 
the failure of the constitutional machinery in 
a State, under Article 356, and a Proclamation 
relating to financial emergency, under Article 360, 
beyond the specified period of time. Rules and 
Regulations made by the various Ministries and 
Departments under the authority of delegated 
legislation are approved by both the Houses. The 
reports of the Union Public Service Commission, 
the Comptroller and Auditor-General of India, 
the Scheduled Castes and Tribes Commission and 
the Finance Commission are presented to both 
Houses for their consideration. If the Govern- 
ment makes a proposal to take an appointment 
out of the purview of the Union Public Service 
Commission, both the Houses should agree to such 
an exclusion. 
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Legislative procedure 

The Constitution does not prescribe a detail- 
ed legislative procedure. It merely says that a 
Bill, other than a Money or Financial Bill, may 
originate in either House of Parliament, and 4 
Bill shall not be deemed to have been passed by 
Houses of Parliament unless it has been agreed 
to by both Houses, either without amendment or 
with such amendments only as are agreed to by 
both Houses. A Bill pending in either House 
does not lapse if Parliament is prorogued. The 
dissolution of the House of the People causes 
the lapse of any Bill which is pending in it i 
which has been passed by the House but. is pen Y 
ing in the Council of States. But a Bill which 
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originated in the Council and is «till pending 
there does not lapse on account of dissolution. 
When the President has notified his intention to 
summon a joint sitting of both Houses of Parlia 
ment, a subsequent dissolution of the House of 
the People does not cause the Bill to lapse. 

The rest is covered by the Rules made by 
Parliament. These Rules prescribe an identical 
procedure in both Houses. A legislative Bill is 
required to be read three times in each House 
before it can be deemed to have been passed by 
both Houses of Parliament. An ordinary legis- 
lative measure may be introduced either by a 
Minister or by a Private Member. In the former 
case, it is known as a Government Bill and in 
the latter case it is classified as a Private Mem- 
bers Bill. A Government Bill and a Private 
Member's Bill both undergo an identical proce- 
dure. The three readings of a Bill involve four 
stages. The first reading relates to the motion 
to introduce a Bill and on its adoption the Bill 
is deemed to have been introduced. The Bill 
is also deemed to have been introduced if it is 
already published in the Gazeite of India. The 
second reading consists of two stages. The first 
Stage constitutes discussion of the principles of 
the Bill and its provisions generally on any of 
the following motions :—that it be taken into 
consideration; that it be referred to a Select 
Committee of the House; that it be referred to a 
Joint Committee of both the Houses with the 
concurrence of the Council of States; that it he 
circulated for the Purpose of eliciting public 
Opinion. Second stage in the Second Reading 
constitutes clause-by-clause consideration of the 
Bill as introduced or as reported by a Select or 
Joint Committee, as the case may be. The third 
reading refers to the discussion on the motion 
that the Bill (or the Bill as amended) be passed. 
Introduction of Government Bills 

A Minister desiring to introduce a Bill has to 
give seven days' notice in writing of his inten- 
tion to move for leave to introduce the Bill 
On the day appointed for introduction of the 
Bill, the Speaker calls the Minister in charge 
who moves the motion for leave to introduce the 
Bill. Unlike the House of Commons in Britain, 
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103. The Speaker may allow the motion for leave to 
9 to be made at a shorter notice. Div. 
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there is no practice in India of introducing a 
"Dummy Bill" A Bill must be complete by it- 
self, accompanied by a statement of objects and 
reasons together with a memorandum showing 
separately the recurring and non-recurring 
expenditure involved therein and the sanction 
of the President, if it is necessary. 


The motion to introduce the Bill is a formal 
business. By convention no debate takes place 
at this stage and the Speaker immediately puts 
the question to obtain the decision of the House. 
The House generally grants leave by voice. If 
the motion is opposed,™ the Speaker, after per- 
mitting, if he thinks fit, æ brief explanatory state- 
ment from the member who moves, and from 
the member who opposes the motion, may, with- 
out further debate, put the question?" When 
the motion is opposed on the ground that the 
Bill initiates legislation outside the legislative 
competence of the House, the Speaker may per- 
mit a full discussion thereon? 


After leave to introduce the Bill has been 
given, it is immediately published in the Gazette 
of India and is ready for the second stage. The 
Speaker may allow the publication of the Bill in 
the Gazette of India on a request from a member 
initiating the Bill even before the motion for 
leave to introduce the Bill has been made. In 
such a case, it does not remain necessary to ask 
for leave of the House to introduce the Bill and 
if the Bill is afterwards introduced it is not ne- 
cessary to publish it again. 


rm 


Second Reading 

The second reading consists of consideration of 
the Bill which can be divided into two stages. 
After the Bill has been introduced and its copies 
have been made available to all the members for 
their use," the member-in-charge of the Bill may 


104. For instance, in the case of the Preventive 
Detention (Amendment) Bill, 1954, the Con- 
stitution (Ninth Amendment) Bill, 1960, and 
the Acquired Territories (Merger) Bill, 1960. 

105. Rule 72. 

106. Ibid., Proviso. t 

107. Any member may object to any such motion 
being moved by the Minister if copies of the 
Bil have not been made available to the 
members at least two days before the day on 
which the motion is made. However, by con- 
vention the motion for consideration of the 
Bill is not made on the same day on which 
the Bill is introduced. 
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move that the Bill be taken into considera- 
tion by the House at once or on some future date 
specified in the motion or that it be referred to 
a Select Committee of the House, or to a Joint 
Committee of both the Houes, or that it be cir- 
culated for eliciting public opinion. Immediate 
consideration of the Bill is very rare unless it 
happens to be an urgent and a non-controversial 
measure. Reference to a Select Committee is the 
normal procedure. A motion for reference to a 
Joint Committee after being carried in the 
originating House is transmitted to the other 
House for its concurrence. A Bill relating to 
social matters or any matter which is new in the 
life of the nation and is likely to arouse a good 
deal of contoversy, is usually circulated for 
eliciting public opinion. After a motion for 
eliciting public opinon has been carried, the 
Secretariat of the House concerned addresses the 
State Governments asking them to publish the 
Bill in the State Gazette and give it wide publi- 
city in order to invite opinions from local bodies, 
recognised associations or individuals or associa- 
tions concerned with the provisions of the Bill. 
The State Governments collect all such material 
and transmit it to the Secretariat of the House. 
The Secretariat collects the — various opinions, 
makes a precis and issues them as papers 


to the Bill which are circulated to the members 
of the House. 


When one of the motions referred to above, 
has been made, then, either on the same day or 
à subsequent day the main principles underlying 
the Bill are discussed The member-in-charge 
of the Bill explains, elaborates and elucidates 
what the proposed measure will do and how the 


necessity of such a measure is timely and urgent. 
So will do other supporters of the Bill. The 


members opposing it criticise and attack the Bill. 
It should, however, be noted that this is not the 
time for detailed discussion or amendments and 
vote upon the clauses, It is the Bill as a whole 
which is discussed and amendments are proposed 
not to the Bill but to the motion for its imme- 
diate consideration, or circulation for eliciting 
public opinion, or reference to a Select Commit. 
tee or to a Joint Committee. After a debate on 
the main motion and any amendments thereto, 
it is put to the vote of the House, If the motion 
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is carried to refer the Bill to a Select Committee 
or a Joint Committee, it is ripe for consideration. 


Reference to a Committee 


When the motion that the Bill be referred to 
a Select Committee of the House is moved, the 
member-in-charge of the Bill indicates the names 
of the members who would compose the Com- 
mittee, as also the date by which the report of 
the Select Committee should be submitted to the 
House. The mover ascertains from the members 
in anticipation their willingness to serve on the 
Committee and includes only those who agree to 
be included.” The Speaker appoints the Chairman 
of the Committee from amongst its members. 
Where the Deputy Speaker is one of the mem- 
bers of the Committee, he automatically becomes 
its Chairman. In case it is moved that the Bill be 
referred to a Joint Committee, the member-in- 
charge indicates the number and names of the 
members constituting the Committee from the 
House as also the number of the members from 
the other House. The proportion of members 
from the House of the People is generally 2:1. 
The motion also indicates the quorum neces- 
sary for a meeting of the Joint Committee, the 
Rules of Procedure to be applied for the Conduct 
of its Business and a request to the other House 
to concur to the appointment of a Joint Com- 
mittee and communicate the names of its mem- 
bers to be appointed to the Committee. In 05 
Select Committee, the quorum is one-third o 
the total number of its members. A member who 
is not a member of the Committee may attend 
its meetings, but may not take part in its delibe- 
rations. A Minister, however, who is not a mem- 
ber of the Select Committee may, with jue 
sion of the Chairman, address the Committee 2 
any point under its consideration. The Chairm: 
of the Committee has a casting vote. 
r 
When a Bill has already been referred b » 
Select Committee, additional members can í 2 
sequently be appointed on the Committee er 
motion moved to that effect by the 5 5 eus 
incharge of the Bill and adopted by the Ho e 
110. The number of members is not fixed but yu 
from committee to committee. In the case js 
Government Bill, the name of the Minister 
charge of the Bill must be there while at " 
case of Privnte Member's Bill, the eel tho 
both the member-in-charge of the Bill e 
Minister in whose Ministry the subject unt jen) 
the Bill pertains are included in the mo 
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A Select Committee may appoint a Sub- 
Committee of its own for special consideratioa 
on a point or points involved in the Bill The 
report of the Sub-Committee is considered by 
the whole Select Committee. The Committee may 
hold its meetings whenever it deems it desirable, 
no matter whether the House is sitting or not. 
The meetings are informal and are held in pri- 
vate. One of the officers of the Secretariat of the 
House, nominated by ihe Secretary of the House, 
acts as Secretary of the Committee. The Minister 
concerned, with officers of his Ministry, is present 
at the meetings of the Committee to explain 
any point and to furnish any information which 
may be required. 

The Committee examines the Bill thoroughly 
and in detail; first there is a general discussion 
on the Bill, and then, there is a clause by clause 
discussion. Members are required to give notice 
of amendments a day in advance unless the 
Chairman waives it and allows an amendment :o 
be moved. The Committee has the power to 
summon any person to appear and give evi- 
dence and produce any papers or documents 
relevant to the issues involved in the Bill. 1t 
may ask for the production of any paper or do- 
cument or record which it deems essential for the 
discharge of its duties. But the Rules permit 
Government to decline the production of any 
paper, document or record if it thinks its pro- 
duction is not in the interest of the State or is 
prejudicial to its safety. The Committee may 
also hear experts or the representatives of special 
interests likely to be affected by the proposed 
measure. After hearing all such persons and 
the examination of the information supplied to 
it, the Committee comes to its own conclusion “as 
to whether the clause as it stands is adequate or 
covers the intention clearly. If in its opinion 
the wording is defective or the intention is not 
clearly expressed or the language is ambiguous in 
some material respects, the Committee proposes 
amendments or a revision of the clause.“ But 
the Committee cannot propose any amendment 
or revision which defeats the purpose of the Bill, 
All amendments, and revisions proposed by the 
Committee must be in conformity with the prin- 
ciples of the Bill to which the House had already 
agreed. The function of the Commitiee is to “see 
that provisions of the Bill bring out tie inten. 
tion behind the principles clearly, that there is 
no procedural defect in its working; that it does 
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not offend provisions of the existing law and the 
object proposed to be achieved is adequately 
brought out.” Here ends the first stage in the 
Second Reading of the Bill. 


Report of the Committee 

After the individual clauses have been exa- 
mined and discussed and all schedules, etc., 
thereto, the Select Committee prepares its report. 
It consists of two parts; the first is explanatory 
and contains the points which, the Committee 
considers should be incorporated in the Bill or 
the reasons for amending, modifying or recasting 
any of the clauses, and the second part consists 
of the Bill as amended by the Select Committee. 
The decisions are arrived at by a majority of the 
members present and voting. Members dissenting 
may append minutes of dissent with their explana- 
tions. The Committee usually submits its report 
to the House within the time laid down in the 
motion for reference of the Bill to the Committee. 
If it cannot complete its labours within the given 
time, a request is made to the House for exten- 
sion. If no time is fixed in the original motion, 
the Rules provide that the Committee must re- 
port to the House within three months from the 
date on which the House adopted the motion for 
reference of the Bill to the Select Committee. 

The Chairman of the Select Committee or any 
member authorised by the Select Committee 
presents the Report to the House. While present- 
ing the Report, the Chairman or the member 
may make any remarks, but he must confine him- 
self to a brief statement of facts. There can be 
no debate. After the Report has been presented 
and its copies circulated among the members, 
the raember-in-charge of the Bill may move that 
the Bill as reported by the Select Committee 
may now be taken into consideration or that the 
Bill as reported may be recommitted to the Select 
Committee or to a different Committee with or 
without instructions or that the Bill as reported 
be circulated or recirculated for eliciting public opi- 
nion for further opinion thereon. If the House 
agrees to consider the Bill as reported by the Select 
Committee, it enters into second stage of the 
Second Reading when the Bill is discussed clause 
by clause. Discussion takes place on each clause 
of the Bill and amendments to clauses are moved. 
Members are required to give notice of amend- 
ments one day before the day on which a parti- 
cular clause is to be taken up for consideration. 
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The Speaker determines the admissibility of 
amendments and selects therefrom amendments 
to be discussed. Each amendmnt and each clause 
is put to the vote of the House. Sometimes for 
convenience and in order to save time clauses are 
put en bloc, unless any member desires to speak 
on any particular clause. The amendments form 
a part of the Bill if they are accepted by a majo- 
rity of members present and voting. The conside- 
ration of the Preamble is postponed until after 
the clauses have been considered to enable its 
amendment in consequence of amendments in the 
clause. Consideration of particular clauses also 
can be postponed if deemed convenient. After 
the clauses, schedules enacting formula and Short 
Title of the Bill have been put to vote and dis- 
posed of, the Second Reading of the Bill is over. 


Third Reading 

Thereafter the member-in-charge of the Bill 
makes a motion that the Bill as settled in the 
House be passed. The debate on such a motion 
is known as the third reading, although no time 
is made. The debate on the third reading of a 
Bill is of a restricted character. It is restricted 
to the matter contained in the Bill. The Rules 
provide that the discussion must be confined to 
submission of arguments either in support or re- 
jection of the Bill. The details of the Bill cannot 
be referred to further than is necessary for the 
purpose of such arguments, which should be of 
à general nature. No amendment may be moved 
Which is not formal or verbal or consequential 
upon any amendment having been made to the 
Bill during the consideration stage. The motion 
is then put and voted upon. If a majority of the 
members present and voting Support it, the Bill 


is deemed to have been passed by the House of 
its origin. 


Bill becomes Law 


The Bill is, then, transmitted to the other 
House for its concurrence. A message from the 
originating House signed either by the Presiding 
Officer or the Secretary is sent to the other 
House. The message is read in the House and 
copies of the Bill are laid on the table. There. 
after any Minister may give notice that the Bill 
be taken into consideration. The subsequent 
procedure of discussion and amendment js the 
same as in the originating House. After the Bill 
is passed by the receiving House, it is sent back 
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to the originating House with amendments if any, 
If the receiving House passes the Bill in the same 
form in which it came from the House of its 
origin, it is presented to the President for his 
assent. The President may give his assent thereto, 
or withhold it, or return it for reconsideration of 
the Houses, with or without a message suggesting 
amendments. When the Bill so returned by the 
President has been reconsidered by both the 
Houses and is again passed by the two Houses 
with or without amendments and presented to 
the President for his assent, the President can 
no longer withhold it, and must give his assent 
thereto." A Bill, thus becomes law. 


Disputed Bills and Joint sittings 

If a Bill passed by one House and transmitted 
to the other is amended by that House, it goes 
back to the House where it originated. If the 
House originating the Bill does not agree to 
the amendment or amendments or makes further 
amendments to which the other House does not 
agree, the President may summon a joint sitting 
of the two Houses. The Speaker presides and 
the Rules of the House of the People are made 
applicable at a joint sitting. Amendments can 
be moved at a joint sitting, but only such 
amendments are admissible as have been made 
necessary by the delay in the passage of the Bill, 
or may arise out of amendments, if any, proposed 
by one House and rejected by the other. The 
decision of the Presiding Officer with regard to 
the admissibility of amendments is final. The Bill 
is deemed to have been passed by both the 
Houses if a majority of the members present and 
voting at a joint sitting agree to it.” 

A joint session may also be summoned if a 
Bill passed by one House is rejected by the other, 
or if more than six months elapse from the date 
of the reception of the Bill by the other House 
without the Bill being passed by it.“ 


Private Members’ Bills 

Since 1965 the last two and a half hours Fi 
the Friday sittings are normally allotted for na 
transaction of Private Members’ Business. 
vate Members’ Business consists of Resolutions 


of 
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two are to be dealt with on a particular Friday. 
In practice, it means that every alternate Friday 
is made available for Private Members' Bills, the 
other Friday being devoted to Private Members' 
Resolutions. 

The procedure in the case of Private Mem- 
bers' Bills is the samesas for Government Bills, 
except for some special features. The notice 
for leave to introduce a Bill must be accom- 
panied by a statement of objects and reasons, 
the recommendation and sanction of the Presi- 
dent required for the introduction or consider- 
ation of the Bill, memoranda showing the 
financial effect of the Bill, etc. A notice may 
be disallowed, if it is not complete in any 
respeot or the Bill isotherwise defective. The 
Speaker has the inherent power to disallow 
notice of a Bill, if he thinks that it is not pro- 
per to include it in the List of Business. There 
is a committee on Private Members’ Bills and 
Resolutions consisting of not more than 15 mem- 
bers nominated by the Speaker for one year. 
The Chairman is appointed by the Speaker from 
among the members of the Committee. If the 
Deputy Speaker happens to be a member of the 
Committee, he is appointed Chairman automati- 
cally. The functions of the Committee are: 


(1) To examine every Bill seeking to amend 
the Constitution before a motion for leave to 
introduce the Bill is included in the List of 
Business. The Committee since its inception 
has taken this matter very seriously and laid 
down certain principles. One of these states 
that "the Constitution should be considered as 
a sacred document—a document which should 
not be lightly interfered with and should pe 
amended only when it is found absolutely neces- 
sary to do so....Such amendments should nor- 
mally be brought by Government.” 

(2) To examine all Private Members’ Bill 
after they have been introduced and before they 
are taken up for consideration in the House 
and to classify them according to their nature, 
urgency and importance into two categories, 
Category A and Category B. Bills in Category A 
have precedence over those in Category B. 

(3) To recommend the time that should be 
allocated for the discussion of the stage or stages 
of a Private Member's Bill and also to indicate 
the different hours at which the various stages of 
the Bill in a day shall be completed. 
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(4) To examine every Private Member's Bill 
which is opposed in the House on the ground 
that the Bill initiates legislation not within the 
legislative competence of the House. The 
Speaker considers such objection prima facie ten- 
able. 

(5) To recommend time limit for the discus- 
sion of Private Members’ Resolutions and other 
ancillary matters. 


Financial Legislation 

The principles involved in the financial proce- 
dure are essentially the same as followed in the 
British House of Commons. Financial initiative 
in both the countries is the exclusive right of 
the Government. Secondly, the House of the 
People in India, as the House of Commons in 
Britain, has the exclusive right to vote supplies 
and to sanction the levy of taxes and  imposts. 
Finally, in both countries, taxation, and appro- 
priation and expenditure from public funds need 
legislative authorization. 


Money Bills 

The Constitution provides for a special 
procedure in regard to Money Bills. A Money 
Bill may not be introduced in the Council of 
States™ and it cannot be introduced without the 
recommendation of the President. When it is 
passed in the House of the People, it is trans- 
mitted to the Council of States, with the 
Speaker's certificate that it is a Money Bill and 
the decision of the Speaker on this point is 
final. The Council of States cannot reject a 
Money Bill, but it may, within fourteen days of 
its receipt, return it to the House of the People 
with its recommendations. The House may 
either accept or reject all or any of the recom- 
mendations of the Council of States. If the 
House of the People accepts any of them, the 
Money Bill shall be deemed to have been passed 
by both Houses with those amendments. If the 
House does not accept any of the recommenda- 
tions of the Council of States, the Money Bill 
shall be deemed to have been passed by both 
Houses in the form in which it was passed by 
the House of the People If the Bill is not 
returned to the House within fourteen days, it 


114. Article 109(1). 
115. Article 109(2) (3) (4) 
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shall be deemed to have been passed by both 
Houses at the expiration of the stipulated 
period in the form in which it was passed by 
the House of the People." When it is presented 
to the President for assent the provision by 
which the President may return the Bill to the 
Houses for reconsideration does not apply.” 

A Money Bill cannot be introduced or moved 
except on the recommendation of the President. 
According to Article 110 a Bill is deemed to be 
a Money Bill if it contains only provisions 
dealing with all or any of the following matters : 

(a) the imposition, abolition, remission, al- 
teration or regulation of any tax; 

(b) the regulation of the borrowing of 
money or the giving of any guarantee 
by the Government of India, or the 

. amendment of the Law with respect to 
any financial obligation undertaken by 
the Government of India; 

(c) the custody of the Consolidated Fund"* 
or the Contingency Fund of India” the 
payment of moneys into or the with- 
drawal of money from any such fund; 

(d) the appropriation of moneys out of the 
Consolidated Fund of India; 

(€) the declaring of any expenditure to be 
expenditure charged on the Consolidat- 
ed Fund of India or the increasing of 
the amount of any such expenditure; 

(f) the receipt of money on account of the 
Consolidated Fund of India or the Public 
Accounts of India or the custody or the 
issue of such money or the audit of the 
accounts of the Union or of a State; or 

(g) any matter incidental to any matter re- 
ferred to above from (a) to (f).” 


The use of the word “only” at the beginning 


116. Article 109(5). 
117. Proviso to Article 111. 
118. All funds received by the Government of India 


form the Consolida ia^ 
Web abus d ted Fund of India' from 


m for its expenditure and. repayment of debts. 


ceeding the authorised expenditure. The fund 
facilitates advances subject to — — 
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of the definition of a Monty Bill is significant. 
The Constitution prescribes two conditions for 
a Bill. to be regarded as a Money Bill. Firstly, 
it must deal with all or any matters contained in 
Article 110 (I). Secondly, the provisions of the 
Bill must deal only with such matters and not 
with any other matter. It is, therefore, not 
possible to enact as a Morfty Bill anything which 
changes the law in other respects. lt must be 
a Money Bill, pure and simple. A Bill which 
imposes fines, penalties, or licence fees, or deals 
with taxes inposed by the local authorities is 
neither a Money Bill nor a Financial Bill. A 
Money Bill when it is presented to the President 
of India for his assent must be accompanied by 
a certificate of the Speaker that it is a Money 
Bill The President shall not withhold his 
assent from a Money Bill passed by Parliament. 
This is in pursuance of the supremacy of Parlia- 
ment in the matter of finance. 

It is necessary to distinguish Money Bills from 
Financial Bills. Money Bills are those which are 
defined in Article 110 as referred to above, 
Financial Bills are other Bills containing finan- 
cial provisions but to which the provisions of 
Article 110 are not applicable. Financial Bills 
also cannot be introduced without the recom- 
mendation oí the President, and must not be 
introduced in the Council of States.” Whereas a 
Money Bill is transmitted to the Council of 
States for its consideration and recommendation 
alone and it has no right to amend it, a Finan- 
cial Bill can be amended by the Council. It 
rests with the Speaker of the House of the 
People to deiermine whether a Bill is a Money 
Bill or not. The Council of States has no right 
to question the certificate subscribed by the 
Speaker that the Bill is à Money Bill. 


The Budget 
The Constitution has adopted the fundamental 
principles governing the British financial system 
that is, parliamentary control over the receipt 
and expenditure of public money. These prin- 
ciples are: 
(1) no tax can be imposed except with the 
authority of Parliament; 
(2) no expenditure can be incurred except 
with the sanction of Parliament; 
Do Ea ISI Sid 
120. Article 117. 
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(3) mo tax can be imposed or expenditure 
incurred unless asked for by the Execu- 
tive. It means that financial initiative 
rests with the Executive alone; and 


(4) all expenditure except that specifically 
charged by any enactment of Parliament 
requires to be sanctioned on an annual 
basis. This is called the principle of 
annuality. 

The expenditure for any financial year, thc 
period between April I and March 31, must, 
theretore, be sanctioned either totally or in part 
by Parliament before the expiry of the previous 
hnancial year. That is to say, the Annual Finan- 
cial Statement or the Budget must be passed 
whether totally or in part before March 31 of each 
year. The Budget is ordinarily presented 10 
Parliament in the month of February each year 
in two parts—the Railway Budget and the General 
Budget. The Railway Budget exclusively deals 
with the receipts and expenditure relating to 
Railways and it is separately presented by the 
Minister for Railways." | The General Budget 
deals with estimates of all the Departments of the 
Government of India excluding Railways and is 
presented by the Finance Minister. The proce- 
dure in case of the Railway Budget and the 
General Budget is the same. 


The Budget or the Annual Financial Statement, 
as the Constitution names it, must show separate- 
ly the expenditure charged on the Consolidated 
Fund of India and the sums required to meet 
other expenditure proposed to be made from the 
Consolidated Fund of India. It must also distin- 
Buish expenditure on revenue account from 
other expenditure." The expenditure charged 
on the Consolidated Fund of India comprises : 


(a) the emoluments. and allowances of the 
— ——̃ ʒ—ʒ—àäü6— 


121. Before 1971 the Railway Budget gave to General 
Revenues a fixed dividend of 4.5 per cent. The 
Railway Convention Committee of 1971 
recommended that the existing rate of divi- 
dend at 4.5 per cent of the capital invested in 
the Railways up to 1963.64 with an addition 
of one per cent in lieu of passenger fare 
tax and as 6 per cent the capital invested after 
March 31, 1964 should continue to be paid 
by thé Railways to the General Revenues 
during the period 1971-72 and 1972-73 subject 
to certain concessions and exemptions 
recommended by the Committee. 

122. Article 11202). 
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President and other expenditure relating 
to his office; 


(b) the salaries and allowances of the Chair- 
man and the Deputy Chairman of the 
Council of States and the Speaker and 
the Deputy Speaker of the House of the 
People; 


(c) debt charges for which the Government 
of India is liable including interest, 
sinking fund charges and redemption 
charges and other expenditure relating 
to the raising of loans and the service 
and redemption of debt; 


(d) (i) the salaries, allowances and pensions 
payable to or in respect of judges of 
the Supreme Court, 

(ii) the pensions payable to or in res- 
pect of the Federal Court, . 

(iii) the pensions payable to or in res- 
pect of judges of any High Court 
which exercises jurisdiction in rela- 
tion to any area included in the 
territory of India or which at any 
time before the commencement of 
the present Constitution exercised 
jurisdiction in relation to any area 
included in a Province correspond- 
ing to a State specified in Part A of 
the first Schedule; 


(e) the salary, allowances and pension pay- 
able to or in respect of the Comptroller 
and Auditor-General of India; 


(f) any sums required to satisfy any judg- 
ment, decree or award of any Court or 
arbitration tribunal; 

(g) any other expenditure declared by the 
Constitution or by Parliament by law 
to be so charged. 

The expenditure charged on the Consolidated 
Fund of India is not submitted to the vote of 
Parliament, but either House of Parliament can 
discuss it. It is non-votable. The other expen- 
diture is submitted in the form of demands for 
grants to the House of the People. The House 
may assent, or refuse assent to any demand, or 
assent to any demand subject to a deduction of 
the amount specified therein. It is votable, but 
no demand for grant can be made except on the 
recommendation of the President. 
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Stages in Financial Legislation 
‘The Annual Financial Statement or the Budget 
has to pass through five stages: (1) Introduction 


or presentation; (2) General 


discussion; (3) 


Voting of demands; (4) Consideration and pass- 
ing of the Appropriation Bill, and (5) Conside- 
ration and passing of the taxation proposals; the 
Finance Bill. 


a) 


(2) 


„by the Budget 


Introduction or Presentation. The 
Budget session of Parliament commences 
in mid-February when the Railway Minis- 
ter introduces the Kailway Budget aud 
subsequently the Finance Minister intro- 
duces che Financial Statement in the 
House of the People. It is accompanied 
Speech made by the 
Finance Minister. II is an importaut 
event as it unfolds the fiscal and econo- 
mic policy of the Government for the 
cnsuing year. ‘Lhe copies of the Budget 
together with the Expianatory Memorau- 
dum are printed ana circulated among 
members tor their reierence. The Buu- 
get contains the estimates of receipts and 
expenditure. The Explanatory Memoran- 
dum contains a comparative statement 
of such receipts and expenditure for the 
current year and the next year and rea- 
sons for any increase or decrease in the 
amounts. The memorandum also turni- 
shes other informat.on relating to esti- 
mates. 


General discussion. Alter the Budget 
has been presented, money has to be 
asked for as Demands tor Grants, Here 
the Budget is dealt with in two stages— 
4 general discussion, and the demands 
lor specific grants, A general discussion 
of the Budget as a whole is spread over 
3 or 4 days. It is customary for the Lea- 
der of the Opposition to initiate the dis- 
cussion. No discussion of details and no 
cut motions are in order at this stage. It 
is a general discussion which covers ail 
items of expenditure including those that 
are ‘charged’ and are 


review and criticism of the administra- 
tion of the various Departments, the 
general problems connected with the na- 


(3) 
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tion’s finances and the principles involved 
in the Budget proposals. Following the 
British practice, the major part of the 
time for the Budget discussions is 
allowed to the Opposition to review the 
work of the Government for the year 
and ventilate grievances of the people. 
The discussion is political rather than 
financial. No vote is taken during the 
general discussion, But the Finance 
Minister has the right to reply at the 
end of the discussion. 

Discussion and Voting. With the gene- 
ral discusion the work of the Coun- 
cil of States is complete so far as the 
Annual Financial Statement is concerned. 
But the House of the People, after 
general discussion is over, proceeds to 
the voting of demands not charged on 
the Consolidated Fund ol India. 


The voting of demands is the exclusive 
privilege of the House and the Council 
nas no share in it. The House of the 
People has the following powers in res- 
pect of each demand: (i) to assent to 
the demand; or (ii) to refuse it; Or 
(iii) to reduce it. The House has no 
power to increase a demand, or to alter 
the destination of a grant, or to pee 
any condition as to the appropriation 
of the grant. 


The time for debates on the esti- 
mates is determined by the Speaker m 
consultation with the Leader of the 
House. Reports of the activities of 
different Ministries during the preced- 
ing year are circulated among the - 
bers for their references, When : 
demand for grant of a Ministry + 
moved it comes under scrutiny and the 
debate, which usually extends to er 
more than two days, rivets on the wor à 
ing of the Ministry and its n 
tive policy. But the real debate A 
place when amendments are prop? I 
either for the reduction of the amoun 
demanded or for the omission or reduc 
tion of any item in any grant. 

The voting on the demands must 


conclude on the fixed day when 2 
is applied and all outstanding dem 
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(4) 
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are put to vote and disposed of, no 
matter whether they have been discuss- 
ed or not. 


Appropriation Bill. The next stage is 
the Annual Appropriation Bill which 
must be passed into a statute. All the 
demands voted by the House of the 
People and the expenditure charged 
on the Consolidated Fund are put to- 
gether and incorporated in a Bill called 
the Annual Appropriation Bill. The 
allotment of time for the different stages 
of the Bill is determined by the Speaker 
and debate on the second reading of the 
Bill is general. When the Bill is moyed 
for consideration, debate is restricted to 
those points only which have not been 
discussed during the ^ debates on esti- 
mates. Amendments may be moved for 
reduction in the expenditure alone. No 
amendments to the grant as voted by 
the House previously, or altering its 
destination or varying the amount charge- 
ed on the Consolidated Fund, are ad- 
missible. 


The Appropriation Bill having passed 
through all the stages is finally voted 
upon. If passed by the House of the 
People it is certified by the Speaker 
as a Money Bill and transmitted to the 
Council of States. The Council must 
return it to the House with its recommen- 
dations, within fourteen days. It is for 
the House to accept or reject these 
recommendations, if any. The assent of 
the President to the Appropriation Bill 
is just a matter of formality. He cannot 
return a Money Bill for reconsideration. 
An Appropriation Act embodies the 
authority given by the House, with the 
assent of the President, to Government 
to spend money as authorised in the 
Act. Without such an authority the 
Governmeiſt cannot incur any expen- 
diture. The Comptroller and Auditor. 
General of India would hold a payment 
illegal and unauthorized if it were made 
without authorization in the Appropria- 
tion Act. If the Government subsequ- 
ently finds that the money granted un- 
der any head is insufficient for its needs, 
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it again comes to the House for a sup- 

plementary grant. The supplementary 

grants are embodied in one or more 

appropriation Bills which must be pass- 

ed by the House before the end of the 

financial year. p 

(5) The Finance Bill. The Finance Bill 

incorporates the financial proposals of 

the Government for the ensuing year 

and is presented to Parliament at the 

same time as the Budget. The proce- 

dure followed. is that of a Money Bill. 

The Discussion of the Finance Bill in 

the second reading is confined to gene- 

ral principles. It is only in the Select 

Committee that the Bill is considered 

in detail and amendments are moved. 

Clause by clause consideration of the 

Bill follows after the presentation of the 

Committee Report. The scope of amend- 

ments is limited to ls for the 

reduction or abolition of a tax. The 

financial proposals become operative im- 

mediately after the presentation of the 

Budget under the Provincial Collection 

of Taxes Act, 1931. The Finance Bill 

must be passed before the end of April. 

Since the expenditure sanctioned in the 

ing Budget expires on March 31, and the discus- 

sion on the Budget for the Current year can go 

on till the end of April or beyond, it becomes 

necessary to keep the Government functioning 

pending the final supply; The Constitution, 

accordingly, provides for grants in advance to be 

made by Parliament, that is, Vote on Account. 

The House of the People votes provisionally early 

in March about a 12th of the estimated expendi- 

ture under various grants. The necessary Appro- 

priation Bill for this amount-as-also a similar 

amount in respect of the "charged" expenditure 

is passed. There is no discussion on a Vote on 

Account as it is an unavoidale formality and a 
sheer necessity. 


PARLIAMENTARY COMMITT: 

The Committee System s 
The principle of appointing committee is not 
a modern development. It is as old as Parliamen- 
tary system itself. The British Parliament soon 
after its organisation realised that, as a delibera- 
tive body, it could not do its work effectively and 
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efficiently, although the business it transacted at 
that stage of its career was very light and simple. 
It, accordingly, started the practice of appointing 
its committees and delegating to them the more 
detailed consideration of work. With the growth 
of the parliamentary work and with a view to en- 
sure its smooth, efficient and expeditious disposal 
the utility and the number of Committees increas- 
ed tremendously and the House of Commons 
today relies more on Committees for expertise 
scrutiny and consideration of legislation and 
other matters which Parliament is to decide and 
determine. 


The history of the committee system in India 
goes back to 1854 when the first legislature was 
established. The Legislative Council appointed its 
own committee to consider what should be its 
standing orders. Since then it became a practice 
for the Council to appoint from time to time com- 
mittées to deal with varied matters. The existing 
committees may be divided into: (1) Ad Hoc 
Committees, and (2) Non-Ad Hoc Committees. In 
the former category come Select Committees and 
Joint Committees. Committees in the latter 
category may be classified according to their func- 
tions. The following classification ^ borrowed 
from S.S. Mores Practice and Procedure of 
Indian Parliament? presents a matter of fact ana- 
lysis : 

(a) Committees to enquire : 
(1) Committee of Petitions, 
(2) Committee of Privileges. 
(b) Committees to scrutinise : 
(1) Committee on Government Assur- 
ances, 


(2) Committee on Subordinate Legis- 
lation, j 

9 Committees of an administrative charac. 

ter OET MA to the business of the 


(1) Committee on Absence of Members 
from the sittings of the House, 

(2) Business Advisory Committee, 

(3) Committee on Private Members 
Bills and Resolutions, 

(4) Rules Committee, 


123. PP. 516-17. 
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(d)) Committees dealing with provision of 
facilities to Members: 

(1) General Purposes Committee. 

(2) House Committee. 

(3) Library Committee. 

(4) Joint Committee on Salaries and 
Allowances of Members of Parlia- 
ment. 

(€) Financial Committees: 

(1) Estimates Committees. 

(2) Public Accounts Committee. 

(3) Committee on Public Undertakings. 

The Ad Hoc Committee may be broadly classi- 

fied under two heads: 
. () Ad Hoc Committee constituted from 
time to time, either by the House of the People 
on a motion adopted in that behalf, or by the 
Speaker, to inquire into and report on specific 
subjects.“ 

(2) Committees set up to advise the House. 
Under this classification come Select or Joint 
Committees on Bills which are appointed on a 
motion made in the House to consider and report 
on a specific Bill. 


A Committee on Public Undertakings has re- 
cently been constituted to invest gate into the 
working of public undertakings. 


Select Committees 

Select Committees are appointed on individual 
Bills and for making some investigation, inquiry 
or compilation. The first Select Committee 
was appointed in 1854 and since then the suc 
ceeding Legislatures have invariably appointed 
mumerous such committees. Select Committees, 
whether for a Bill or for making other investi- 
gation, have proved themselves a conven- 
ient instrument for detailed examination of Bills 
and other problems undér inquiry. The Speaker 
remarked im 1955, "when we meet in the com- 
mittee we do not represent parties, we function 
as à whole House and we do what, we think, 
the best in the interest of the House.” The Par- 
liamentary Committees help to save time for the 


124, For instance, the Committee on the Conduct of 
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House to discuss important matters and prevent 
Parliament from getting lost in details and there- 
by losing its hold on matters of policies and broad 
principles. Apart from this, the very complexity 
and technical nature of modern business makes 
it necessary, that it should be closely scrutinised 
in @ business-like manner, availing of outside 
technical or expert advice, whenever necessary. 
The Speaker, accordingly, aptly suggested that 
the House should rather appoint large Select Com- 
mitiees and leave the “matter to be thrashed out 
there than in a bigger House.” 


Members of a Select Committee are appointed 
or elected by the House itself or nominated by 
the Speaker. The willingness of the members 
desired to serve on the committee is ascertained 
beiore a proposal for appointment or nomination 
is made. ‘The chairman is appointed by the 
Speaker from among its members, but if the 
Deputy Speaker happens to be a member of the 
committee, he shall be appointed chairman, 
One-third of the total membership constitutes 
the quorum and a majority vote determines the 
decision of a committee, The chairman is entitled 
to a casting vote in case of a tie. A committee 
can appoint its own sub-committee. The meetings 
of a committee are private and are normally held 
in the precincts of Parliament House. It may send 
for persons to give evidence and produce papers 
and records. The report is presented by the 
chairman. of the committee or a member autho- 
rised by the committee, Members dissenting from 
the majority report may submit minutes of dissent, 
The Speaker has the power to give directions 
to the committee with a view to regulating its 
procedure and the organisation of its work, The 
committee becomes functus officio as soon as it 
has, presented its final report, 


Joint Committees 

In order to avoid duplication of proceedings 
a Bill may be referred to a Joint Committee 
composed of members of both Houses. A Joint 
Committee also saves time and helps to bring 
about and develop good understanding, an ap. 
preciative spirit and co-operation between the re. 
Presentatives of both the Houses, A motion for 
the appointment of a joint committee and re- 
ference of a Bill to such a committee after being 
carried out in the originating House is transmit- 
ted to the other House for its concurrence, The 
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member-in-charge of a Bill indicates the number 
and names of the members constituting the com. 
mittee from the House to which he belongs as 
also the number of the members from the other 
House. The proportion of members from the 
House of the People and the Council of States 
is two to one. 


INDIVIDUAL COMMITTEES 

Business Advisory Committee i 

The Business Advisory Committee of the. Lok 
Sabha consists of the Speaker and not more than 
fourteen members nominated by him. The Spea- 
ker is its ex-officio chairman, As the membership 
of the Committee is limited and there are quite 
a large number of Opposition groups, it is not 
possible for the Speaker to nominate members 
from each and every group. However, in order 
to make the Committee as broad-based as possible 
certain. prominent unattached members and mem- 
bers of some of the Opposition groups, who, do 
not find representation in the Committee, are 
invited by the Speaker to attend its sittings. The 
invited members have neither the right to vote 
nor are they counted for the purpose of a quorum. 


The function of the Business Advisory Commit- 
tee is to recommend the time that should be 
allocated for discussion of the stage or stages of 
such Government Bills or other business which 
the Speaker in consultation with the Leader of 
the House may direct to be referred to the Com- 
mittee. The Committee can indicate in the 
proposed time table the different hours at which 
the various stages of Bill or other business 
should be completed. 


Committee on Private Members’ Bills 


This Committee consists of not more than 
fifteen members nominated by the Speaker. The 
Deputy Speaker is invariably its member and as 
far as possible every section of opinion of the 
House is represented therein. The functions of 
the Committee are: to examine and classify all 
Private Members' Bills according to their nature, 
urgency and importance; to allot time to Private 
Members' Bill and resolution; to examine Pri- 
vate Members' Bills seeking to amend the Cons- 
titution before their introduction in the House; 
to examine a Private Member's Bill d m 
posed in the House on the ground that 
initiates legislation outside the legislative com- 
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petence of the House and to perform such other 
functions as may be assigned to it by the Speaker 
from time to time. 
Committee on Petitions 
Article 350 entitles a citizen to submit repre- 
sentation for the redress of grievance to any offi- 
cer or authority in the Union or a State. It is 
also considered an inherent right of a citizen to 
present a petition 0 Parliament: ventilating” pub- 
lic grievances and offering suggestions on matters 
ol public importance. Rules of the Lok Sabha 
(160-67) provide for such petition to be presented. 
A petition must be submitted to the House 
with the consent of the Speaker and it should 
concern some matter engaging the attention of 
the House, or some matter which falls within the 
cognisance of va court of law. A petition cannot 
be presented if it involves expenditure from the 
Consolidated Fund of India, or pertains 10 
financial matters. A petition is usually presented 
by a Member who has to give advance notice of 
“his intention to submit it to the House. On the 
day fixed for its presentation, the Speaker calls 
Jout the Members name and he presents the 
pétition indicating briefly its subject-matter, The 
House thereupon is seized of it and the petition 
is remitted for consideration of the Committee 
,on Petitions. ya 
The Committee on Petitions is nominated by 
the Speaker and consists of not less than fifteen 
members in proportion to the strength of the 
parties or groups so as to make it representative 
of all shades of opinion in the House. No Minis- 
ter can be a member of this Committee. It 
examines the merits of the petitions and makes 
recommendations to the House after taking such 
evidence as. it may deem necessary. No minutes 
ol dissent can be appended to the Report of the 
Committee. Habe et gt 
While replying to questions arid. supplementa- 
ries in the House or in the course of discussion on 
Bills, Resolutions and other Motions, Ministers 
“sometimes. give assurances or undertakings either 
to consider a matter or to take action thereon or 
to provide to the House full information later. 
The Speaker appoints for one year a Committee 
of the House consisting of fifteen members on 
Government Assurances with a view to scrutinis- 
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ing assurances thus made and to report to the 
House whether such assurances, undertakings and 
promises have been fulfilled or not. If implement- 
ed, the extent of their implementation and whe- 
ther such implementation was within the time 
necessary for this purpose. Statements showing 
action taken by Government in implementation 
of the assurances are laid. periodically on. the 
Table of the House by, the Minister of Parliament- 


ary Affairs. No Minister is nominated to this 
Committee, The Council of States has no such 
Committee. 


Committee on Privileges 


Members of Parliament enjoy certain amenities, 
exemptions and privileges to protect their func- 
tional freedom individually and the dignity and 
authority of Parliament collectively. Where there 
is any question of an alleged breach of a pri- 
vilege, the matter may be examined by the House 
but generally it is referred by the House to. its 
Committee of Privileges for examination, investi- 
gation and report. 


Some of the immunities, exemptions and pri- 
vileges so enjoyed by members of Parliament are 
specified in the Constitution, some are contained 
in statutes, some in the Rules of Procedure and 
Conduct of Business of the two Houses, and some 
till recently were based on precedents’ and 
conventions of the House of Commons. The 
Constitution itself provided that until Parliament 
by law defined these privileges from time to 
time, if necessary, they would be those of the 
House of Commons, and of its Members aad 


- Committees, at the commencement of the Consti- 


tution. The Forty-Second Amendment amend 

Article 105 (3) and omitted. the ‘reference tO the 
British House of Commons and laid down that 
the powers, privileges and immunities of each 
House of Parliament would be those of each House 
that existed at the commencement of the Forty: 
Second Amendment and as might be evolved. by 
cach House from time to time. This provision 
had not been brought into force till 1978, when 


“the Forty-fourth Amendment restored the origin? 


clause (3) of Article 105 providing that the power 
privileges and immunities of each House of F i 
liament, and of the members and committees 
shall be such as determined by law and till nr 
ilaw is made, they shall be the same as opt) 
ing immediately before the coming into, force 9 
Section 15 of Forty fourth Amendment. 
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It is now more than three decades that the Cons. 
titution came into force, but the parliamentary 
privileges have not so far been codified. The 
citizen has, therefore, to consult what the law of 
British Parliamentary privileges was as on January 
26, 1950, what the privileges of the Indian Legisla- 
tures and, correspondingly, his rights vis-a-vis the 
Legislatures are. This situation operates to the 
detriment of citizens Fundamental Rights. "But 
it; would seem". A. G. Noorani remarks, "that 
the legislators are more concerned about their pri- 
vileges than the rights of citizens" and there ap- 
pears to be a consensus “about retaining parlia- 
mentary privileges in their existing nebulous 
state. 8 


The procedure for dealing with questions of 
privilege has been laid down in the Rules of 
Procedure and Conduct of Business of each 
House. A member wishing so raise a question 
‘of privilege is required to give a notice to the 
Speaker of his intention to do so. If it is a 
matter of recent occurrence, and if the Speaker 
feels that it requires intervention of the House, 
he gives his consent thereto. The Member then 
moves for leave to raise the question. If not 
less than 25 members support it, the leave is 
granted. After granting the leave the House may 
consider the matter and take a decision thereon, 
or it may refer the matter to the Committee of 
Privileges on a motion to that effect by Mem- 
ber. The Speaker himself may also refer any 
question of privilege to the Committee of Pri- 
vileges for examination, investigation and re- 
port. i 


The Committee of Privileges was first appoint- 
ed by the Speaker in April 1950. Initially ten 
Members. were appointed to the Committee and 
now it consists of fifteen Members nominated by 
the Speaker at the commencement of the House. 
It examines every issue referred to it, determines 
whether the facts reveal a breach of privileges 
and makes its recommendations to the House. On 
a motion made to that effect, the report is taken 
into consideration. The House may agree or 
disagree with the recommendations of the Com- 
mittee or may agree with amendments and action 
may be taken accordingly. 
MR SA ES N 
125. Noorani, A.G., “Need to Codify Parliamentary 


1 Privileges," The Sunday Standard, Ney Delhi, 
February 12, 1978. 
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Committee on Subordinate Legislation 


The Indian Legislatures have been delegating 
the rule-making power for more than a century 
now, but parliamentary control over subordinate 
legislation is a recent innovation. Since 1953, a 
Committee on Subordinate Legislation has been 
constituted by the Speaker. It consists of 15 
Members nominated by the Speaker for one year. 
In making selection from a panel of names sub- 
mitted by the Leader of the House and by the 
leaders of other parties and groups, the Speaker 
gives preference to those who have legal back- 
ground and experience. The main functions of 
the Committee are to examine and determine : 

(1) whether the Rules, Regulations and 

Orders are in accordance with the gene- 
ral objects of the Constitution or the 
‘Act under the authority of which they 
are made; 

(2) whether they contain matters which 
should be properly dealt with in an Act; 
whether they contain the imposition gt 
any tax; 
whether they directly or indirectly bar 
the jurisdiction of the courts; TT 
(5) whether they give retrospective effect to 

any of the provisions where the Act or 


6 


— 


4 


= 


Constitution does not confer such 
authority; j ; 
(6) whether they involve aisi from 


the Consolidated Fund or the public 
accounts; 

(7) whether they appear to make any un- 
expected or unusual use of the powers 
conferred; 

(8) whether there have been justifiable de- 
lays in the publication of the Rules or 
in laying them before Parilament; 

(9) whether for any reason they call for any 
elucidation. 


If the Committee is of the opinion that any 
Order should be annulled wholly or partially, or 
should be amended in any respect, it reports that 
opinion, together with the grounds, thereof, to 
‘the House. If the Committee opines that any 
other matter relating to any Order should be 
brought to notice, it may report that opinion 
“and matter to the House. Usually, the Committee 
makes one report to the House during a session. 
o 1 Qai " i `: 
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Reports of the Committee are not discussed in 
the House, but it keeps a constant watch on the 
implementation of its recommendations. The 
Ministries concerned are asked to furnish from 
time to time a statement of action taken or 
proposed to be taken by them on the recommend- 
ations made by the Committee and on the 
assurances given by them through correspondence 
with the Committee. The progress of implement- 
ation of the various recommendations is reported 
to the House by the Committee from time to 
time. 


Committee on Absence of Members 
Article 101 (4) of the Constitution provides 
‘that if for a period of sixty days a Member of 
either House of Parliament is, without permission 
of the House, absent from all meetings thereof, 
the House may declare his seat vacant. Till the 
Budget session of 1954, the Speaker would read 
to the House all applications for leave and then 
ascertain the wishes of the House thereon. But 
thereafter a Standing Committee was set up com- 
prising fifteen Members nominated by the Spea- 
ker for one year. This Committee considers appli- 
cations of Members for leave for absence from the 
sittings of thé House. It examines the cases of 
Members who had been absent for a period of 
sixty days or more without permission. The 
Committee recommends to the House whether 
absence without permission should be condoned 
or not. In one case it has so far recommended 
that absence without permission of a Member 
should not be condoned. The Council of States 
has no such committee. 
Rules Committee 
Artide 118(1) of the Constitution empowers 
each House of Parliament to make rules for 
regulating the procedure and conduct of its busi- 
nes. The Rules Committee has been constituted 
in pursuance of this provision. It is nominated 
by the Speaker/the Chairman, and consists of 
fifteen members. The Speaker/the Chairman, is its 
ex-officio Chairman. The committee so nominated 
holds office until a new committee is nominated 
The function of the Committee is to consider 
matters of procedure and conduct of business in 
the House and to recommend any amendments 
or additions to the Rules of Procedure and 
Conduct of Business that may be necessary. A 
from the members of the pol! 99 some on 
Members of the House may also be invited to 
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attend particular sittings of the Committee. Till 
1954 amendments to the Rules of Procedure were 
made by the Speaker/the Chairman, but now the 
recommendations of the Rules Committee are 
placed before the House and adopted. 
Committees Dealing with Facilities 

Besides these, there are three — committees 
dealing with provision of facilities to Members— 
the General Purposes Committee, the House 
Committee and the Library Committee. The 
function of the General Purposes Committee 
i$ to consider and advise on such matters con- 
cerning the affairs of the House as may be re- 
ferred to it by the Speaker. 'The House Com- 
mittee deals with matters of accommodation, 
food and medical aid for members. The func- 
tions of the Library Committee are: to consider 
and advise on such matters concerning the 
Library as may be referred to it by the Speaker, 
to consider suggestions for the improvement of 
the Library, and to assist members in fully 
atilising the services provided by the Committee. 


Committee on Estimates 

To ensure parliamentary control over grants 
made to the Government and to supervise and 
control the actual appropriation, Parliament ex- 
ercises. close scrutiny of public accounts through 
two of its Committees—the Public Accounts Com- 
mittee and the Committee on Esimates. The Com- 
mittee on Estimates was constituted for the first 
time in 1950, replacing the then Standing Finance 
Committee of Parliament, Speaker Mavalankar 
observed in the Lok Sabha, “Consequent upon the 
provisions of Aticles 113 to 116, as also in- 
dependently thereof, it was felt to constitute à 
Committee on Estimates for better financial 
control of the House over expenditure by the 


Executive. The chief function of this Commit 
tee will be to examine such of the estimates as 
may seem fit to it and to suggest economics 


consistent with the policy underlying the esti 
mates. There will be, in addition, usual 
Committee on Public Accounts. The functions 
of these Committees will be complementary and, 
it is expected, they will not only give a picture 
of the entire financial position but the Commit 
tees will be mutually helpful in examining the 
finances for the future in the light of expendi- 
ture in the past.” 


The Committee on Estimates consists of p^ 
more than thirty Members who are elected 


— — d — — 


Parliament 


the House from among its Members every year 
according to the system of proportional repre- 
sentation by means of the single transferable 
vote. The motion for election of members of 
the Committee is moved by the Leader of the 
House at the commencement of each House of 
the People and in subsequent years by the 
Chairman of the Committee before the term 
of that Committee is due to expire. In order 
to maintain continuity in membership of the 
Committee à convention has been established 
since 1956-57 that while nominating Members 
for election parties and groups in the House 
should keep in view that as far as possible nearly 
one-third of the members retire every year and 
two-thirds of the outgoing Members are 
returned. A Minister is not elected to the 
Committee, and if any Member after his election 
to the Committee is appointed a Minister, he 
ceases to be a member of the Committee from 
the date of his appointment, The Chairman of 
the Committee is appointed by the Speaker from 
among the members of the Committee. It is a 
Committee of the House of the People exclusive- 
ly and unlike the Public Accounts Committee no 
member of the Council of States is associated with 
it. 


The function of the Committee is to scrutin 
ize the Budget estimates for the year, to suggest 
economies in the expenditure, improvement in 
organisation and other steps for increasing 
efficiency, to find out whether the money is well 
laid out and also to suggest the form in which 
the estimates should be presented to Parliament, 
Usually the Committee functions through Sub- 
Committees, one corresponding to one or more 
Departments, and their reports are submitted 
both to the House and to the Government. The 
Committee does not complete íts work with the 
final passage of the Budget. It continues with 
its labours throughout the year and exercises 
scrutiny over one Deprtment or the other as it 
chooses and deems necessary. 


As a convention, the Reports of the Committee 
on Estimates, like those of the Public Accounts 
Committee, are not discussed in the House, It 
is again a convention that the recommendations 
of a Parliamentary Committee are regarded as 
directions and, accordingly, the recommendations 
of the Committee on Estimates are generaily 
accepted by the Government and acted upon. 
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After the Committee's report has been presented 
to the House, copies thereof are forwarded to the 
Ministry or Department concerned with a request 
that replies to recommendations be sent not later 
than six months from the date of its presentation 
to the House. On receipt of the statement show- 
ing the action taken by the Government, it is 
examined by the Study Group appointed for this 
purpose and is placed before the Chairman to- 
gether with the findings of the Study Group. If 
there is any point, which in the opinion of the 
Study Group or the Chairman, requires consider- 
ation by the Committee, it is specially referred 
to it. On the basis of the comments made by 
the Committee or the Study Group, a draft 
“Action Taken Report“ is prepared which is 
again considered by the Study Group. After 
the Chairman’s approval, it is circulated to the 
members of the Committee, The report is fina- 
lised by the Chairman on the basis of the com- 
ments received from the members and presented 
of the House. 


Commenting on the utility of the Committee 
on Estimates, Asok Chanda says, “In recent years, 
however, the Committee's contribution has been 
more impressive.... While the Committee re- 
frains even now from openly criticizing the policy 
implicit in the estimates, its examination does 
often indirectly reflect on the manner in which 
4 particular policy has been evolved or is being 
implemented. There has also been considerable 
improvement in the organisation of the Commit- 
tee and in its technique, which has better equip- 
ped it to fulfil its responsibilities. Even though 
it works within the limitations inherent in a 
democratic form of government, its contributions 
are tending to become more and more effective 
in economizing national expenditure.” Morris- 

* Jones is rather critical of the role of the Estimates 
Committee. Its Members, he says, "are supposed 
to look for possible economies but they have in 
fact been happy to rule out the faint line between 
economy and efficiency. Further, they have not 
hesitated to recommend in the name of efficiency 
large administrative reforms and even re- 
orientation of policy. Their audacity occasioned 
strong comment and it may be that they have in 
the last few years been more modest in the scope 
of their reports But "of their growing com- 
petence and effectiveness as a control over min- 


126. Asok Chanda, Indian Administration, p. 180, 
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istries.” he adds, "there can be no doubt. If 
they find less to be indignant about it, it is in 
part because their influence is now automatically 
reckoned with.“ 


“The Public Accounts Committee 


The Public Accounts Committee considers the 
Appropriation Accounts in details and it is the 
twin brother of the Estimates Committee. Public 
Accounts Committees were for the first time cons- 
tituted at the Centre and in the Provinces as ear- 
ly as 1923. But they met under the chairmanship 
of the Finance Member of the Governor-General's 
or Governor's Executive Council. Their secre- 
tariat consisted of the Finance Department and 
their role was technicalities. Moreover, the 
position of the Auditor-General ‘was more gov- 
ernmental than independent and he was in no 
sense a servant of the Legislature. 

In 1950, the Public Accounts Committee was 
made a real parliamentary committee. The Com- 
ptroller and Auditor-General is an important 
‘adjunct of the Committee. His audit reports 
stand automatically referred to the Commitee. 
‘When the official witnesses are being examined 
by the Committee the Comptroller and Auditor- 
General sits to the right of the Chairman and 
assists him as the evidence is being taken. With 
the permission of the Chairman, he may ask a 
witness to clarify a point and he may further 
make a statement on the facts of the case. The 
Committee consists of not more than fifteen 
members who are elected by the House every year 
from among its Members according to the princi- 
ple of proportional representation by means of 
the single transferable vote. A Minister is not 
elected a member of this Committee, and if a 
member, after his election to the Committee, is 
appointed a Minister, he ceases to be a membere 
of the Committee from the date of his appoint- 
ment. Since 1954 seven members of the Council 
of States have been associated with the Commit- 
tee. The Chairman of the Committee is appoint- 


127. Morris-Jones, 


WH; The G 
ion Bolitice of India; p. 106. and 
128. Rule 309(1). 


129. 4 motion in connection with the nomination 
by the Council of States of the seven members 
is moved in the House of the People every 

` year by the Chairman of the outgoing Com- 
mittee or the Leader of the House, as the 
case may be. In 1982 sition Members of 
both committees as well as those of public 
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ed by the Speaker from among the members of 
the Committee, 


The main function of the Public Accounts 
Committee is to scrutinize the Appropriation 
Accounts of the Government of India and other 
accounts laid before the House and the report 
“of the . Comptroller and Auditor-General of 
India and to satisfy itself that moneys shown 
in the accounts have been legally disbursed, that 
expenditure conforms to the authority that 
governs it and that re-appropriation has been 
according to rules. The Committee has also to 
examine the statement of accounts showing the 
income and expenditure of State Corporations, 
trading and manufacturing schemes and concerns 
and projects of autonomous and  semiauto- 
nomous bodies whose audit is conducted by the 
‘Comptroller and Auditor-General. 

The Report of the Comptroller and Auditor- 
General of India furnishes the Public Accounts 
Committee with most of the material on which 
it functions. The Committee has, however, the 
power to scrutinize and report on almost any 
matter relating to the management of public 
finance. The report of the Comptroller and 
Auditor-General is taken up Ministrywise, and 
the Departmental Secretaries are required to 
appear as witnesses to elucidate and explain the 
observations of audit, in order to enable the 
Committee to reach final conclusions and form- 
ulate its recommendations. ‘The examination of 
the Committee extends "beyond the formality of 
the expenditure, to its wisdom, faithfulness and 
economy.“ Specifically, the examination | covers 
the manner in which approved policy is being 
implemented, the degree of efficiency and eco- 
nomy with which plans and programmes are be- 
ing executed and the manner in which discre- 
tionary powers are being exercised. The Com- 
mittee is not concerned with the question of 
policy in the broader sense, but it is concerned 
with the policy of the method of expenditure. 
The question whether there is any ert RENE 
or waste in carrying out that policy is within ke 
competence of the Committee. Whenever E 
‘Committee decides to examine a matter involv- 
— ee ee eee a a se TT tee! 
ing! i in protest against the 

ruling of ‘the Chairman of the council of 
States that they were associated Members 25 
these committees, The Speaker of the Hou 


of the People, however, ruled that all Mem- 
bers of these committees were equal. 
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ing serious financial irregularities, it may appoint 

* Sub-Committee to go into the matter. A Sub- 
Committee so appointed, has the powers of the 
undivided Committee and its report, after the 
Committee's approval, is deemed to be the report 
of the whole committee. 

The utility of the Public Accounts Committee 
is immense. It is a representative Committee of 
all shades of opinion and Members of Parlia- 
ment, who constitute the Committee, recognise 
the question of public accounts as a national 
question and, accordingly, its deliberations and 
findings are devoid of party feelings and partisan 
approach. It directly contacts the executive off- 
cers, the administrators and all those who spend 
money and, thus, direct elucidation of the disput- 
ed matters can be sought from these officials. It 
may even summon further evidence, oral and 
documentary. If, necessary, evidence may be 
taken on oath, but in practice that is not done by 
any Select Commitee except in very special cases. 

This is a post- mortem examination, all the 
same, very effective. The Committee has no 
power to compel any administrative action to 
be taken on its observations, but that has not 
detracted from the effectiveness of its recom- 
mendations. Recommendations of the Committee 
are treated with respect by the Government and 
most of them are accepted and implemented. In 
case of disagreement between the Government 
and the Committee with respect to any recom- 
mendation, the Government. must apprise the 
Committee of the reasons that might have weigh- 
ed in not accepting or implementing a recom- 
mendation. 'The views of the Government are 
considered by the Committee and it may, if deem- 
cd necessary, present a further report to the 
House, In the event of difference of opinion 
between the Government and the Committee 
remaining unresolved, the matters are referred to 
the Speaker for his guidance. The House seldom 
discusses reports of the Committee, but Members 
may use observations of the Committee in their 
speeches during the discussion on the Budget, 
demands for grants, etc. However, if there is a 
specific issue, over which there is difference of 
opinion between the Committee or the Govern- 
ment or a Minister, that issue can be brought 
before the House for discussion on a motion. 

The utility of the Public Accounts Committee 
has been variously interpreted. Asok Chanda 
says that its power is indirect "and lies nominally 


in the potential — T its: Ac ‘and 
publicity which it is able — 
it investigates and in 
criticism." Morris Jones puts it in another 
= He says, “The fact that their scrutiny is 
ex-post facto is less important than the 
government has continuously to. act the 
knowledge that scrutiny of any item may take 
place and that waste and impropriety may be 
widely exposed in the House and the Press. s. The 
fact that government replies to the Public Ac- 
counts Committee are often vague and cool is less 
important than that behind: the reply there has 
often been embarrassment and some résolve not 
to let it happen again.“ 
Committee on Public Undertakings 

The’ demand for a separate committee on Pub- 
lic Undertakings goes back to 1953. 
Mavalankar, in a letter dated December 19, 1953, 
wrote to the Prime Minister that there was a 
general feeling in favour of setting up a Stand- 
ing Committee to examine the Working of 
autonomous Corporations. He pointed out that 
the Estimates Committee and the Public Accounts 
Gommittee were already overburdened with work 
and would not, therefore, be able to find time to 
go into the working of the Corporations. But the 
Prime Minister did not accept the suggestion and 
the matter lingered on till 1964, when a Commit- 
tee on Public Undertakings was constituted. 

The Committee on Public Undertakings con- 
sists of not more than ten members elected by 
the House of the People from among its members 
according to the principle of proportional repre- 
sentation by means of the single transferable vote. 
Five members from the Council of States elected 
in the same manner, are associated with the 
Committee. The members of the Council are 
invited to associate with the Committee on a 
motion adopted by the House and concurred: hy 
the Council of States. In July 1962 an anomalous 
situation, was created by the Chairman’s interpre- 
tation of Rule 187 with regard to the rights and 
privileges of the Council of States on the Public 
Undertakings Committee and ruled that the mem- 
bers of the Committee were its “associate mem- 
bers.” All the Opposition members on the Pub- 


‘lic Undertakings Committee, the Public Accounts 
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Committee and the Committee of Estimates re- 
signed. But on the assurance of the Speaker of 
the House of the People that all members on these 
Committees were equal and the leader of the 
Council of States, Finance Minister Pranab 
Mukherjee, gave an assurance that it would not 
be difficult to sort out the anomaly in Rule 187, 
that the resignations were withdrawn. A Minister 
is not elected a member of the Committee. If a 
member elected to the Committee is subsequently 
appointed Minister, he ceases to be a member of 
the Committee from the date of his appointment. 
The chairman is appointed by the Speaker from 
among the members of the Committee. 
The functions of the Committee are : 

(1) to examine the reports and accounts 
of such Public Undertakings as have 
been specifically allotted to the Com- 
mittee for this purpose; 

(2) to examine the reports, if any, of the 
Comptroller and Auditor-General on 
the Public Undertakings; 

(3) to examine, in the context of auto- 
nomy and efficiency of Public Under- 
takings, whether the affairs of the 
Public Undertakings are being manag- 
ed in accordance with sound business 
principles and prudent commercial 
practices; and 


(4) to exercise such other functions vested 
in the Public Accounts Committee and 
the Estimates Committee in relation’ to 
the Public Undertakings specified for 
the Committee as are not covered by 
(1), (2), and (8) above and as may be 
allotted to the Committee by the 
Speaker from time to time. 


The Committee shall however, not examine 
and investigate any of the following matters :— 
(a) matters of major Government policy 
a5 distinct from the business or commer- 
cial functions of the Public Undertak- 
ings. 
(b) md of day-to-day administration; 
am 
(c) matters for the consideration of which 
machinery has been established by any 
special statute under which a particu- 
lar Undertaking is established. 


The total Government investments in Public 
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Undertakings in different States amounted to 
more than Rs. 20,000 crores on March 31, 1983, 
The Committee has investigated into and examin- 
ed all aspects of the working of these Undertak- 
ings. One innovation introduced by the Commit- 
tee is the "horizontal study," where some aspect of 
the working of all Public Undertakings is studied 
and norms of performance, cost, practices, etc., 
are set down, 


DELEGATED LEGISLATION 
Delegated legislation inescapable 

An inevitable consequence of extension in the 
activities of the State, particularly when it 
aims to establish a socialistic society, is the sizable 
increase in legislation. Since it is not possible for 
the legislature to enact measures so numerous 
and so comprehensive, delegation of authority 
to the Executive becomes not only necessary but 
quite inescapable. In fact, it would not be 
incorrect to say that today, the volume of dele- 
gated legislation greatly exceeds the Acts of 
Parliament, For instance, between 1950 and 
1968, Parliament enacted 1,222 laws, both origi- 
nal and amending and during the same period 
as many as 60,530 Statutory Rules and Orders 
were passed. 

Delegated legislation is usually concerned with 
minor matters of detail to give effect to the 
provisions of the Statutes. But it is not always 
so. There are instances both in India and other 
countries, where important powers, such as the 
power to determine matters of principle, to im- 
pose taxation, to amend Acts of Parliament, to 
create new offences and prescribe penalties have 


been delegated. These are, no doubt, n 
instances of legislative delegation of authori}, 
" —— * The rules and 


but they are by no means rare. 


regulations thus made have the force of law — 

they cannot be challenged in courts unte 

they are ullra vires of the parent Acts. " 
an 


Speaker G. V. Mavalankar once capa 
rightly too, that delegated legislation is bo ie 
necessity and a risk. It is a necessity beca fla 
Parliament has neither the time nor the requis 2 
expert knowledge to deal with the technic 
which legislation now involves. It is 4 xh 
because the institution of delegated 8 
has significantly added to the powers of the 
cutive. The rules framed thereunder are bos 
often vexatious to the citizens as the eg 
tive officers concerned with the framing of 
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rules exalt administrative convenience and the 
national advantage at the expense of the indivi- 
dual and his freedom. To safeguard against the 
abuse of power it is, therefore, for Parliament 
to keep a watchful and even jealous eye on dele- 
gated legislation at all its stages. 


The usual safeguards are: defining the limits 
of delegation, laying down a special procedure for 
rule-making, giving adequate publicity to the 
proposed rules, requiring the rules made to be 
laid on the table of the House and the process 
of scrunity. Two Rules of the Procedure of the 
Lok Sabha (House of the People) set down im- 
portant provisions. Rule No. 70 states that “a Bill 
involving proposals for the delegation of legisla- 
tive power shall further be accompanied by a 
memorandum explaining such proposals and draw- 
ing attention to their scope and stating also 
whether they are of normal or exceptional 
character." Rule No. 222 prescribes "Each 'regu- 
lation’, ‘rule’, ‘sub-rule’, ‘byelaw’, etc.; framed in 
pursuance of the legislative function delegated by 
Parliament to a subordinate authority and which 
is required to be laid before the House (herein. 
after referred to as order) shall subject to such 
rules as the Speaker may in consultation with the 
Leader of the House prescribe be numbered 
centrally and published in the Gazette of India 
immediately after they are promulgated." 


The scrutiny of delegated legislation by Par- 
liament itself is of recent origin, although 
delegated legislation in India is more than a 
century old and certain safeguards, such as the 
publication of the rules and judicial review had 
existed from the very beginning. 'The Commit- 
tee on Subordinate Legislation was first appoint- 
ed by the Speaker on December 1, 1953 under 
Rule 88 of the Procedure. It consisted of 10 
members including the chairman appointed by 
the Speaker. Now it consists of fifteen members 
and the function of the Committee is to see and 
report to the House “whether the powers dele- 
gated by Parliament have been properly exercised 
within the framework of the statute delegating 
such powers. The powers of this Committee 
are similar to those of the Financial Committee 
to appoint sub-committees having the power of 
the main Committee and to require the atten- 
dance of persons and production of papers and 
records. "The Government may, however, decline 
to produce a document on the ground that its 
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disclosure will be prejudicial to the safety or 
interest of the State. 


The terms of reference of the Committee on 
Subordinate Legislation extend to these nine 
points: (1) Whether it is in accord with the 
general objects of the Constitution and the Act 
pursuant to which the orders are made; (2) 
whether these orders contain matter which in the 
opinion of the Committee should more proper- 
ly be dealt with in an Act of Parliament; (3) 
whether the orders contain imposition of 
taxation; (4) whether such orders directly or 
indirectly oust the jurisdiction of the courts; 
(5) whether the orders give retrospective effect 
to any of the provisions in respect of which the 
parent Act does not expressly give such powers; 
(6) whether they involve expenditure from the 
Consolidated Fund or the Public Revenues; (7) 
whether they appear to make some unusual or 
unexpected use of powers conferred by the 
Constitution or the Act pursuant to which they 
are made: (8) whether there appears to have 
been unjustifiable delay in their publication or 
in laying them before Parliament; and (9) 
whether for any reason its form or purport calls 
for further elucidation. 


Normally all Orders“ are required to be 
published before their enforcement or they 
should be enforced from the date of their pub- 
lication. When examining an Order, the Com- 
mittee also keeps in view the following points: 
that it is couched in simple language; that it 
indicates exact statutory auhority under which 
it has been made; that it does not involye sub- 
delegation of legislative power without the 
authority of the parent Act, or where sub- 
delegation is authorized it should not be wide 
and general, without proper safeguards; that it 
is not likely to cause any hardship to any citizen 
on the ground of lack of adequate notice provi- 
sion; that it does not contain provisions whereby 
the Executive is empowered to issue Orders 
affecting the interests of citizens without 
affording them an opportunity of being heard, 
and without the right of appeal; that it may not 
contain any provision which may result in arbit- 
rary exercise of powers; that any of the provi- 
sions is not unjustifiable on general democratic 
principles and is not ambiguous; and that it 
contains, if it is an amending regulation or 
rule, adequate reference to the principal regu- 
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lation, rule, etc, and to the last amendment, 
if any. E. 
The Committee on Subordinate Legislation 
reports to the House from , time to time, on 
various "Orders" examined by it, Usually, the 
Committee makes one report to the House during 
a session. The Committee submitted its first 
report to the Lok. Sabha in March 1954 and 
revealed therein a most unsatisfactory., state of 
affairs. Only one Bill introduced in the House 
since 1952 complied with the Rule laying down 
that an explanatory memorandum should accom- 
pany proposals for. delegated legislation. It, 
accordingly, made two recommendations : first, 
that Bills containing proposals for delegation of 
legislative power should invariably be accompani- 
ed by memoranda explaining the scope and de- 
tails of such. proposals, and, second, that the 
provisions delegating legislative powers in the 
various statutes should be of a uniform pattern. 
Speaker Mavalankar, . congratulating the Commit. 
tee on its first. report, told its members that they 
were the only protecors of the people against 
“the ‘new despotism’ getting aggressive.” He re- 
minded. them that it was their job. "to direct the 
rule-making power in proper channels.“ At the 
same time, cautioned them not to consider 
themselves hostile to the administration. They 
were rather its collaborators, co-operators and 
friends saving the civil servants, as it were, from 
their worst selves? The work so far done by the 
Committee is impressive and the promise for the 
future is bright, The Committee has constantly 
drawn attention to several features of Orders 
deemed undesirable, like curtailment of the 
jurisdiction of the courts, indefinite, complicated 
and ambiguous wording; contravention of the 
provisions of the parent Acts; under delay be- 
tween the publication of an Order and its being 
laid on the table of the House. 
The Committee on Subordinate islation i 
modelled on the British Select ee 
Statutory Instruments of the House of Commons. 
There is, ‘however, one important difference 
between the two. The terms of reference of the 
Indian Committee are in effect wider, but they 
still stop the Committee short of a consideration 
of the merit of an Order. The Law Commission, 
in its report recommended the setting up of a 


132. Ap endix to the Committee's Third Report 
(May, 1955). T. 
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Standing-Committee of experts to scrutinize all 
important Rules and Orders. prior. to their 
presentation to Parliament. Such: a commitee of 
experts would, the report said, save endless litiga- 
tiom on the legality of some of the Rules. A 
large assembly, consisting mostly of members 
possessing ordinary educational qualifications, is 
hardly a suitable body to examine the legal 
important Rule s and orders prior to their 
critical examination requires a high standard of 
legal acumen and wide experience which only a 
few legislators possess. Many of the Acts of 
Parliament, however, provide that Rules are to 
be made’ after. previous publication. In such 
cases, drafts of the Rules are to be published in a 
manner préscribed by the Government, ordinarily 
in the Gazette of India, and time is given for 
sübmitting objections to the draft Rules and the 
Rule-making authority takes into consideration 
objections, if any. 

F In some respects India -has established certain 
advantageous ,precedents with regard to subordi- 
nate legislation. The Speaker has invariably ap- 
pointed a member of the Opposition as chairman 
of the Committee on, Subordinate Legislation, 
Since the membership of this Committee is not 
open, to Ministers, it has functioned as a well-knit 
business committee free from, official influence, 
party spirit and party whip. The Committee has 
boldly stood by its duty “of checking and elimin- 
ating the chance of the possible transgression of 
authority prescribed’ by Parliament.” Generally, 
matters before the Committee are decided by 
common agreement amongst the members and 
votes have never been taken. It also goes to the 
credit ol various Ministries and their officers that 
they have always co-operated with the Committee 
and supplied. them with the requisite information. 
Whenever the Committee has apprised a Ministry 
or a Rulemaking» authority: that the Rules 90 
framed go beyond the limits prescribed. by the 
parent Act or that they are not in conformity 
with the spirit of the Act, they have — 
accepted the viewpoint of the. Committee an 
remedied the’ defect. The Committee in 
particularly been careful in scrutinizing that the 
courts are not excluded from exercising their 
jurisdiction and that the Rulemaking author iy 
makes adequate provision for judicial review. * 
need for judicial review of subordinate „ 
cannot be exaggerated. The limits put bY dl. 
legislatures must not be exceeded and all con 
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tions ol exercise of delegated... power must be 
satisfied. The Calcutta High Court held that when 
Rules are to be made for carrying out the pur pos- 
es of the Act the rules cannot travel beyond the 
four corners of the Act itself. 

Ihe House of the Peoples Committee on 
Subordinate Legislation has helped to establish a 
healthy precedent by its recommendation that 
notifications issued by Government under the 
Essential Services Maintenance Act should cease 
io have effect if not approved by a resolution 
passed by both Houses of Parliament within forty 
days irom. the date on which the notification is 
laid before the House. Hitherto, such notifica- 
tions came into force on their being published in 
the official gazette. After they were laid on the 
table of the House members had to take the 
initiative to move for their notification or. annul- 
ment, This was not always an effective safeguard. 
In most cases rules or notifications issued under 
powers delegated by statutes’ remained operative 
or lack of time, or of initiative on the part of 
members for raising a' discussion. 


‘The Committee closely ` follows implementa- 
tion, of its recommendations. The Ministries 
‘concerned are required to furnish a statement of 
action taken or proposed to be taken by them 
on the recommendations made by the Committee 
and the assurances given in that respect to the 
Committee in the course of their correspondence. 
“The informaion so received , is examined by the 
Lok Sabha (House of the People) Secretariat and 
is submitted to the Committee in the form of a 
memorandum with the-approval of its Ghairman. 
lf a Ministry feels that it is not in a position 10 
give effect to any recommendation, ät represents 
to the Committee its case explaining the difficul- 
ties involved therein. The Committee, may, if it 
is satisfied with the explanation offered, either 
modify or drop the recommendation. If it views 
the explanation of the Ministry unsatisfactory, 
the recommendation is pursued further. In the 
final analysis, the progress of implementation cf 
th various recommendations is reported to the 
House from time to time. 


Consultative Committees 

Apart from the Committees of the Legislative 
Assembly, prior to 1950, members of both 
Houses of the Central Legislature also served 
on the Standing Advisory Committees at- 
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tached to various Departments of the Gov- 


ernment of India. All these Committees) were 
purely. advisory bodies and _ functioned. under 
the control of the Government and the Minister 
incharge of the Department acted as the chairman 
ol the Standing Advisory Committee. After the 
1950 Constitution became operative, the position 
of the Central Legislature. changed, significantly 
and these Committees were consequently abolish- 
ed. But the Government had been seriously 
thinking all that time how to associate the mem- 
bers of Parliament with the working of various 
Ministries and Departments of the Government 
and thereby provide them with opportunities. for 
discussion of broad policies of the Government in 
an informal manner, In 1954, the. Government 
decided to establish Informal Consultative Com- 
mittees for the various Ministries. But the 
Opposition parties and groups did not take kind- 
ly. to the Consultative Committees. As a result 
of discussion between the Government an the 
Opposition at different levels in 1969, it was 
decided to delete the word "Informal" from their 
nomenclature. Mutually agreed "Guidelines" 
were also formulated to regulate their function- 
ing. The Government, however, did not 7 — 
the suggestion of the Opposition for the forma 

tion of the Parliamentary Committees in place ot 
Consultative Committees. 


Members of both Houses of Parliament . are 
nominated on the Consultative Committees for 
various Ministries by the Minister of Parliament- 
ary Affairs, on the basis of preference indicated 
by the members themselves or by the party 
leaders. Members of the Opposition parties are 
nominated in proportion to their ‘numerical 
strength in Parliament. Every Opposition party 
or group has, thus, its fixed quota for represen- 
tation on the Consultative Committees and these 
parties and groups are free to nominate their 
members on more than one Committee within the 
quota allotted to them. The unattached members 
and members belonging to the ruling party are 
nominated on the basis of the preferences indicat- 
ed by them and sent individually to the Depart- 
ment of Parliamentary affairs. The Committees 
are reconstituted every year and a member once 
assigned a Committee for a Ministry, according 
to the preference indicated by him, continues to 
be a member of that Committee unless he himself 
opts for another Committee. The Minister 
concerned presides over the meetings of the 
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Consultative Committee attached to his Ministry. 
The Committees provide a forum of informal 
discussions between the members, Ministers and 
senior officials of the government on the problems 
and policies of the Government relating to 
administration in a manner which is not practi- 
cable on the floor of the House. The delibera- 
tions of these Committees are informal and no 
reference to the discussions held in the meetings 
is made on the floor of the House and it is 
binding on the Government as well as the mem- 
bers of the Committees. 

Members of these Committees are free to 
discuss any matter which can appropriately be 
discussed in Parliament. The practice is to invite 
suggestions and items for discussion from members 
and thereupon agenda with notes is prepared and 
circulated among members. The Committees 
cannot summon witnesses, to send for or demand 
the production of any files, or to examine any 
official records. The Chairman of the Committee 
may, however, furnish any additional information 
required by members. A brief record of the 
discussions in the meeting of a Committee is 
prepared and circulated among members, except 
in the case of Ministries of Defence, External 
Affairs and Department of Atomic Energy. 

In matters where there is unanimity, the Goy- 
ernment normally accepts the view of the Com- 
mittee subject to the following exceptions : 

(i) any view having financial implications; 
ği) any view concerning security, defence, 
external affairs and atomic energy; and 

(iii) any matters falling within the pur- 

view of an autonomous corporation, 
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If the Government finds it difficult to accept 
the view of the Committee, the reasons thereof 
are explained to the members of the Committee. 


But the Consultative Committees, it is widely 
felt, do not function as committees and still less 
discharge the functions of consultation except in 
a purely formal sense. The Committee, attached 
to a Ministry, does not meet by itself without 
the Minister to discuss or deliberate. It is con- 
vened by the Minister. Polemics and partisanship 
are as present in the Committees deliberations 
as they are in Parliament itself. The duration of 
the meeting is decided by the Minister concerned 
who presides as chairman. The, frequency of the 
meeting varies from two to six per year. Each 
meeting lasts about a couple of hours unless it 
is extended to the following day as it happened 
on January 25,1978 in the case of the committee 
attached to the Ministry of External Affairs. 


The need for effective Parliamentary commit- 
tees is being widely recognised and there was a 
demand of a cross-section of Members in the 
House of the People for increased powers and 
functions to Parliamentary Consultative Commit- 
tees. Members generally wanted their status as 
Standing Committees to be restored so that they 
might share some of the burdens of Parliament. 
The Parliamentary Affairs Minister, Ravindra 
Verma, ruled out the demand and asserted that 
the Consultative Committees were functioning 
satisfactorily and the present Government (Janata) 
had no proposal to increase their powers.“ 


————————— 


183. As reported in The Times of India, New Delhi, 
March 9, 1979. 


CHAPTER XXVII 


The Supreme Court 


Supreme Court in retrospect 


Until April 1937, the Government of India 
was essentially unitary in character and was ruled 
by the British Government through its represent- 
atives the Governor-General in Council and the 
Provincial Governments The Government of 
India Act, 1919, which became operative in 1921, 
introduced the devolution of powers and the 
system of dyarchy in the Provinces and it dimi- 
nished the subordination of the Provincial Gov- 
ernment to the Governor-General and through 
him to the British Government. But there was 
nothing in the nature of a federal character in 
the relationship between the Government of 
India and the Provincial Governments end, 
accordingly, no scope remained for the interven- 
tion of the judiciary in the determination of ad- 
ministrative and legislative relations between 
the Centre and the Provinces. The 1919 Act 
had also expressly provided that the validity of 
Act of the Indian Legislature or of any Provin- 


The suggestion to establish a Supreme Court 
in India is found in the Nehru Report, 1928. 
But in official parlance the idea of establishing 
a Supreme Court goes back to the Round Table 
Conferences, when the scheme for establishing a 
federal constitution of India was evolved. The 
White Paper proposals of 1933 recommended the 
establishment of two courts at the Centre, the 
Federal Court and the Supreme Court. The 
former was to be the ultimate tribunal for inter- 
preting the constitution as well as all questions 
concerning the spheres of the Federal and Pro- 
vincial authorities and of the Indian States, It 
Was to have both an original and appellate juris- 
diction. The Supreme Court was intended to 


— ——— — 


1. B. Shiva Rao (Ed.), The Framing of India's 
Constitution, Select Documenta, Vol. II, Docu- 
ment 16, pp. 66-7. 
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have jurisdiction extended to British India as a 
final court of appeal from the decisions of Pro- 
vincial High Courts on matters other than those 
which fell within the jurisdiction of the Federal 
Court, But the White Paper was not sure of the 
necessity of establishing a Supreme Court in 
addition to the unnecessary and unjustifiable 
expense. It was, accordingly, recommended that 
the Federal Legislature should be empowered to 
establish the Supreme Court whenever its neces- 
sity and justification was recognised, but the 
Government of India Act should itself prescribe 
the powers and jurisdiction of the Court if and 
when it was established.“ 


The Federal Court was not a court of final juris- 
diction and appeals could be carried to the Privy 
British Government 
exercised administrative control over the Federal 
Court in several ways. All Judges were appoint- 
ed by the Crown. One of the qualifications to 
become a Judge of the Federal Court was that 
he should be a Barristarat-Law in England or 
Northern Ireland, of at least ten years’ standing 
and in fact the two persons who held the post 
of Chief Justice before 1974 were both Britishers. 
€ Court was not a court of final 
and appeals could be carried to the Privy Coun- 
cil in London. Though subject to these limit- 


| by 
the British in the country, observed the Chief 
Justices in their Memorandum, the judiciary 
until now has, in the main, played an independ- 
ent role in protecting the rights of the individual 
— wü! tab tal alle I! 


2. Proposals Indian Constitutional Reforms, 
1933 (Gomi (ND) para 63-6. 
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citizen against encroachment and invasion by the 
executive power"? 


'The position of the Supreme Court under the 
new constitution came up for consideration 
before the Constituent Assembly at a very early 
stage. Almost simultaneously with the appoint, 
ment of the Union Constitution’ "Committee; a 
special committee was set up to consider and 
report on the constitution and powers of the 
Supreme Court. This consisted of S. Varada- 
chariar; a former Judge of the Federal Court, 
Aliadi Krishnaswami "Ayyar, B. L. Mitter, K. M. 
Munshi and B. N. Rau. The Committee's 
recommendations were essentially based on the 
"provisions of the Government of India Act, 1935. 
‘The Committee referred to the recommendation 
"of the Advisory Committee on Fundamental 
Rights that the right to move the Supreme Court 
‘by appropriate proceedings for the enforcement 
of fundamental rights should be guaranteed by 
the constitution. But the Committee did not 
“consider it desirable to make the jurisdicion of 
‘the Supreme Court exclusive, The Committee 
proposed that in case there was no other court 
with the necessary jurisdiction, the Supreme 
Court should exercise that jurisdiction, but 
where there was some other court with the nece - 
sary jurisdiction, the Supreme Court should haye 
appellate powers, including power of revision.“ 
Since under the new Constitution the jurisdic- 
tion of the Privy Council, as the ultimate appel- 
late authority, was to be abolished, the Commit- 
tee proposed that a similar jurisdiction should 
‘bev conferred on the Supreme Court. Dealing 
with the question of advisory jurisdiction, the 
Committee observed that considerable difference 
of opinion existed among the jurists, and, the 
"political thinkers’ as to the expediency of plac- 
ing on the Supreme Court the obligation to ad- 
vise the Head ‘of the State on ‘difficult questions 
of law. The Committee felt that it would be 
better to continue this jurisdiction as had been 
*cónferred on the Federal Court under the Gov- 
ernment of India Act, 1935. In order to ensure 
!that.:uimecéssary references were not made and 
the opinions handed over by the Court were 
seated. as authoritative pronouncements, the 
Committee suggested that all such references 
should be dealt with by:the full court. 
3. Comments and Suggestions on the Draft Cónáti: 
tution (Memorandum) of Chief Justices, 1948, 
B. Shiva Rao (Ed.), The Framing of India’s 
Constitution, Select Documents, Vol. II. 


Document 16, pp. 6627. 
4. Ibid. * 


‘the Government of India Act, 1935. Under t 


decrees in cases where this is possible or 
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With regard to the organisation of the 
Supreme Court the Committee suggested that it 
should have two Division Benches, each consist- 
ing óf five judges. The Committee emphatically 
suggested that the appointment of Judges should 
not be left to the unfettered discretion of the 


executive. Two alternative proposals were 
made in this respect. One was, that for the 
appointment of puisne Judges the President 


should in consultation with the Chief Justice of 
India make a nomination which should be con- 
firmed by at least seyen out of a panel of eleven 


“persons, composed of some of the Chief Justices 
“of the High Courts, members of the Central 


Legislature and some of the law officers of the 
Union Government, The other method was that 
the panel should put forward three names for 
every vacancy and the. final choice should rest 
with the President in consultation with the Chief 
Justice of India. The same procedure, except 
that the Chief Justice would not be consulted, 
‘would also apply in the appointment of the Chief 
Justice of India. In order to ensure the indepen- 
dence of the panel, it was suggested that every 
panel should function for a period of ten years. 
As regards the qualifications of the Judges, the 
Committee recommended that qualifications sim! 
lar to those prescribed by the Government of 
India Act, 1935, for the appointment of the 
Judges of the Federal Court should be adopted 
and the age-limit might continue to be 65. The 
Committee did not approve the appointment of 
temporary Judges and suggested that ad hoc 
Judges, out of a panel of Chief Justices. mpa 
Judges of the High Courts, might be appointed, 
to deal with temporary increase in work. 


As far as the anci wers of the Suprem“ 
Court, the ities eo to the restriction 
imposed on the Federal Court by Section 209 his 
Section the Federal Court was required, when E 
allowed an appeal, to remit the case to the ws 
from which the appeal was made with a 770 
laration as to the judgment, decree or a nt 
which was to be substituted for the judge 10 
decree or order appealed against, and He d 
from which the appeal was brought was pron 
to give effect to the decision of the eem io 
Court. The Committee said, “It does qot $ a 
us necessary to continue the restriction sg 7 
placed on the Federal Court by Section ^. che 
the Act of 1035. If the Supreme Court be per- 
place! of the Privy Council it may we "i 
mitted to pronounce final judgments 
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the matter for further inquiry to the couris 
from which the appcal has been preferred wherc 
such further inquiry is considered necessary”? 

The Constitutional Adviser incorporated thes: 
recommendations in his Memorandum of May 30 
1947 on the Union Constitution, with one 
modification: namely, that the Judges would be 
appointed by the President with the approva! 
of at least twothirds of the Council of States. 
As said earlier, the Council of States was to be 
an advisory body in the nature of the Privy 
Council, for advising the President on certain 
matters on which decisions were required on 
independent, non-party lines. 

The Union Constitution Committee did not 
accept the Constitutional Adviser's suggestion 
relating to the setting up of a Council of States 
and, accordingly, proposed that the President 
should appoint Judges in consultation with the 
Chief Justice of India and such Judges of the 
Supreme Court, as also such Judges of the Hig 
Courts as might be deemed necessary. The Com- 
mittee adopted all other proposals of the ad hoc 
Committee on Supreme Court. The recom- 
mendation of the Committee was, “There shal] 
be a Supreme Court with the constitution, 
powers and jurisdiction recommended by the 
ad hoc Committee on the Union Judiciary 
except that a Judge of the Supreme Court shall 
be appointed by the President after consulting 
the Chief Justice and such other Judges of the 
Supreme Court, as also such Judges of the High 
Courts as may be necessary for the purpose”.* 

The proposals of the Union  Constituiton 
Committee were discussed in the Constituent 
Assembly on July 29, 1047. Alladi Krishna- 
swami Ayyar moved an amendment specifically 
declaring that a Judge of the Supreme Cour: 
would not be removed from his office except 
"on the ground of proved misbehaviour or 
incapacity" and that too only by President on an 
address from both Houses of Parliament in the 
same session. He analysed the two ingredients 
involved in his amendment. First, the removal 
of a Judge of the Supreme Court would be an 
extremely rare occurrence, and the dignity of 
the office required the special procedure of an 
address from both Houses of Parliament and 
this procedure was in conformity with the tradi- 
tion in Britain and the Dominions of Canada, 
Australia and South Africa. He said, The 
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5. Ibid., Report, Select Documents TI (i), p. 589. 
6. B. Shiva Rao (Ed.), The Framing of India's 

Constitution, Seléct Documents, Vol. II. P. 583. 
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best testimony to such power is that it has nevcr 
been exercised. It is a wholesome provision in- 
tended to be a salutary check on misbehaviour 
not intended to be used trequently, and I have no 
doubt that the future Legislatures of India 
which are invested with this power will act with 
that wisdom and that sobriety which havo 
characterised the great Houses of Parliament“ 
Secondly, there must be “proved misbehaviour 
or incapacity”. Adequate machinery “to proye 
the charge” would be necessary, but this could 
be left to be provided by federal law; Various 
other points were raised in the course of consi- 
deration of the Report and several amendments 
were also moved. Ihe Assembly finally accept- 
ed the Committee's report together with Alladi 
Krishnaswami Ayyar's suggestion, regarding the 
procedure for the removal of Judges. These 
decisions were incorporated in the Draft Gons- 
titution prepared by the Constitutional Adviser- 
in October 1947. 

Shortly thereafter the Constitutional Adviser 
visited the United States of America, Canada, 
Britain and Ireland to study the working of their 
Constitutions. He discussed with some eminent 
persons the relevant provisions adopted by India 
trom their Constitutions and as a result of these 
discussions he made two suggestions ing to 
the Supreme Court. He suggested, in the first 
place, that Judges in the United States had the 
option to retire, on attaining the age of seventy 
and on completing ten years service in the 
Supreme Court and it would be desirable if thi, 
provision was adopted in India too. Secondly, 
the jurisdiction exercisable by the Supreme 
Court should be exercised by the full court and 
it should not sit in two divisions as suggested 
by the ad hoc committee on Supreme Court. 
Justice Frankfurter of the United States Sup- 
reme Court had attached considerable import- 
ance to it, he added. : 

The Drafting Committee gave utmost consi- 
deration’ to all these suggestions and the Draft 
Constitution as it emerged out of its delibera- 
tions, provided that the Supreme Court would 
consist of a Chief Justice and such number of 
other Judges not less than seven as might be 
fixed by Parliament. The age of retirement 
would be 65 and no Judge could be removed 
from office except by an order of the President 
passed after an address supported by rot less 
than two-thirds of the members present and 


7. Constituent Assembly Debates, Vol. IV, pp. 
941-4. 
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voting had been presented by both Houses of 
Parliament in the same session for such removal 
one the ground of proved misbehaviour or incapa- 
city. The procedure for presenting such an 
address and for the investigation and proof of 
misbehaviour or incapacity was to be laid down 
by law. The appointment of the Judges was to 
be made by the President after consultation 
with such of the Judges of the Supreme Court 
and the High Courts as might be necessary for 
the purpose; consultation with the Chief Justice 
of India being compulsory in the case of ap- 
pointment of puisne Judges. The salaries and 
allowances of Judges were to be determined by 
an Act of Parliament and until such an Act was 
passed, as prescribed by the Constitution. Two 
methods were provided for filling temporary 
vacancies. In a situation where quorum was not 
available, the Chief Justice could, after consulta- 
tion with the Chief Justice of a High Court, 
request one of the Judges of that High Court 
to serve as an ad hoc Judge at the sitting of the 
Court. Alternatively he could request a retired 
Judge of the Supreme Court to function as a 
Judge. 

The jurisdiction of the Supreme Court was 
determined on the lines already approved by 
the Constituent Assembly. It was to have ex- 
clusive original jurisdiction in all disputes 
between the Government of India and one or 
more States; between the Government of India 
and any State or States on one side and one or 
more States on the other; or between two or 


more States. Its appellate jurisdiction would 
extend to all cases involving a substantial ques- 
tion of law, 


on c as to the interpretation of the Con- 
stitution, but an appeal on this ground could be 
entertained only on a certificate given by the 
High Court or, where the High Court refused 
to grant such a certificate, by special leave of 
the Supreme Court. Appellate jurisdiction. was 
also conferred in civil cases of the value of 
Rs. 20,000 subject to the conditio 
High Court had a 
lower court a certificate was neessary from the 


the case involved 
$ It was, however, 
open to the High Court to certi i ivi 


grant special leave in an 
The Draft Constitution 
adyisory jurisdiction of the 


y case. civil or criminal. 
also provided for the 
Supreme Court. The 
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President could refer any question of law or fact 
to the Supreme Court in order to obtain the 
opinion of the Court. 

When the Draft Constitution was circulated 
there were several suggestions especially contain- 
ed in a Joint Memorandum representing the 
views of the Federal Court and of the Chief 
Justices of the High Courts. Suggestions also 
came from the High Courts, Provincial Govern- 
ments and other official organisations as well as 
private individuals. On the whole, the con- 
sensus of opinion was in favour of the basic 
principles governing the jurisdiction and powers 
of the Supreme Court as provided in the Draft 
Constitution, There were, however, quite a 
good number of proposals relating to the ap- 
pointment of Judges in order to ensure in- 
dependence to the  judiciary. But all such 
amendments were rejected, except the one mov- 
ed by H. V. Kamath which was to enable an 
eminent jurist to be appointed a Judge even if 
he did not possess the required qualification that 
he had been an advocate or a Judge for the 
specified number of years. 

On June 14, 1949, Ambedkar moved a new 
Article 111-A conferring on the Supreme Court 
appellate criminal jurisdiction in cases where— 

(i) the High Court had on appeal reversed 

an order of acquittal of an accused per- 
con and sentenced him to death; 

(ii) the High Court had withdrawn a case 
for trial before itself from a subordinate 
Court and sentenced the accused person 
to death; 
the High Court had certified that the 
case was a fit one for appeal to the 
Supreme Court.* 

The members of the Assembly generally ex- 
tended their support to this amendment. Ambed- 
kar advocated its adoption on the principle that 
where a man was sentenced. to death, he should 
have at least one right to appeal. The Assembly 
adopted this new article which now forms 
Article 134 of the Constitution. : 

The Constitution provided for the m» 
ment of a Supreme Court of India consisting o 
a Chief Justice and until Parliament by law 
provided a larger number, not more than seven 
Judges. The Supreme Court (Number of Judges) 
Act, 1936, raised the maximum number of Judges 
to ten and this number was again raised in 1$ 
to fourteen including the Chief Justice. The 


o 
8. Constituent Assembly Debatea Vol. V. III. p. 693. 
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Supreme Court (Number of Judges) Amendment 
Act, 1977, provided that the maximum number 
of Judges, excluding the Chief Justice, shall be 
17. The Chief Justice had proposed to the Gov- 
ernment that as the arrears of cases had mounted 
and were going up daily, the sanctioned strength 
of the Judges of the Supreme Court might be 
increased. But the Government was not inclined 
to accept the proposal. 

There is no minimum number of Judges fixed 
by the Constitution except for the provision in 
Article 145 relating to Rules of Gourt. Clause 
(3) of the Artide provides that the minimum 
number of Judges who are to sit for the purpose 
of deciding any case involving a substantial ques- 
tion of law as to the interpretation of the Con- 
stitution or for the purpose of hearing any re- 
ference under Article 143, advisory jurisdiction 
of the Court, shall be five. The Forty-second 
Amendment provided in Article 144A, that the 
minimum number of Judges constituting the 
Bench for determining the constitutional validity 
of a Central or State law would be seven. Article 
145(2) empowers the Supreme Court, with the 
approval of the President, to make rules, subject 
to the number of five Judges constituting a Con- 
stitutional Bench, the minimum number of 
Judges who are to sit for any purpose, and may 
provide for the powers of single Judges and Divi- 
sion Courts. Rules of the Supreme Court pro- 
vide that subject to other provisions of these 
rules, every cause, appeal or matter shall be 
heard by a Bench consisting of not less than 
three Judges nominated by the Chief Justice. 

If at any time there is no quorum of Judges 
available to continue or hold any session of the 
Supreme Court, the Chief Justice of India may, 
with the previous consent of the President and 
after consultation with the Chief Justice of the 
High Court concerned, request a Judge of the 
High Court, qualified to be a Judge of the Sup- 
reme Court, to attend the sittings of the Court 
as an ad hoc judge for such period as may be 
necessary“ He shall remain a High Court Judge 
and his duties at the Supreme Court are addi. 
tional but during his attendance at the Supreme 
Court he has all the jurisdiction, powers and 
privileges of a Supreme Court Judge.” 

The Constitution also provides that the Chief 
Justice of India may at any time, with the 
Previous consent of the President, request any 
person who has held the office of a Judge of the 


9. Article 127(1). J 10. Article 127(9). 
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Supreme Court or of the Federal Court or who 
has held the office of a Judge of a High Court 
and is duly qualified for appointment as a Judge 
of the Supreme Court" to sit and act as a Judge 
of the Supreme Court. While so sitting and act- 
ing as a Judge of the Supreme Court, he is en- 
titled to such allowances as the President may 
by order determine and has all the jurisdiction, 
power and privileges of a Judge of the Supreme 
Court, “but shall not otherwise be deemed to be, 
a Judge of that court“. It is important to note 
that while absence of a quorum of the perma- 
nent Judges of the Supreme Court is a condition 
of the appointment of an ad hoc Judge, there 
is no such condition when a retired Judge of the 
Supreme or Federal Court or a person who has 
held the office of a Judge of a High Court and 
is duly qualified to be a Judge of the Supreme 
Court is requested to sit and act as a judge of 
the Supreme Court. He may be asked to sit 
and act at any time by the Chief Justice with 
the previous consent of the President. 

A person to be appointed a Judge of the 
Supreme Court must be a citizen of India and 
has been a Judge of one or more High Courts 
for five successive years or an advocate of one 
or more High Courts for ten successive years or 
is, in the opinion of the President, an eminent 
jurist Every Judge of the Supreme Court is 
appointed by the President by warrant under 
his hand and seal after consultation with such 
of the Judges of the Supreme Court and of the 
High Courts as the President may deem neces- 
sary for such a purpose, but the Chief Justice of 
India must always be consulted. A Judge holds 
office until he attains the age of sixty-five years. 
He may, by writing under his hand addressed to 
the President, resign his office. He is also liable 
to be removed from his office by an order of 
the President after an address by each House of 
Parliament supported by a majority of the total 
membership of that House and by a majority 
of not less than two-thirds of the members, 
that House present and voting has been 
sented to the President in the same session $ 

— RR 

ll. Inserted by the Constitution (Fifteenth - 
Amendment) Act, 1963. 
Article 128. 13. Article dee 
Article 124(2) Proviso. ie Ae 
Constitution (Fifteenth Amendment) Act, 1903, - 
inserted clause (24) in Article 194 providing 
thatthe age ofa Judge of the Supreme Court 


shall be determined by such authority and in 
such manner as Parliament may by law provide. 
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such removal on the ground of proved misbeha- 
viour or incapacity.” Parliament may regulate 
by law the procedure for the presentation of the 
address and for the investigation or proof of the 
misbehaviour or incapacity of a Judge. No per- 
son who has held office of a Judge shall plead oi 
act in any court or before any authority within 
the territory of India after retirement or resig- 
nation or removal from office." Before entering 
upon his office a Judge makes and  subscribes 
before the President or some other person ap- 
pointed in that behalf by him, an oath or affirm 
ation that he will bear true faith and allegiance 
to the Constitution of India as by law establish- 
ed, uphold the sovereignty and integrity of 
India and will duly and faithfully and to the 
best of his ability, knowledge and judgment per- 
form the duties of his office without fear or 
favour, affection or ill-will and that he will up- 
hold the Constitution and the laws.“ 
The Judges are paid salaries as are specified 
in the Second Schedule of the Constitution? 
They are entitled to such privileges and allow- 


ances and to such rights in respect of leave of 
absence and pension, 


as may be determined by 
Parliament. The Supreme Court Judges (Con- 
ditions of Service) Act, 1958, as amended in 
1976, and again in 1979, lays down the basis of 
such allowances, privileges and rights and they 
cannot be varied to the disadvantage of a Judge 
after his appointment, except, during the ope 
ration of financial emergency. The Presiden: 
may during the period when the Proclamation 
of Financial Emergency is in operation issue 
directions for the reduction of salaries and 
allowances of all or any class of pe 
in connection with the affairs of 
16, Article 124(4), 


l7. Article 124(7). With r 
office after 


sons serving 
the Union 


. d to the acceptance of 
retirement, K. T. Shah and Jaspat Rai 
suggested in the Constituent Assem- 
bly that retired Jı udges should not hold any 
office of profit. Ambedkar pointed out that the 
judiciary normally decided cases in which the 
Government, had “remote” interest. It would be 
G in issues between citizens and 


the chances of influencin, the conduct of a 
Demo of the judiciary Government 


des, there were 

empolyment of judicial 

e 2 form would beet me 

very necessary. For these reaso & he o posed. 
the proposal to ban the aecep ance of office 
by Judges after retirement. 

18. Article 124(6) Third Schedule IV. 


19. The Chief Justice is paid a salary of Re. 5,000 


a month and each of the other Judges Re. 4,000 
a month. 
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induding the Judges of the Supreme and High 
Courts.“ The salaries, allowances aad pensions 
payable to the Judges of the Supreme Court 
are charged on the Consolidated Fund of 
India. 

Appointment of Chief Justice 


The appointment of A. N. Ray, a sitting 
Judge of the Supreme Court, as Chief Justice of 
India, on the retirement of S. M. Sikri in April 
1973, in supersession of three others" who were 
senior to him on the Bench, precipitated an 
unprecedented situation in the history of the 
Judiciary in India. The three Judges whose 
daims to the office of the Chief Justice were 
overlooked resigned. In Parliament and else- 
where, there was a sharp reaction to the appoint- 
ment of Justice Ray with accusations of political 
motivation behind it. The Supreme Court Bar 
Association as also the Bar Associations of High 
Courts in all the States, barring a sprinkling of 
individual members, passed resolutions protesting 
against the action of the Union Government. 
The resentment was more bitter when Justice 
M. H. Beg superseded Justice H. R. Khanna on 
the retirement of Chief Justice A. N. Ray early 
in 1977. 

Article 124(2) provides for the appointment of 
Judges of the Supreme Court by the President 
after consultation with the Chief Justice of India 
and such of the Judges of the Supreme Court 
and High Courts in the States as he may deem 
necessary. But no such provision exists in the 
matter of appointment of a Chief Justice. 
Hitherto the practice was to appoint the senior 
most Judge of the Supreme Court as Chief Je 
tice in consultation with the retiring Chie! 
Justice, In the appointment of Justice Ray nr 
practice was not followed and the retiring Chie 
Justice, S, M. Sikri, was never consulted at gx! 
stage. Chief Justice Sikri came to know of Ao 
appointment, as he said in a statement, n 
through the news broadcast by the All. In 2 
Radio, Delhi station.“ A point of law was 1a 4 
ed in the Delhi High Court in respect of Saur 
appointment. The petitioner prayed for 1 of 
of quo warranto against the Chief Justic of 
India on the ground that the appointmer4(2) 
Justice Ray was in violation of Article 1 25 
as the mandatory consultation was not mac 

ity ERE 


20. Article 360(4)(b). 


ve 
21. Justices J.M. Shelat, K.S. Hedge and 
Grover. 


k 73. 
22. The Tribune, Chandigarh, April 29, 197 
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as the rule of seniority, which inheres in that 
Artide, was not followed and that the appoint- 
ment made was mala fide. By the time the writ 
petition was filed the Judges who had been 
superseded resigned and the petition was reject 
ed. 


The Law Commission, chaired by M. C. 
Setalvad and contained such distinguished 
members as G. S. Pathak, S. M. Sikri, M. C. 
Chagla, N. A. Palkhivala, had urged in 1958 that 


succession of an office of this character should 
not be "regulated by mere seniority”. The Com- 
mission emphasised the point that a successful 
Chief Justice needed qualities of leadership and 
administrative ability not expected of his asso- 
ciates, however erudite and senior in their 
tenure in the Court. They even made a specia) 
plea for youth "carrying a freshness and vigour 
of mind which have their advantages as maturity 
and experience flowing from age". They even 
suggested the possibility of taking a person from 
"outside" preferably from the Chief Justices of 
the various High Courts or outstanding Judges 
of such Courts. The Commission observed, "It 
is therefore necessary to set a healthy convention 
that appointment to the office of the Chief 
Justice rests on special consideration, and does 
not as a matter of course go to the seniormost 
puisne Judge”. The Study Team of the Adminis- 
trative Reforms Commission, whose Chairman 
C. D. Deshmukh was, recognised this point and 
recommended that “seniority-based elevations re- 
sulting in markedly short tenures”, as in the case 
of the Chief Justice, should be altered. 


At 61, Justice Ray had a term close to four 
years in contrast to weeks and months which 
Justices Shelat and Hegde could look forward to 
if they had been appointed in succession according 
to the convention of seniority while the third of 
the superseded Judges, A. N. Grover, would had 
enjoyed a longer tenure than Justice Ray if he 
had been selected. The Government, once it 
decided to break the sequence of seniority, prob- 
ably decided to go in for what it considered to 
be the most suitable choice. 


The seniority convention has not been follow- 
ed in the appointment of Chief Justices of High 
Courts or to elevation from High Courts to the 
Supreme Court? The seniority rule in the ap- 


— — ———— 
23. A. N. Grover was appointed to the Supreme 


Court in 1968, when two other J udges, including 
the Chief Justice, were senior to him in the 
Punjab and Haryana High Court. Ranjit Singh 
Sarkaria of the same Court was elevated to the 
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pointment of the Chief Justice of India has, 
therefore, no legal basis. But it is fair enough 
to question the timing of the Government's deci- 
sion to break with the convention and practice 
of all these years. Although the Government had 
accepted the Law Commission's recommendations 
in 1960, it had not felt it necessary to put the 
same in effect until April 1973, except in the 
appointment of P. B. Gajendragadkar as Chief 
Justice under more extenuating circumstances. 
Nowhere is a convention so suddenly thrown to 
the winds, remarked M. Hidayatullah, former 
Chief Justice of India, "immediately after the 
delivery of the judgment". Shelat, Hegde and 
Grover were members of the  thirteen-member 
Constitution Bench which heard the Kesava- 
nanda Bharati case and delivered the judgment 
on April 24, 1973. The intentions of the Gov- 
ernment became suspect and a wild cry went 
around the country that the Government was 
penalising the Judges for their independence and 
impartiality. 

A public controversy on the appointment of 
the Chief Justice again started much earlier to 
the retirement of M. H. Beg on February 22, 
1978. The two seniormost Judges were Y. V. 
Chandrachud and P. N. Bhagwati, Fifty-two 
public men and advocates in Bombay" issued on 
January 6, 1978 a memorandum questioning the 
desirability of the Union Goyernment appoint- 
ing either Justice Y. V. Chandrachud or Justice 
P. N. Bhagwati as the Chief Justice of India on 
the ground that in their view they did not 
qualify for this office of the highest importance, 
because both had decided against the citizen and 
in favour of the State in the Habeas Corpus case 
during the Emergency. The authors of the 
memorandum justified their deviation from the 
plea of seniority, vehemently made when the 
three Judges were superseded in 1973, by arguing 
that since the convention of seniority, obtainc:! 


Supreme Court Bench leaving behind many Jud- 
ges, including the Chief Justice, senior to him. 
J.R. Madholkar, a Bones ih Court Judge, 
was appointed Supreme Court Judge in 1960 
superseding all the Chief Justices of High 
Courts in India, as his position amongst perma- 
nent Judges of the various De Courts was 
at No. 7. A.N. Ray came to the 8 Saen Court 
superseding many judges of the West Bengal 
High Court. 

24. Among the signatories were S. M. Joshi, A.D. 

Ram Jethmalani, 


Iqbal A. d. Noorani, Anil Diwan, S. K. 
Mukherji and R. Mathalone. 


646 


from 1950 to 1973, had been abandoned and a 
different criterion, appointment on the basis of 
commitment, adopted, a blind restoration now 
of that convention would amount to perpetua- 
tion of hierarchy built on commitment, a 
hierarchy so arranged that the two seniormost 
sitting judges outlive all the other sitting judges 
many of whom have unexceptionable records". 


In a separate Press statement, M. C. Chagla 
too argued against the appointment of Justice 
Chandrachud because of his "misdeed" during 
the emergency which “is a very grave one" 
because he held in the Habeas Corpus case along 
with his three other colleagues and against the 
emphatic opinion of his senior colleague, Mr. 
Justice Khanna and nine High Courts, that, by 
reason of the Presidential decree suspending 
Article 21, no one had the right to move Courts 
for a writ of habeas corpus against his order of 
detention, however illegal, unjustified or mala 
fide the order might have been. He appealed 
even to Jayaprakash Narayan "to raise his voice 
against what might be considered as a national 
disgrace and I also appeal to our Prime Minister 
(Morarji Desai) to intervene and not to permit 
this appointment to be made which is contrary 
to the highest standards of judicial office"? But 
the Government appointed Justice Y. V. Chandra- 
chud to succeed Justice M. H. Beg as Chief 
Justice and upheld the principle of seniority. 

The Law Commission's 80th Report on "the 
appointment of Judges" was presented to the 
Council of States on January 28, 1980. The 
Report was prepared by its former Chairman, 
Justice H. R. Khanna.” It recommended that the 
principle of seniority should be strictly followed 
by the Government in the appointment of the 
Chief Justice of the Supreme Court, The Com- 
mission said that departure from this principle 
in the past had aroused controversy and affected 
the image of the office of the Chief Justice. It 
was observed that “The vesting of unbridled 
power in the executive to depart from this prin- 
ciple may be abused”. The Commission suggested 
that, if at all, the Government proposes to de- 
part from this principle of seniority, the matter 
should be referred to a panel consisting of all 
25. As reproduced in The Times 

Delhi, January 7, 1978. 
20. Ibid. 


27. Besides Justice Khanna, the other signatori 
to the Report were g. M. Shankar, FS. Krishna, 
murthy Iyer and P.M. Bakshi. 
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the sitting Judges. In case of difference of opinion, 
the decision of the majority view would prevail. 


Independence of the Judiciary 

The members of the Constituent Assembly 
envisaged the judiciary as a bastion of rights and 
justice and in their efforts to achieve this ideal 
they were careful to keep it out of politics. How 
was politics to be kept out of the Courts? “The 
Assembly's answer", as Granville Austin says, 
“was to strengthen the walls of the fortress with 
constitutional provisions“. The suggestions of 
the Sapru Committee were their guide in this 
respect. The Committee had recommended that 
Judges of the Supreme Court should be appoint- 
ed by the Head of the State in consultation with 
the Chief Justice of India and they should be 
removed from office on grounds of misbehaviour 
or infirmity of the mind by the Head of the State 
with the concurrence of a special tribunal.” The 
salaries of the Judges and their strength was to 
be fixed by the constitution and would be neither 
varied to a judge's advantage or disadvantage 
without the sanction of the Head of the State 
and the recommendation of the Supreme Court 
and the Government. 'The Committee, however, 
rejected the idea of an address by Parliament, 
which was used in England, for the removal of 
the Judges because it did "not consider it right 
and proper that judge's conduct should form the 
subject of discussion in the heated atmosphere 
of a political Assembly". 

The members of the Ad Hoc Committee on 
the Supreme Court appointed by the Constituent 
Assembly took a somewhat different view of these 
matters, but the Assembly ultimately framed 
provisions closer to those of the Sapru Commit- 
tee. In the matter of the appointment of the 
judges, the Ad Hoc Committee sought gem 
safeguards and declared that it would n 
“expedient” to leave their appointments "to 1 
unfettered discretion of the President of the 
Union”. The Committee suggested that the 
President should nominate puisne Judges with 
the concurrence of the Chief Justice, and this 
nomination would then be subject to pem, 
tion by a panel composed of Chief Justices ve 
the High Courts, some members of both Hous i 
of Parliament, and the law officers of the Union. 
28. Granville Austin, The Indian Constitution: Cor- 

nerstone of a Nation, pp. 175-76. 
29. Sapru Report, clause 13, pp- xi-xii. 
30. Ibid, para 226, 198. 
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In the alternative, the panel of Chief Justices of 
the High Courts should submit three names to 
the President who would choose one of them 


with the concurrence of the Chief Justice of 
India.“ 
The Union Constitution Committee agreed 


with the suggestion of the Ad Hoc Committee 
that the salaries, allowances, etc, of the Judges 
should not be included in the constitution, but 
did not accept the suggestions for the selection 
of Judges. Instead, returning to the method of 
the Sapru Report, it recommended that Judges 
be appointed by the President in consultation 
with the Chief Justice and such other Judges of 
the Supreme or High Courts as might be neces- 
sary." The Constituent Assembly accepted this 
recommendation with little debate and this pro- 
vision ultimately became part of the Constitu- 
ton" But there was a sharp divergence of 
opinion on the removal of the Judges. Alladi 
Krishnaswami Ayyar proposed that Judges should 
be removed by the President for incapacity or 
proved “misbehaviour on an address by both 
Houses of Parliament. It was opposed by N. G. 
Ayyangar. He proposed that they should be 


removed by a special tribunal consisting of acting 


and former Supreme and High Court Judges.“ 
The Constituent Assembly adopted Ayyar's 
amendment and finally it became Article 124 (4) 
of the Constitution. Ayyar also defended the 
exclusion from the constitution laying down the 
salaries of Judges. He believed that "from the 
very nature of things" all such provisions could 
not be included in the constitution, which should 
embody only the “main heads". It should be 
left, he maintained, for a “Judicature Act to be 
passed by the Assembly to implement the powers 
that are conferred under the Constitution“. 
The Drafting Committee did not agree with 
Ayyar on this point. 

The Drafting Committee framed nearly all the 
judicial provisions in its meetings from Decem- 
ber 10 to 17, 1947. The Committee set the num- 


—— — L¼ 

31. Ad Hoc Committee Report, para 15-16; Reports, 
First Series, p. 66. 

32. Minutes of the meeting of the Union Constitu- 
tion Committee, June 11, 1947. Reports, First 
Series, p. 57. 

33. Article 124(2). 

34. Minutes of the meeting of the Union Constitu- 
tion Committee, Reports, First Series, p. 895. 
Romoval by a tribunal had B.N. Rau's support 
also. 

35. Ihid., p. 890. 
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ber of Judges at seven, subject to change by 
Parliament, and they retired on attaining the 
age of sixty-five years. The qualifications were 
also laid down and the procedure for removal 
from office was stiffened by requiring the address 
of Parliament to be passed by a two-thirds majo- 
rity. The Judges were debarred from practising 
at the Bar after retirement. Their salaries, al- 
lowances, leave and pensions were to be deter- 
mined by Parliament and until it did so, they 
were to be as laid down in a Schedule to the 
Draft Constitution. But none of the rights and 
privileges of a Judge could be varied to a 
Judge's disadvantage during his tenure of office. 

The Constituent Assembly undertook detailed 
consideration of the judicial provisions of the 
Draft Constitution on May 24, 1949. The ap- 
pointment of the Judges still remained a matter 
of concern and one of the Assembly members, 
S. L. Saxena, suggested that their appointments 
should be confirmed by two-thirds of the mem- 
bers of both the Houses of Parliament so that 
their independence may not be “compromised”. 
But Ambedkar did not agree. He defended the 
draft provision which was finally adopted.” The 
matter of salaries, allowances, etc., of the Judges 
was another point of keen discussion. The 
ultimate decision in this respect was taken by 
the Cabinet and approved by the Assembly. Patel 
circulated a secret note on May 31, 1949 in the 
Cabinet. It recapitulated the previous discussions 
on this point and noted that in the light of these 
discussions and the views of Chief Justice and 
the Prime Minister, he had agreed that in order 
to have “a first rate Judiciary in India“ the 
salaries of the Judges should be fixed in the 
constitution in order to attract "first rate men 
to accept these appointments" The note also 
listed the salaries and allowances considered to 
be necessary to achieve the goal of "a first rate 
judiciary in India“. 

Ambedkar, accordingly, moved on July 30, 
1949 a new Article 104 in the Draft Constitution 
that Judges should be paid the salaries specified 
in the Second Schedule, but their privileges and 
allowances should be determined by Parliament 
and until Parliament decided on them, they 
should be as specified in the Schedule. The Assem- 
bly adopted the new provision after an inconse- 


36. Constituent Assembly Debates, Vol. VH, p. 231. 

37. Ibid., p. 288. 

38. Referto Granville Austin, The Indian Constitu- 
tion: Cornerstone of a Nation, pp. 182-83. 
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quential debate.* Thus, the Constitution guaran- 
tees to the Judges of the Supreme Court both 
security of service and emoluments. These pro- 
visions are intended to make the Judiciary in- 
dependent, impartial, incorruptible, and having 
the courage and conviction to do the right as 
defined by. law. 

Independence of the judiciary is the one prin- 
ciple which runs through the entire fabric of the 
Constitution. An independent judiciary is en- 
trusted with the task of interpretating the Con- 
stitution and keeping every organ of the State 
within the limits of the law. This alone can 
make the rule of law, which is the sine qua non 
of democracy and liberty so copiously enshrined 
in the Constitution thus making it its basic 
feature, meaningful and effective, as pointed out 
by the Supreme Court in the famous Judges’ 
case. 


The concept of the independence of the judi- 
ciary is not limited to independence from exe- 
cutive pressure but (in the words of the Sup- 
reme Court) is a much wider one embracing 
within its scope independence from many other 
pressures and prejudices. It has many dimen- 
sions, namely, fearlessness from other power 
centres, economic or political, and freedom from 

` prejudices. The selection of judges under the 
circumstances is of much fundamental import- 
ance and the selection has, therefore, to be made 
with the utmost care and in the interests of the 
nation. A person to be chosen as a Judge, and 
that too of the highest Court of the country, 
must possess many other qualifications apart 
from che professional or functional. Mature 
in age such a person must be widely known for 
his honesty and integrity; he must haye an open 
mind capable of adjudicating an issue in a dis. 
passionate and objective manner; he must be 
fearless in his approach to the issues involved 
and he must be fully committed to the rule of 
law and have full faith in the constitutional 
objectives to be attained. All these qualifica- 
tions form raison d'etre of the oath or affirma- 
tion, as prescribed in Schedule III of the Con- 
stitution, which a Judge makes at the time of 
assuming office. Lord Lane, Chief Justice of 
England, speaking on "Standard of judicial in- 
dependence" in the Bar Association of India 
lectures (1982) at Bombay, observed, that the 
quality of Judges was an important factor in the 
administration of justice. “You can have the 


ee 
39. Constituent Assembly Debates, Vol. IX, pp. 
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best law perfectly drafted, but if it is adminis- 
tered by a bad judge, it is useless if you have 
a just case, justice will still be done“. He felt 
that an essential attribute of a good Judge was 
that he should be free and independent. Par- 
liament can enact anything. It can enact that 
all women shall be men, but it would be for 
judges to decide the truth”, he said. 


Lord Lane believed that the power of the 
executive over courts should be as slight as pos- 
sible and, in this regard, praised India’s judicial 
system which had succeeded in demarcating the 
power of the judiciary and the executive when 
in England it had failed. N. A. Palkhivala, who 
presided at Lord Lane's lecture, said that India's 
Supreme Court was the most powerful court in 
the world as its writ ran over one-seventh of the 
human race. "You must have courts of law as 
watchdogs of freedom and not poodles of the 
party in power" and expressed the opinion that 
the independence of Judges was being under- 
mined by supersession, denigration, demoralisa- 
tion and the threat of transfer. 


By and large the judiciary in India has enjoy- 
but certain 
recent events starting perhaps with the superses 
sion of three Supreme Court Judges in 1973, 
have raised doubts with regard to the mode of 
selection and appointment of Judges. And this 
issue has become all the more important after 
the Judges’ case in December 1982. Justice 
P. N. Bhagwati, who headed the Supreme Court 
Bench on the Judges’ case, has suggested to the 
Government the appointment of a judicial Com- 
mittee to consider all judicial appointments. 
'The existing constitutional provisions, he felt, 
were not adequate. "It is unwise to entrust 
power in any significant or sensitive area to s 
single individual, howsoever high or ipo 
may be the office which he is occupying - ; 
present, he pointed out, the safeguard was pas 
adequate because it was left to the Central coy 
ernment to select any one or more of the Judge 
of the Supreme Court or the High pas 
the purpose of consultation. Instead, t 19 
must be a collegium to make recommendation f 
the President in regard to the appointment f 
the Supreme Court or High Court Judge. NOE 
tioning that countries like Australia and 25 
Zealand had veered round to the view that t i 
should be a judicial commission for sir 
ment of the higher judiciary, Justice Bh 
said that this matter should receive sert 
attention of the Government of India also. 
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The Chief Justice of India, Y. V. Chandrachud, 
expressed most unequivocally his reservations 
about the present system of selection. and ap- 
pointment of Judges of the Supreme Court and 
the High Courts. In his view, the system deser 
ves a "decent burial" The current system, he 
said, has failed on two counts: competence and 
impartiality. The dedine in the quality, calibre 
and integrity has agitated the mind of lawyers, 
legal scholars and public men and the observa- 
tions of the Chief Justice articulate their senti- 
ments. The Chief Justice suggested that the res- 
ponsibility for recommending names for senior 
judicial appointments be entrusted to a nine- 
member body; such a panel could include three 
Judges, two members of the Bar Association, two 
members of the Government and two nominees 
of the Opposition. The idea is to make merit 
a critical criterion by making the selection pro- 
cess an open one. If the choice is made in 
secrecy, as it exists at present, all manner of 
extraordinary ^ considerations—including most 
certainly political ones—creep in unavoidably. 
The imperative need is to minimise as far as 
possible political yardsticks in picking Judges. 
So disquieting have the signs become that 
another Supreme Court Judge, Justice Tulzapur- 
kar, also felt constrained to ask the Government 
“to make appointments purely on the consider- 
ation of ability and merit”. 

Under Article 124(2), every Judge of the Sup- 
reme Court has to be appointed by the President 
after consultation with such of the Judges of the 
Supreme Court and of the High Courts in the 
States as the President may deem necessary. 
There is a proviso which says that in the case 
of a Judge other than the Chief Justice, thc 
Chief Justice shall always be consulted. The 
Law Commission, while examining this provision, 
observed as early as in its 14th Report. that 
many appointments appeared to owe their origin 
to communal or regional considerations or to the 
executive pressures from the highest quarters. 
It is, therefore, not always that the best talent 
was appointed. When the Law Commission in 
the 80th Report had occasion to give a fresh 
look at the problem, it observed that the Chief 
Justice of India while recommending a person 
for appointment to the Supreme Court must 
consult three of his seniormost colleagues, and 
his recommendation to the President should in- 
corporate the result of such consultation while 
reproducing the views of his colleagues. Any 
recommendation of the Chief Justice which car- 
ries the concurrence of his two seniormost col- 
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leagues should normally be accepted. The Com- 
mission also suggests that no one should be ap- 
pointed as a Judge unless for a period of not 
less than seven years he has broken all affiliations 
with political parties and unless during the 
preceding seven years he has distinguished him- 
self for his independence, dispassionate approac! 
and freedom from political prejudices, bias or 
leaning. Merit alone should be the considera- 
tion for the appointment of Judges and no con- 
sideration should be shown to the fact that cer 
tain minorities are not well represented on the 
Bench. Even where regard is to be had for re- 
presentation of different regions, the best per- 
son from the region should be appointed. 

There is another lacuna in the system which, 
impairs the guarantee of judicial independence 
of the Supreme Court Judges. Judges are per- 
mitted after their retirement or resignation 
chamber practice, which involves advisory work 
The Law Commission deplored this concession 
and pointed out its repercussions. "The possi- 
bility of their being able to advise rich clients" 
the Report of the Commission said, "after their 
retirement may tend to affect their independence 
on the Bench. In any event, if judges are to be 
permitted to practise by giving advice after re- 
tirement, the public would be apt to think that 
in dealing with the cases of such litigants whom 
they may hope after retirement to be asked to 
advise, the judges do not act impartially”. — 

Strictly speaking, M. Hidayatullah, a former 
Chief Justice of India, should not have accepted 
the post of Vice-President of India. Recently, a 
report circulated that another former Chief 
Justice of India might be appointed ambassador 
to the United States. The number of retired 
Judges of the Supreme Court heading Commis- 
sions appointed by the Government of India 
and State Governments are innumerable to count 
and it looks as if Judges increasingly feel no 
compunction in accepting assignments from the 
Government. Such appointments always give a 
feeling that some of the Judges want to stay on 
the right side of the Executive to have "some- 
thing good" waiting for them in their days of 
retirement. People's confidence in the Judiciary 
is, consequently, shaken. 
Committed Judiciary 

The majority decision in the Golak Nath case, 
placing a permanent restraint on Parliament's 
power to pass any amendment which had the 
effect of taking away or abridging Fundamental 
Rights, gave rise to a sharp controversy. On 
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April 7, 1967, a little over a month after the 
decision had been given, Nath Pai introduced 
the Constitution Amendment Bill in the House 
of the People seeking to restore, as he explained, 
the supremacy of Parliament. M. C. Setalvad 
characterised the majority decision as a politi- 
cal judgment" with disastrous consequences for 
the Supreme Court. The pith of Chief Justice 
Subba Rao's judgment, which constituted the 
majority decision, was that Fundamental Rights 
as guaranteed in the Constitution, were being 
destroyed by a totalitarian and autocratic major- 
ity in Parliament and that they had to be 
salvaged by the higher judiciary. He observed, 
“I have no hesitation in holding that the rights 
created by the Constitution are transcendental 
in nature, conceived and enacted in the national 
interest and, therefore, cannot be waived”, The 
Constitution permits only such restrictions on 
them as Judges approve of as reasonable. The 
Supreme Court, has no higher duty under the Con- 
stitution than to protect Fundamental Rights. 


Justice Hidayatullah, who held the majority 
view in the case but wrote a separate judgment, 
even went to the length of saying that it was an 
error on the part of the  constitution-makers to 
have accepted the right to property as a Funda- 
mental Right. He freely referred to the resolu- 
tions of the Indian National Congress and de- 
plored’ that those resolutions had been ignored. 
After considering the constitutional amendments 
made so far, Justice Hidayatullah held, “I am 
apprehensive that erosion of the right to pro- 
perty may be practised against other Fundamen. 
tal Rights. If a halt is to be called, we must dec. 
lare the right of Parliament to abridge or take 
away Fundamental Rights. Small inroads lead 
to larger inroads and become as habitual as 
before our freedom was won". 


According to M. C. Setalvad this passage in 
Justice Hidayatullah's judgment was “the true 
reason" for the decision in the Golak Nath case. 
He maintained that the majority decision “was 
not based on the true interpretation of the Con- 
stitution, but the apprehension that Parliament 
left free to exercise its powers would, in course 
of time, do away with the citizen's fundamental 
rights, including his freedom". He added that 
it “may well be that Chief Justice Subba Rao 

. and his majority colleagues in trying to preserve 
* unabridged (Fundamental) Rights in Part III for 
all times by a political judgment have paved the 
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way for political moves which may result in 
packing the Court so as to alter its composition". 


It proved true. Soon after the Golak Nath 
case clamour was heard for a committed judi- 
ciary, the type obtainable in Soviet Russia. It 
figured in every election manifesto of the un- 
divided Communist Party. The Communist 
Party of India (Marxist), which dominated Gov- 
ernments of West Bengal and Kerala, openly 
challenged the Judiciary accusing Judges as “class 
Judges"." The West Bengal Governor, S. S. 
Dhawan," stepped out of all constitutional pro- 
portions consistent with his office, and criticised 
the majority decision in the Golak Nath case as 
unwise and astounding. He remarked that “a 
little knowledge of Indian jurisprudence would 
have saved the Court from error". Dhawan ex- 
tolled the Soviet judicial system as "dedicated". 

Both judgments (1) in the Bank Nationalisation 
case (Rustom Covasjee v. Union of India) and (2) 
the Presidential Order derecognising the Princes 
met with the cry that the Judiciary was an im- 
pediment in the nation's march to progress. Even 
persons placed in highly responsible positions 
described the judiciary as reactionary and wed- 
ded to feudal concepts. The Judges of the 
Supreme Court holding the majority opinion in 
the Bank Nationalisation case were criticised and 
some Members of Parliament demanded their 
dismissal. One Minister of the Union Govern- 
ment was reported to have joined the Members 
of Parliament in attributing motives. Some 190 
MPs signed a petition to impeach some of the 
Judges. The appointment of Justice J. C. Shah 
in succession to Chief Justice Hidayatullah also 
became a subject of public debate and an in- 
är eee 


iof 
40. E.M.S. Namboodiripad, a former Kerala Chie! 
Minister, openly —— tho ome Ke 
instrument of class oppression and sai ci 
thero were limits“ to its sanctity. Mew € 
victed for contempt by the Kerala High pod 
and on appeal to the Supreme Court Xon 
vietion was upheld though the fine was 
ced from Rs. 1,000 to . 50. Mie 
4l. S.S. Dhawan was on the Bench of the MM jn 
High Court for nine years. pee 1 
appointment as Governor of West dn 
was India's High Commissioner in Lon d at 
42. Two ofthe Judges hearing the Bank gren 
isation case had some shares in 5 "E 
tionalised banks and they made € e Bench 
and also in the Court. The Attorney- 
told the Judges that the Goven the 
no objection to the Judges sitting 
Bench on the Bank Nationalisation case. 
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fluential section of public opinion in the coun- 
try actively propagated the idea of committed 
judiciary. When the Prime Minister was asked 
in the Council of States in August 1970, to con- 
firm that the convention whereby the seniormost 
Judge in the Supreme Court Bench had so far 
been appointed Chief Justice, still held good, 
she pointedly failed to do so. 

President V. V. Giri remarked at the inaugura- 
tion of the Third Conference of Commonweath 
Chief Justices on January 4, 1971 that "holding 
democracy in tutelage is not the most promising 
way to foster disciplined responsibility in a 
people". The President quoted an American 
Judge and said, "individual judgment and feeling 
cannot be wholly shut out of the judicial pro- 
ces. But if they dominate, the judicial process 
becomes a dangerous sham." President Giri 
hinted at the main point of criticism when he 
said, "A Constitution is not intended to be a static 
document. In a developing society its provisions 
must lend themselves to meeting the changing needs 
and requirements of society". He further added, 
"Exercise of a judicial function is but the articu- 
lation of the opinion and will of society.“ 


Both the Communist parties in their election 
manifestos, isued on the mid-term Parliament- 
ary elections in March 1971, mounted an attack 
on judiciary and put forward proposals for its 
reforms. The Communist Party of India sug- 
gested that Judges should be selected from 
among the names of panel approved by Parlia- 
ment and seniority should not alone determine 
as to who should be appointed as the Chief 
Justice. It should be open to Parliament to 
remove any Judge from the Supreme Court by 
a resolution passed by a simple majority in the 
House of the People.“ Its twin brother, Com- 
munist Party of India (Marxist), was more ex- 
plicit. ' The Party manifesto said that if voted 
to power the Party would resolve "the conflict 
which has arisen between the requirements of a 
rapidly changing democratic public opinion in 
the country and the reactionary viewpoint held 
by the Supreme Court and other High Courts 
many of whose judgments have been admitted 
to be ‘political’ rather than judicial“. The 
Party, accordingly, called for a verdict of the 
electorate for a thorough reorganisation of the 
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Judiciary "by replacing those who are demonstrab- 
ly prejudiced in favour of vested interests by those 
who are committed to a rapid change in the socio- 
economic set up of the country". The Party want- 
ed that the "Courts must be deprived of all powers 
to set at nought legislation in regard to removal 
by social justice, inequality and oppression“ * 
The manifesto of the Indian National Con- 
gress (R) Party read, “As a result of certain 
recent judicial pronouncements, it has become 
impossible to effectively implement some of the 
Directive Principles of our Constitution. The 
nation's progress cannot be halted. The spirit 
of democracy demands that the Constitution 
should enable the fulfilment of the needs and 
urges of the people". It further said, "Our con- 
situation has earlier been amended in the interest 
of economic development". It would be our 
endeavour, if returned to power, "to seek such 
further constitutional remedies and amendments 
as are necessary to overcome the impediments 
in the path of social justice".^ But the Congress 
(R), unlike both the Communist Parties, did not 
spell out the specific amendments and seek 
thereupon a specific mandate from the electorate. 
The advocates of a committed judiciary ob- 
viously wanted from the Judges conformity with 
the political philosophy of the power be, if not, 
indeed, with their policies and programmes. 
Chief Justice S. M. Sikri, inaugurating a two-day 
Bar Conference of the Punjab and Haryana High 
Court at Chandigarh on March 13, 1971, said, 
“There are talks of ‘committed Judges being 
brought in. I personally do not understand the 
meaning of the expression. If the idea is to 
appoint a person who will interpret law in the 
light of the ideology of the ruling party, this 
will only be a short step from asking him to 
decide cases according to the wishes of the poli- 
tical party“? The Chief Justice then posed a 
question, “What kind of oath ‘would a 'com- 
mitted judge’ like to take”. He himself gave 
the answer. “Surely, he cannot affirm or swear 
that he will bear true faith and allegiance to the 
Constitution of India as by law established". 
People forget, he pointed out, that India is a 
federation with many States, and parties of 
different hues and colours may dominate the 
different States“. People further forget, he 
added, that the Union Government was legally 


45. Ibid., pp. 146-47. 46. Ibid., p. 15. 
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not all-pervading. Its sphere of activity was 
circumscribed by the Constitution. There should 
be one touchstone for all Judges, and that was 
the Constitution including the Directive Prin- 
ciples and laws made under it. “The meaning 
of the Constitution does not change with every 
change in Government", the Chief Justice re- 
marked. "If the wording of a particuiar Article 
of the Constitution is flexible-and Article 19 
belongs to that category—the Courts will no 
doubt take into account, not the ideology of a 
ruling party, but the needs and aspirations of the 
people and the other relevant facts and circum- 
stances existing in the body-politic".'* 

To ensure the independence of the judiciary 
and to enable the judges to discharge their 
duties impartially the constitution-framers wrote 
the necessary safeguards into the document. The 
Judges of the Supreme Court have, indeed, play- 
ed a central role in sustaining constitutional 
government in India and the standard set by 
them is exceptionally high. Most of them are 
men of vigorous minds but attitudinal eunuch 
they are not. The Supreme Court Judges must 
meet the qualifications which the Constitution 
carefully spells out. The object of the consti- 
tution framers was to keep the politicians off the 
Bench. The aims of the appointments criteria 
and the procedure established by the Constitu- 
tion are to minimise the possibility of partisan 
political appointments. The available evidence 
points clearly to the conclusion that Indians 

_ Who were publicly identified with particular 
political parties have not been appointed to the 
Supreme Court. Unlike United States Supreme 
Court appointments, all but one of whom since 
1789 held some political post before their ap. 
pointment, the Judges of the Indian Supreme 
Court have been, till recently, men who eschew- 
ed politics as either a vocation as an avoca- 
tion through their careers. This is especially 
important if we are to understand the ethos of 
the senior judiciary in India. 

The advocates of the ‘committed’ judiciary 
want politicians to reach the Bench. “It is diffi 
cult to imagine a more dangerous trend", observ- 
ed G. D. Khosla, a former Chief Justice of the 
Punjab High Court, speaking on the “Judicial 
administration—its shortcomings and remedies”, 
at the Indian Institute of Public Administration 
New Delhi. The politicians who crave for > 
committed judiciary, he remarked, “are unaware 
that this kind: of glib talk is fraught with 
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gravest danger to individual liberty and society". 
The Judges are there, he said, to interpret the 
law as it exists and as it has been laid down by 
the representatives of the people. If in doing 
so a Judge permits his judgment to be clouded, 
he is guilty of contravening his oath of office. 
The only commitment of a Judge, he maintain- 
ed, is to the laws of the country and to his con- 
science and he must dispense justice “unaffected 
by the changing moods and opportunist utter- 
ances of politicians seeking cheap popularity : 
The pattern and conception of justice, he em- 
phasised, cannot change every time a government 
changes. Khosla's pertinent advice to those who 
long for “something nearer to their heart's 
desire” was that they should get the law chang- 
ed ‘by persuading the requisite majority of the 
people's representatives to support them in the 
Legislature. : 

If appointments to the Bench of the higher 
judiciary are made on a political basis, the 
result will be disastrous, for it would mean the 
end of the Rule of Law. Unlike the Supreme 
Court of the United States, the Supreme Court 
of India is the final court of appeal in civil and 
criminal matters and not matters constitutional 
alone. Chief Justice Sikri succinctly - remarked 
that “it is our function to administer justice and 
maintain the rule of law. Unless the public has 
confidence in the system, it will sooner or Tater 
perish”.” In his paper on the “Rule of bed 
Justice B. R. Tuli, of the Punjab and Haryan 
High Court, warned that tinkering with = 
Judiciary would be a blow to the democratic v 
of life that the people have adopted for them 
selves. “It would foster a feeling of inab 
to the judiciary with the result that the bor 
of the common man in the rule of law wou 
be shaken“ a he asserted. 

But it is important to note that the rule of 52" 
means more than the supremacy of regular * 
and courts. It really means, as V. R. Krisl ‘2 
Iyer™ said, “the basic right of the people is 
live like humans. In the absence of the Taster, 
the former will fail”. Parliament and the pu 
reme Court are supreme within their allottec 
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spheres, Once Parliament makes a law in exci 
cise of its legislative or constituent power, it is 
the sphere ot the Supreme Court to declare it 
dead or living. But “it cannot pointificate", ex- 
plained Iyer, “on what Parliament shall not do 
m the days ahead, since policy and politics are 
areas where Judges fear to tread. If they do by 
laying down dos and don'ts for future Parlia- 
ment resents intrusion within its sphere of 
power ard reacts in the same way as Judges 
would react if Parliament passes a resolution as 
to how the Court should construe a particular 
piece of legislation or if the Executive directs 
the way the case has to be decided”. Acceptance 
of limited supremacy and the respect for each 
others autonomy, Krishna Iyer cautioned, “are 
the comity and disciple of constitutional 
democracy" Former Judge of the Supreme 
Court H. R. Khanna says that it is in this con- 
text that special responsibility devolves upon the 
Judges to avoid an "overactivist role" and to 
ensure that they do not trespass upon the spheres 
earmarked for the other Wings of the State. 
"In such peculiar situations the appeal has to 
be to the legislative or the executive, and the 
Judges cannot be seduced by quixotic tempta- 
tiens to set right the fancied wrong paraded 
before them. The bosom of the judiciary is not 
wide enough for all kinds of hopes and fears 
of men nor is it in a position to provide a solu- 
tion for any and every problem, although human 
ingenuity would not be lacking to give it some 
kind of shape or semblance of a legal or cons- 
titutional issue. A Judge, like Epicterus, as has 
been aptly said, must recognise the impropriety 
of being emotionally affected by what is not 
under one's control”. 

The Constitution is not a legal parchment, 
"but the testament of a generation hallowed by 
sacrifices of a patriotic people, precursor of our 
time, who committed their all so that our coun- 
try shall be free", The compulsions of chang- 
ed times might demand amendments so that tac 
vision of the founding fathers may be truly 
fulfilled. But while changing the Constitution 
the amending process should not take away the 
lasting constitutional values like parliamentary 
system and the supremacy of the Supreme Court 
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in its assigned sphere of a federal polity. “The 
great thought that must animate and restrain 
the amending process,” observed Justice Iyer, “is 
that we must avoid opportunist adventurisin, 
irresponsible extremism and liquidation of those 
lasting constitutional values like the republican 
parliamentarianism and the supremacy of the 
Court in the assigned sphere". The Constitution 
(Forty-second Amendment) Act, 1976, impaired 
the system of checks and' balance by. disturbing 
the unified structure of the Judiciary and cur- 
tailing the scope oí judicial review. The Law 
Mirister, H.R. Gokhale, felt the system of 
Judiciary reviewing the validity of a law was 
“undemocratic” as “how can a few judges know 
more than the people's representatives what is 
good for the people" Gokhale even warned 
the Judiciary that it would be a bad day for it 
if it created an atmosphere of confrontation with 
Parliament. Gokhale was a Judge of the Bom- 
bay High Court before entering politics and he 
must have known that the function of the Judi- 
ciary is to interpret the Constitution and deter- 
mine whether the Executive or the Legislature 
has overstepped the limits laid down by the 
Constitution and judicial review affixes the seal 
of legitimacy on the action of the Government. 

The principle that Nehru followed was that 
the Executive and the Judiciary have to pull 
together, even though they function separately 
and independently He said, "While our courts 
have the right to interpret the Constitution and 
we must respect and honour their decisions, the 
fact remains that the wider social policy of the 
country must be determined by Parliament or 
the State Legislature". That policy holds good 
today as much as then. Mrs. Gandhi had herself 
said, "Although the judiciary is generally on the 
side of the status quo, it does respond to changed 
needs". If it does respond, then, the demand for 
committed judiciary becomes irrelevant. Only 
that State, which is committed to a specific ideo- 
logy and such a State must be authoritarian, 
needs it, 


JURISDICTION OF THE COURT 


General provisions 


t 


The powers and functions of the Supreme 
Court are reflected in its jurisdiction. The Con- 
stitution vests the Supreme Court with original 
and appellate jurisdiction. The original jurisdic- 
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tion mainly extends to matters regarding the 
interpretation of the provisions of the Constitu- 
tion which arise between the Union and the 
States and the States inter se. The original 
jurisdiction also extends to issuing orders in the 
nature of writs for the enforcement of Funda- 
mental Rights. The Forty-second Amendment 
inserted a new Article 131A vesting in the Sup- 
reme Court the exclusive jurisdiction in regard 
to questions as to the constitutional validity of 
Central laws." This Article was, however, omit- 
ted by the Constitution (Forty-third Amendment) 
Act, 19775 
The appellate jurisdiction of the Supreme Court 
extends to all matters from the High Courts in the 
States as well as from other specified. tribunals. 
The Supreme Court may also grant special leave 
to appeal from any judgment, decree or final order 
of a High Court if it is satisfied that the case 
involves a substantial question of law as to the 
interpretation of the Constitution. 


There are some general provisions in the 


and has all the powers of such a Court induding 
the power to punish for contempt of itself.“ 4 


to be called in question in any court, though 
the Court of Record itself may amend clerical 
slips and errors. A Court of Record has the 
power to fine and imprison for contempt of its 


for it. The President may consult the Supreme 
Court if at any time it appears to him that a 
question of law, or fact, has arisen or is likely 
to arise, which is of such a nature and of such 
Importance that it is expedient to obtain opinion 
upon it. 

The Constitution provides for the enlargement 
of the jurisdiction of the Supreme Court by the 
law of Parliament with respect to any matters 
in the Union List? The Government of India 
and the Government of a State may confer, by 
special agreement and if Parliament makes law 
58. Article 131A inserted by the Co 


nstitution 
(Forty-second Amendment) Act, 1976, 8. 23. 
59. S. 4(1). 
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to that effect, on the Supreme Court jurisdiction 
and powers with respect to any matter within 
their common competence.” Such an enlargement 
of jurisdiction may be in respect of the original 
or appellate jurisdiction of the Supreme Court. 

Parliament may by law confer on the Supreme 
Court power to issue directions, orders or writs, 
including writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto and cer- 
liorari or any of them, for any purpose other 
than enforcement of Fundamental Rights.“ While 
the power of the Supreme Court to issue direc- 
tions, orders and writs for the enforcement of 
Fundamental Rights is conferred by the Con- 
stitution itself and is guaranteed by it,“ the 
power of the Supreme Court to issue directions, 
orders or writs for other purposes depends on 
an Act of Parliament. 

The Forty-second Amendment inserted new 
Article 139A providing that the Supreme Court 
may on an application made by the Attorney- 
General transfer to itself cases involving the same 
or substantially the same questions of law pend- 
ing before the Supreme Court or a High Court 
or before two or more High Courts and dispose 
of all such cases. The Forty-fourth Amendment 
enlarged the scope of such transfer of cases by 
Substituting a new clause (1) to Article 139A 
and also adding a proviso thereto. Article 
139A (1) now provides that the Supreme Court 
may, if it is satisfied, on its own motion or on 
an application made by the Attorney-General or 
by a party to any such case that cases 2 
the same or substantially the same questions o 
law are pending before it and one or more High 
Courts or before two or more High Courts and 
that such questions are substantial questions of 
general importance, withdraw the case or 5 5 
pending before the High Court or High m^ 
and dispose of all the cases itself. Provided y 
the Supreme Court may after determining 5 
said question of law return any case so withdraw 
to the concerned High Court together with 1 
copy of its judgment and the High Court pe 
proceed to dispose of the case in conformity wi 
such judgment. 

The Forty-fourth Amendment retained ae 
(2) of Artide 139A as provided in the Forty 
second Amendment. It provides that the * 
reme Court may, if it deems it expedient so 
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do for the ends of justice, transfer any case, ap- 
peal or other proceedings pending before any 
High Court to any other High Court. 

Parliament may by law make provision for 
conferring upon the Supreme Court such ancil. 
lary powers not inconsistent — with any of the 
provisions of the Constitution as may be deemed 
necessary or desirable for the purpose of enab- 
ling the Court to perform its functions placed 
upon it under the Constitution more effectively.” 
Accordingly, Parliament has, by the Code of Crimi- 
nal Procedure (Amendment) Act, 1952. empower- 
ed the Supreme Court to transfer a criminal case 
or appeal from one High Court to another. 

In recent times, the Supreme Court has assum- 
ed for itself an important role in the field of 
public interest litigation and in the words of 
Chief Justice Y. V. Chandrachud, the Court has 
become “a bulwark against all assumption and 
exercise of excessive powers" in cases like the 
Bhagalpur blindings, the flesh trade, detention 
of children and eviction of pavement dwellers. 


Finally, the Supreme Court, subject to the 
provisions of any law made by Parliament and 
with the approval of the President, may make 
rules for regulating generally the practice and 
procedure of the Court including— 


(a) rules as to the persons practising before 
the Court; 


(b) rules as to the procedure for hearing 
appeals and other matters pertaining to 
appeals including the time within which 
appeals to the Court are to be entered; 

(c) rules as to the proceedings in the Court 

under Article 139A (transfer of certain 

cases) ; 

rules as to the proceedings in the Court 

for the enforcement of any of the rights 

conferred by Part III: 

(e) rules as to the entertainment of appeals 
under sub. clause (c of clause (1) of 
Article 134 (certificate in respect of 
criminal cases that the case is a fit one 
for appeal to the Supreme Court); 

(f) rules as to the conditions subject to which 
any judgment pronounced or order 
made by the Court may be reviewed 
and the procedure for such reviews in- 
cluding the time within which applica- 


66. Article 140, 
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tions to the Court for such review are 
to be entertained; 

(g) rules as to the costs of and incidental 
to any proceedings in the Court and as 
to the fees to be charged in respect of 
proceedings therein; 

(h) rules as to the granting of bail; 

(i) rules as to stay of proceedings; 

(j) rules providing for the summary deter- 
mination of any appeal which appears 
to the Court to be frivolous or vexatious 
or brought for the purpose of delay; 

(k) rules as to the procedure for inquiries 
referred to in clause (1) of Article 317 
(removal and suspension of a member 
of a Public Service Commission) * 


In pursuance of this provision the Supreme 
Court has made the Supreme Court Rules, 1950. 
Original jurisdicti 

In a federal polity the powers between the 
Union and the State Governments are delimited 
and demarcated and, accordingly, it necessitates 
the presence of an independent judicial authority 
empowered to interpret the Constitution and secure 
the rights of the federation and the federating units. 
The Constitution vests the Supreme Court with ori- 
ginal and exclusive jurisdiction in any dispute : 

(a) between the Union Government and one 
or more States; or 

(b) between the Union Government and 
any State or States on one side and one 
or more States on the other; or 

(c) between two or more States, if the dis- 
pute involves any question of law or 
fact on which the existence or extent of 
a legal right depends. ‘That is to say, 
the dispute between the Union and the 
States or between the States inter se must 
relate to some justiciable right. Where the 
claim made be one of the fact but no 
extra-legal considerations and hypothetical 
assumptions, the Supreme Court has no 
original jurisdiction. Thus in order to in- 
voke the original jurisdiction of the Sup- 
reme Court two conditions must be pre- 
sent; (I) as to the parties, and (2) as to 
the nature of the dispute. If these two con- 
ditions are not satisfied, a suit cannot be 
brought before the Supreme Court. 
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ihe Supreme Court does not entertain dis 
putes, on its original side, to which citizens ar. 
a party. Suits by individuals against the Unioi. 
or a State can be brought in ordinary courts and 
would come up to the Supreme Court only in 
appeal, if the requirements relating thereof are 
sausfied. The Constitution also excludes from 
the original jurisdiction disputes relating to 
water of inter-State rivers or river valleys refer- 
red to a special statutory tribunal, matters refer- 
red to the Finance Commission, adjustment oí 
certain expenses between the Union and the 
States, and bar to interference by courts in dis 
putes arising out ol certain treaties, agreemerts, 
etc. 

Where cases invoiving the same or substan- 
tially the same question of law of general im 
portance are pending before the Supreme Court 
and one or more High Courts or before two or 
more High Courts, the Supreme Court, if satis- 
fied, on its own motion or on an application 
made by the Attorney.General of india or by a 
party to any such case withdraw the case before 
the High Court or High Courts to itself and 
dispose of all such cases. Provided that the 
Supreme Court may after determining such 
questions of law return any case so withdrawn 
with a copy of its judgment to the High Court 
from which the case has been withdrawn, anc 
the High Court shall on receipt ol it proceed to 
dispose of the case in conformity with that 
judgment. 

Tne Supreme Court has been invested with 
special jurisdiction and responsibility in the mat 
ter of the enforcement of Fundamental Rights 
and in the exercise of this jurisdiction the Cou; 
has the power to issue directions, or orders 0i 
writs in the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari, which- 
ever may be appropriate. The Constitution also 
provides that Parliament may by law confer on 
the Supreme Court power to issue directions, 
orders to writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranio and cer- 
liorari for any purpose other than the enforce- 
ment of Fundamertal Rights. In the exercise 
of its original jurisdiction. the Supreme Court 
may, thus, issue, directions or orders in the 
nature of these writs for the enforcement of 
Fundamental Rights and other purposes, if so 
empowered by an Act of Parliament, But the 
jurisdiction of the Supreme Court to issue direc. 
tions or orders in the nature of writs for the 
enforcement of Fundamental Rights is not ex 

clusive; it is concurrent with that of the High 
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Courts under Article 226. Ihe Constitution, 
however, places special responsibility on the 
Supreme Court when it ordains: “The right to 


move the Supreme Court by appropriate pro- 
ceedings for the enforcemert of rights conferred 
by this Part (III) is guaranteed“. No such res- 
ponsibility is laid on the High Courts The 
Supreme Court held in Romesh Thapar v. State 
of Madras that Article 32 provides a guaranteed 
remedy for the enforcement of Fundamental 
Rights, and this remedial right is itself made a 
Fundamental Right. Ihe Supreme Court is “the 
protector and guarantor of fundamental rights 
and it cannot consistently with the responsibility 
so laid upon it refuse to entertain applications 
seeking protection against infringement of such 
rights. A citizen can resort directly for such 
relief to the Supreme Court without first resort- 
ing to the High Court under Article 226 of the 
Constitution“. But the remedy under Article 32 
is available only in the case of an infringement 
of a Fundamental Right and cannot be extend- 
ed to cover cases of infraction of any other 
constitutional right. The Supreme Court ruled 
in Ramjilal v. Income Tax Officer that the im- 
munity from the imposition or collection j 
taxes by authority of law, which is conferred by 
Article 265, is not a Fundamental Right and 
cannot, therefore, be enforced by a petition 
under Article 32. The Supreme Court has laid 
down that a petition under Article 32 must 
establish not only that the impunged law is an 
infringement of a Fundamental Right but that 
it also affects or invades the Fundamental Right 
of the petitioner guaranteed by the Constitution. 
The Supreme Court in Charanjitlal v. Union a 
India, wherein a shareholder of a public ee 
lity company sought to enforce a 2 
Right of the Company under Article 32, w ; 
that he could not do so unless his own Furca 
mental Right had been infringed." ; 

The Thirtyninth Amendment ousting a 
Supreme Court from exercising jurisdiction Me 
matters relating to or connected with the * 
of a President or Vice-President has been recane 
ed and the old position under Article 71 q) 1 
restored." Al! doubts and disputes eee. 
or in connection with the election Rb Bite 


68. Article 32. P 
69. Also refer to Vain Sukh v. State of UP» 
Kasturi and Sons Lid. v. Salivateswaran. 

70. Also refer to Dwarka Das Shrinivas v. Sholapur 

Spinning and Weaving Company. t) 
71. The Constitution (Forty-fourth Amendmen 
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dent or Vice-President are inquired into and deci- 
ded by the Supreme Court and its decision is final. 


Appellate jurisdiction 

The appellate jurisdiction of the Supreme Court 
covers cases in constitutional matters (Article 132), 
civil and criminal cases (Articles 133, 143) and 
in cases by special leave of the Supreme Court 
against judgment, order, etc., of any court or 
tribunal in India (Article 136). The Supreme 
Court as the highest court of appeal stands at 
the apex of the Indian judicature. Its appellate 
jurisdiction is much wider than that of the Sup- 
reme Court of the United States which concerns 
itself only with cases arising out of federal juris- 
diction, or the validity of laws. M. C. Setalvad 
said, in his speech at the inauguration ceremony 
of the Supreme Court, that the writ of the Court 
"will run over territory extending to over two 
million square miles inhabited by a population 
of about 300 millions.... It can truly be said that 
the jurisdiction and powers of this court in their 
nature and extent are wider than those exercised 
by the High Courts of any country in the Com- 
monwealth or by the Supreme Court of the 
USA. ..." In fact, the Supreme Court has shown 
willingness to entertain appeals not only from ordi- 
nary courts but also from industrial courts, elec- 
tion tribunals and other quasi-judicial bodies. 

(i) Constitutional cases. An appeal lies to the 
Supreme Court from any judgment, decree or final 
order of a High Court in India, whether in a 
civil, criminal or other proceedings, if the High 
Court certifies that the case involves a substantial 
question of law as to the interpretation of the Con- 
stitution. The Constitution (Forty-fourth Amend- 
ment) Act, 1978, inserted Article 134A which pro- 
vides that every High Court, passing, or making a 
judgment, decree, final order, or sentence, under 
Article 132 or 133 (1) or 134 () may, if it deems 
fit, on its own motion; and if an oral application 
is made, by or on behalf of the party aggrieved, im- 
mediately after passing or making of such judg- 
ment, final order or sentence, shall determine whe- 
ther a certificate that the case involves a substan- 
tial question of law as to the interpretation of the 
Constitution may be given or not. Where such a 
certificate is given any party in the case may ap- 
peal to the Supreme Court on the ground that the 
question of law, which is substantial, has been 
wrongly decided. Prior to the enactment of the 
Forty-fourth Amendment, under Article 182 (2) 
where the High Court had refused to issue such a 
42—CHI 
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certificate, the Supreme Court could, if it was 
satisfied that the case involved a substantial ques- 
tion of law as to the interpretation of the Consti- 
tution, grant special leave to appeal from such 
judgment, decree or final order. If the High Court 
had granted a certificate of appeal to the Sup- 
reme Court, the party concerned could under clause 
3 of Article 132 take other grounds with the leave 
of the Supreme Court in support of his appeal 
and the new grounds taken might not be constitu- 
tional. The Constitution (Forty-fourth Amend- 
ment) Act, 1978 omitted clause (2) and amended 
clause 3 to the extent that no other ground, ex- 
cept the constitutional ground, can be taken by 
the party to whom the High Court has granted the 
certificate of fitness in support of his contention 
that the case had been wrongly decided. 

The final authority for interpreting the Consti- 
tution rests with the Supreme Court whatever be. 
the nature of the suit or proceedings. The Supreme 
Court observed in Election Commission v. Venkata- 
rao, The whole scheme of the appellate jurisdic- 
tion of the Supreme Court clearly indicates that 
questions relating to the interpretation of the 
Constitution are placed in a special category irres- 
pective of the nature of the proceedings in which 
they may arise, and a right of appeal of the widest 
amplitude is allowed in cases involving such ques- 
tions". It may, however, be noted that the case ap- 
pealed in the Supreme Court, when the High 
Court grants a certificate must involve a question 
of law and it must be a "substantial" question of 
law as to the interpretation of the Constitution. 
"Substantial" here means a question regarding 
which there is a difference of opinion and which 
has not been finally settled by a judicial decision. 
It must not be a question of fact and it must not 
be a question of interpretation of any other law 
which does not involve interpretation of the 
Constitution, 

(ii) Appeals in Civil matters. Article 133 origi- 
nally conferred a right to appeal to the Supreme 
Court in civil proceedings against a judgment, de- 
cree or final order of a High Court if it certified 
that the amount involved in dispute was not less 
than Rs. 20,000 or that it involved directly or in- 
directly some claim or question respecting property 
of that value, and that the case was fit one for ap- 
peal. But if the High Court's judgment confirmed 
a judgment of an inferior court a further certifi- 
cate that the appeal involved some substantial 
question of law was required. 


The right to appeal in civil cases involving Rs. 
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20,000 confronted the Supreme Court with the 
load of work which it could not cope with. The 
Law Commission recommended that valuation 
should not form the basis of an appeal case and it 
should immediately be dispensed with. Accordingly, 
the Thirtieth Amendment was passed in 1972, 
which. provides that civil appeal shall lie with the 
Supreme Court if the High Court certified that the 
case involves a substantial question of law of gene- 
ral importance and that in the opinion of the 
High Court the said question needs to be decided 
by the Supreme Court. This the High Court may 
do, if it deems fit, on its own motion or on an 
oral application of the aggrieved party immediate- 
ly after the passing or making of the judgment, 
decree or final order. It means that civil appeals 
involving only important questions of law of gene- 
ral importance or a substantial question of law on 
the interpretation of the Constitution will go to 
the Supreme Court and valuation cannot be the 
only reasonable and logical yardstick for a right to 
appeal. Moreover, no appeal shall, unless Parlia- 
ment by law otherwise provides, lie to the Supreme 
Court from the judgment, decree or final order of 
one Judge of a High Court.” 


(ui) Appeal in Criminal Cases. In criminal 
cases the appeal lies to the Supreme Court as of 
right in cases: (a) where a lower court passed an 
orer ofacquittal of an accused person but the 
High Court reverses the order of acquittal on ap- 
peal and. sentences the accused person to death, 
(b) where the High Court withdraws for trial be- 
fore itself any case from a subordinate court and, 
after trial, convicts the accused person to death, 
and (c): where the High Court certifies, under 
Article 134A, that the case isa fit one for appeal to 
the Supreme Court either on its own motion or on 
an ‘oral application made by the aggrieved party 
immediately after passing the judgment. Parliament 
may by law confer on the court any further powers 
to entertain and hear appeals from any judgment 
and final order or sentence in a criminal proceed- 
ing of a High Court in the territory of India sub- 
ject to such conditions and limitation as may be 
specified in such law." 


But so long as Parliament does not legislate as 
such the Constitution intenils that, except in cases 


72. Article 134A inst. by the Constitution (Forty. 
fourth Amendment) Act 1978, S. 19. 


73. Article 133(3). 
74. Article 134(2). 
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referred to above, the State High Courts shall nor- 
mally be the final courts of appeal in criminal mat- 
ters. Hence where the High Court grants a certifi- 
cate that the case is a fit one for appeal to the 
Supreme Court it should do it in exceptional cases 
where it is manifest that by disregard of legal pro- 
cess or otherwise, substantial and grave injustice has 
been done.” 


(iv) Appeal by special leave. Article 136 confers 
very wide and discretionary powers on the Supreme 
Court in the matter of granting special leave to ap- 
peal from any judgment, decree, determination, 
sentence or order in any case or matter passed or 
made by any court or tribunal in India, other than 
Military Tribunal and Court Martial. Whereas 
Articles 132 to 135 deal with ordinary appeals to 
the Supreme Court and they lay down the condi- 
tions under which an appeal will ordinarily lie to 
the Supreme Court, Article 136 vests in the Supreme 
Court a plenary jurisdiction in the matter of enter- 
taining and hearing appeals by granting of special 
leave against any kind of judgment or order made 
by a court or tribunal in amy cause or matter. It 
means that leave to appeal may be granted notwith- 
standing the limitations contained in Articles 132 
to 135 and notwithstanding the fact that the High 
Court has refused leave to appeal. The power of 
the Supreme Court to grant special leave to appeal 
is, thus, not subject to any constitutional limita- 
tion. It is entirely left to the discretion of the Sup- 
reme Court. Broadly speaking, the Supreme Court 
would exercise this power to give relief to the 
aggrieved party in cases where the principles of 
natural justice have been violated or a tribunal 
fails to exercise jurisdiction or acts in excess of 
jurisdiction or acts illegally, even though the party 
may have no footing on appeal as of right.” 


Moreover, the special leave to appeal cannot 
be only from a High Court. It may be from any 
court or tribunal, other than Military Tribunal 
and Court Marital, in the territory of India. The 
Supreme Court has, accordingly, power to grant 
special leave to appeal from the judgment oF am 
interlocutory order of a court subordinate to the 
High Court or a tribunal, the duties and functions 
of which are similar in the nature of those of a 
R 
18. Mohinder Singh v. The State, A. I R. 1952, 8-0: 
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Court.” In the Bharat Bank v. The employees of 
the Bharat Bank, Justice Fazl Ali observed: “Can 
we then say that an industrial tribunal does not 
fall within the scope of Article 136 ? If we go bya 
mere label, the answer must be in the affirmative. 
But we have to look further and see that the main 
functions of a Tribunal are and how it proceeds to 
discharge those functions. This is necessary because 
I take it to be implied that before an appeal can 
lie to this Court from a Tribunal, it must perform 
some kind of judicial function and partake to some 
extent to the character of a Court". The Supreme 
Court has also held in Raja Krishna Bose v. Binod 
Kanungo that even when the Legislature states 
that the orders of a tribunal under an Act like the 
Representation of the People Act shall be conclu. 
sive and final, the Court can interfere under Article 
136 as the jurisdiction conferred by this Article 
cannot be taken away or whittled down by the 
Legislature. The discretion of the Court, so long 


as thé provision of Article 136 remains, is un- 
fettered. 


As regards the precise extent of the jurisdiction 
under Article 136, the Supreme Court has held 
“It is not possible to define with any precision the 
limitations on the exercise of the discretionary 
jurisdiction vested in the Supreme Court by the 
constitutional provision made in Article 136. The 
limitations, whatever may be, are implicit in the 
nature and character of the power itself. It being 
an exceptional and overriding power, naturally it 
has to be exercised sparingly and with caution and 
only in special and exceptional situations. Beyond 
that it is not possible to fetter the exercise of this 
power by a set formula or rules? The Court, as 
said earlier, does not grant special leave to appeal 
unless it is specially shown that exceptional and 
special circumstances exist that substantial and 
grave injustice has been done and the case in ques- 
tion presents features of sufficient gravity to war- 
rant a review of the decision appealed against. 


Justice S. Murtaza Ali and O. Chinappa Reddy 
gave a new dimension to the interpretation of 
Article 136, Soundarapandian, brother of the de- 
ceased, had come to the Supreme Court against the 
acquittal of P. S. R. Sodhamantham by the High 
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Court. The Court observed that the fac that the 
Criminal Procedure Code does not provide for 


private parties to move against acquittals, had no 


relevance to the question of the power of the Sup- 
reme Court under Article 136. The Supreme 
Court's appellate power under Article 136, the 
Court ruled, is not circumscribed by any limitation 
as to who may invoke it is "exercisable outside the 
perview of ordinary law" to meet the pressing de- 
mands of justice. It was the practice of Supreme 
Court to permit invocation of its plenary or appel- 
late power under Article 136 under exceptional cir- - 
cumstances, as whether a question of law of general 
public importance arises or a decision shocks the j 
conscience of the Court. But the Supreme Court 
can also interfere even with findings of fact, mak- 
ing no distinction between judgments of acquittal . 
and conviction if the High Court had acted “per- 
versely or otherwise improperly”. The Court will 
not abjure its duty to prevent violent miscarriage 
of justice by hesitating to interfere when inter- 
ference is imperative, the Court observed. 


In April 1979 the Supreme Court approached the 
Union Government with a suggestion that it should ` 
amend Article 136 to limit its powers to hear and 
admit only those special leave petitions which con- 
cerned constitutional matters. The Government 
expressed its inabiilty to accept the suggestion, but me 
advised the Supreme Court that it could itself 
restrict its powers to grant special leave to appeal. 
The rule about special leave petition till July 
1978 was that it could be filed in the Supreme 
Court if the High Court against whose judgment 
an appeal was sought to be made had rejected per. 
mission. The rule was relaxed by the Supreme 
Court in July enabling an aggrieved party to come 
to it straight without waiting for the permission of ; 
the High Court concerned. Though the relaxa- 
tion was aimed at helping the litigants, it caused 
à spurt in the number of special leave ‘petitions 
compelling the Supreme Court to approach the ' 
Government for amending Article 196. : jp nup 


Advisory jurisdiction 


The President may under Article 143 (1) make , 
a refereence to the Supreme Court for its consti- . 
deration and opinion any question of law or fact 
Which is of such a nature and of such public im- 
portance that it is expedient to obtain the Courts 
opinion on it. The President may refer such a 
question not only where it has actually arisen hut 
also where it appears to the President that it is 


- 
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likely to arise. The President can, accordingly, 
refer to the Supreme Court the question whether 
a proposed Bill will be intra vires of the Consti- 
tution. Such references are heard by a Bench 
consisting of at least five Judges and the Court 
follows the procedure of a regular dispute that 
comes before it. The opinion of the Court is pro- 
nounced in open Court. It may not be a unani- 
mous opinion and the dissenting Judges can give 
their separate opinion. But the opinion of the Sup- 
reme Court is not binding on the President as it is 
not of the nature of a judicial pronouncement. It 
is also not obligatory on the Supreme Court to 
give its opinion; it may or may*not. 

Under Clause (2) of Article 143 the President 
may refer to the Supreme Court for its opinion dis- 
putes arising out of any treaty, agreement, etc., 
which had been entered into or executed before the 
commencement of the Constitution. In the case of 
such references, it is obligatory for the Supreme 
Court to give its opinion to the President. 

Technically, no court in India is bound by the 
advisory opinion of the Supreme Court but such 
opinions are always respected by the courts. The 
opinions given by the Supreme Court in the Delhi 
Laws Act, 1912, and the Kerala Education Bill, 
1957, have often been referred to and cited in 
courts. In the conflict between the Uttar Pradesh 
Legislative Assembly and the Allahabad High 
Court, it was argued before the Supreme Court 
that it was only in respect of matters falling with- 
in the powers, functions and duties of the President 
that he was competent to frame questions for the 
advisory opinion of the Supreme Court. The Court 
held that words in Article 143(1) were wide 
enough to empower the President to forward to the 
Supreme Court for its advisory opinion any ques- 
tion of law or fact which had arisen or was like- 
ly to. airse, provided it appeared to the President 
that such a question was of such a nature or such 
public importance that it was expedient to obtain 
the opinion of the Court on it. 

The first reference made by the President to the 
Supreme Court for its opinion was in 1951. The 
Court was asked to determine the validity of cer- 
tain provisions of the Delhi Laws Act, 1912, the 
Ajmer-Merwara (Extension of Laws) Act, 1947, 
and the Part C States (Laws) Act, 1950. The 
second reference was on the Kerala Education Bill 
in 1957.” A reference was made in connection with 
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an Indo-Pakistan agreement relating to the ex- 
change of endaves (Berubari Union, 1958) in 


.1960. The opinion of the Supreme Court in this 


case was against the views of the Government of 
India which had held that Parliament was compe- 
tent to implement the agreement by an ordinary 
enactment and amendment of the Constitution 
was not necessary. 


Another reference made by the President was 
one relating to the resolution of conflict between 
the Uttar Pradesh Legislative Assembly and the 
Allahabad High Court. The facts of the case were 
as follows : a person who had been sentenced for 
contempt of the Assembly approached the High 
Court for a writ of habeas corpus. The Assembly 
summoned to its bar the Judges of the High Court 
who had issued the rule on the ground that the 
judges had been guilty of contempt. The Supreme 
Court held that in a case involving contempt al- 
legedly committed by a person who is not a mem- 
ber of the Assembly, the High Court can deal with 
a petition challenging the order of the Legislature. 
The Court also ruled that a Judge who passes an 
order on such petition does not commit contempt 
of the Legislature. 


In 1974 a reference made to the Supreme Court 
related to the Presidential election due to be held 
in August 1974. The Opposition parties contend- 
ed that the electoral college constituted for the 
election of the President under Article 54 of the 
Constitution would be incomplete as the Gujarat 
Assembly stood dissolved with the imposition of the 
President's Rule in that State. Since the issue had 
become controversial the President referred it to 
the Supreme Court for its opinion. Alter pro- 
longed hearings the Court rendered the opinion 
that the Presidential elections must be held before 
the expiration of the term of office of the present 
incumbent as provided in Article 62 (1) irrespec 
tive of the dissolution of one or more State Legis 
lative Assemblies and their members not pa 
pating in the Presidential election. The 12 
specifically referred to Article 71 clause (4), insert- 
ed by the Constitution (Eleventh Amendment) 
Act, 1961, which provided that the election ie 
person as President or Vice-President shall not E 
called in question on the ground of the ARE 
of any vacancy for whatever reason amonei 
members of the electoral college electing him’. oe 
Thirty-ninth Amendment now provides that ^ 
election of a President or Vice-President cannot d 
called in question on the ground of the existen 
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of any vacancy for whatever reason among the 
members of the electoral college electing him”. It, 
accordingly, amended Article 71. The Constitution 
(Forty-fourth Amendment) Act, 1978, substituted 
Article 71 for what was substituted by the Consti- 
tution (Thirty-ninth Amendment) Act, 1975, re- 
taining the provision of clause 4 in entirety. The 
latest reference made to the Supreme Court relates 
to the Kashmir Resettlement Bill, 1983, which has 
since become an Act on receiving the assent of the 
State Governor. 


The advisory function of the Supreme Court is 
analogous to that performed by the Privy Council 
in Britain. Section 4 of the Judicial Committee 
Act, 1883, provides that His Majesty may refer 
to the Judicial Committee of the Privy Council 
"such. matters whatsoever as His Majesty shall 
think fit". The Committee shall, where a reference 
is made to it, hear and consider the same and 
advise the Crown. But the dissenting opinions are 
not delivered in the Privy Council. Similarly, Sec- 
tion 60 of the Canadian Supreme Court Act, 1906, 
authorises the Governor-General to refer impor- 
tant questions of law and fact and obtain the 
opinion of the Supreme Court thereon. The Sup- 
reme Court is bound to entertain and answer the 
references and the answers are advisory. But the 
Constitution of the United States does not contain 
any corresponding provision and the Supreme 
Court has consistently refused to pronounce advi- 
sory opinion upqn abstract questions of law. To 
do so, the Supreme Court beld, would be incom- 
patible with the position the Court occupies in the 
Constitution of the United States.” 


There had been a good deal of difference of 
opinion among the jurists and political thinkers 
in India on the advisability of placing a constitu- 
tional obligation on the Court to give an opinion 
to the Executive on questions of laws." The fra- 
mers of the Constitution, however, thought it 
expedient to confer advisory functions on the 
Supreme Court.” Durga Das Basu, however, ob- 
jects to the use of the word “jurisdiction”. He 
refers to Hailsbury's Laws of England where juris- 
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penne advisory jurisdiction on the Federal 

urt. 
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diction of a court is defined as “the authority or 
power of a court to hear and determine a cause 
or complaint presented in a formal way for its 
decision”. The authority conferred on the Sup- 
reme Court in this respect, he says, is not the 
authority to hear any cause or complaint. The 
Court is required to give its opinion on any ques- 
tion of public importance that may be referred to 
it by the President. Opinion so given by the Sup- 
reme Court is not of the character of judgment 
and is, therefore, not binding upon the courts in 
India, although all such opinions carry great 
weight and authority with alt courts and tribunals. 


Powers to review its own decisions 

Like the highest court in other countries the 
Supreme Court of India, too, is not bound by its 
own decisions. It can reconsider its own decisions 
provided that such review is in the interest of the 
community and justice. An application for review 
may be filed with the Registrar of the Court with- 
in thirty days after its judgment is delivered in 
appeal and it should briefly and distinctly state 
the grounds for review." The application for re- 
view must alo be accompanied by a certificate 
by the Bar Council that it is supported by proper 
grounds. Any such review is undertaken by a lar- 
ger Bench than the one which passed the original 
judgment. The Supreme Court's power to review 
its earlier decisions helps it to correct any decision 
which may be deemed erroneous. 


JUDICIAL REVIEW 


Supreme Court, guardian of the Constitution 


The power of the courts to interpret the 
Constitution and to secure its supremacy is in- 
herent in any Constitution which provides Gov- 
ernment by defined and limited powers. Madison 
explained, "a limited Constitution.... one which 
contains specified exceptions to the legislative 
authority. ... can be preserved in no other way 


83. The creat prandia filed a nmt a 
cation against the Judgment in the 
Mills case, In August 1983, the Supremo Court 
admitted the review application the 
judgment of the three-member Benc! uphold- 
ing the withdrawal of a criminal case against 
Dr. Jagannath Mishra, former Chief Minister of 
Bihar on the ground that Justice Baharul Islam 
one of the Ju constituting the three-member 
Bench, soon after the judgment of the Court 
resigned to contest a Bons of the People seat 
from Assam. 
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but through the medium of the courts of justice, 
whose duty it must be to declare all acts contrary 
to the manifest tenor of the Constitution void. 
Without this, all the reservations of particular 
tights or privileges amount to nothing". This point 
was succinctly explained by Chief Justice Marshall 
of the United States in Marbury v. Madison. He 
déclared that the Supreme Court determined the 
constitutionality or otherwise of laws, Federal and 
State; and this power with the Supreme Court was 
a necessary consequence of the Constitution, other- 
wise declaration of the supremacy of Constitution 
had no meaning. 
Like the Constitution of the United States, there 
is no express provision. in the Constitution of 
India declaring the Constitution to be supreme 
Jaw of the land. Perhaps, the Constitution makers 
deemed such a declaration superfluous as they 
would have believed it to be clearly enough im- 
plied when all organs of the Government, Union 
and State, owe their origin to the Constitution 
and derive powers therefrom and the Constitution 
itself cannot be altered except in the manner 
specifically laid down in Article 368. The status 
.of the Constitution as fundamental law, Justice 
K. K. Mathew, a former judge of the Supreme 
Court of India, said, was determined by two fac- 
tors: its efficient cause, and its formal cause. The 
„efficient. cause was none other than the "supposed 
original will of the people of India". The Consti- 
tution was “the covenant of the people of India 
and embodiment of their conception of the higher 
law governing current legislation and other acti- 
vities of the Government. Else, there was no signi- 
ficance in a written Consitution framed by the 
people". The original will was prior and superior 
to the will of any representative assembly of the 
people and as the expression of the original will 
the Constitution is binding on all subsequent legis- 
Jative, executive and judicial bodies. Under the 
aspect of formal cause, he said, the Constitution 
„Was fundamental law in that it prescribed "certain 
decisive principles of lasting value of political rule 
to ensure the just exercise of powers by the State“ 
The philosophy of judicial review is, thus rooted 
in the principle that constitution is the funda- 
mental law. As the constitution is primarily an 
instrument to distribute political power, it is hard 
to escape the necessity of some body with authority 


84. First Sir Tej Bahadur Sapru Memorial Lecture 
on Demooracy and Judicial Review", The 
Statesman, New Delhi, March 27, 1970. 
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to declare when the prescribed distribution has 
been disturbed. The Supreme Court is expressly 
given the power to interpret the Constitution 
(Article 132/147), declare the law (Article 141), 
and enforce the limitations of the rule of distri- 
bution of legislative powers between Parliament 
and State Legislatures, and other constitutional 
limitations, for instance, prohibition against enact- 
ment of laws in derogation to the Fundamental 
Rights [Article 13 (2) J. It is the duty of the Judges 
to uphold the constitution and owe “true faith 
and allegiance to the Constitution of India". 
When a contradiction between the Constitution 
and enacted law is alleged to exist and is proved 
in the course of judicial proceedings, it is the duty 
of the Judges to resolve the contradiction. If it 
cannot be harmonised and violates the Constitu- 
tion, the enactment should be declared void and 
consequently unconsitutional thereby rendering it 
inoperative. Justice Das, in 4.K. Gopalan v. The 
State of Madras, observed, . . in so far as there 
it any limitation on the legislative power, the Court 
must, on a complaint being made to it, scrutinise 
and ascertain whether such limitation has been 
transgressed and if there has been any transgres- 
sion the Court is bound by its oath to uphold 
the Constitution”. 

The power of judicial review exercised by the 
Supreme Court does in no way make it a rival to 
Parliament. Nor does it assume such extensive 
powers of judicial review as its counterpart in the 
United States exercises. There is difference in the 
nature of the federation in the two countries. The 
exhaustive enumeration of powers of the Union 
and the States, the vesting of residuary power pai 
the power of issuing directions in the Union, pU 
overriding powers on emergencies minimise 5 
possibilities of disputes to arise between i 
Union and the States. The power of invalidating 
laws vested in the Supreme Court on the gon fi 
of contravention of the Fundamental Rights di 
fers from that of the United States Supreme 
Court. There is, under the Constitution of pst 
no ‘due process’ clause and no doctrine of " 7505 
supremacy’. The due process clause and aed 
trine of ‘judicial supremacy’ have made the 5 5 
States Supreme Court the arbiter of social i 
a kind of super-legislature. In India, on P «le 
hand, there had prevailed, till 1967, the jam 
of legislative supremacy, subject to the co 1285 
tional limitation. The Supreme Court W 
the judicial review power not out of any pei 
“to tilt at legislative authority in crusader's SP 
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but in the discharge of the duty plainly laid 
upon” the Court by the Constitution.* It declared 
an Act void where it was in clear contravention 
of the constitutional limitations, but it did not 
question the policy involved in the legislation. 
While the Court was always vigilant to prevent 
any encroachment by the Legislature upon the Fun- 
damental Rights, it was yet not a third chamber 
sitting in judgment on the policy laid down by 
the Legislature and embodied in the legislation 
which the Supreme Court was considering. The 
Supreme Court itself defined its role in A. K. 
Gopalan v. The State of Madras. It was observed 
that in India the position of the judiciary "is 
somewhere between the Courts in England and 
the United States....no scope in India to play 
the role of the Supreme Court in the United 
States". The authority of the Court was to be 
exercised in such a manner that neither Parlia- 
ment nor the Executive should exceed the limits 
set on them by the Constitution and if they ever 
did, the Court had the power to halt it. 

But the majority judgment in the Golak Nath 
case disturbed the balance hitherto maintained. In 
1951, the Supreme Court rejected the argument 
that the amending power of Parliament under 
Artilce 368 did not extend to Fundamental Rights. 
The decision was unanimous. The same argument 
was again rejected in 1964, but by a majority of 
three Judges against two. It was raised again in 
1967 and this time the Court accepted the argu- 
ment by a majority of six to five. Chief Justice 
Subba Rao defined Fundamental Rights as prim- 
ordial, transcendental and immutable and were, 
therefore, beyond the reach of Parliament and the 
amending power under Article 368. Two impor- 
tant results flowed from the majority judgment 
in the Golak Nath case. Firstly, it placed a perma- 
nent restraint on the power of Parliament to pass 
any amendment of the Constitution which had 
the effect of taking away or abridging Fundamen- 
tal Rights. Secondly, the Directive Principles of 
State Policy should be enforced without amending 
the Fundamental Rights. Thus the delicate and 
difficult problem of adjusting Fundamental Rights 
and restrictions thereon to the ever-changing and 
unforeseen social demands became the sole respon- 
sibility of the judiciary and, consequently, ultimate 
supremacy under the Constitution came to be vested 
neither in the people nor in their representatives 


85. The State of Madras v. G. Rao, A. I. R., 1952, 
S.C. 196. 


in Parliament but what at any given moment 
was the majority opinion of the Supreme Court. 


This assertion of judicial power led to furious 
controversy and the parliamentarians repudiated 
it through the Twenty-fourth Amendment of the 
Constitution, which restored to Parliament the 
power to amend the Constitution induding the 
Fundamental Rights. The Twenty-fifth Amend- 
ment inserted a new immunity clause 31-C which 
provided that no law seeking to enforce the Direc- 
tive Principles under clause (b) and (c) of Article 
$9* shall be invalid on the ground that it violated 
some Fundamental Rights in Articles 14, 19 or 31. 
Both these Constitutional Amendments were chal- 
lenged in the Supreme Court. In the Kesavananda 
Bharati case the Supreme Court reversed its earlier 
decision in the Golk Nath case and upheld the 
power of Parliament to amend by way of addition, 
variation or repeal any provision of the Constitu- 
tion provided it did not alter the basic structure 
of the Constitution." 

LaL. cob . EUR 


86. Clauses (b) and (c) of Article 39 provide that 
the State shall in partieular, direct its policy 
towards securing: rd 
(b) that the ownership and control of the material 

resources of the community are so distributed 
8s best to subserve the common good; 

(c) that the operation of the economie system 
does not result in the concentration of wealth 
and means of production to the common 
detriment, ids Qn 

87. According to Justices Hegde and Mukerjea the 
basic kie are the sovereignty of India, de- 
mocratic character of our polity, unity of the 
country and essential features of the freedoms 
ofa citizen. They also observed that Parliament 
cannot revoke the mandate to establish a welfare 
State and egalitarian society. These illustrations, 
they added, are illustrative and not exhaustive. 
According to Chief Justice Sikri basio foatures 
consisted in supremacy of the Constitution, a 
publican and democratic form of government, 
secular character of the Constitution, separation 
of powers and the federal character of the Sor 
titution. Justice H.R. Khanna observed, “It 
would not be competent under the garb of ame- 
ndments, for instance, to change the democratic 
Government into dictatorship, or unitary aer 
archy nor would it be permissible to abolish » e 
Lok Sabha and Rajya: Sabha. The secular cha- 
racter of the State shall not likewise, be 5 
away with.." He also said the exclusion by 

the Legislature, including the State Legislature, 

“of oven a limited judicial review strikes at the 

basie structure of the. Constitution. 3 

Jagmohan Reddy maintained that the e 

of basic structure are indicated in the Pream^'e 

and translated in various provisions of the MA 
titution. Justices Shelat and Grover added 
the list of the Chief Justice Sikri, Fundamen, 
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But there was a considerable difference of opi- 
nion among the Judges delivering the majority 
judgment in the Kesavananda Bharati case on the 
concept of basic structure or framework of the 
Constitution. As the concept remained undefined, 
the last word with respect to what exactly did 
it mean and consequently Parliament's power to 
amend the Constitution still rested with the Sup- 
reme Court. The validity of the Thirty-ninth 
Amendment outsing the jurisdiction of the Sup- 
reme Court to decide disputes relating to the 
election of President, the Vice-President, the Prime 
Minister and the Speaker of the House of the 
People was questioned in Mrs. Indira Gandhi's 
election appeal against the judgment of the Allaha- 
bad High Court disqualifying her for a period 
of six years, on the ground that it evaded 
the authority of the Supreme Court, which was 
at the apex of the judiciary, and, therefore, altered 
the basic structure of the Constitution. The majo- 
rity of the Judges answered in the affirmative. 
Immediately after the decision in Mrs. Indira 
Gandhi's election appeal, the Government coun- 
sel made an oral plea to the Court for a review 
of its 1973 decision in the Kesavananda Bharati 
case. The Chief Justice convened a 13-member 
Bench to hear an issue centering round Parlia- 
ment's power to amend the Constitution. But the 
Bench was disbanded after N. A. Palkhivala's pre- 
liminary objection. Representing a detenu and 
owners of some coal mines which had been na- 
tionalised, Palkhivala contended that the Court 
could not reconsider its 1973 decision while cases 
were to be decided in its light remained pending 
before a Constitution Bench for disposal. He plead- 
ed that even if the Full Bench were to decide, it 
“could”, but “should not” at this juncture, 


The debate on amending the Constitution then 
followed. Addressing the All-India Lawyers’ Con- 
ference at Chandigarh on December 29, 1975, 
Prime Minister Indira Gandhi said that the Con- 
stitution must subserve the purpose and the spirit 
in which it was drafted, and, if need were, be 
changed so that India remained a living democracy. 


She sought the guidance of the lawyers on this 


issue. The conference adopted a resolutio: - 
ing that the 8 


i Constitution was not immutable and 
it must change with the change of times to sub- 
serve the national interest. The tone of the con- 
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tal Rights, Directive Principles and the unity 
and integrity of the nation and still regarded 
this list as illustrative. 
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ference was set by the Union Law Minister, H. R. 
Gokhale, who warned that the time was running 
out and the required changes must be made rapid- 
ly through democratic and consitutional methods. 
He asserted that Parliament had unfettered free- 
dom to make any changes, including vital changes 
in the Constitution. He noted that judicial review 
of parliamentary enactments need not be consider- 
ed an inextricable feature of the Constitution 
and, added, that according to eminent jurists in 
the United States, Britain and India such judicial 
review was undemocratic since “the people are 
sovereign and Parliament is supreme" in a parlia- 
mentary democracy.“ 


The All India Congress Committee in a resolu- 
tion passed at its Kamagata Maru Nagar on 
January 1, 1976, called for a "thorough re-exami- 
nation” of the Constitution and “adequate altera- 
tions" to it so that it may continue as a "living, 
effectively responding" document, "responding to 
the current needs of the people and the demands 
of the present". It emphasised that the Constitu- 
tion must itself serve as an instrument of change 
and be capable of being altered whenever neces- 
sary to give "fuller expression to the democratic 
and egalitarian aspirations of the people n In 
pursuance of this resolution the Gongress President 
announced on February 26, 1976, the appointment 
of a 10-member committee, headed by Swaran 
Singh, former Defence Minister, on constitutional 
reforms." The Committee was given two months 
time to submit its report containing draft amend- 
ments to the Constitution. The announcement 
did not say what was to be the broad framework 
in which the committee would function. 


The Swaran Singh Committee submitted 5 
report to the Congress Working Committee ^ 
it recommended inter alia, that a new clause be 
added to Article 368 to the effect that any 
amendment of the Constitution shall not c 
called in question in any court on any pir 
On the powers of the judicial review, the EF 
mittee's view was, that the constitutional enc 
of any legislation should be decided by a 2 
of the Supreme Court consisting of a minim 


88. The Tribune, Chandigarh, December 29, E 
. embers of the Committee were: =i i 
vw Gokhale (Union Minister), Siddhartha e 
Ray (West Bengal Chief Minister), V-A- oig 
(Union Minister of State for Law), V- xi ction): 
(Union Minister of State for Defence Production): 
C.M. Stephen, Rajni Patel, D.P. Singh an 
Goswami. All were lawyers by profession. 
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number of seven Judges and any decision declar- 
ing the law invalid must have the support of not 
less than two-thirds of the Bench. In order to 
make the Supreme Court accessible, the Court may 
sit in circuit in any three other zones besides 
Delhi. The Committee also suggested amendment 
of Article 31-C so that its scope is widened to cover 
legislation in respect of all or any of the Directive 
Principles of State Policy and legisaltion made 
in pursuance thereof should not be called in 
question on the ground of infringement of the 
Fundamental Rights contained in Part III, pro- 
vided that no law effected the special safeguards 
or rights conferred on the minorities or the Sche- 
duled Castes, the Scheduled Tribes or other Back- 
ward classes under the Constitution. No writ 
jurisdiction under Article 32 or 226 shall lie in 
(i) any matter concerning the revenue or con- 
cerning any act ordered and done in the collec- 
tion thereof; (ii) any matter relating to land re- 
forms and procurement and distribution of grains; 


and (iii) election matters. 


The Constitution (Forty-second Amendment) 
Act, 1976, incorporated for the most part the re- 
commendations of the Swaran Singh Committee. 
In the vital field of judicial review of constitu- 
tional amendments the Supreme Court was denied 
the jurisdiction to go into the validity of any 
amendment passed by Parliament in accordance 
with the procedure laid down in Article 368, and 
that the power of Parliament to amend any provi- 
sion of the Constitution was without any limita- 
tion whatsoever. The role of the Supreme Court 
as protector of Fundamental Rights was reduced 
first by making the Directive Principles supersede 
the Fundamental Rights and then circumventing 
the jurisdiction of the Courts under Article 
368(4) to question the validity of any amend- 
ment. Then, the Supreme Court alone could 
examine the validity of any Central law, but it 
could not be declared invalid unless two-thirds of 
the Judges of mandatory seven-member Bench 
declared it so. The Forty-third Amendment 
(1977) omitted Article 144A and restored the 
status quo ante, that is, a Constitutional Bench 
consisting of five” or more Judges would decide 
all cases of constitutional validity. 
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90. Article 145(3) provides “The minimum number 
of Judges who are to sit for the purpose of decid- 
ing any ease involving a substantial question of 
law as to the interpretation of this Constitution 
or for the purpose of hearing any reference under 
Article 143 (Advisory opinion) shall be five.” 


The Janata Party was committed to undo the 
distortions of the Forty-second Amendment, but 
the Constitution (Forty-fourth Amendment) Act, 
1978, did not touch clauses (4) and (5) of Article 
368 and the position with regard to the amend- 
ing power of Parliament vis-a-vis the Supreme 
Court remained as it was before the commence- 
ment of the Forty-second Amendment was ques- 
tioned in the Minerva Mills case and the Supreme 
Court struck down these two clauses. Likewise 
Article 310 which provided that all laws which 
have a nexus with any Directive Principles of 
State Policy "shall be deemed to be void" on the 
ground that they are “inconsistent with, or take 
away, or abridge any of the rights conferred by 
any provision” of the Chapter on Fundamental 
Rights was also struck down, The Court held that 
to abrogate the Fundamental Rights while purport- 
ing to give effect to the Directive Principles is to 
destroy the essential features of the Constitution. 


The Constitution (Forty-second Amendment) 
Act, 1976, was intended to assert the sovereignty 
and supremacy of Parliament, especially with re- 
gard to its power to amend the Constitution. The 
need for such an amendment had arisen because 
the Supreme Court's decision in the Keshavananda 
Bharati case laying down by a majority that Par- 
liament has no power to alter the basic features 
of the Constitution and without defining what 
those basic features are. Replying to the three-day 
general discussions on the Constitution (Forty- 
second Amendment) Bill, the Union Law Minis- 
ter, H. R. Gokhale, said in the House of the 
People that the Bill was intended to make clear 
that Supreme Court would have no jurisdiction 
whatsoever to entertain, much less decide, any 
question relating to the validity of the constitu- 
tional changes. Gokhale expressed the hope that 
the Judiciary would understand the position that 
there was "something more supreme than the 
Supreme Court, and that is Parliament where the 
elected representatives of the people sit". He even 
administered a polite warning to the Judiciary 
against any further attempt to intrude into the 
constituent. and legislative fields which legitimate- 
ly belonged to Parliament. The Law Minister 
was inclined to believe that the Judges "are not 
merely three generations behind, but much more" 
and expected the Judiciary to avoid a further con- 
frontation with Parliament after the enactment of 
the Forty-second Constitution Amendment, But if 
confrontation recurred, he warned, “it will be a 
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bad day for the Judiciary of the country". 


It is worth examining what precisely is involv- 
ed in the concept of parliamentary sovereignty. 
Dicey in his Law of the Constitution claimed for 
the Birtish Parliament an amplitude of that 
sovereignty which cannot be claimed for any legis- 
lative body in the world brought into existence by 
a written constitution, more so within a federal 
structure. It is in fact, impossible to determine 
exactly where does sovereignty reside in a federa- 
tion—whether it is in the Constitution itself or in 
the authority competent to amend the Constitution. 
'The quest for location of sovereignty is such a 
baffling and futile exercise that Harold Laski 
. conculded more than half a century ago that “it 
would be to the lasting good of political science if 
the whole concept of sovereignty is abandoned". 


The theory about the sovereignty of Parliament 
in a federal polity is not even a legal fiction. 
This point was convincingly explained by Motilal 
Setalvad in the Hamlyn lectures which he delivered 
at the Inns of Court in London in 1960. He 
pointed out, “The very purpose of a written con- 
stitution is demarcation of the powers of different 
departments of Government so that the exercise 
of these powers may be limited to their particular 
fields. In countries governed by a written consti- 
tution, as India is, the supreme authority is not 
Parliament but the Constitution”. Setalvad then 
explained why the founding-fathers had in this 
regard departed from the British practice which 
they had so closely followed in other respects, 
“The Indian legislatures”, he said, “had not the 
age-old ancestry and traditions of the British Par- 
liament. India is a country of vast distances in- 
habited by people... . in varying stages of deve- 
lopment. A democracy means a Government by 
the majority. In such a Government it becomes 
necessary to safeguard the essential freedoms of 
the citizens, and particularly of the citizens con- 
stituting the minorities". The distinction made 
by Setalvad have been much forcefully emphasised 
y an eminent scholar D. W. Brogan. Speakin 
about the United States of N wt 
"American law and constitutional practice are 
designed to minimise inequalities between States, 
between sections, between minorities and majori- 
ties and between individuals, while English prac- 
tice is designed to give full effect to majority 
———————————— 
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opinion—although there is no greater inequality 
than that of numbers”. 


What Brogan says about the United States 
equally applies to India. In a highly pluralist 
society as one in India, united in a federal polity, 
no single constitutional organ of Government can 
be invested with sovereign power and, according- 
ly, there can be no escape from a system of checks 
and balances so that there can be no concentration 
of power in any particular organ of the State. A 
federation postulates dual polity and it establishes 
a government of limited and divided powers with 
a view to safeguarding the encroachment of such 
powers by any other authority at any level. The 
arrangement of Government as established by the 
Indian Constitution was designed to promote Co- 
operation among the three branches as well as 
checking and balancing them. 

The power of judicial review exercised by the 
Supreme Court was abundantly made dear " 
Justice B. K. Mukherjee. “The Constitution © 
India”, he observed, “is a written Constitution 
and though it has adopted many of the prinstipi 
of the English parliamentary system, it has E 
accepted the English doctrine of the m 
supremacy of Parliament in matters of kg 
In this respect, it has followed the America 
Constitution and other systems modelled on zi 
Notwithstanding, the representative character o 
their political institutions, the Americans rega! : 
the limitations imposed by their Constitution D: 
the action of the Government, both Hoi 
and executive, as essential to the pres 
public and private rights. They serve as Ec * 
upon what has been described as the despot 
the majority.... 


“In India it is the Constitution that is " 
reme and Parliament as well as State Legit ide 
must not only act within the limits of Fi die 
pective legislative spheres as demarcate 17 
three lists occurring in the Seventh Schedule 


Constitu- 
Sonstitution, but Part III of the ; 
the Constitutic damental rig ts 


n no account 


lid, must in 
transgress. 


all cases be in conformity with the consti 
requirements and it is for the ju 
whether any enactment is constit " 
Judicial review is, therefore, an essentia Poet 
the Indian constitutional system and the aie 
of the Constitution gave an unequivocal ne ur in 
to it when they described the Supreme 
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the Constituent Assembly as “the Guardian of the 
Constitution", a “champion of liberties", “a 
watch-dog of Democracy", and so on. This is fur- 
ther authenticated by para 5 of the Report of the 
Drafting Committee (Draft Constitution February 
1948) which read, "The Committee has attempted 
to make these rights (Fundamental Rights) and 
the limitations to which they must necessarily be 
subject as definite as possible, since the courts may 
have to pronounce upon them". In the introduc- 
tion to its draft clauses, the Advisory Committee 
on Fundamental Rights explained that it attached 
"great importance to the constitution making 
these rights justiciable", and noted that the right 
of the citizen to such protection was a "special 
feature" of the American Constitution. "Suitable 
and adequate provision will have to be made to 
define the scope of the remedies for the enforce- 
ment of these fundamental rights”, the report said.” 


The first recommendation of the ad hoc Com- 
mittee of the Supreme Court in its report bes- 
towed the power of judicial review upon the 
court. "A Supreme Court", the report said, "with 
jurisdiction to decide upon the constitutional 
validity of acts and laws can be regarded as a neces- 
sary implication of any federal scheme".^ Alladi 
Krishnaswami Ayyar, and K. M. Munshi also em- 
phasised the importance of giving the Supreme 
Court the power of judicial review in their sepa- 
rate memoranda. Munshi believed that this power 
was especially necessary for safeguarding funda- 
mental rights and for ensuring the observance of 
due process. He, however, hoped that judicial 
review would have a more direct basis in the 
Constitution than simply due process" and in his 
Draft Constitution he had already provided that 
the Supreme Court would have the authority to 
examine the constitutionality of legislation. Ayyar 
believed that judicial review ought to be explicitly 
named as one of the powers of the Court and, as 
such, "the final word on the interpretation of the 
Constitution”. 

In their efforts to make the Supreme Court the 


92. Alvisory Committee’s Interim Report on Funda- 
mental Rights, para 3. Reports, First Series, p. 21. 


93. Report of the Ad Hoc Committee of the Supreme 
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94. Munshi, K.M., Note to the Ad Hoc Committee on 
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95. Ayyar, Alladi Krishnaswami, in an undated 
memorandum entitled Courts Under the New 
Constitution. 
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citadel of justice, the members of the Constituent 
Assembly gave it wide original and appellate 
jurisdiction. They made it the guarantor of the 
fundamental rights and the guardian of the Consti- 
tution. But while conferring all such powers they 
were not oblivious of the objectives of the Consti- 
tution as enshrined in the Preamble and the 
Directive Principles and creating conditions neces- 
sary for achieving the goal of social revolution. 
They, therefore, simultaneously circumscribed the 
powers of the Supreme Court. The power of 
judicial review where rights to property" and per- 
sonal liberty were concerned was restricted. The 
Emergency provisions obliterated the power of 
judicial review in matters of rights in general, by 
vesting the Executive the authority to deny for 
uncertain periods the right on the prerogative 
writs.” The Supreme Court's involvement in fede- 
ral issues, as compared with the United States of 
America, was diminished by the provision in the 
Constitution for a strong central government. 
The Constitution itself expressed the centralising 
tendency apparent in modern constitutions, said 
Alladi Krishnaswami Ayyar, “instead of leaving it 
to the Supreme Court to strengthen the centre by 
a process of judicial interpretation”. 1 

The Preamble to the Constitution declared the 
broad and enduring purposes which it was ex- 
pected to serve. In seeking these purposes the 
Constitution may be amended from time to time. 
But these purposes embodied the aspirations of 
the entire people, who gave the Constitution to 
themselves, and not to the transient and chang- 
ing objects of a particular party. It is, therefore, 
the supremacy of the Constitution and it cannot 
be made the object of the vagaries of the fluc- 
tuating majorities. 

The crucial point is that the people in India 
are at no stage associated with the Constitution 
amending process. “This factor is decisive’, as 
Palkhivala says, “in determining the ambit of 
the amending power“ In many other countries, 
in contrast, an amendment of the constitution 
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96. Since abolished as a Fundamental Right. by the 


Constitution (Forty-fourth Amendment) Aet, 
1978. i 

97. Section 40 of the Constitution (Forty-fourth 
Amendment) Act, 1978, makes an exception in 
the case of Rights conferred by Articles 20 and 
21. 

98. Palkhivala, A.N., *Rekindling the light of the 
Constitution,” Indian Fapress, New Delhi, Ma 
16, 1980. T 
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is subject to the approval of the people at a 
referendum or at convention summoned specifi- 
cally for this purpose or otherwise. For purposes 
of constitutional amendment the will of Parlia- 
ment, which is the will of the majority party, is 
certainly not the will of the people. The electo- 
rate elect their representatives periodically on 
issues fundamentally different from those involved 
in a constitutional amendment and while choosing 
them a vast number of factors intervene in their 
choice. At a referendum the people themselves 
express their will in approving or disapproving 
the proposed amendment and the factors influenc- 
ing their decision stand on a different pedestal as 
compared with the voting pattern and electoral 
behaviour at periodical elections of Parliament. 
They are obviously more patent and conspicuous 
in a plural society like India. The experience of 
the countries, where the people's will is ascertained 
at a referendum held upon Parliament's proposal 
to amend the constitution, is that it is generally 
negatived. For example, in Australia the electorate 
has so far approved only five out of thirty-two 
changes in the Constitution proposed by their 
Parliament in the last 79 years. In Switzerland, all 
amendments to the Federal and Cantonal Consti- 
tutions are subject to obligatory referendum, be- 
sides the right of constitutional initiative the Swiss 
possess. The attitude of the Swiss at a referendum 
is to reject measures that are in any way radical. 
There have been only two proposals so far, in 
1880 and 1935, for total revision of the Federal 
Constitution and both were rejected by an over- 
whelming majority of the people. Partial revisions 
have been numerous, but comparatively a few of 
them have altered the constituent parts of the 
Constitution. The vast majority of them have ex- 
tended the competence of the Federal Government 
to meet emergencies and challenges of technologi- 
cal development. In countries where, proposals 
for constitutional amendments emanate from the 
Legislature, the Legislature is by law required to 
be dissolved and fresh elections are held on the 
specific issue of the proposed amendment. It has 
been found that under this procedure "the Con- 
stitution is hardly amended half a dozen times in a 
hundred years“. 

But in India the Forty-second Amendment was 
rushed through a mutilated Parliament when the 
country was in the throes of Emergency and most 
of the members of Opposition parties in Parlia- 
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ment were languishing in jails rather than sitting 
in Parliament and debating the Amendment that, 
inter alia, sought to establish the sovereignty of 
Parliament. Even the myth that Parliament that 
endorsed the Emergency, voted for its continuance 
in force, extended its own life and enacted the 
Forty-second Amendment represented the will of 
the people was exploded in March 1977 Parlia- 
mentary election when the Party that commanded 
massive majority in Parliament was rejected by the 
electorate wholesale, including its leader. 


Even the sovereignty of British Parliament is à 
legal fiction. It cannot do any and everything and 
make and unmake any kind of law. There are 
many moral and political checks which limit its 
power. And there are limits to obedience too. “If 
a legislature decided", as Leslie Stephen suggests 
that “all blue-eyed babies should be murdered, 
the perservation of blue-eyed babies would be 
illegal; but legislature must go mad before they 
could pass such a law and subjects be idiotic be- 
fore they could submit to it". But in India in 
August, 1975, the Council of States passed the 
Constitution  Forty-first Amendment Bill which 
sought to grant life-long immunity to the Presi- 
dent, the Prime Minister and the Governor of à 
State in respect of any and every crime committed 
before assuming office or during the term of their 
office. This Constitution amending Bill would have 
passed in the House of the People too, with the 
massive majority of the ruling party "but for cer- 
tain developments", Again, the same representa- 
tives of the people, who claimed to represent their 
will, passed measures in 1975-76 which prescribed 
that no citizen could claim the right to persona 
liberty on the ground of common law, natural law 
or rules of natural justice. A person imprisoned 
without trial could not know the grounds of his 
detention and the detaining authority could refuse 
to disclose such grounds to the Advisory Board of 
to a Court of law for the satisfaction of the presid- 
ing officer. And a person who had been set at 
liberty by the Advisory Board or a Court could be 
rearrested on the same grounds which had pie 
found unsustainable. Thirty years ago the sorg 
Court had quoted with approval the dictum : 3 
Government which holds the life, liberty an 

y its citi bject at all times to the 
property of its citizens su ie : "ol of even 
absolute disposition and unlimited contro! © Mer 
the most democratic depository of power. " d 
all but a despotism”. The first two, ns: 
liberty, were taken away by the Congress Gov The 
ment with its massive majority in Parliament. 
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Janata Government took away the third, though 
in a disguised manner. The Forty-fourth Amend- 
ment dropped the Right to Property from Chapter 
HI on Fundamental Rights. 


Role of the Supreme Court 

On January 28, 1950, the Supreme Court of 
India held its inaugural sitting. Since then, it has 
been functioning as one of the foremost institu- 
tions of India's republican democracy and as an 
instrument. of rule of law. Placed as it is at the 
apex of a single unified judiciary, it is not only 
the final court of appeal in all matters, but has 
also been made the ultimate interpreter of the laws 
and the Constitution, the arbiter of federal dis- 
putes and constitutional interpreter of the Funda- 
mental Rights of individuals and of minority 
groups. In addition to ordinary channels of appeal 
the Constitution confers on the Supreme Court 
extraordinary powers where justice might require 
the interference of the Court. Its powers to grant 
special leave to appeal from the decision of any 
court or tribunal, except military tribunals, are 
not subject to constitutional limitations. It is en- 
tirely the discretion of the Supreme Court and it 
may give relief to any aggrievd party even to a 
private party, in cases where the principles of 
natural justice have been violated or if the court 
at any level had acted perversely or otherwise 
improperly. 

The Supreme Court in recent times has assumed 
the role of a “bulwark against the assumptions and 
exercise of excessive powers" as Chief Justice Y. V. 
Chandrachud said at the Law Day function held 
on November 26, 1981. He pointed out that a 
liberal democracy like one in India did not mean 
that the will of the people was law. The people's 
will becomes a law only "when it conformed to 
recognised normative procedures and did not 
violate the fundamentals of the Constitution". 
That is why, the Chief Justice asserted, the courts 
were the hand-maids of liberal democracy without 
which there could be no independent authority to 
examine "whether the limits of popular will were 
exceeded in any manner". Consequently, the court 
is today engaged in "public interest" cases and 
more and more lawyers, journalists and social 
leaders are coming to the Court with grievances 
of the poor and the illiterate, the silent majority. 
The liberal view taken by the Court has widened 
the right of the citizen to move the Court even 
when his own fundamental rights are not violated. 
In recent judgments, it has held that anyone who 


is not a busybody or meddler is entitled to move 
the Court. 


The Supreme Court is a court of record and the 
acts and proceedings of such a court are of such 
high and super-eminent authority that their truth 
is not to be called in question in any court. Its 
decisions are binding on all courts in India and 
the supreme and overriding status of its judgments 
is placed beyond the reach of ordinary legislative 
enactments. The consultative functions of the Sup- 
reme Court are important inasmuch as it can pro- 
nounce advisory opinion even upon abstract ques- 
tions of law. The opinion so expressed is not of 
the nature of judgment and, accordingly, not bind- 
ing on the courts, although such opinions carry 
great weight and authority with all courts and 
tribunals. 


The writ of the Supreme Court runs over about 
seven hundred million people. In sheer amplitude 
of judicial powers and the variety and range of 
jurisdictions, the Supreme Court of India is with- 
out a rival in any other system in the world. Alladi 
Krishnaswami Ayyar rightly claimed in the Consti- 
tuent Assembly that the Supreme Court had more 
powers than any other Supreme Court of the world. 
The United States Supreme Court does not 
have the kind of wide appellate jurisdiction as 
the Supreme Court of India exercises. 


But the primary duty of the Supreme Court is 
to interpret the Constitution and determine laws. 
Sir Maurice Gwyer, at the inaugural sitting of 
the Federal Court on December 6, 1937, said that 
while declaring and interpreting the law, “it will 
always be our endeavour to look at the Constitu- 
tion of India, whether in its present form or in 
any other form which it may assume hereafter, 
not with the cold eye of the anatomist, but as a 
living and breathing organism which contains 
within itself, as all life must, the seeds of future 
growth and development.... The Federal Court 
will declare and interpret the law and that I am 
convinced, in no spirit of formal or barren legalism. 
But I do not want to bc misunderstood. This 
Court can, and I do hope will, secure that those 
political forces and currents, which alone can give 
vitality to Constitution, have free play within 
the limits of the law; but it cannot under the 
cover of interpretation alter or amend the laws 
that must be left to other authorities. Neverthe- 
less, within the limits I have indicated, I do not 
doubt that the Federal Court can make, and 
perhaps decisive, contribution towards the evolu- 
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tion of India into a great and ordered nation, a 
link between the East and the West, but with a 
policy and civilisation of its own". Chief Justice 
Kania said on the day of the inaugural sitting of 
the Supreme Court on January 28, 1950, “The 
Supreme Court, an allIndia Court, will stand 
firm. and aloof from party politics and political 
theories. It is unconcerned with the changes in 
the government. The Court stands to administer 
the law for the time being in force, has goodwill 
and sympathy for all, but is allied to none. Occu- 
pying, that position we hope and trust the Court 
will maintain the high traditions of the nation, 
and in estabilising the roots of civilisation which 
have twice been threatened and shaken by two 
world wars, and maintain the fundamental prin- 
ciples of justice which are the emblem of God”. 
The first Attorney-General of India, M. C. Setal- 
vad, in his speech at the inaugural sitting, inter 
alia, said, “The detailed enumeration of funda- 
mental rights in the Constitution and the provi- 
sions which enable them to be reasonably restricted 
will need dire and discriminating decisions. On 
the Court will fall the delicate and difficult task 
of ensuring to the citizen the enjoyment of his 
guaranteed rights consistently with the rights of 
the society and the safety of the State”. 

These lengthy statements on the inaugural 
functions on two momentous occasions succinctly 
explain the role of the highest court of the coun- 
try in shaping her destiny: The Supreme Court 
cannot afford to remain oblivious of the “new 
atmosphere”, as Nehru put it, in the country and 
should not interpret the Constitution and law, 
to use Maurice Gwyer's words, in “a spirit of for- 
mal or barren legalism”. Justice Frankfurter of the 
United States Supreme Court said that statesman- 
ship was needed on all hands to avoid a tragic 
and dangerous confrontation between the legisla- 
tive and judicial wings of the government and this 
could be avoided by judicial restraints. Justice 
kso "xs of the same court, had also remarked 

at the Supreme Court was not the onl rdian 
of the people's freedom and that cee were 
equally their guardians. 

The Legislatures are, indeed. equal ardians 
the people's freedom, provided lile herd xdi 
does not go amuck. No doubt, the Supreme Court 
performs judicial functions, but it has to deal 
with many issues and controversies which bristle 
with partisan origins and political consequences, 
& constitutional court, interpreting the Constitu- 
tion and determining laws, however moderate and 
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self-restrained; cannot evade or avoid pronounce- 
ments on matters political irrespective of its own 
views on judicial activism. It cannot remain un- 
concerned about complaints of arbitrariness and 
turn a blind eye to unreasonable invasions of fun- 
damental rights. It cannot countenance, except at 
the cost of sacrificing its noble mission and man- 
date under the Constitution, any excessive claims 
of unlimited power. 


The first two decades of the Supreme Court's 
career were fruitful years. As the custodian of the 
constitutional system and the legal process it strove 
to stabilise the aspirations of the new nation, 
strove to relieve the tensions confronting a deve- 
loping country, resolved the conflicts of a diverse 
and open society and accommodated and adjudi- 
cated antagonistic demands for justice. In the per- 
formance of this arduous and stupendous task the 
Supreme Court acted with utmost erudition, un- 
derstanding and wisdom and commanded the con- 
fidence and respect of the people in a larger 
measure than any other institution in the coun- 
try. But of late, there has been an erosion in the 
dignity and prestige of the Supreme Court and it 
began with the decision in the Golak Nath case. 
The judgment in the Bank Nationalisation case 
and the Presidential Order derecognising the 
Princes met with the cry that the Court was re- 
dctionary. It was around this time that Mohan 
Kumaramangalam made his plea that India's 
Judiciary should be committed on certain socio 
economic matters and his views were put E 
action by appointing A. N. Ray Chief Justice © 
India (April 1973) in preference to presumably 
three not ‘committed’ colleagues, except to the 
Constitution. This policy of judicial appointments 
was universally denounced in India as subversive 
to the independence of the judiciary. 


The policy of “committed” judiciary was pro- 
pounded in the House of the People by 8. Mohan 
Kumaramangalam, Minister of Stecl and Mines 
on. May 2, 1973. He maintained. .. Therefore, 
the experience in the last six years has been an 
unfortunate one; in these six years we have ve 
this conflict throughout step by step, in whic 
there are two aspects which we have to bear in 
mind : one, the uncertainty which was introduce 
into the very interpretation of the Constitution 


(Golak Nath case) so that we did not e 
whether tomorrow something else we did dans 


or would not be set aside even when we p a 
ed.on the very basis of the judgments of di 
itself; and secondly, major decisions of the Gov 
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ment and of Parliament in relation to major 
economic matters being set aside by the Court onc 
after the other. Was it not right for us to think in 
terms of more stable relationship between the 
Court and ourselves ? Is it not good that we should 
have as Chief Justice of India a man who will be 
able to help to put an end to this period of con- 
frontation, a person who will be able to ensure 
stability, certainty about the state of the law, a 
person who will be able to give a certain conti- 
nuity, a certain permanence, to the approach 
made by the Court to the important problem that 
came before it....“ Kumaramangalam's thesis 
was, "It is entirely within the discretion of the 
Government of the day to appoint the person con- 
sidered in its eyes the most suitable, as having 
the most suitable philosophy or outlook, to occupy 
the highest judicial office in the country". Close in 
this statement's wake came out a book in support 
of the committed judiciary written by A. R. 
Antulay Kumaramangalam wrote a pamphlet 
which was published only after his death. In the 
fifth Chapter of his pamphlet, Kumaramangalam 
described in some detail President | Roosevelt's 
relations with his country's Supreme Court over 
his New Deal Policy and quoted at length from 
the broadcast address of the President, delivered 
on March 9, 1937, announcing his decision to pack 
the Supreme Court. He noted with satisfaction that 
Roosevelt's -resounding success at the polls com- 
pelled Chief Justice Hughes and Justice Roberts 
to change sides and join the three pro-New Deal 
Judges and help to validate all the Roosevelt's 
crucial legislations. 

Kumaramangalam's statement in the House of 
the People was subjected to a scathing criticism 
on the public platform and in the Press, especially 
by members of the Bar. Justice K. S. Hegde (after 
his supersession in 1973) said.. The hopes of 
our founding fathers that our executive will res- 
pect the independence of the judiciary have fail- 
ed. The constitutional provisions relating to the 
appointment of Judges have not been honestly 
implemented. They have been perverted. Political 
and party considerations have been introduced in 
appointing Judges to superior Court. Therefore, 
new ways have to be devised to maintain the inde- 
pendence of the judiciary”. 
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The appointments to the higher judiciary have 
ever — the subject of criticium and the senti- 
ments expressed by eminent jurists are too nume- 
rous to quote. As far back as 1958, the Law Com- 
mission in its Fourteenth Report referred to the 
unsatisfactory selection of judicial personnel and 
remarked, "....The almost universal chorus of 
comment is that the selections are unsatisfactory 
and that they have been induced by executive in- 
fluence. It has been said that these selections ap- 
pear to have been made out of considerations of» 
political expediency or regional or communal 
sentiments. Some of the members of the Bar 
appointed to the Bench did not occupy the front 
rank in the profession, either in the matter of. 
legal equipment or of the volume of their practice 
at the Bar. A number of more capable and de- 
serving persons appear to have been ignored for 
reasons that can stem only from political or com- 
munal or similar grounds. ..." Justice M. H. Beg 
again superseded Justice Khanna on the retire- 
ment of Chief Justice Ray and when Beg was to 
retire in February 1978, the appointment of Chief 
Justice took ugly shape. Y. V. Chandrachud, the 
seniormost Judge, was vehemently criticised and it 
became a matter of widespread public controversy. 
The memorandum by fifty-two public men of 
Bombay addressed to the Minister of Law and 
Justice to the Government of India, in January 
1978, said, in part, that the doctrine of "Commit- 
ted Judges," as it came to be called, was imple- 
mented by the Government of India not only in 
the matter of appointment to the Supreme Court 
Bench but also in regard to appointment to the 
High Court Benches. How far it proceeded became 
evident when Judges of the Supreme Court and 
of the High Courts began going around delivering 
political speeches, a practice which was criticised 
by the Supreme Court itself last year. The result 
of this policy became all too clear during the dark 
months of the Emergency when Mr. Justice A. N. 
Ray, the then Chief Justice of India, and some of 
his colleagues showed themselves to be, in the 
words of Lord Atkin apropos his colleagues in 
the famous case of Liversidge vs. Anderson "more 
executive minded than the executive“. M. C. 
Chagla considered the appointment of Chandra- 
chud "would be making ourselves the laughing 
stock of the whole judicial world. Mr. Chandra- 
chud would have been ostracised—but instead of | 
doing that, we are going to give him the accolade ' 
of judicial approval". tyr i 

In the Habeas Corpus case" Chief Justice Ray, 
101. A.D.M. Jobalpur v. S. Suhkla. 
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Justices Beg, Chandrachud and Bhagwati concur- 
red in holding that “In view of the Presidential 
Order dated 17th June 1975 no person has any 
locus standi to move any writ petition under Arti- 
cle 226 before a High Court for habeas corpus or 
any other writ or order or direction to challenge 
the legality of an order of detention on the ground 
that the order is not under or in compliance with 
the Act or is illegal or is vitiated by malafides 
factual or legal or is based on extraneous consi- 
derations". Justice H. R. Khanna alone dissented 
and he had to pay a price for his dissent. He 
was superseded in January 1977, and Justice M. H. 
Beg was appointed the Chief Justice of India. On 
July 14, 1976, Jayaprakash Narayan in a state- 
ment said, "As far as the judiciary, I must say 
that the High Courts have come out with flying 
colours in the present crisis. But the record of the 
Supreme Court is unfortunately very disappoint- 
ing mainly because Mrs. Gandhi has packed it 
with pliant and submissive judges except for a 
few". 

For good or bad Kumaramangalam's thesis has 
come to stay. On March 19, 1981, Prime Minister 
Indira Gandhi said, "The former Janata regime 
had made a lot of appointments in the judiciary 
on political basis.... a dilemma faced by us was 
whether these persons appointed on political basis 
in the judicial services should be allowed to con- 
tinue; and if they were continued, how can we 
expect justice from them? What is their credi- 
bility?” The Janata Government had filled in 
115 vacancies in the High Courts and five in the 
Supreme Court during its 29-month tenure in 
office. She applied the canon of credibility accord- 
ing to her own yardstick by removing a number 
of Additional Judges of various High Courts, not- 
ably among them were Additional Judges of the 
Delhi High Court Kumar and Vohra by not con- 
firming them, or giving to others piecemeal exten- 
sions for three months or so and appointing others 
whose credibility was not in any manner clouded 
in the eyes of her Government. Chief Justice 
Chandrachud had quietly bur strongly been 
thwarting such moves, Chandrachud’s reservations 
did not enable the Government to make even a 
single appointment in 1980, and in 1981 and 1982 
Just seventy could be appointed. In August 1983 
there were a total number of 69 vacancies in the 
High Courts and one in the Supreme Court to be 


filled. The Government was forced to leave eight 


High Courts without permanent Chief Justices for 
over six months. i 
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Even if it is conceded that the future norm for 
appointment to the Bench shall be on political 
basis, even then it is expected that Judges would 
maintain postures of strict neutrality. Once elevat- 
ed to the Bench their biases would be constitu- 
tional and judicial not political or ideological. 
“The primary duty of the judges", says H. R. 
Khanna, former Judge of the Supreme Court, “is 
to uphold the Constitution and the law without 
fear or favour and in doing so they cannot allow 
any political ideology which might have caught 
their fancy to colour decision. The sobering re- 
flection has always to be there for judges, as said 
by a great master, that the Constitution is meant 
not merely for their way of thinking but people 
of fundamentally differing views.“ 
` The same standard applies to a Judge's post 
retirement demeanour. Judges of the Supreme 
Court are supposed to retire quietly into oblivion. 
It is universally recognised that a Judge's conduct 
should be free from temptation or fear even after 
he leaves the Bench. That, at least was the intent 
of the framers of the Constitution when they 
prescribed in Article 123 (7) that no person who 
has held office as a Judge of the Supreme Court 
shall plead or act in any Court or before any 
authority within the territory of India. If Judges 
nearing retirement start hankering after entering 
or returning to politics, it is likely to affect their 
political decisions. The unhealthy trend of sitting 
Judges entering active politics started in 1967. 
The then Chief Justice of India, Subba Rao, conr 
mitted judicial impropriety when he accepted the 
Opposition's invitation to become its candidate 
for 1968 Presidential poll and resigned from his 
office. Subba Rao’s willingness to become the 
Opposition's nominee soon after his crucial judg- 
ment in the 7.G. Golak Nath vs. the State of Pun- 
jab was widely criticised and propelled the highest 
Court of the country into political controversy: 
The image of the Supreme Court—as being above 
politics and political leanings—never recovere 
from the jolt given to it by Subba Rao. Justice 
H. R. Khanna was caught in the web by accepting 
to enter Charan Singh's Ministry, though imme 
diately after he resigned, and then contesting the 
1982 Presidential election as Opposition's can 4 
date. The image of the Supreme Court pce 
the worst blow when a sitting Supreme kein: 
Judge. Baharul Islam, who was due for retiremen 
by the end of Februarv, 1983, resigned in January 
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to be able to contest the Barpeta House of the 
People seat in Assam as a Congress candidate. 
The election for that seat could not be held 
due to disturbed conditions in Assam, but 
Baharul Islam entered Parliament as a member 
of the Council of States as a Congress (I) nomi- 
nee. Baharul Islam's resignation’ came bare- 
ly a month after his (and Justice R. B. Misra's) 
controversial judgment in the Patna Urban Co- 
operative case in fayour of the Bihar Chief Min- 
ister, Jagannath Misra, who stood accused for cor- 
ruption and forgery. The third Judge hearing 
the case, Justice V. D. Tulzapurkar, dissented. 
Perhaps, there may be no link between Baharul 
Islam's resignation and his judgement in the 
Patna Urban Co-operative case, but his subse- 
quent actions compounded the widespread mis- 
givings that his judgment aroused. A review 
application was filed in the Supreme Court 
pleading that Justice Baharul Islam's judgment 
was politically motivated. The Court unani- 
mously decided to rehear the appeal.challenging 
the judgment of the Patna High Court uphold- 
ing withdrawal of the case against Dr. Jagannath 
Misra, former Chief Minister of Bihar. 

There is evidence to suggest that a few of the 
Judges of the Supreme Court adjusted their 
antenna to "know what would suit the Govern- 
ment in power“. Judgments in one era com- 
pared to those of another show how things 
changed under two different regimes. A note was 
circulated among High Courts after the triumph 
of the Janata Party in the Parliamentary poll 
in March 1977. The note on behalf of a Com- 
mittee of Judges of the Supreme Court proposed 
a code of ethics for the Judges to check “the 
deterioration of standards and fall in values“. 
The main point emphasised was "a solemn 
undertaking" not to drink either in public or 
private. This was obviously to please Prime 
Minister Morarji Desai. But the most objec- 
tionable part of the code was to be enforced 
through law. Chief Justice Beg in his covering 
letter dated October 10, 1977, to the Chief Jus- 
tices of High Courts, said, “I am glad to be able 
103. Retired Judges have entered politics, like K. S. 


Hegde, H.R. Khanna and the lato H. 
Gokhale and M.C. Chagla. 05 
Baharul Islam was a member of the undivided 
Congress and represented it in the Council of 
States for two terms before being inducted as a 
Judge of the Assam High Court. He retired in 
1980 and soon thereafter was elevated to the 
* Supreme Court. 
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to inform you that the present Government is 
very willing to strengthen our hands and to help 
us move in the right direction by any legislation 
which may be necessary for this purpose”. S. N. 
Mishra raised the issue in the House of the Peo- 
ple on December 9, 1977, and observed that the 
code of conduct was a clear insult to the Judges 
of the High Court and it would be a sad day 
when the Judges would have to obtain character 
certificates periodically even if they be from their 
fellow-Judges. Chief Justice Beg actually issued 
and was later forced to withdraw, a contempt 
notice to newspapers who transmitted to the 
people the code of ethics, in the formulation of 
which the Chief Justice of India had taken the 
initiative, and had questioned its propriety. Chief 
Justice Beg had dismissed, it is important to 
recall, the Allahabad High Court judgment set- 
ting aside Mrs. Indira Gandhi's election as erro- 
neous though Mrs. Gandhi's appeal before the 
Supreme Court was heard in terms of an amend- 
ed electoral law which precluded the examina- 
tion of the merits of the case. In laying down 
his office of Chief Justice of India in February 
1978, Justice M. H. Beg gave expression to the 
noble sentiments of a Judge when he said that 
if the Judges of the Supreme Court had become 
pliant to the dictates or directions of the exe- 
cutive, the sooner the Court was wound up the 
better for the country. 


In the Habeas Corpus case, Justice Y. V. 
Chandrachud, who concurred with the majority 
judgment is reported to have said, "Counsel after 
counsel expressed the fear that, during the 
emergency, the executive may whip and strip 
and starve the detenu and if this be our judg- 
ment, even shoot him down. Such misdeeds 
have not tarnished the record of free India and 
I have a diamond-bright, .diamond-hard hope 
that such things will never come to pass". Simi- 
larly, Justice Bhagwati said, "I do not think it 
would be right for me to allow my love of per- 
sonal liberty to cloud my vision or to persuade 
me to place on the relevant provision of the 
Constitution a construction which its language 
cannot reasonably bear". When the President, 
on the advice of the Janata Government at the 
Centre, dissolved the Congress Governments. in 
various States, the Supreme Court in effect held 
that the aspirations of the people as reflected in 
the results of the 1977 Parliamentary. election, 
justified dissolution. Justice Bhagwati did not 
confine to that much alone. He observed, “This 
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is not a case where just an ordinary defeat has 
been suffered by the ruling party.... There has 
been a total rout of candidates belonging to the 
ruling party.... Never in the history of this 
country such a clear and unequivocal verdict has 
been given by the people, never a more massive 
vote of no-confidence in the ruling party. When 
there is such a crushing defeat suffered by the 
ruling party and the people have expressed 
themselves categorically against its policies, it is 
symptomatic of complete alienation between the 
Government and the people.... Where there is 
a wall of estrangement which divides the govern- 
ment from the people, and there is resentment 
and antipathy in the hearts of the people against 
the Govérnment, it is not unlikely that it may 
lead to instability and even the administration 
may be paralysed". 

After his elevation in February 1978, Chief 
Justice Y? V. Chandrachud made an unpreceden- 
ted public statement that he had spent sleepelss 
nights, but he did not have the courage to give 
w contrary decision in the Habeas Corpus case 
in 1975. Justice Chandrachud did not act ac- 
cording to the dictates of his conscience and 
clearly violated the oath of his office that he 
"will duly and faithfully and to the best of his 
ability, knowledge and judgment perform the 
duties of" his “office without fear or favour, 
affection or ill will", Justice H. R. Khanna, who 
gave the dissenting judgment, and Judges of the 
nine High Courts who had ruled likewise, were 
also living under the same grave circumstances 
and conditions of 1975. Justice Khanna's dissent- 
ing judgment was acclaimed by the foreign press 
and jurists. The New York Times commented 
that it deserved to he engraved in letters of gold. 

Chief Justice Chandrachud did another dis- 
service to his august office. The issues relating 
to charges of corruption against some family mem- 
bers of Prime Minister Morarji Desai and Home 
Minister Charan Singh were highly contentious 
and for months continued to arouse considerable 
passion. Later in 1978, when the Council of 
States was paralysed for weeks because the Gov- 
ernment was not willing to abide by its resolu- 
tion calling for probe either by a commission of 
inquiry or by the Committee of the House. 
then the Information Minister, who was also 
the Leader of the Council of States, had felt cons- 
trained to resign from the Union Government. 
The Prime Minister thereupon agreed to refer 
the matter to the Chief Justice of India to look 
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into it and the Chief Justice agreed. But he 
finally refused to look into the charges of corrup- 
tion. Many eyebrows were raised that the Govern- 
ment should have resorted to the expedient of 
referring the matter to the Chief Justice of India 
and that he should have agreed to look into it. 
The Chief Justice's final conclusion to refuse 
it was neither flattering to his prestige’ nor to the 
dignity of the office he occupied. If he would 
have agreed, as he did it initially, and whatever 
his findings would have been, the office of the 
Chief Justice of India would have been dragged 
into public controversy damaging the image of 
the highest judiciary in the country. Charan 
Singh said in the House of the People on Decem- 
ber 22, 1978, that the Chief Justice would have 
no authority to compel attendance of any per 
son for being examined as a witness or produc- 
tion of documents. 


The image of Justice P. N. Bhagwati is more 
controversial. In their memorandum, addressed. 
to the Law Minister, fifty-two public men and 
advocates in Bombay, wrote, “Though public 
memory is short, one can recall Justice Bhagwatt 
sharing public platforms with the then leaders 
of the emergency. He made no secret of his iden- 
tification with the then current ‘ism’ and with 
the leaders of the emergency". Justice Bhagwati 
wrote a letter to Mrs. Indira Gandhi in eulogistic 
terms lauding her electoral victory in January 
1980. In the opening paragraph of his letter he 
wrote, “It is a most remarkable achievement © 
which you, your friends and well-wishers can be 
justly proud”. He reminded her of the e 
responsibility that rested on her shoulders an 
people's expectations from her. He had gone on 
to add, "You have become the symbol of the 
hopes and aspirations. of the poor hungry mil- 
lions of India who had so far nothing to hope 
for and nothing to live for and who are now 
looking up to you lifting them from dirt ORF 
squalor and freeing them from poverty and m 
rance. It is a very difficult task which lies ane 
of you and I am sure that, with your own yi 
and dynamic vision, great administrative capa- 
city and vast experience, overwhelming love e 
affection of the people and above all ui 
heart that is identified with the misery of n 
poor and the weak, you will be able to steer t : 
ship of the nation safely to the cherished 8 
and the glorious vision of the Founding Father 
of the Constitution will become a living 5 
The concluding paragraph said that. “today, 
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reddish glow of the rising sun is holding out the 
promise of a bright sunshine. May that sun- 
shine fill our hearts with joy and bring comfort 
and cheer to the poor, halí-naked, hungry mil. 
lions of our countrymen. That is my only pra- 
yer to God on this occasion". 4 
Justice Bhagwati's letter attracted severe criti- 
cism among the public, the Bar and among some 
Judges of the Supreme Court too. The Supreme 
Court Bar Association even decided, though even- 
tually the proposal was dropped, to censure the 
conduct of the Judge which was “contrary to the 
principle of judicial independence”. Addressing 
the Indian Law Institute, New Delhi, on March 
92,1980, Justice T. D. Tulzapurkar voiced his 
concern over some Judges hovering round the 
seats of political power. He said that they hobnob- 
bed with Ministers and law oflicers and sought 
favours. Referring indirectly to the letter of Jus- 
tice Bhagwati, he said. “The recent news items 
which you all must have read has caused great 
anguish and pain to me and many of my col- 
leagues who have expressed their resentment. It 
is a very disturbing trend damaging the image 
of judiciary from within and must be depre- 
cated".. He reiterated that if Judges started 
sending “bouquets of congratulatory letters to 
a political leader on his political victory, eulogiz- 
ing him on the assumption of a high office in 
adulatory terms, the people’s faith in the judiciary 
will be shaken; and if this can happen now, the 
day will not be far off when Judges may even 
seek appointments and wait on him and other 
persons who count and that will be the saddest 
day for the country and the judiciary. ™® 
There is another aspect of Justice Bhagwati's 
letter to Mrs. Indira Gandhi. He too had told 
the Prime Minister that the judicial system is in 
a state of utter collapse, that the inherited British 
system of administration has developed serious 
constraints and that it has been umable to deal 
adequately with the large volume of litigation 
coming before it and to adjust its methods to 
forge new tools for resolving the kind of prob- 
lems thrown up by a society on the move. He 
had mentioned that mounting arrears have been 
clogging the judicial machinery and stressed that 
"the position is almost desperate and yet there 
does not seem to be any sense of urgency in the 
Court”. This raises a pertinent question whether 
it is decorous for a sitting Judge to criticise 
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brother judges*on the Bench and that too in a 
letter written to the Prime Minister. In his judg- 
ment in the Minerva Mills case, Justice Bhagwati 
deplored that there does not exist any more the 
principle of collectivity among the Judges; in the 
breach of which he himself is a party. $ 
These are trying times in the history of the 
Supreme €ourt and the lustre that it shed in 
the first two decades of its career is [ast fading. 
A Judge, especially of the highest court, like 
Cacsars wile, must be above suspicions. "Threats 
10 judicial independence and integrity emanate - 
from within and without. Vigilant guardians of 
an independent judiciary are always alert and 
ready to protest encroachments on the domain 
of the Supreme Court. But not much thought 
has been given to the harm that judges’ public 
postures might inflict on the judiciary, A for- 
mer Judge of the Supreme Court, H. R. Khanna, 
said, “Institutions are normally strong enough to 
withstand external threats but they give way and 
start crumbling when some of those manning 
them. attack them from within and indulge in 
what is akin to an act of sabotage’! Earlier, 
C. K. Daphtary, speaking at the Law Day func- 
tion organised by the Supreme Court Bar Asso- 
ciation, expressed his anguish at the lack of unity 
among judges Referring to the famous Judges 
case, he pointed out that today when a judge re- 
ferred to another judge "as my brother", it would 
be doubtful if he meant it at all.“ When Kuldip 
Nayyar gave to his article appearing in Indian 
Express in March 1980, the caption "Judges, Judge 
Thyself”, he epitomised the whole truth. f 
The Chief Justice of India was seriously mauled 
when his colleagues constituting the seven-mem- 
ber Bench, which heard the Judges case, decided 
to make public his affidavit containing his confi- 
dential discussions with the Law Ministry. The 
four to three majority judgment held that the 
Chief Justice of India's opinion did not have 
primacy over that of the Delhi High Court Chief 
Justice. Justice P. N. Bhagwati even described 
the Chief Justice as a “litigant” in the case. N. A. 
Palkhivala commented that Justice Bhagwati was 
in error in describing the Chief Justice of India 
a "litigant" entering into "contest" with Chief 
Justice K. B. N. Singh. He added, "No doubt 
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every Judge has the jurisdiction to decide rightly 
or wrongly. But what is regrettable is that the 
judgment of Bhagwati, J. dealing with the trans- 
fer of Chief Justice Singh, is couched in language 
which. occasionally lapses into questionable taste 


when dealing with the conduct and affidavit of. 


the Chief Justice of India“. Justice Bhagwati 
found Chief Justice Chandrachud's: affidavit as 
"vague and indefinite", "delightfully vague", "a 
little intriguing" and “the constitution incanta- 
tion". No less damage was done to the position of 
the Chief Justice of India and the importance of 
upholding the prestige of that office by the state- 
ment of President Neelam Sanjiva Reddy, made 
on his behalf by the Solicitor-General in the Sup- 
reme Court, to the effect that the Chief Justice 
of India did not have any personal consultation 
with him regarding the transfer of Chief Justice 
K. N. B. Singh of the Patna High Court to the 
Madras High Court, despite the erroneous inter- 
pretation of Reddy on the expression "President 
of India". He had interpreted the expression to 
mean the person of the President distinct from 
the office of the President. 


Justice Bhagwati even named ‘fatal’ judges in 
his dissenting judgment“ from the Constitution 
Bench Judgment upholding hanging. He quoted 
several instances of capital sentence involving 
sitting judges to prove that there was "freakish- 
nes?" in the imposition of death penalty, After 
criticising the formation of Benches which heard 
death sentence cases, he observed, "Even in the 
Supreme Court there are divergent attitudes and 
opinions in regard to the imposition of capital 
punishment. If a case comes before one bench con- 
Sisting of judges who believe in the social efficacy 
of the punishment, the death sentence would in 
all probability be confirmed, but if the same case 
comes before another bench consisting of judges 
410 are morally and ethically against death pen- 
alty, the death sentence would most likely be 
commuted to life imprisonment”, The arbitrari- 
r i 
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ness in the imposition of the death penalty, he 
maintained, was considerably accentuated — by 
the fragmented Benches formed with different 
permutations and combinations from time to time. 
He quoted a study of the Supreme Court judg- 
ments from 1972 to 1976 to show how the pre- 
sence of a particular judge could be [atal for the 
appellant. The three worst judges in this matter, 
he cited were Justice Vaidialingam, Dua and 
Alagiriswamy, all since retired. Justice Bhagwati 
explained that this trend had continued even 
with the sitting judges. In his view Justice A. P. 
Sen was one whose presence on the bench would 
not be fortunate for the condemned prisoner. 


During the last few years another unhealthy 
practice has developed. Some judges of the Sup- 
reme Court expound their own views and ques 
tion the soundness of the judgments of other 
Judges outside the Chambers. While delivering 
the lecture on “Judiciary—Attacks and Survival" 
at Pune on October 28, 1982, Justice V. D. Tulza- 
purkar criticised the interim order in the Bihar 
Blinding cases passed by a bench consisting of 
Justices P. N. Bhagwati and R. S. Pathak and 
Charged these two Judges for violating the spirit 
of Article 21 of the Constitution, which ensured 
protection of life and liberty by providing that 
no person shall be deprived of his life or personal 
liberty except according to procedure prescribed 
by law. He also criticised the personal ethics of 
Justice Bhagwati (without naming him) and 
questioned the soundness of his denunciation © 
the existing judicial system. It did not end I 
In an article published in the Times of India; 
Justice Tulzapurkar came out with scathing Cri 
ticism of Justice Bhagwati describing the existing 
system as a “smuggled system which was impose 
upon Indians by the empire builders" for their 
own political motives. He asserted that it 
amounted to an insult to. our founding fathers, 
who realising the sterling merits of the system, 
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openly adopted it in our Constitution". He even 
asked Justice Bhagwati to quit his office “if he 
holds these views sincerely and honestly". Tulza- 
purkar also vehemently denounced the learning 
and précepts—an exercise often indulged to pro- 
ject one's image—prefacing Justice Bhagwati's 
judgments. Dealing with the Anglo-Saxon juris- 
prudence, which was nothing short of a direct 
and severe hit on Justice Bhagwati, Justice Tulza- 
purkar asserted that the Anglo-Saxon “model 
does not tell a judge to indulge in sermons and 
philosophies while delivering judgments; it does 
not tell him to project his individual image at 
the cost of the Court's image. it does not tell him 
to delay his judgment for several months”."* 


Close on the heels of Justice Tulzapurkar's 
Pune lecture came the speech of Justice O. Chin- 
nappa Reddy at a seminar on "Socialism, the 
Constitution and the country today" held in New 
Delhi on January 8, 1983. Justice Reddy called 
for the transfer of the right to work, a living 
wage and decent conditions of work from the 
Directive Principles to Fundamental Rights and 
said that the Parliament and the executive had 
failed the people and blocked the way of progress 
with their somnolence and indifference. Justice 
Reddy criticised the Indian Constitution for not 
being a true socialist Constitution. Just including 
the word Socialist in it does not make it a Socia- 
list Constitution or India a Socialist country, he 
pointed out. To add to it, the speeches delivered 
by P. N. Bhagwati, D. A. Desai and O. Chinnappa 
Reddy at the Indo-German seminar reeked of 
politics and were undoubtedly highly controver- 
sial, in glaring contrast to the paper submitted 
by Justice E. E. Venkataramiah. When in October 
1968, Chief Justice Hidayatullah criticised Nath 
Pai's Bill, he was strongly criticised by M. S. 
Setalvad : “These observations clearly involved a 
lack of propriety....there was also want of judi- 
cial decorum....It was said that the observations 
were justified inasmuch as the Chief Justice made 
them in his capacity as a citizen. That view is 
unsound. A citizen assuming judicial office neces- 
sarily agrees to impose certain restraints upon 
himself. One of these is complete isolation from 
all controversial matters particularly those likely 
to form the subject of legal proceedings before 
him". Chief Justice Ray said on August 19, 
1976, “Judges are by reason of their office and 
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nature of work expected not to be involved in con- 
troversial matters or to concern themselves with 
political issues or policies undertaken by politi- 
cal parties as a part of their political programme”, 
Chief Justice Ray made these remarks while re- 
jecting charges of contempt of court against 15 law- 
yers who had criticised a High Court Judge for con- 
troversial statements made outside the Court. 
Chief Justice Ray who held that “the protective 
umbrella of the court cannot be used by way of 
bringing the critics on the charge of contempt 
of court” if a judge speaks in public on “politi- 
cal problem or controversies”, The greatest asset 
of the judiciary is public perception and accep- 
tance of it as an impartial body. Decisions of 
judiciary suspected of partisanship, philosophical 
slants, and ideological tilts cannot be acceptable 
to all sections in an open society. 

In the final analysis, the deep fissure running 
through the Supreme Court is in the full glare of 
public eye. The Supreme Court dismayed its ad- 
mirers by its extraordinary action in holding a 
sitting at the residence of the Chief Justice on a 
Saturday morning, a non-working day for the 
Court to assemble, to stay the execution of Billa 
and Ranga, two accused in the murder of Chopra 
children case, in order to examine whether or 
not the President acted correctly in rejecting their 
mercy petition. This was followed by the West 
Bengal electoral rolls case by unhappy twists and 
turns before its final hearing by a five-member 
Constitution Bench. Five senior counsels through 
a signed statement charged the three-member 
Bench with bias and urged the West Bengal 
electoral rolls case be shifted to some other bench, 
Equally regrettable was the tussle that developed 
between the three: member Bench headed by 
Justice D. A. Desai and Justice Sabasachi Mukher- 
jee of the Calcutta High Court who had given à 
stay order in the Hest Bengal eleloral rolls case. 
Justice Mukherjee took exception to the "unpre- 
cedented" directive conveying to him vacating 
the stay order by the Supreme Court through a 
“lightning” telephone call. 

The pattern of four to three or three to two 
division on all substantive issues, the diametric 
divergence of views expressed by the judges, the 
wishes of political affiliation of individual judges, 
the clash of personal ambitions and mutual con- 
flicts and dashes have created an irreparable 
damage to the highest court of the country. H. R. 
Khanna says, “It takes years and decades of dedi- 
cated and conscientious work to build the insti- 
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tutions. ... But institutions can be destroyed over- 
night by the ambition, waywardness,  caprise, 
pettiness or weakness of adventurists or self-seekers. 
They can be damaged also by those who cave in 
under fear and even by the well-intentioned who 
might be carried away by the exuberance of their 
ideas“ s i 
Bifurcating the Supreme Court 
The 10th Law Commission issued on January 
1, 1982, a questionnaire, containing 34 items in- 
cluding the background notes, to elicit public 
opinion in the study of the “problem of evolving 
a mthodology for speedier disposal of matters 
coming before the Supreme Court and High 
Courts”. The Chairman of the Commission, K.K. 
Mathew, a retired Judge of the Supreme Court, 
told the newsmen on February 5, 1982, that the 
Commission had taken up the examination of 
the issue suo motto and had not been asked by 
the Government. The questionnaire was initially 
made public but was circulated to the Supreme 
Court and High Courts Bar Associations and 
Bar Councils, Chambers of Commerce and other 
relevant bodies and organisations directly con- 
cerned with the issue. But as it generated a good 


deal of controversy, the Commission decided to cir- ` 


culate it also to political parties and newspaper edi- 
tors among others.“ 


The first three items of the questionnaire rela- 
ted to whether the Supreme Court should be re- 
placed by a constitutional court dealing exclusive- 
ly with constitutional matters and whether a 
court of appeal should be set up as the final arbi- 
ter of disputes of law (other than constitutional 
law) leaving the Supreme Court to concentrate 
exclusively on constitutional issues. These three 
particular items raised a controversy on the in- 
tentions of the Government and bonafides of the 
Commission as well. Justice Methew denied that 
the questionnaire, including the background 
notes, was heavily loaded to elicit such opinion 
as should support the conclusion in favour of 
splitting the Supreme Court. Nor had the study 
any connection with the talk about the Presiden- 
tial form of government. Justice Mathew, how- 
ever, did not hide his support for the setting up 


118. “Judges As Knight Errants: A 
inflicted injury", The Times of kt, Her 
Delhi, February 5, 1982. 7 
114. As reported in Indian 


Espress, N 
February 6, 1982. AN 


Constitutional History of India 


of a constitutional court. He said that the Supreme 
Court, as it was functioning at present, did not 
have the right atmosphere of leisure needed for 
satisfactory adjudication of constitutional cases. 
This was cited as an important reason [or his 
favouring the bifurcation of the Supreme Court 
for constitutional cases and a court of appeals for 
other cases. The work load of the Supreme Cour! 
was so high that Judges could not find leisure to 
"attain the intellectual equipment" necessary for 
judging constitutional cases. He felt that ad- 
judication of constitutional issues had great im- 
pact on the political future of the country. “It 
must be done by persons having requisite compe 
tence for that. Constitutional law is a branch of 
politics and a Judge who wants to adjudicate on 
constitutional issues must have certain intellec 
tual equipment that can be achieved only by à 
lot of reading not only on constitutional law but 
allied subjects like politics, economics, sociology 
and history". He doubted that the Supreme Court 
Judges had got any leisure to acquaint themselves 
with both the classics and the contemporary 
literature relating to the constitutional law, poli- 
tical, economic and sociological issues. "If you 
want satisfactory adjudication of constitutional 
cases, Judges must have leisure. Supreme Court, 
as it is functioning today with all its arrears,” 
has not got the atmosphere of leisure”. It was 
subject to change and the whole issue would be 
decided after taking into consideration the Tes 
ponses to the questionnaire!“ 

Justice P. Jaganmohan Reddy and justice V. R. 
Krishna Iyer expressed their views on the Law 
Commission's questionnaire. While Justice Reddy 
endorsed the idea of a separate constitution 
court, Justice lyer favoured the creation of sepa- 
rate wings in the Supreme Court to deal with 
constitutional and non-constitutional matters. He 
noted that the Constitution spoke of one Supreme 
Court and one Chief Justice (Article 124). To 
supplant that court and to substitute it with two 
courts, as contemplated in the questionnaire, 
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might be a deviation from the "founding deed". 
The driving force behind the Law Commission's 
suggestion, he observed, was elimination of 
arrears and this could be achieved by having a 
permanent constitution wing and the other deal- 
ing with non-constitutional matters. Their sepa- 
rate jurisdictions might be defined clearly, keep- 
ing the integrity of the court's personality and 
unity of its functioning through a single Chief 
Justice. While a duality of Courts and Chief 
Justices could be avoided this way, he did not 
think arrears could be tackled adequately by this 
process. “Plastic surgery cannot do the duty for the 
cardiac or cerebral surgery”, he remarked “We 
need both for the court today".'" Justice Jagan- 
mohan Reddy was of the opinion that the creation 
of a constitution court would not alter the struc- 
ture of the Constitution because this court will 
have all powers under Article 32. He felt 
that Judges of the proposed constitution court 
could be selected from among the Judges of the 
Supreme Court. The problem of pending cases, 
he suggested, could be solved by having four or 
five benches of the Supreme Court in different 
zones, presided over by a sitting Judge and ad 
hoc Judges for disposing of non-constitutional 
cases as also special leave petitions“. “ 
Generally, the questionnaire had a hostile re- 
ception from the jurists and lawyers. The Mad- 
ras convention of the Bar Council of India reject- 
ed the questionnaire's suggestion that the Sup- 
reme Court be ‘replaced” by a constitutional court 
and a court of appeal. The Convention attended 
by members of the Bar Councils from almost all 
the States declared that, in the present structure 
comprising High Courts and the Supreme Court 
there was no necessity of a court of appeal either 
as a wing of Supreme Court or as an "interme- 
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diate” court" The Indian Society of Lawyers 
described the questionnaire as "outrageous" 
attack "on the independence of the judiciary" 
and might "expose the administration of law to 
severe attack.“ Eminent judges, senior advo- 
cates and members of the Bar Council partici- 
pated in a seminar at New Delhi on April 2, 
1982, which dealt with the question of reforms 
in higher judiciary in the light of the Law Com- 
mission's questionnarie. Anil Dewan, senior ad- 
vocate, sounded a note of warning and said that 
the questionnaire was not aimed to dispensation 
of speedier justice but rather to speedily dispos- 
ing of the functions of the Supreme Court itself. 
Why cannot the reforms be undertaken under 
the existing framework of the system where a 
unified judicial power structure remains, he asked. 
Dilating on the questionnaire, P. Govinda Nair, 
former Chief Justice of Kerala and Madras, said 
there was no need to replace the Supreme Court 
by a constitutional court dealing exclusively with, 
such matters. As far as the present judicial system 
based on Anglo-Saxon jurisprudence was con- 
cerned, he felt that it was basically good." The 
Bharatiya Janata Party assailed the questionnaire 
saying that its suggestions were meant to pro- 
mote Mrs Gandhi's dynastic ambitions. The BIP 
national executive in a resolution said that com- 
ing soon after the Supreme Court decision in the 
Judges case the questionnaire was going to fur- 
ther tighten the control of the executive over 
judiciary. "The move of the Law Commission is 
illtimed, abhorrent and repugnant to public 
good", the resolution said. qun 
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CHAPTER XXVIII 


The Union and the States 


Original Units of the Union 

Before 1947 there were politically two Indias— 
British India, governed by the British Crown 
according to the laws passed, from time to time, 
by the British Parliament and enactments of the 
Indian Legislature, and the Indian States, 562 
in number and popularly known as Princely 
States, under the suzerainty of the British Crown 
but for the most part under the personal rule of 
the Princes. In 1950, when the new Constitution 
of the Republic of India came into being, the 
Indian States had been liquidated and the country 
welded into a single political entity. Three 
different patterns were discernible in the process 
of the integration into the Union of India. 

(1) 216 States having a population of over 19 
million were merged in the neighbouring Pro- 
vinces which were designated in the Constitution 
as Part A States; 

(2) 61 States having a population of about 7 
million were constituted into newly formed 
Centrally administered units known as Part C 
States; 

(3) 275 States with a population of about 35 
million were integrated to create new adminis. 
trative units, namely, Part B States of Rajasthan, 
Madhya Bharat, Travancore-Gochin, Saurashtra 
and Patiala and East Punjab States Union 
(PEPSU) ; and 

(4) 3 States, Hyderabad, Jammu and Kashmir 
and Mysore became Part B States. 


The constituent units of the Union of India 
were, therefore, divided into three categories, 
Part A States included Assam, Bihar, Bombay, 
Madhya Pradesh, Madras, Orissa, Uttar Pradesh, 
West Bengal and Punjab. The Andhra State 
was created in 1953 out of Telugu-speaking areas 
of Madras, making a total of 10. Part B States 
were 8—Hyderabad, Jammu and Kashmir, 
Madhya Bharat, Mysore, Patiala and East Punjab 
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States Union, Rajasthan, Saurashtra, and Travan- 
core-Cochin, The State of Jammu and Kashmir, 
though specified in Part B of the First Schedule 
was placed on a special footing and there was 
a special Article (370) in the Constitution dealing 
with it. Other Part B States were covered by 
Article 238 in Part VII of the Constitution. 

Part C States consisted of Ajmer, Bhopal, 
Coorg, Delhi, Himachal Pradesh, Kutch, Mani- 
pur, Tripura, and  Vindhya Pradesh, Cooch- 
Behar, which was originally a Part C State, was 
subsequently merged with West Bengal, Bilaspur 
too, was originally a separate unit in Part C but 
was afterwards merged in Himachal Pradesh. 


Disparate status of the units yir 

A peculiar feature of the Indian Constitution 
was the disparate status of the constituent units. 
The Drafting Committee explained the reasons 
for this disparity. The Committee said, “In 
Article I of the Draft, India has been described 
a Union of States. For uniformity the Connie 
has thought it desirable to describe the units O 
the Union in the new Constitution as States 
whether they are known at present as Governors 
Provinces, or Chief Commissioners’ Provinces or 
Indian States. Some differences between the 
units there will undoubtedly remain in the new 
Constitution and in order to mark this difference, 
the Committee has divided the States into three 
classes; those enumerated in Part I of the First 
Schedule, those enumerated in Part II. and those 
enumerated in Part III.“ The Draft beers 
tion maintained this difference and establish : 
three categories of States giving cach category " 
pattern and status of its own. 

The status of Part A and Part B States va 
based on the concept of federalism, but pet 
were a few significant differences in the gov 

FD 
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ance of the two. The head of a Part A State 
was a Governor appointed by the President for 
a period of five years. The head of a Part B 
State was a Rajpramukh and the office was here- 
ditary in the case of Hyderabad and Mysore. The 
head of Jammu and Kashmir State was designat- 
ed Sadar-i-Riyasat and he was elected by the 
State Legislature for a period of five years. A 
Rajpramukh of a Union of States was the ruler 
of one of the principal constituent states and 
was elected by the Council of Rulers of the States 
forming that Union. The Rajpramukh was to 
be recognised by the President. The President 
also recognised the Sadar-i-Riyasat of Jammu and 
Kashmir although it was just a formality. But 
the main feature that distinguished Part B States 
from Part A States was the provision contained 
in Article 371 which vested in the Union Govern- 
ment the authority of exercising general control 
over the Governments of those States for a period 
of ten years from the commencement of the 
Constitution, or for such longer or shorter period 
as determined by Parliament. It was further 
provided that Part B States must comply with 
such particular directions as would be given to 
them from time to time by the President, And 
the directions were in practice so ubiquitous and 
Írequent that the control exercised by the Union 
Government was characterised by many as "the 
new paramountcy.” The State of Mysore was, 
however, exempted from such a control? 

Part C States which ranked lowest in the hier- 
archy were administered by the Union Govern- 
ment on a unitary basis. The Constitution clear- 
ly specified that the President would administer 
these States and in administering them he might 
act through a Lieutenant-Governor or a Chief 
Commissioner to be appointed by him, or through 
the Government of a neighbouring State? The 
Constitution further provided that Parliament 
might create by law or continue by law local 
legislatures for these States and specify their 


functions.“ Parliament was also authorised to 
create for each of such States a Council of 
Advisers or Ministers. Parliament, accordingly, 
passed the Government of Part C States Act, 


1951, providing for the setting up of the Legis- 


Proviso to original Article 371. 
Original Aricle 239(1). 

Original Article 240(1)(a). 
Original Article 240(1)(b). 
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latures and Ministries in Part C States. But this 
devolution of powers to Legislatures and Govern- 
ments of Part C States did not detract the legis- 
lative authority of Parliament over those States 
or from the responsibility of the Union Govern. 
ment to Parliament for their administration. It 
was really unfederal to deem Part C States as the 
units of a federation. 


Apart from the States of the Union, the Con- 
stitution also provided for the administration of 
the Territories in Part D and other Territories in- 
cluding the acquired territories but not specified 
therein. The only Territory specified in Part D 
was the Andaman and Nicobar Islands. A Terri- 
tory, unlike a State, did not form a unit of the 
Union of India and as such it essentially differed 
from the States of the Union in matters of repre- 
sentation in the Union Parliament. Representa- 
tion in the Council of States was only limited to 
the States’ and a Territory being not a unit of 
the Union did not have representation there. The 
people of the States of the Union had represen- 
tation in the House of the People by virtue of 
the Constitution. Whereas representation of the 
people of a Territory depended upon legislation 
by Parliament." 

A Territory was administered by the President 
through a Chief Commissioner or other authority 
appointed by him, and by regulations which had 
the force of, the Act of Parliament.“ The legisla- 
tive powers of Parliament also included matters 
in the State List? The authority of the Union 
Government, administrative and legislative in- 
cluding the regulation-making power, was, thus, 
complete in all respects. 

But public opinion, both within and without 
the Part B and Part C States, had been consist- 
ently critical of this constitutional anomaly 
which, it was argued, offended the principle of 
equality of status between the constituent units 
of a federation. It also contradicted the princi- 
ple of equal rights and opportunities for the 
People of India. The States Reorganisation Com- 
mission was “impressed by the weight of the 
public sentiment on this matter" and recommen- 
ded that the existing constitutional disparity bet- 


| 
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ween the different units of the Union should 
disappear as a necessary consequence of reorgani- 
sation. The only rational approach to the pro- 
blem, in our opinion." observed the Commission, 
"will be that the Indian Union should have pri- 
mary constituent units having equal status and 
a uniform relationship with the Centre, except 
where, for any strategic security or other compel- 
ling reasons, it is not practicable to integrate any 
small area with the territories of a full-fledged 
unit.“ The Commission held that the classifica- 
tion of States into three categories had been 
adopted essentially as transitional expedient and 
was not intended to be a permanent feature of 
the constitutional structure of India. Part B 
States, the Commission recommended, should be 
equated with Part A States by omitting Article 
371 of the Constitution and by abolishing the 
institution of the Rajpramukh. The institution 
of the Rajpramukh, observed the Commission, 
"has a political aspect" and large section of public 
opinion view its continuance with disfavour on 
the ground that it "ill accords with the essentially 
democratic framework of the country." 

With regard to Part C States, the Commission 
recommended that with the exception of Delhi, 
Manipur and Andaman and Nicobar Islands, 
which should be centrally administered, the re- 
maining States in this category should to the 
extent practicable, be merged in the adjoining 
States. Such of the States as could mot be merg- 
ed in the adjoining areas for security and other 
imperative considerations should be administered 
by the Centre as Territories. 


According to the States Reorganisation Com- 
mission the component units of the Indian Union 
were to consist of two categories : 

(a) “States” forming primary constituent 
units of the Indian Union having a 
constitutional relationship with the 
Centre on a federal basis. These units 
should cover virtually the entire country. 

(b) “Territories” which, for vital strategic 
or other considerations, cannot be 
joined to any of the States and are, 
therefore, centrally administered.” 


10. Report of the States Reorganisation Commission, 
para 237, p. 67. 


11. Ibid., para 243, p. 69. 
12. Ibid., para 208, p. 76. 
13. Ibid., para 285, p. 79. 
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The Government of India announced on 
January 16, 1956 its acceptance of the recommen- 
dations of the States Reorganisation Commission 
for the abolition of the constitutional disparity 
of the different States such as Part A, B and C 
States, and the abolition of the institution of the 
Rajpramukh. 


THE PROBLEM OF REORGANISATION OF 
STATES 


The Provinces which later became States of 
the Union of India were not shaped by any rational 
or scientific planning. They were arbitrary crea 
tions, the result of expediency and administrative 
convenience. As the British victories enlarged 
and their sphere of influence extended the pro- 
vincial organisation was so devised as to serve 
two purposes: to uphold the direct authority of 
the supreme power in areas of economic and 
strategic importance, and to establish political 
authority in areas acquired. Of these two, the first 
was, as the States Reorganisation Commission əb- 
served, “obviously the primary objective, and it 
required the suppression of the traditional, region- 
al and dynastic loyalties. This was sought to be 
achieved by erasing old frontiers and by creating 
new provinces which ignored natural affinities 
and common economic interests.“ The administra- 
tive organisation of the Provinces thus created Y 
so devised as to secure their complete subordina- 
tion to the Central Government, which acted 4s 
an agent of the Home Government in B 
and an instrument for furthering imperial inter 
ests. "This process inevitably led to the formation 
of units with no natural affinity. 


The "conscious or deliberate design" in b 
demarcation of territories of administrative pss 
continued till the beginning of the present |o 
tury when it began to be appreciated a5. n 
administrative convenience required compact m 
with some measure of homogeneity. In 555 fac- 
mation of new Provinces, therefore, various 
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rising tide of nationalism in the country amd to 
give to the Muslims, wherever possible, a posi- 
tion of approximate equality with if not a posi- 
tion of superiority, over the Hindus. 

Thus, the Provinces were only, as the Indian 
Statutory Commission admitted in 1930, “a num- 
ber of administrative areas which had grown up 
almost haphazard as the result of conquest, super- 
session of former rulers or administrative conven- 
iences."* To these factors given by the Statutory 
Commission, may be added the policy of ‘balance 
and counterpoise’ so assiduously pursued by the 
British rulers. 

India inherited these “ill-assorted” administra- 
tive units on attaining Independence in 1947. 
The geographical situation became still more 
confusing on the liquidation of the former Indian 
States which brought about the adventitious ac 
cretion of territories to some of the Provinces by 
the merger of States, and formation of Union of 
States and centrally administered areas. The 
structure of the States of the Union of India at 
the inauguration of the Republic was, therefore, 
as the States Reorganisation Commission observ- 
ed, "partly the result of accident and circum- 
stances and partly a by-product of the historic 
process of the integration of former Indian 
States.“ “ 


The Indian Statutory Commission in 1930 
had fully realised the need for  reorganising 
the Provinces before any scheme of federal gov- 
ernment could be given a serious consideration. 
The Commission felt that the adjustment of pro- 
vincial boundaries and the creation of proper 
provincial areas should take place before the 
new process (of federating) has gone too far. 
Once the mould has set, any maldistribution will 
be still more difficult to correct." The States 
Reorganisation Commission approvingly referred 
to this observation of the Statutory Commission 
and remarked : “This applies in a greater measure 
to the ill-assorted units representing territories of 
some of the former Indian States whose future 
should be considered, before vested interests get 
too strongly entrenched and reasonable settlement 
pees Ee M IE IPLE 


15. Report of the Indian Statutory (Simon) Commis 
sion Vol. IL, para 25, p. 15. 

16. Report of the States Reorganisation Commission 
para 14, p. 1. 

17. Report o the Indian Statutory (Simon) Oommiss- 
ion, Vol. II, para 38, p. 26. 
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becomes difficult“ In fact, the resultant units of 
the Indian Union by the elimination of the for- 
mer Indian States had become more illogical and 
their boundaries untenable than what they were 
even during the British period. The States Re- 
organisation Commission rightly observed that the 
desirability of reorganising the States was not 
only politic, but also emergent because “India, 
with her programme of large-scale planning, has 
to think in terms of enduring political units.“ 


Rationale of reorganization 


The demand for the reorganization of States in 
the pre-independence days was largely related to 
the principle of linguistic homogeneity and al- 
most for half a century was equated with it. “This 
is because", as the States Reorganization Commis- 
sion observed, "the movement for redistribution 
of British Indian Provinces was, in a large measure, 
a direct outcome of the phenomenal development 
of regional languages in the nineteenth century 
which led to an emotional integration of different 
language groups and the development amongst 
them of a consciousness of being distinct cultural 
units. When progressive public opinion in India, 
therefore, crystallised in favour of rationalization 
of administrative units, the objective was conceiv- 
ed and sought in terms of linguistically homo- 
geneous units.“ In certain parts of the country 
it led to linguistic fanaticism. The mad frenzy ex- 
hibited by the people, immediately after the pub- 
lication of the States Reorganization Commission 
Report, bears testimony to the fact that linguistic 
divisions, if viewed in a narrow way, can also be a 
source of danger. There was a shift in the direc- 
tion of the view that in considering reorganiza- 
tion of States linguistic principle should be ba- 
lanced with other relevant factors, such as the 
unity and security of the country administrative 
convenience, financial circumstances and econo: 
mic progress under programme of national plan- 
ning, so that the welfare of the people of each 
constituent unit as well as of the nation as à 
whole was promoted. But linguistic , fanaticism 
had no end. Maharashtra and Gujarat States 
came into being on May 1, 1960, Vidarbha is 
still in the grips of linguistic frenzy and Punjab 
— —— D— 


18. Report of the States Reorganisation Commission, 
para 87, p. 23. 
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clamours to have in its fold Punjabi-speaking 
areas now forming parts of Haryana and Hima- 
chal. The Akalis have an eye even on Sri Ganga- 
nagar in the State of Rajasthan. à 


British approach 


During the British period the structure of 
the administrative units had been largely deter- 
mined by the accidents and circumstances attend- 
ing the expansion of British rule in India. It had 
not any rational, cultural or economic basis, and 
all territorial changes were governed, mainly by 
imperial interests. The linguistic principle for 
the formation of Provinces, however, figured "as 
an ostensible factor" in a letter from Sir Herbert 
Risley, Home Secretary to the Government. of 
India, to the Government of Bengal, dated Dec- 
ember 3, 1903. In this letter was first mooted the 
proposal for the partition of Bengal. The princi- 
ple of language figured prominently in the Par- 
tition Resolution of 1905 and again in 1911 when 
Lord Hardinges Government proposed to the 
Secretary of State for India the annulment of the 
partition. But the linguistic principle as the 
States Reorganisation Commission remarks, “was 
pressed into service on these occasions only as a 
measure of administrative convenience, and to 
the extent it fitted into general pattern which 
was determined by political exigencies. In ac 
tual effect, the partition of Bengal involved a 
flagrant violation of linguistic affinities. The set- 
tlement of 1912 also showed little respect for 
the linguistic principle, in that it drew a clear 
line of distinction between Bengali Muslims and 
Bengali Hindus. But these partitions thus ran 
counter to the assumption that different linguis- 
tic groups constituted distinct units of social feel. 
ing with common political and economic inter- 
ests,"? 

The authors of the Montagu-Chelmsford Re- 
port, too, recognised the desirability of redistri- 
bution of provincial territories so as to constitute 
smaller and more homogeneous units, though they 
did not consider that the time was opportune "to 
unite the sufficiently difficult task of revising 
the constitution of India with the highly contro- 
versial labour of simultaneously revising the en- 
tire political geography of the country."* While 


21. Ibid., para 46, p. II. 
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commending the objective of smaller and more 
homogeneous units, the authors of the Report 
observed, “We cannot doubt that the business of 
government would be simplified if administrative 
units were both smaller and more homogeneous; 
and when we bear in mind the prospect of the 
immense burdens on Government of India being 
transferred to comparatively inexperienced hands, 
such considerations acquire additional weight. It 
is also a strong argument in favour of linguistic 
or racial units of government that, by making it 
possible to conduct the business of legislation in 
the vernacular, they would contribute to draw 
into the arena of public affairs men who were 
not acquainted with English," It is important to 
note that the Montagu-Chelmsíord Report also 
examined the suggestion for the creation, within 
the existing Provinces, of sub-provinces on a lin- 
guistic and racial basis with a view to providing 
suitable units for experiments in responsible gov- 
ernment. The suggestion was, however, rejected 
as impracticable, but in Orissa and Bihar, it was 
recommended that “the possibility of instituting 
sub-provinces need not be excluded from consi- 
deration at a very early date.” 


The question of redistribution of Provinces was 
éxamined by the Indian Statutory (Simon) Com- 
mission. ‘The Commission recognized that the 
provincial boundaries, as they then existed, em- 
braced in many cases areas and population of ne 
natural affinity and separated those who under 
any rational scheme of reorganization would be 
united. It, therefore, strongly recommended the re- 
constitution of the Provinces and considered it : 
necessary preliminary step for setting up à tede- 
ral system of government in the country: The 
Commission no doubt, attached importance tO 
the linguistic principle in the adjustment of the 
provincial boundaries, but did not regard it as 
the sole criterion for such a reconstitution. They 
placed more emphasis on other factors, 12 
larly the agreement amongst the people Wet 
by the changes. Dealing with the factors wa 
should govern redistribution, the Commission 9 : 
served, "If those who speak the same "(-—— 
form a compact and self-contained area, 80 situ d 
ed and endowed as to be able to support 15 je 
tence as a separate province, there is, no ad 
that the use of a common speech is à strong 4 
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natural basis for provincial individuality. But it 
is not the only test—race, religion, economic in- 
terest, geographical contiguity, due balance 
between country and town and between coastline 
and interior, may all be relevant factors. Most 
important of all perhaps, for practical purposes, 
is the largest possible measure of general agree- 
ment on the changes, proposed, both on the side 
of the area that is gaining, and on the side of the 
area that is losing territory.“ 

Notwithstanding, the qualified support which 
the Indian Statutory Commission gave to the lin- 
guistic principle, the Government of India ap- 
pointed in September 1931, the Orissa Commis- 
sion, under the Chairmanship of Sir Samuel 
O'Donnell, to examine and report on the adminis- 
trative, financial and other consequences of set- 
ting up a separate administration for the Oriya- 
speaking people and to make recommendations 
regarding its boundaries in the event of separa- 
tion. The Resolution of the Government of 
India, thus, accepted the linguistic principle in 
the creation of the Province of Orissa. But the 
O'Donnell Committee while making its recom- 
mendation took into consideration all the rele- 
vant factors, suchas, language, race, the attitude 
of the people, geographical position, economic in- 
terests and administrative convenience with par- 
ticular emphasis on the wishes of the inhabitants 
where they could be ascertained." The Joint 
Parliamentary Committee (1933-34) disregarding 
all other factors observed that “a separate Pro- 
vince of Orissa would be a most homogeneous 
Province in the whole of British India, both ra- 
cially and linguistically."" The Committee even 
discounted the financial difficulties involved in 
the creation of the Province of Orissa and remark- 
ed, "the main difficulty here is à financial one, 
since Orissa is now and may well remain a deficit 
area. It appears to us that any financial diffi 
culty likely to be caused thereby is not serious 
enough to outweigh the advantages which will 
accrue from the separation.“ The Government 
of India did not accept in entirety the bound- 
aries suggested by the O'Donnell Committee and 
the Province of Orissa was created in 1936 with 
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sion, Vol. IT, para 38, pp. 24-2. 

25. Report of the Orissa 7 85 Vol. I, para 6. 

26. J.P.C. Report, Vol. I, para 60. 

27. Ibid. 


685 
such modifications as were considered — desirable 
and expedient. 

Sind came into existence in 1936 and ostensibly 
it was another instance of the acceptance of the 
linguistic principle. The Indian Statutory Com- 
mission while rejecting the claim of Sind for se- 
paration from Bombay had observed that there 
were “grave administrative objections to insolating 
Sind and depriving it of the powerful backing 
of Bombay before the future of the Sukkur Bar- 
rage is assured and the major adjustments which 
it will entail have been effected.“ But the Joint 
Parliamentary Committee accepted Sind's separa- 
tion on the plea that it had been pressed not 
merely by the Sindhi Muslims but also by Mus- 
lim leaders elsewhere in India. The Committee 
further observed that “apart from other conside- 
rations, the communal difficulties that would arise 
from attempting to administer Sind from Bombay 
would be no less great than those which may 
face a separate Sind administration.“ The birth 
of Sind was, accordingly, the result of deliberate 
design of the British Government rather than 
the vindication of the linguistic principle. 


Congress approval 


The Indian National Congress had indirectly 
supported the linguisitc principle when it agitat- 
ed for annulling the partition of Bengal which 
had divided the Bengali-speaking people into 
two separate units. But it accepted the linguis- 
tic redistribution of Provinces as its official 
creed and a political objective at the Nagpur ses- 
sion in 1920. In pursuance of this policy the Con- 
gress adopted the linguistic basis for its own regi- 
onal organisation in the following year. In 1927, 
when the Indian Statutory Commission was ap- 
pointed it adopted a resolution — declaring that 
"the time has come for the redistribution of Pro- 
vinces on linguistic basis" and proposed that as 
a step in that direction Andhra, Utkal, Sind and 
Karnataka should be constituted into separate 
Provinces. 'Those who supported the resolution 
went to the extent of suggesting that it was the 
right of the people speaking the same language 
and following the same traditions and culture to 
determine their own future. The reference was, 
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of course, to the peoples’ right of self-determina- 
tion. d 
The Nehru Committee (1998) of the All-Par- 
ues Conference gave to the linguistic principle its 
whole-hearted support and observed, “If a pro- 
vince has to ‘educate itself and do its daily work 
through the medium of its own language, it 
must necessarily be a linguistic area. If it 
happens to be a polyglot area difficulties will 
continually arise and the media of instruction 
and work will be two or even more languages. 
Hence it becomes most desirable for provinces to 
be regrouped on a linguistic basis. Language as 
a rule corresponds with a special variety of cul- 
ture, of traditions and literature. In a linguisti: 
area all these factors will help in the general pro- 
gress of Province. The Committee, while 
analysing the factors—wishes of the people, lan- 
guage, geographical, economic and financial con- 
siderations—which should govern the reorganisa- 
tion of Provinces, recommended that of all these 
factors “the main consideration must be the wish- 
es of the people, and the linguistic unity of the 
area concerned.“ 

The Congress on three definite occasions bet- 
ween 1927 and 1945 reaffirmed its faith in the 
linguistic principle. At its Calcutta session in 
1937, reiterating its political objective of the lin- 
guistic redistribution of provinces, the Congress 
urged the immediate formation of Andhra and 
Karnataka provinces. In July 1938, the Congress 
Working Committee gave a clear assurance to the 
deputations from Andhra, Karnataka and Kerala 
that the Congress, when in power and position 
to do, would undertake the redistribution of pro- 
vinces on the basis of language. 


But the Congress election manilesto of 1945-46, 
sounded a departure from its avowed policy and 
political objective. While repeating the past as- 
surances, the manifesto declared that the adminis- 
trative units should be constituted, as far as pos- 
sible, on a linguistic and cultural basis. This 
qualification put on the linguistic principle 
meant that not all the provinces, but as far as 
possible, conditions and circumstances permitting 
in cach case, provinces would be constituted on a 
linguistic and cultural basis.* This shift in the 
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Congress policy found its echo in the Constituent 
Assembly (Legislative) on November 27, 1947 
when the Prime Minister, while conceding the lin- 
guistic principle, remarked, “First things must 
come first and the thing is the security and stabi- 
lity of India.” But the clamour inspired by lingu- 
ism was difficult to resist and on June 17, 1948, 
the Linguistic Provinces Commission, presided 
over by Justice S. K. Dar* was appointed by the 
President of the Constituent Assembly on the reco- 
mmendation of the Drafting Committee to examine 
and report on the formation of linguistic provin- 
ces and on the administrative, financial and other 
consequences flowing therefrom. It will appear 
from. the terms of reference of the Dar Commis. 
sion that the linguistic principle was not the only 
basis on which the Commission was to recom- 
mend the redistribution of provincial boundaries. 
Other factors were as important as the linguistic 
factor. 

The Dar Commission reported to the Consti- 
tuent Assembly in December, 1948. It recom- 
mended that though the linguistic principle was 
an important consideration for the demarcation 
of provincial boundaries, yet it was neither the 
main nor the exclusive consideration. There were 
no less important factors of geographical, som 
mic, financial and administrative considerations 
which must all be given an equal emphasis. After 
weighing all these factors, the Commission con- 
cluded that "the formation of provinces on © 
clusively or even mainly linguistic considerations 
is not in the larger interests of the Indian nf 
tion and should not be taken in hand.“ Lin- 
guistic homogeneity, it was observed, should be à 
part of administrative convenience and not sepa 
rate objective in itself.“ It was also emphast 
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Lal, a member of the Constituent Assembly fro 
Bihar and Panna Lal, a retired senior 
Civil Service official. A iR 
Report of the Linguistic Provinces om. ý 
para 152(1). Report, Third Series, P- 
35. Ibid., para 131. 
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that all those factors which impeded the growth 
of nationalism must be outright rejected or should 
stand over“ When the Indian States had còm- 
pletely integrated, the country fully stabilised and 
nationalism fully established, it was only then, 
the Commission suggested, that the merit of 
some of the provinces for reconstitution might be 
considered * 

The report of the Dar Commission sadly dis- 
appointed the supporters of linguistic redistribu- 
tion of Provinces, including Pattabhi Sitaramayya, 
who had been elected President of the Indian 
National Congress the previous October* As a 
result, eight days after the publication of the 
Dar Report the Jaipur session of the Congress 
approved a resolution forming the ‘JVP’ Commit- 
tee—so called from the initials of the first names 
of its members, Nehru, Patel and Sitaramayya*— 


36. Ibid., para 127. 


ips with pride 
in theirrace, language and literature". It would 
be fatal “tothe maintenance of the necessary re- 
lations between theCentre and the Provinces". 
Munshi, K.M., Indian Constitutional Documents, 

Vol. I, pp. 228.9. 

38. Pattabhi Sitaramayya, a member of the Working 
Committee, in August 1946, called for the for- 
mation of linguistic provinces and said that “the 
whole problem must be taken up as the first and 
foremost problem to be solved by the Constituent 
Assembly (The Hindustan Times, New Delhi, 
August 31, 1946). On December 8, 1946, the day 
before the inaugural meeting of the Constituent 
Assembly, the supporters of linguistio provinces 
held a Sate in New pe chaired by 
Sitaramayya. In his presidential address, he re- 
peated his demand of August last, and a resolu- 
tion of the conference called upon the Assembly 
to acespt the principle of the formation of 
linguistic provinces and to set up the machinery 
for redistribution. 

39. Nohru and Patel s 


687 
to consider and review in the light of the Dar 
Commission Report and the new problems that 
had arisen since Independence, the question of 
linguistic provinces, The Committee in its report 
practically reiterated the recommendations of the 
Dar Commission. It was maintained that the 
Indian National Congress had accepted the lin- 


implications of its practical application and hence 
it could not appreciate the consequences emeng- 
ing therefrom. Now having 
realities of administration and the consequential 
cilects of independence the primary considera- 
tion, they emphasised, must be the security, unity 
and economic prosperity of India and every se 
paratist and disruptive tendency should be rigor- 
ously discouraged." Language, the Committee 
remarked, was not only a binding force but also 
a separating onc." "The old Congress policy of 
having linguistic Provinces could only be applied 
after careful thought had been given to each se- 
parate case and without creating serious adminis- 
trative dislocation or mutual conflicts which 
would jeopardise the political and economic sta- 
bility of the country." 

The Committee, however, admitted that if pub- 
lic sentiment was insistent and overwhelming on 
the formation of linguistic Provinces, the practica- 
bility of such a demand with it; implications and 
consequences must be examined, but subject to 
two limitations: first, that at least in the begin- 
ning the linguistic principle should be ap- 
plied only to well-defined areas about which 
there was mutual agreement, and, second- 
ly, that all proposals which had a merit be- 
hind them could not be implemented simultane- 
Ously.^ To make a beginning, the Committee 
proposed that Andhra should be created a sepa- 
rate province.“ The Congress Working Commit- 
tee accepted JVP Report in November 1949 and 
approved the formation of Andhra State, which 
came into existence on October 1, 1953. 


i i 2 8, he gave ihe 
e om apr ie Lp irte 
uM MM against the organie unity of 

40. Indian National Congress, Report of the Linguistic 
Provinces Committee, (1949), pp. 4-5. 

4l. Ibid., p. 8. 

42. Ibid., p. 27. 
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The supporters of linguistic provinces "knew A 
half-open door when they saw one, publicly wel- 
comed the JVP Report, and continued to press 
their claims.“ But nothing tangible came out of 
it because of the opposition of Nehru, Patel, Pra- 
sad and Azad. Nehru believed that some kind 
of reorganisation of provinces was inevitable, but 
that cultural, geographic, and economic factors 
as well as language must be taken into account." 
And the Constituent Assembly, he said, should 
not attempt to solve the problem of linguistic 
provinces “when passions were roused.” It should 
take up the matter “at a suitable moment when 
the time is ripe for it.“ Patel lorthrightly de- 
nounced the idea of redistribution of provinces 
on a linguistic basis, He said at Nagpur in 1948 
that history had taught the lesson that linguistic 
separatism imperilled national solidarity and 
unity.” Prasad was not so severe in his criticism 
of the linguistic provinces but he believed that 
there was an urgent need at the time "amongst 
all of us of thinking and acüng as Indians rather 
than as belonging to any particular province or 
group or community.” Gandhi regarded linguis- 
tic redistribution of Provinces  unjustifia^e in 
the "present depressing atmosphere. He deplored 
in his own cryptic way, “the exclusive spirit is 
uppermost....No one thinks of india. The cen- 
tripetal force is undoubtedly there, but it is not 
vocal, never boisterous; whereas the centrifugal 
is on the surface, and in its very nature, makes 
the loudest noise demanding the attraction of all.” 
The Congress adhered to the policy expressed 

in the JVP Report till 1953. The election mani- 
festo of 1951 declared that the decision about the 
reorganisation of the States would ultimately de- 
pend upon the wishes of the people concerned. 
Language was, no doubt, an important factor, the 
manifesto said, but there were other factors also, 
economic, administrative and financial, which 
must all be given equal weight. But a signifi- 
cant, swing in the Congress policy was witnessed 
at its Hyderabad session in 1953. The First 
Five-Year Plan was initiated in 1951 and its suc- 
cessful implementation had become the most im- 
portant concern of the Government of India and 
the Congress Party, Planning entailed integra- 
44. end ef NE e m Gonatitution: Cor- 
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tion of policy as it embraced the entire life of 
the nation. No State function, under the cir- 
cumstances, could be compartmentalised. All were 
national in scope and though there was virtue in 
their local administration, yet they must be stand- 
ardised at a high level. All this meant unified 
and concerted action, It was, therefore, natural 
that there should be a change in the Congress 
policy relating to the reorganisation of the States. 
The Hyderabad resolution of 1953, accordingly, 
declared that in considering the reorganisation 
of the States all relevant factors, such as the unity 
of India, national security and defence, cultural 
and linguistic affinities, financial considerations 
and economic progress both of the State and 
the Nation as a whole should be borne in mind. 
C. Rajagopalachari went to the extent as to dec- 
lare that the linguistic provinces idea presented 
a primitive mentality. 

The Congress Working Committee in its resolu- 
tion in May 1953, adopted the Congress policy 
as declared at the Hyderabad session. It was 1€ 
affirmed at the Kalyani session in January 1954. 
The Kalyani resolution further declared that the 
unity of India and national security “must be 
given first priority.” 


States Reorganisation Commission 

On December 22, 1953, the Prime Minister 
made a statement in Parliament that à “high 
level commission” would be appointed to c 
mine objectively and dispassionately” the T n 
tion of the reorganisation of the States of i 
Indian Union so that the welfare of the peop’ 
of each constituent unit as well as the re 
as a whole may be promoted." The Prime uA 
ister, while making this announcement, € 
to the important factors that should be taken fe 
account by the Commission in the reorganisati 
of the States. He said, "The language and €t 
ture of an area have an undoubted impe 
as they represent a pattern of living which is yd 
mon in that area. In considering a missense 
of States, however, there are other importe 
tors which have also to be borne in esti jon 
first “essential consideration is the Present of 
and strengthening of the unity and eed a 
India. Financial, economic and admin fe 
considerations are almost equally eg mos for 
only from the point of view of each State get 
the whole nation. India has embarked on à and 
ordered plan for her economic, : 
moral tae Changes which interfere with die 
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successful prosecution of such a National Plan 
would be harmful to the national interest.“ 

The States Reorganisation Commission, consist- 
ing of Justice Syed Fazl Ali, Chairman, D. Hriday 
Nath Kunzru and Sardar K.M. Panikkar, mem- 
brrs, was appointed under the Resolution of tne 
Government of India in the Ministry of Home 
Affairs dated December 29, 1953. The terms of 
refererice of the Commission were to "investigate 
the conditions of the problem, the historical back- 
ground, the cxisting situation and the bearing of 
all important and relevant factors thereon. They 
will be free to consider any proposal relating to 
such reerganisation. The Government expect that 
the Commission would, in the first instance, not 
go into the details but make recommendations in 
regard to the broad principles which should gov- 
ern the solution of this problem and, if they so 
choose, the broad lines on which particular States 
should be reorganised and submit interim reports 
for the consideration of Government.“ 


"The Commission was required to report to the 
Government not later than June 30, 1955. The 
period Was subsequently extended to September 
30, 1955. The Commission visited 104 places 
throughout the country and interviewed over 
9,000 persons besides receiving 1,52.250 memo- 
randa from individuals, parties and associations 
denoting the wishes of particular localities to be 
included within one or another unit. Out of this 
bewildering number, the number of “well-consi- 
dered memoranda", according to the Commission, 
"did not exceed about 2,000."* The Commission 
went round virtually the entire country and 
"made every effort to get a complete cross-section 
of public opinion. Care was taken to see that all 
tho:e who represent public opinion were heard 
unless they themselves were averse to expressing 
any views. The people interviewed included 
members of political parties, public associations, 
social workers, journalists, municipal and district- 
board representatives and other people represent- 


47. Parliamentary Debates, 1953, Part II. Vol. X, 
Col. 842. Alsorefer to para 4of the Resolution 
in the Ministry of Home Affairs, Government of 

India, dated 29th December, 1953. 

48. Paragraph 7 of the Resolution in the Ministry of 
Home Affairs, Government of India, dated 29th 
December,1953. Report of the States Reorganisa- 
tion Commission, Appendix A, p. 265. 

49. Report of the States Reorganisation Commission, 
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ing cultural, educational, linguistic and local in- 
terests, The purpose of the alldndia tour was 
not only to ascertain public opinion but aho to 
make on-thespot studies of different places and 
to understand the background | of the problem 
and the popular sentiment om various aspects of 
reorganisation."* 

The Commision submitted its report to the 
Government of India on September 30, 1955. It 
was, however, ted to the on Octo- 
ber 10, 1955. On the eve of the Report's publi- 
cation broadcast, the Prime Minister said, “I was 
a little surprised at some of the recommendations 
I can well imagine that many others who 
read this report will feel the same way."Con- 
tinuing his broadcast, the Prime Minister main- 
tained, "No report or recommendations could pos- 
sibly satisfy everybody. We have thus to find 
what is good from the point of view of the coun- 
try as a whole and has the largest measure of ag- 
reement and support."* 


Recommendations of the Commission 

The Commission examined the arguments for 
and against the "appropriateness of the time for 
undertaking large-scale changes in the existing 
set-up” and concluded that “the task of redraw- 
ing the political map of India must, therefore, be 
now undertaken and accomplished without avoida- 
ble delay, in the hope that the changes which are 
brought about will give satisfaction to a substan- 
tial majority of the Indian people” 

The perspective in which the Commission for- 
mulated their proposals were thus summed up by 
them : “It is the Union of India that is the basis 
of our nationality. It is in that Union that our 
hopes for the future are centred. The States are 
but the limbs of the Union and while we recog- 
nise that the limbs must be healthy and strong, 
and any element of weakness in them should be 
eradicated, it is the strength and stability of the 
Union and its capacity to develop and evolve that 
should be the governing consideration of all 


changes in the country.” In framing its recom- 


mendations the Commission was guided by cer- 
tain broad principles contained in its terms of 


50. Ibid., p. iii. para 7. i 
Dl. The Hindustan Times, New Delhi, October 11,- 
1955. 
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reference. These were: 
(1) the preservation and strengthening of 
the unity and security of India; 
(2) linguistic and cultural homogeneity; 
(3) financial, economic and administrative 
considerations; and 
(4) successful working of the national plan. 

'The Commission examined all the relevant fac- 
tors and came to the conclusion that it was neither 
possible nor desirable to organise States on 
the basis of a single test of either language or cul- 
ture. Linguistic homogeneity, in the opinion of 
the Commission, was an important factor condu- 
cive to administrative efficiency, but it must not be 
considered an exclusive and binding principle 
overriding all other considerations, administrative, 
financial or political. The Commission emphati- 
cally rejected the theory of "one language one 
State.“ The idea of a unilingual State breeds a 
particularist feeling and encourages exclusivism 
which may tend to blur, if not to obliterate, the 
feeling of national unity, which is yet to deve- 
lop into a positive concept. Similarly, the Com- 
mission repudiated the “homeland” concept 
which as the outcome of the linguistic units, 
strongly emphasised “the dangerous character of 
this doctrine especially from the point of view of 
our national unity.” 

-The Commission considered each individual 
case on its merits and the conclusions arrived at 
were based on the totality of circumstances. It, 
accordingly, recommended that the constitutional 
disparity between the constituent units of the 
indian Union should disappear, because in any 
scheme of rational reorganisation the regrouping 
of territories cannot be undertaken by categories, 
This means the equation of Part B States with 
Part A States and the abolition of the institution 
of the Rajpramukh. Part C States should be 
merged with the adjoining States and such cf 
those could not be merged for security and other 
imperative considerations should be Centrally ad- 
ministered territories, The component units of 
the Indian Union should, therefore, comprise : 

(i) "States" forming the federating units of 
the Union; and 

(ii) "Territories" which were to be Centrally 
administered. 

The States proposed by the Commission were: 
Andhra, Assam, Bibar, Bombay, Jammu and 


` clarify my own mind. 
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Kashmir, Karnataka, Kerala, Hyderabad, Madhya 
Pradesh, Madras, Orissa, Punjab, Rajasthan, Uttar 


‘Pradesh, Vidarbha and West Bengal; 16 in all. 


'The three "Territories proposed were Delhi, Mani- 
pur, and the Andaman and Nicobar Islands. The 
Chairman recommended that Himachal Pradesh 
should also be a Centrally administered terri- 
tory, while Sardar Panikkar favoured the crea- 
tion of a new State of Agra consisting of parts of 
Uttar Pradesh, Madhya Bharat and Vindhya 
Pradesh. 


The first reactions published simultaneously 
with the Commission's findings were most un- 
favourable. Even the Prime Minister confessed, 
on the eve of the Reports pubication broadcast, 
that he was a little surprised at some of the re- 
commendations? Nehru added, "I should like 
to confer with my colleagues fully in order to 
I can well imagine that 
many others who read this report will feel gos 
same way." The Congress Working Committees 
resolution of October 14, 1955, called upon whe 
Congressmen to avoid “the agitational approach 
to the Report and not to associate themselves with 
other parties or groups in any agitation or de 
mands. The chief grouse expressed was the division 
of the Maharashtra into two States, Vidarbha and 
Bombay, and splitting of Telugus and residuary 
Hyderabad. With regard to the Commission $ 
recommendations on Punjab, the Akdli leader, 
Master Tara Singh, characterised them as 4 
decree of Sikh annihilation.“ But for the mo- 
derate elements, all others, the Communists, the 
Trade Unionists, the Socialists, the Akalis, the 
Hidu Mahasabha and even Congress circles, were 
critical of the report. 


The task entrusted to the Commission was, 75 
doubt, complicated and controversial. The pr 15 
lem of redrawing States’ boundaries so as tO a 
commodate linguistic claims was entrusted to bed 
Commission for solution because it was ai E 
tracing and demoralising to have — i 
pressed by agitation and won or lost according vi 
the circumstances of the moment. Andhra em 
a cue to others and the aspirants for ip rene 
linguistic Provinces intensified the popular vies 
It is true «that after the achievement of Indepe 
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dence the reorganisation of States had become in- 
evitable. The Congress was committed to it and 
ít had. promised to orgasise Provinces on linguistic 
basis.“ But the experience of eight years after 1n- 
dependence, the emergence of new national and 
international problems, and the launching of the 
First Five-Year Plan, placed the Congress in a 
position to appreciate the realities and the actual 
requirements of the country. Consistent with 
that attitude the linguitic principle had to be 
toned down. Linguism cannot be the sole cri- 
terion for the formation for a State specially 
when that State happens to be a constituent unit 
of a federation. Other factors—geographical, his- 
torical, financial and administrative—must all be 
taken into account in order to produce not only 
a balance but a harmony which will make for the 
solidarity and strength of the nation, though there 
is bound to be different emphasis in different 
places. Examined from this canon, the States Re- 
organisation Commission submitted an impartial 
and balanced Report. It was based on the exa- 
mination of many facts and the reconciliation of 
many factors. The Commission rightly observed 
that no proposals for reorganisation should be 
determined by a single test. But interested poli- 
tical parties and groups viewed the Report from 
one single test and that was why they did not see 
any good in it. The findings of the Commission 
need be judged and its conclusions appreciated 
by balancing various elements involved in the 
scheme of reorganisation while keeping the soli- 
darity of the country as the chief aim. The prob- 
lem of reorganisation of the States is really con- 
troversial and it is exceedingly difficult to obtain 
general consent on any aspect of it. The Con- 
gress Working Committee in its October 14, 1955 


55. In his prayer speech on January 25, 1948, a few 
days before his assassination, Gandhi said, The 
Congress had already. adopted that principle 
(linguistic redistribution) and had declared its 
intention to give effect to it constitutionally as 
soon as they came to power, as such redistribu- 
tion would be conducive to the cultural ad- 
vancement of the country. But such redistribu- 
tion should not militate against the organic 
unity of India. Autonomy did not and should not 
mean disruption, or that hereafter provinces 
could go the way they choose, independent of one 
another and of the Centre. If each Province 
began to look upon itself as a separate, sove- 
reign unit, India’s independence would lose its 
meaning and with it would vanish the 
freedom of the various units.“ Munshi, K. M., 
7 Constitutional Documents, Vol. I, pp. 
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resolution asked for a co-operative approach to 
the Report “and the problems dealt with in it, 


which should be seen in their entirety.* Acharya 
Kripalani hailed the Report “as a piece of good 
job“ and maintained that no other Com- 
mission could have done à better job.“ It was 
not possible for the Commission to satisfy the 
conflicting and contradictory demands of the dif- 
ferent lingual areas, when it has to be remember- 
ed that linguistic and other group loyalties have 
deep roots in the soil and history of India, That 
has ever been the bane of Indian politics. 


The Report of the Commission was released on 
October 10, 1955. Since the issues involved in 
the recommendations of the Commission had 
created widespread discontent often swayed by 
sentiments, the Government of India, before for- 
mulating their decisions, desired the fullest scope 
being given to a thorough-going discussion of the 
Report and opportunities being afforded to every 
interest concerned to express its views. The eli- 
citing of the public opinion process inundated 
the Government of India with 1,22,150 memo- 
randa and representations. Besides, the Report 
was referred, although it was not legally binding 
to do so, to the Legislatures of all the compo- 
nent units of the Union of India, including the 
Electoral Colleges of some Part C States, like 
Kutch, Manipur and Tripura, and discussed by 
them at length. Parliament gave its fullest and 
most. comprehensive consideration to the Report 
exceeding 55 hours debate in the Lok Sabha and 
41 hours in the Rajya Sabha in the course of 
which 244 members participated. After a mara- 
thon endeavour of discussion, consultation and 
persuasion, the Government of India was able 
to present a complete scheme for the reorganisa- 
tion of the States incorporated in the three draft 
Bills, which were placed on the table of both 
Houses of Parliament on March 16, 1956. These 
Bills were passed in August and September of 
the same year. The reorganization scheme which 
came into operation on November 1, 1956, was 
embodied in the States Reorganisttion Act, 1956, 
Bihar and West Bengal Transfer of Territories 
Act, 1956, and the Constitution (Seventh Amend- 
ment) Act, 1956. 
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The New Political Map 


As a result of reorganisation the Union of 
India was to consist of 14 States and 6 Territo- 
ries. The States were: Andhra Pradesh, Assam, 
Bihar, Bombay, Kerala, Madhya Pradesh, Mad- 
ras, Mysore (Karnataka), Orissa, Punjab, Rajas- 
than, Uttar Pradesh, West Bengal and Jammu and 
Kashmir. The six Territories were : Delhi, Hima- 
chal Pradesh, Manipur, Tripura, the Andaman 
and Nicobar Islands and the Laccadive, Minicoy 
and Amindivi Islands (Lakshadweep) . No territo- 
rial change was made in the case of Assam, Uttar 
Pradesh and Jammu and Kashmir. Kerala was 
a new name, although it represented substantially 
the old State of Travancore-Cochin. The Kan- 
nada-speaking areas which had been brought to- 
gether, retained the name of Mysore. Andhra 
Pradesh was the combination of the States of 
Hyderabad and Andhra. The case for an enlarg- 
ed Andhra State was forcefully stated by the Re- 
organisation Commission, though they favoured 
the formation of such a State five years thence. 
The formation of the new Bombay State was 
based on a formula suggested by the Commission, 
though its territorial complex had to be altered 
to some extent by Parliament so as to consolidate 
in one State all the Marathi and Gujarati-speak- 
ing people. The exclusion of Himachal Pradesh 
and Tripura from the States of the Punjab and 
Assam respectively was decided after taking into 
consideration the wishes of the people and the 
immediate needs of those areas regarding their 
economic development. 


The political map of India redrawn in 1956 
had to be changed on May 1, 1960, when the 
State of Bombay was bifurcated into Maharashtra 
and Gujarat. The Union of India, then, con- 
sisted of 15 States and 6 Territories. It was again 
changed on August 1, 1960, when the Prime Min- 
ister announced in Parliament the decision of the 
Government for the creation of Nagaland as a 
new State—the 16th in the Republic. This deci- 
sion followed an agreement reached between the 
Prime Minister of India and the 19-member Naga 
delegation headed by Dr. Imkongliba Ao, Presi- 
dent of the Naga People's Convention. The ba- 
sis of the talks was a 16-point draft constitu- 
tional proposal adopted by the Naga People's 
Convention held at Mokokchung from October 
23 to 26, 1969. The Constitution (Thirteenth 
Amendment) Act, created the State of Nagaland, 
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comprising the territory known as the Naga Hills 
'Tuensang Area and covering an area of about 
6,000 square miles inhabited by 400,000 Nagas. 
Once again, the political map was changed by 
creating the seventeenth State of Haryana on 
November 1, 1966. Punjab was divided into 
Punjab and Haryana with portions of territory 
going to Himachal Pradesh, a Union Territory. 
Himachal Pradesh attained statehood in January 
1971, and became the eighteenth State. 

The Government of India announced on Sep- 
tember 11, 1968, its decision to constitute an au- 
tonomous State—Meghalaya—within the State of 
Assam, consisting of the hill districts of Garo and 
Khasi and Jowai (Jaintia) in the first instance." 
"The autonomous districts of Mikir Hills and North 


Cachar Hills were given the option to join the. 


autonomous State of Meghalaya through a two 
thirds majority yote in their respective District 
Councils, Meghalaya, comprising the Garo and 
Khasi and Jowai (Jaintia) came into existence on 
April 2, 1970. As a result of the scheme to re- 
organise the north-eastern region of the country, 
Manipur and Tripura became States and Megha- 
laya was also elevated to the status of a full fledg- 
ed State in December 1971.% Two new Union 
Territories of Mizoram and Arunachal Pradesh 
emerged out of the existing Mizo district and 
NEFA respectively. This made a total of 2 
one States comprising the Union of India. : 
thirty-sixth amendment created the twenty-secon' 
State of Sikkim. 


ZONAL COUNCILS 


Two new features of the 1956 scheme of - 
organisation, not relatable to the States -— 
sation Commission's Report, were the formati 4 
of Zonal Councils and the setting up of Region " 
Committees of the Legislature in the d 
and Andhra Pradesh. The Zonal Councils yes 
intended to provide a forum for vs 85 
operation and an effort, in association wit 


. 
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parts of the autonomous State of Meg 

covered a population of 7, 90,000. 7 a 
59. On November 10, 1970 the Prime Mini he 

a statement in Parliament nos ya de- 

Government's acceptance © Mogha Ri rant 

mand for full statehood. The, decision to Srno 
statehood to Manipur and Tripura, lock at the 
Minister said, “necessitated a fresh an, New 
State of Meghalaya.” The Staten 
Delhi, November 11, 1970. 
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Union Government, for the settlement of inter- 
State disputes and the formulation of inter-Staie 
development plans. The Regional Committees 
of the Legislature in Punjab and Andhra Pradesh 
were intended to be set up with the object of 
catering to the special needs of the region con- 
cerned within the framework of a unified State 
structure. 


Zones and Zonal Councils 
The States Reorganisation Act, 1956, divided 
the States and the Terriories as reorganised (ex- 
cluding the Andaman and Nicobar Islands and 
the Laccadive Minicoy and Amindivi Islands) 
into five Zones and established a permanent Zonal 
Council for each of them. The five Zones were: 
(1). the northern Zone, comprising the States 
of Punjab, Rajasthan, Jammu and Kash- 
mir; and the Union Territories of Delhi 
and Himachal Pradesh; 
the Central Zone, comprising the States 
of Uttar Pradesh and Madhya Pradesh; 

(3) the Eastern Zone, comprising the States 
of Bihar, West Bengal, Orissa and 
Assam; and the Union Territories of 
Manipur and Tripura; 

(4) the Western Zone, comprising the States 
of Bombay and Mysore; and 

(5) the Southern Zone, comprising the States 
of Andhra Pradesh, Madras and Kerala 
with Mysore as a permanent invitee. 

As a result of quite a number of organisations 
which have since then taken place the grouping 
of the States and Union Territories in different 
Zones at present is: 

(1) the Northern Zone consists of the States 
of Haryana, Himachal Pradesh, Jammu 
and Kashmir, Punjab, Rajasthan; and 
the Union  Teritories of Chandigarh 
and Delhi; 

(2) the Central Zone comprises the States of 
Madhya Pradesh and Uttar Pradesh; 

(3) The Eastern Zone comprises the States of 
Bihar, Orissa and West Bengal; 

(4) The Western Zone consists of the States 
of Gujarat, Maharashtra and the Union 
Territories of Goa, Daman and Diu, 
and Dadra and Nagar Haveli; and 

(5) The Southern Zone comprises the States 
of Andhra Pradesh, Karnataka, Kerala, 
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Tamil Nadu and the 
of Pondicherry. 

For the North-Eastern region there is a body 
similar to the Zonal Council to deal with matters 
of common interest to the States of Assam, 
Manipur, Meghalaya, Nagaland and Tripura and 
the Union Territories of Arunachal Pradesh and 
Mizoram. The North-Eastern Council which 
came into being on August 8, 1972, has certain 
additional functions. It was to formulate a unified 
and co-ordinated regional plan (in addition 
to the State Plans) covering matters of com- 
mon importance. In respect of projects or 
schemes intended to benefit two or more States, 
the Council has to recommend the manner in 
which they may be executed, managed or main- 
tained, their benefits shared and the expenditure 
incurred. The progress of implementation of the 
Plan and the expenditure thereon are supervised 
by the Council. The Council has to review from 
time to time the measures taken by the States for 
maintenance of security and public order and, 
as and when necessary, recommend further 
measures in this behalf. 


Union Territory 


Birth of the idea of Zonal Councils 

The idea of Zonal Councils arose from the 
just and wholesome revulsions against the ugly 
passions disclosed by the reactions of linguistic 
communities in connection with the proposals 
of the States Reorganisation Commission. Before 
concluding his speech on the Commission’s Report 
in the House of the People on December 21, 
1955, the Prime Minister commended to the 
House the idea of dividing India, after reorgani- 
sation of States, into four or five big areas and 
setting up an advisory Zonal Council in each of 
them to "develop the habit of co-operative think- 
ing.“ The Prime Minister made no secret of 
what he would do if left to himself. He said, 
“The more I have thought about it, the more I 
have been attracted to something which I used 
to reject previously and which, I suppose, is not 
at all practicable now. That is the division of 
India into four, five or six major groups regard- 
less of language, but always I will repeat, giving 
the greatest importance to the languages in those 
areas. I do not want this to be a step to suppress 
language, but rather to give it encourgement. 
That, I fear, is a little difficult. We have gone 
too far in the contrary direction, But I would 
suggest for the consideration of this House a 
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rather feeble imitation of that. That is, whatever 
final decisions Parliament arrives at in regard to 
these States, we may still have what I would call 
Zonal Councils, for four or five States as the 
case may be, having a common council. . ..“ The 
Prime Minister indicated that the Zonal Councils 
would be advisory bodies. “Let us see how it 
develops,” said Nehru. "Let the Centre be 
associated with it for dealing with economic 
problems as well as the multitude of border 
problems and other problems that might arise.” 

The feeler thrown by the Prime Minister was 
received by the House with enthusiastic cheers, 
and approving nods from some prominent mem- 
bers of the Opposition were also witnessed. The 
result was: that the idea of the Zonal Council had 
quick maturity and. found expression in the 
resolution: of the Government of India published 
on January 16, 1956, containing decisions on 
most of the States Reorganisation Commission's 
proposals. It stated that “the Government of 
India propose, simultaneously with the creation 
of the new States, to establish Zonal Councils, 
which may deal with matters of common concern 
to the States in different Zones, including econo- 
mic planning and questions, arising out of re- 
organisation." Part III of the States Reorganisa- 
tion Act provided for five Zones and the composi- 
tion and functions of the Zonal Councils. 

A Zonal Council was established for each of 
the Zones. While forming the division of these 
Zones several factors such as the natural divisions 
of the country, requirements economic develop- 
ment, cultural and linguistic affinities, means of 
communication and requirements of security and 
law and order, were taken into account. The Nor- 
thern Zone with its headquarters at New Delhi was 
inaugurated on April 24, 1957, the Central Zone 
with its headquarters at Allahabad in May, 1957, 
the Eastern Zone with its headquarters at Calcutta 
on April 30, 1957, the Western Zone with its head- 
quarters at Bombay on September 20, 1957, and 
the Southern Zone with its headquarters at Mad- 
ras on July 11, 1957. 

The Zonal Council for each Zone consists of the 
following members: 

(i a Union Minister appointed by the 
President; 

(ii) the Chief Minister of each of such States 
included in the Zone and two other 
Ministers of each such State to be nomi- 
nated by the Governor; 
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(iii) where amy Union Territory is included 
in the Zone, one member for each such 
Territory to be nominated by the Presi- 
dent. 


The Zonal Council for each Zone has also a 
body of Advisers consisting of: 


(a) one person nominated by the Planning 
Commission; 


(b) Chief Secretaries in the States included 
in the Zone; and 

(c) Development Commissioners in the States 
included in the Zone. 


The Advisers assist the Zonal Council in the 
performance of its duties. They also have the 
right to take part in the discussions of the Coun- 
cil or of any committee of the Council of which 
the adviser may be named a member. But no 
adviser has a right to vote at a meeting of the 
Council or of any such committee. 


A Zonal Council may from time to time by 
resolution passed at a meeting appoint commit. 
tees of its membersand advisers for performing 
such functions as may be specified in the resolu- 
tion. The Council may nominate and associate 
with any such committee such Union Ministers 
and officers of the Union Government or State 
Government’ as it may think appropriate. A 
person associated with a committee of a Zonal 
Council has the right to take part in the discus- 
sions of the Committee, but without the right to 
vote. The Advisers of the Council, too, who are 
members of the committees, have no right to 
vote. A Committee so appointed shall, observe 
such rules of procedure in regard to the transac- 


i i i i oun- 
tion of business at its meetings as the Zonal c 


cil may, with the approval of the Government of 
India, lay down from time to time. 


The Union Minister nominated by the 2 
dent to a Zonal Council is its Chairman. n 
Chief Ministers of the States included in d 
Zone act as Vice-Chairmen of the Council oe 
that Zone by rotation, each holding ae 
a period of one year at a time. Each is 
Council has its own Secretariat consisting “fi 
Secretary, a Joint Secretary and such other p 
cers as the Chairman of the Council may ie 
sider necessary to appoint. The Chief pear 
of the State reptesented in Zonal Counc uds 
each be the Secretary of the Council by T° PS 
and hold office for a period of one year 
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time. The Joint Secretary is chosen from amongst 
officers not in service of the States represented 
in the Council and is appointed by the Chairman 
of the Gouncil. The Secretariat of each Council 
is located at such place within the Zone as the 
Council may determine. 


Each Zonal Council meets when summoned 
by the Chairman. Unless otherwise determined 
by the Council itself, the Zonal Council for each 
Zone shall meet in the States included in that 
Zone by rotation. The Chairman presides at 
the meeting of the Council and in his absence 
the Vice-Chairman. If both the Chairman and 
Vice-Chairman remain absent,any other member 
chosen by the members present, from among 
themselves, shall preside at a meeting of the 
Council. The Chairman shall observe such rules 
of procedure in regard to the transaction of 
business at its meetings as the Council may, with 
the approval of the Union Government, lay down 
from time to time. 


All questions at a meeting of a Zonal Council 
are decided by a majority of votes of the mem- 
bers present. In the case of equality of votes, 
the Chairman or, in his absence, any other person 
presiding has a casting vote. The proceedings 
of every meeting of a Council are forwarded to 
the Union Government and also to each State 
Government concerned. 


The Councils are deliberative and advisory 
bodies competent to discuss matters of common 
interest to some or all of the parties represented 
in them, namely, the Union, the States or the 
Union Territories. They may advise the Central 
Government and the Government of each State 
concerned as to the action taken or to be taken 
on any such matter. It has been provided that 
the Zonal Councils may in particular discuss and 
make recommendations regarding: 

(a) any matter of common interest in the 
field of economic and social planning; 

(b) any matter concerning border disputes, 
linguistic minorities, and inter-State 
transport; and 

(c) any matter connected with or arising out 
of the reorganization of States. 

Provision has also been made for the holding 
of joint meetings of two or more Zonal Councils. 

When the Constitution of India was being 
framed, some statesmen expressed the view that 
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India should adopt a unitary rather han a 
federal system of Government, They pointed 
out that federalism would encourage fissiparous 
tendencies, make economic planning difficult 
and prevent administrative uniformity. The 
framers of the Constitution preferred the federal 
to the unitary system, as they thought that fede- 
ralism alone could forge unity out of the wide 
cultural and social diversity in the country and 
prevent heavy concentration of power which was 
incompatible with democratic practice. They were, 
however, not oblivious of the cogency of the argu- 
ments of the opponents of federalism and provi- 
ded for a federal polity with an exceptionally 
strong unitary bias. 

Two factors during recent years led to the 
revival of the demand for a unitary form of 
Government—the bitter controversy and ugly 
incidents which followed the publication. of the 
States Reorganisation Commission Report” and 
the realization that the presence of small states 
as constituent units of a federation stands in the 
way of the effective implementation of develop- 
ment plants. Switching on to the unitary system 
of Government is really not the panacea for 
India’s ills at this stage. But to bring about the 
“emotional integration of India.” as Prime Minis- 
ter Nehru fervently appealed in Parliament, is 
no doubt the desideratum and the scheme of 
Zonal Councils was an inspired idea. The Zonal 
Councils are purely deliberative and advisory 
bodies intended to foster habits and institutions 
of economic co-operation and administrative CO- 
ordination among the States within each Zone. 
The co-operation and co-ordination thus brought 
about is sure to contribute to the proper integra- 


60. The fear of separatist forces anticipated in the 
lingustie provinces was reflected in the motion 
submitted by P.S. Deshmukh to the Steering 
Committee of the Constituent Assembly. Desh- 
mukh recommended that for a variety of reasons, 
including the “bitter passions” aroused by the 
linguistic provinces controversy, the Draft Con- 
stitution should be forgotten and instead the Co- 
stituent Assembly should draw up & constitu- 
tion providing India with a EA Agna 
Similarly, Maulana Abul Kalam jn a noto 
on “Education in the Union and Concurrent 
List”, dated May 19, 1948, pointed out that the 
demand for linguistic provinces and other parti- 
cularistie tendencies" were gathering SUrene 
in the country. and the only way of maintaining 
Indian solidarity was to give a commanding 
position to the Centre in the new constitutional 


set- up“. 
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tion of the development programmes of the Zones 
by easing the rigidities and artificial ^ barriers 
occasioned by the interference of State boundaries. 
And they may in time prove to be valuable correc- 
tives, on the psychological and emotional plane, 
to the rivalries and separatist tendencies promo- 
ted by the more extreme types of linguistic 
claims, Referring to the Zonal Councils, Pandit 
Govind Vallabh Pant remarked in Parliament 
“while the States have to be carved in accordance 
with their natural affinities, the supreme objec- 
tive of strengthening the unity, the cohesion of 
the nation and the country, has to be given the 
first and foremost consideration. . So far as the 
economic and developmental requiremests of the 
country are concerned, these linguistic affinities 
do not mark the bounds of the various territories. 
Rivers do not determine their course in accord- 
ance with the language of the people who make 
them their homes. The mines that lie deep down 
in the bosom of the earth do not follow any 
regional pattern, much less any linguistic pattern. 
So for the purpose of economic development at 
least, if not for anything else, it would be desir- 
able to have councils of this type. Besides, they 
should serve to heal the wounds that separation 
may cause in some places." The scheme of Zonal 
Councils is the test in the art of living together. 
They are the flexible instruments to develop 
inter-State co-operation and the best example of 
co-operative federalism. 


The main objectives of the Zonal Scheme can 
best be described in the words of Pandit Pant, 
which he outlined at the inaugural meeting of 
Northern Zonal Council : 

(I) to achieve an emotional integration of 

the country; 

(2) to help in arresting the growth of acute 
State consciousness, regionalism, lingu- 
ism and particularist trends; 

(3) to help in removing the after-effects of 
separation in some cases so that the 
processes of reorganisation, integration 
and economic advancement may coalesce 
and synchronise; 

(4) to enable the Centre and the States, which 
are dealing increasingly with matters 
economic and social, to cooperate and 
exchange ideas and experience in order 
that uniform policies for the common 
good of the community are evolved 


Constitutional History of India 


and the ideal of a socialist society is 
achieved; 

(5) to co-operate with each other in the 
successful and speedy execution of 


major development projects; and 

(6) to secure some kind of political equili- 
brium between different regions of the 
country.” 


Utility of the Zonal Council 


While the scheme of the Zonal Councils was 
received generally with enthusiasm, apprehen- 
sions had also been expressed that it was too 
idealistic a venture and that it might result in a 
Zonal Council either absorbing the participating 
States, or Councils developing into powerful 
bodies which would weaken the Centre. But this 
is not a correct appraisal of the Zonal Councils. 
‘The Zonal Councils are deliberative bodies whose 
task is to advise the Union Government and the 
participating State Governments for action to be 
taken in matters of common interest. Their 
abvisory functions are confined to securing better 
co-ordination within the different Zones, promo- 
tion of collective approach and effort to solve 
problems common to all the units within a Zone. 
They are intended to foster inter-State concord 
and thereby strengthen and invigorate the Union 
as well as the States. Pandit Pant, the Union 
Home Minister, clarified this point at the inaug- 
ural meeting of the Northern Zonal Council. He 
said, “The Councils, as I have already observed, 
are advisory bodies, But if they are to serve 
the purpose for which they have been constitu- 
ted, their recommendation will need to be treated 
with consideration and respect. The success of 
this experiment will depend to 4 large extent on 
the outlook which the State Governments bring 
to bear on their deliberations, their ability to 
appreciate each other's point of view and their 
readiness to reconcile the State aspect of different 
problems with their inter-State aspect." The 
creation of the Zonal Councils does not, there- 
fore, in any way detract from the content of the 
legislative and executive powers of the States. 


The idea of providing a meeting ground for 
inter-State co-operation in matters of 5 
interest to States is by no means peculiar to In a 
In the United States of America, beginning wit 
the inter-State Parole and Probation Compact of 
1934, collective State action by means of compacts 
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had been utilised to promote inter-State oo. opera · 
tion. Some agencies created to secure inter- 
State co-operation include a Legislative Reference 
Bureau, Inter-State Commissions, Conferences on 
current governmental problems, Conferences of 
State executives, administrators and judges and 
regional associations. In Autralia, in the same 
way, inter-State co-operation had taken various 
forms. 


In India the Zonal idea dates back to the Coup- 
land Plan, though it was adevice suggested to 
give economic complexion to certain political 
plans. After Independence, a Joint Advisory 
Council for Punjab, PEPSU, and Himachal 
Pradesh was set up and it continued to be in 
existence till the Northern Zonal Council came 
into being. In fact, it was the pioneer in initia- 
ing the Zonal idez. Another such example of 
regional co-operation was the Bhakra Control 
Board on which Punjab, PEPSU, Rajasthan "and 
Himachal Pradesh were represented. The Zonal 
Councils are an interState forum where the 
States are associated with each other to promote 
and facilitate co-operative efforts towards the 
economic and social development of each Zone 
and, as a consequence of that, towards the unity 
and welfare of the nation. The unity and wel- 
fare of the whole country is the essence of the 
emotional integration of India. Pandit Pant 
epitomised the whole truth when he said that "no 
region could prosper unless the security and unity 
of India were completely ensured and generated 
for today, for tomorrow and for ever." 


Generally, social and economic interests cut 
across State lines and are of either regional or 
national concern. Greater co-ordination of social 
and economic policies and planned and orderly 
development of the resources of the, country can 
only be ensured if major policy decisions are not 
compartmentalised in the State-moulds. They 
must be fully studied and discussed with their 
impact on territories contiguous and the people 
inhabiting those areas who are to share the weal 
and woe resulting from such policy decisions. The 
then Madras Finance Minister, C. Subramaniam, 
while inaugurating the quarterly meeting of the 
Southern Indian Chamber of Commerce on 
November 12, 1958, pleaded for a Zonal approach 
while formulating the Third Five-Year Plan {or 
the country. He suggested that instead of 
assessing the resources of each State separately 
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and planning State-wise 3 combined and co- 
ordinated Zonal approach should be made to 
planning. This, he maintained, besides eliminat- 
ing regional disparties would avoid lopsided 
development of a particular State Pandit Pant 
appealed to the Southern Zonal Council meeting 
to set the overall economy of the South, rather 
than of the individual States, as the guiding 
principle. Pandit Pant's appeal had an effect 
and the States of Andhra and Madras were knit 
into economic agreements, which hitherto had 
taken regional- political colour. Wider economic 
co-operation was envisaged in the proposal to set 
up a regional grid linking the power systems of 
Madras, Andhra, Mysore and Kerala. There are 
some who entertain serious doubts about the 
utility of the Zonal Councils in dealing with 
questions connected with, or arising out of the 
re-organisation of the States, such as, border 
disputes, linguistic minorities and inter. State 
transport. It is further contended that in such 
matters it is impossible for neighbours to come 
to an agreement by mutual discussion. The 
Governments of ‘Andhra and Madras failed to 
settle even minor border disputes. Maharashtra 
and Mysore waged their endless controversy. A 
proposal that Nehru should convene a conference 
of the Chief Ministers of Andhra, Maharashtra 
and Mysore for a discussion of Krishna-Godavari 
waters dispute and then suggest his own solution 
was mooted, but without any tangible result“. 
In fact, even minor disputes about persons and 
places arouse more passsion and create a deep 
sense of regional loyalties which had ever been 
the bane of Indian politics. On one occasion 
Nehru went so far as to suggest that if there was 
a choice between national unity and the Third 
Plan he would abandon the plan rather than 
risk disunity. 


The Congress President, Sanjiva Reddy, in his 
address to the Congress Session at Bhavnagar; 
suggested that the separatist tendencies could 
best be countered by arming the five Zonal 
Councils, which had so far served as advisory 
bodies, with the authority to "back up their 
solution and implement them." He maintained 


61. The Tribune, Ambala Cantt., 
1958. 

62. The Times of India, New Delhi, March 21, 
1963. 
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that "Decisions taken at Delhi may not take fully 
into account all the local needs. .. Decisions at 
the State level may not reflect fuly the seeds 
of national importance. It is obvious therefore 
that a via media establishment is needed lo 
decide the problem at an intermediary level." 

The first and somewhat critical reaction to the 
Congress President's suggestion of giving statu- 
tory powers to the Zonal Councils came from the 
then Praja Socialist Party Chairman, Asoka 

Mehta. He expressed the view that though 
seemingly attractive, Sanjiva Reddy's proposal for 
stronger Zonal Councils was not without dangers. 
The alternative solution that Mehta offered was 
to build a strong Centre with special powers to 
protect the rights of linguistic minorities. “The 
proper approach, in our opinion," he maintained, 

"is to strengthen the Centre. The Union Gov- 

ernment should have wider concurrent powers 

and be given direct responsibility in certain 
matters, such as protecting the legitimate rights 
of linguistic minorities in the States. The Union 

Government should have the powers and the will 

to arbitrate in inter-State disputes quickly and 

firmly. l 
The Punjab delegates to the Bhavnagar Con- 
gress session supported the idea of a non-official 
resolution recommending the division of India 
into five. Zones superseding the existing consti: 
tuent States. Recently, a few more have spoken 
up and asked for a reversal of the policy of 
linguistic States. Virendra Patil, then Chief 
Minister of Mysore, suggested the formation of 
Zonal States; earlier, S. Najalingappa, the Con- 
gress President, had spoken of the disintegrating 
impact of linguism on India's unity. V. V. Giri, 
as Vice-President of India, expressed the opinion 
that linguistic States must go. The Working 
Committee of the Jana Sangh, on April 24, 1969, 
demanded the constitution of a States Reorganisa- 
tion Commission to examine in its entirety the 
question of redemarcation of State boundaries to 
reconcile the regional aspirations with the para- 
mount need of national unity and security. 

This is, no doubt, a gigantic task and it is 
doubtful now if the States will agree to the re- 
distribution of their boundaries on basis other 
than language or abdicate any of their powers to 
the Zonal Councils, as was suggested by Sanjiva- 


63. The Statesman, New Delhi, January 9, 1903. 


Constitutional History of India 


Reddy. In any case the arming of the five Zonal 
Councils with wider powers is not likely to avert 
the main danger which India faces today. The 
threat of the disruptive forces at work, and which 
is much wider than ever before, can be countered 
only by creating a national consciousness that cu!s 
across communal, casteist and linguistic divisions. 

Whatever be the merits of. Zonal Councils in 
creating them and the initial high hopes placed 
on them in bringing about emotional integration 
of India, they are almost dormant now. President 
Giri, delivering the inaugural Govind Vallabh 
Pant memorial lecture, on. April 10, 1972, regretted 
that Zonal Councils, instead of becoming “instru: 
ments of unity and great cohesion among States” 
have become “partially dormant.’ He main- 
tained that Govind Vallabh Pant had visualised 
these Councils as a means of bringing about 
greater understanding among the States and 3 
common approach to problems and warned 
against letting discussions on Union-State rela- 
tions and inter-State problems degenerate ino 
conflicts between rival parties and competing 
ideologies. But the results had not been achieved 
and his labours seemed to be frustrated. The 
President passionately pleaded that the progress 
of the people was not 4 divisible commodity. 
sense of partnership", he pointed out, "in the 
welfare of the people as a whole, and not à rna 
of partisanship, is the only constructive way 9 
solving these differences and problems "i 
between the component units of the Union * 
India.” But a deep dent on the Zonal ont 
was made in April 1983, by the creation of E 
Ministers’ Council of Southern States—Andbra- 
Pradesh, Karnataka, Tamil Nadu and paler 
Territory of Pondicherry. The Chief wea 
Kerala politely declined to be a member o í 
Council of Southern States. While the States i 
Andhra, Karnataka and Tamil Nadu and a 
Union Territory of Pondicherry were gov i 
by non Congress (I) parties, Kerala had @ eui 
tion Government with Congress () as ma) 
partner. 


CENTRESTATE RELATIONS 
Legislative Relations 
The essence of federalism is the ec 
powers between the national Governmen ^ 


f 
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the State Governments. Within the spheres 
allotted to them, tlie national and State Govern- 
ments are supreme and their authority is co- 
ordinate, Conflict of jurisdiction arising between 
the two sets of Government is decided by an 
independent judiciary, Federal or Supreme Court. 

The scheme of distribution of powers is deter- 
mined by the peculiar political conditions under 
which it comes into existence. In the United 
States when thirteen sovereign States agreed to 
federate, they were anxious not to permit their 
complete subordination to the National Govern- 
ment. They would only agree to vest it with 
certain specified powers of common concern and 
national importance, retaining the rest for them- 
selves. The Constitution of the United States, 
accordingly, contains only one list of subjects to 
be administered, by the Central Government and 
the residuary powers remain with the States.“ 
Through interpretation of the Constitution, 
under the leadership of Chief Justice John 
Marshall, not only a trend towards increased 
powers of the Central Government emerged, but 
also a field of concurrent legislation developed. 
On some matters such as bankruptcy, weights and 
measures, harbour regulations, both Congress 
and the State Legislatures may legislate, but State 
legislation shall take effect only in the absence 
of federal legislation. 

But the Canadian Constitution is just the other 
way. The Canadians had before them the ex- 
perience of the working of the American Federal 
system extending to nearly about a century. They 
had also witnessed the American Civil War in 
1861, and carefully watched the long and bitter 
controversy over rights of the States, which cul- 
minated in the tragic Civil War. It was natural, 
therefore, that they would have agreed to make 
the Centre strong and vest it with more powers. 
The North America Act, 1867 (Now Canadian 
Act) contains two Sections or Lists in which the 
powers of the Centre and the Units (Provinces) 
are enumerated, leaving the residuary powers to 
the Dominion Parliament. Besides, the Dominion 
„TTT 
65. The Tenth Amendment reads, 'the powers not 

delegated to the United States by the Constitu- 
tion, nor prohibited to it by the States, are reser- 
vəd to the States respectively." The prohibitions 
imposed on the National Government are stated 
in Article 1, Section 9, and first ten Amendments, 
and the restrictions imposed on the State 


Governments are enumerated in Article 1, 
Section 10. 
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Government is authorised by the opening para 
of Section 91 "to make laws for the peace, 
order and good government of Canada in rela- 
tion to all matters not coming within the class of 
subjects by the Act assigned — exclusively to the 
Legislatures of Provinces...." Section 93 of the 
Act gives the Provinces control over education 
subject to the intervention of the Dominion 
Government in some specific cases. Section 92 
specifies the exdusive powers of the Provinces. 
There is also a small Concurrent List compris- 
ing agriculture, and immigration and in case of 
conflict the Dominion Law prevails. Old age 
pension was added to the Concurrent List in 1951, 
but the Dominion Law does not affect in any form 
the existing or any future Provincial Law. Aus- 
tralia broadly follows the American system, be- 
cause the problem of federation there was diffrent 
from that in Canada and much more like that 
of the United States. Political conditions prevail- 
ing there permitted its adoption. The Australian 
Constitution contains only one List enumerating 
the powers of the Federal Government and the 
powers of the States are residual. 

The federal concept in India was not the pro- 
duct of a gradual process of evolution but repre- 
sented a decision which was somewhat abruptly 
taken at the First Round Table Conference 
(1930) as a result of necessity of including the 
Indian States within the Indian polity. Earlier 
enquiries into the question of constitutional re- 
form in India favoured some kind of federal struc- 
ture. Both the Indian Statutory (Simon) Commi- 
ssion (1827-29) and the Butler Committee (1930- 
32) visualised, even though as a distant ideal, a 
federal union for the whole of India. But events 
moved fast and within an unexpected swiftness 
at the Three Round Table Conferences held in 
London (1930-32) the delegates from British 
India and those of Indian States unanimously 
accepted the federal idea as the immediate solu- 
tion to the Indian Constitutional problem. 

There was, however, a fundamental difference 
of opinion amongst the Hindu and Muslim dele- 
gates at the Round Table conferences with regard 
to the allocation of residuary powers. The Hindu 
delegates, favouring a strong Centre, insisted that 
r¢siduary powers should be given to it, whereas 
the Muslims favoured strong provinces and deman- 
ded that residuary powers should go to them. To 
solve these conflicting claims the framers of the 
Government of India Bill, 1935, adopted the 
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device to enumerate exhaustively the exclusive 
powers of the Centre and the Provinces so as to 
reduce “the residue to proportions so negligible 
that the apprehensions which have been left on 
one side or the other are without foundation." 
The Joint Parliamentary Committee explained 
the need for having a Concurrent List. It said, 
"Experience has shown, both in India and else- 
where, that there are certain matters which cau. 
not be allocated exclusively either to a Central 
or to a Provincial Legislature, and for which, 
though it is often desirable that Provincial Legis- 
lature should make provision, it is equally neces- 
sary that the Central Legislature should also have 
a legislative jurisdiction, to enable it in some cases 
to secure uniformity in the main principles of law 
throughout the country, in others to guide and 
encourage provincial efforts, and in others, again 
to provide remedies for mischiefs arising in the 
provincial sphere but extending or liable to 
extend beyond the boundaries of a single pro- 
vince.” , 

The Government of India Act, 1935, accordingly, 
contained three Lists—Federal, Provincial and 
Concurrent—and the residuary powers were given 
to the Governor-General acting in his discretion. 
The method of distribution of legislative subjects 
adopted was neither the American nor Canadian, 
The Government of India Act, 1935, set up a 
federation with a Central Government and Pro- 
vinces deriving their jurisdiction and powers by 
direct devolution from the Crown. But here 
again reservations were introduced. The federa- 
tion had per se no organic relationship with the 
units. It is true there was a demarcation of func- 
tions between the Centre and the Provinces and 
it is also true that in certain circumstances, where 
requirements of federal interests necessitated it, 
the federation had an authority to give directions 
to the Provinces, but that authority was vested 
in the Governor-General acting in his discretion. 
Section 126 of the Government of India Act 
provided that if it appeared to the Governor. 
General that in any Province effect had not been 
given to any direction given under that Section, 
the Governor-General could issue as orders to the 
Governor of that Provine to act in accordance with 
the directions given earlier or in conformity to 
the modified directions that the Governor-Gene- 
ral deemed necessary to issue. 
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The other component units of the federation, 
under the 1935 Act, were to be Indian States and 
the federation was to come into being only after 
the Rulers representing not less than half the ag- 
gregate population of Indian States had signified 
their consent by signing the Instruments of Ac- 
cession. The federation envisaged in the 1935 
Act, apart from its various peculiar features” was 
an incongruous Union between the Provinces 
with more or less democratic governments and the 
autocratically governed Princely States. This 
scheme of a federal polity was condemned by all 
political parties in India, including the Muslim 
League." The Governor-General _ negotiated 
with the Rulers of these States over the drafting 
of a standard Instrument of Accession, but his 
efforts proved abortive, inasmuch as the Rulers 
considered that the proposed federal scheme of 
fered inadequate protection in safeguarding 
their special rights and interests.” The outbreak 
of the war abruptly terminated negotiations and on 
September 11, 1938, a formal announcement was 
made suspending all work connected with the pre- 


paration for federation to come into being. 


When the Constituent Assembly was set UP 
under the Cabinet Mission Plan of May 16, 1946, 
the organization of the Government of India 
remained the same as it was under the Govern- 
ment of India Act, 1919, “with the distribution 
of legislative and administrative powers between 
the Centre and the Provinces as contemplated 
under the Federal scheme—in other. words, British 
India, without the Indian States, was the fede- 
ration minus the Federal Executive and the 
Federal islature. np 

1 Cabinet Mission Plan British 
India and the Indian States were together tO 
form the Union of India with jurisdiction over 
the three enumerated subjects in the Cabinet 
Mission Plan of May 16, 1946—foreign affairs, 
defence, and communications and W ne 
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cessary powers to raise the finances required 
for these three subjects. All other subjects and the 
residuary powers were to vest in the Provinces of 
British India. The Indian States were to retain 
all subjects and powers other than those ceded 
to the Union.” 

The first attempt to analyse the extent and scope 
of the subjects assigned to the Union as well as 
the powers of the Union to raise finances was 
made by the Constitutional Adviser in his notes 
on the Constitutional Precedents published in 
September 1946. The Objectives Resolution, 
moved by Jawaharlal Nehru in the Constituent 
Assembly on December 13, 1946, keeping itself 
within limits set by the Cabinet Mission Plan, 
envisaged a Republic of India wherein the vari- 
ous territories would possess and retain the status of 
autonomous units together with residuary powers, 
and exercise all powers and functions of govern- 
ment and administration, save and except such 
powers and functions vested in and assigned to 
the Union, or as were inherent or implied in the 
Union or resulted therefrom.” 


The debate on the Objectives Resolution in the 
Constituent Assembly established the fact that 
a large section of members participating in its 
proceedings were convinced of the necessity of a 
strong Centre to maintain the integrity of the 
country and to promote the welfare of the people, 
and they had accepted the scheme of three enume- 
rated subjects assigned to the Union by the Cabinet 
Mission Plan only because of their earnest desire 
to seek the co-operation of the Muslim League, 
which was staying away from the Constituent 
Assembly, in framing the Constitution of a united 
India“ Nonetheless the constitutional structure 
of the Republic of India as outlined in the Objec- 
tives Resolution reflected the anxiety of the Cons- 
titution-makers to broaden the Scope and powers 
of the Union when it made reference in unequi- 
vocal terms to the inherent, implied or resultant 
powers. The Constituent Assembly, accordingly, 
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adopted a resolution on January 29, 1947, to set 
up a Union Powers Committee directing the Com- 
mittee to report on the scope of the Union subjects 
under the Cabinet Mission Plan and "to draw up 
lists of matters included in and inter-connected 
with" those three enumerated subjects in the 
Cabinet Mission Statement.“ 


The Union Powers Committee received a num- 
ber of notes on different aspects of the Union 
powers from Alladi Krishnaswami Ayyar and 
K. M. Munshi. Ayyar pointed out that in deal- 
ing with the subjects of Union powers, one of the 
main and important problems requiring considera- 
tion would be the relationship between the Union 
and the States and emphasised, in particular, the 
widely accepted principle of paramountcy of the 
Union or of federal law over the provincial law. 
In view of the existing differences in the consti- 
tutional status of the Provinces and the Indian 
States, it would be imperative, he said, to have a 
definite provision to this effect that the laws of 
the Union should have the same force within the 
territory of every unit of the Union. He also point- 
ed out that special atiention would have also to 
be paid to the question of the execution of fede- 
ral laws and to the subject of Provincial or State 
militia.” 

In another note Alladi Krishnaswami Ayyar 
explained that it would be prudent to draw up a 
clause giving recognition to the doctrine of im- 
plied powers. He supported his argument from 
a number of judicial decisions of the United 
States’ Supreme. Court and maintained that the 
real sanction for inferring implied powers or 
resulting powers from the powers expressly grant- 
ed lay in the principle that a nation entrusted 
with the duty and powers affecting the happiness 
and welfare of millions of people must necessarily 
be vested with ample powers for their execution.” 
As a pre-eminently apt case for the application of 
the doctrine, he suggested that from the express 
powers envisaged for the Union in the Cabinet 
Mission's Plan it would be permissible to infer 
that the Union had an implied or a resulting power 
over currency and bills of credit and communica- 
tions. On the subject of the financial resources 
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of the Union, Ayyar was definitely of the view 
that the Union's powers, under the Cabinet 
Mission Plan, to xaise the requisite finances must 
necessarily be taken to include the power to im- 
pose. the necessary taxes." 
K. M. Munshi submitted two notes. He res- 
tricted himself to listing the various matters or 
items, including certain entries of the Federal 
List of the Government of India Act, 1935, 
which he felt, fell within the scope of the Union's 
powers over defence, foreign affairs, communica- 
tions and its implied and resultant powers. The 
implied and resultant powers envisaged by Mun- 
shi spread over fourteen items; notable among 
these were the Supreme Court of India; acquisi- 
tion of property for the purpose of the Union, 
the recognition throughout the Union of the laws, 
the public acts and records and judicial proceed- 
ings of every State, and Planning.” 
At the first meeting of the Union Powers 
Committee held on March 2, 1947, Jawaharlal 
Nehru, who was elected its chairman, posed 
two important questions of far-reaching impor- 
tance: (i) whether there should be a strong centre 
andifso, what powers it should have; and (ii) 
whether it would be possible to have a minimum 
compulsory list, as contemplated in the Cabinet 
Mission Plan, and another list which, if the units 
were willing, they could transfer to the Centre. 
No decision on these two pertinent questions 
could be taken, since, as Gopalaswami Ayyangar 
pointed out, the position, so far as the Indian 
States were concerned, had to be separately exa- 
mined with their representatives who were yet 
to enter the Constituent Assembly. ‘The Commi- 
ttee, however, proceeded to consider the subjects 
one by one on the basis of the list of items in 
regard to each subject prepared by Munshi. The 
Committee examined the subjects covered already 
de novo after two representatives of the Indian 
states, V. T. Krishnamachari (representing the 
Jaipur State) and B. L. Mitter (representing the 
State of Baroda) had been nominated to it on 
April 10, 1947. The Committee again met on 
April 16 and 17, reviewed the scope of the po- 
wers of the Union, and with some modifications, 
adopted the report which became the first Report 
of the Union Powers Committee“ The report 
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was mainly concerned with enumerating matters 
which, in the opinion of the Committee, fell 
within the ambit of the subjects assigned to the 
Union under the Cabinet Mission Plan, or of 
implied or resultant powers of the Union. 

The first Report of the Union Powers Com- 
mittee synchronised with a fast developing poli- 
tical situation with the possibility of partition of 
the country and, consequently, the Constituent 
Assembly did not take any decision on the vital 
issues dealt with in the report. Gopalaswami 
Ayyangar explained in presenting the report to the 
Assembly on April 28, 1947, that a fatefu] decision 
being imminent on the question whether or not 
India was to remain united, it was likely to affect 
the nature and scope of the Committee's recom- 
mendations. If it should finally be decided to 
partition the country, it might become necessary 
for the Assembly to make a departure from the 
rigid conformity to the Cabinet Mission Plan 
and in that eventuality the whole question: of 
CentreState relations would necessitate à fresh 
and thorough examination. The consideration of 
the report was, accordingly, deferred and it was 
agreed that the Union Powers Gommittee might 
submit a further report in the light of the situa- 
tion that might develop." 

The Union Constitution Committee, set up of 
April 80, 1947, received from some of the Assembly 
members comprehensive drafts on the principles 
of the Union Constitution, a draft constitution 
and a set of "general directives" from 
Shah, another draft Constitution from K. M. 
Munshi, and a memorandum on the principles 
of the Union Constitution, jointly prepared by 
Gopalaswami Ayyangar and Alladi Kristin 
Ayyar. Briefly, all the drafts showed a Me 
measure of agreement on the essentials of feder: 
relationship. "Though, the division of powers in 
each case was on the lines of the Cabinet 
Mission Plan, it was also generally accepted that 
the jurisdiction of the Union would also ext : 
to all matters, implied, inherent and sun 
from the express powers of the Union; that“ 
the event of conflict between à Union law 2 
the law of a unit the former would prevail, pos 
that at the request of one or more units, . 
Federal Legislature would be competent to pur 
legislation on a subject falling within the ju 
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diction of a unit, though such legislation would be 
operative in a unit that had requested the Union 
to enact such a legislaion. In addition, Munshi 
suggested a provision empowering the Union 
Legislature to enact laws for giving effect to trea- 
ties with foreign countries or international agree- 
ments and another provision that the existing 
armed forces of the Indian States would either be 
absorbed with the armed forces of the Union or 
disbanded by a date fixed by the Union Legisla- 
ture. 

Gopalaswami Ayyangar and Alladi Krishnaswami 
Ayyar recommended that, as in the Government of 
India Act, 1935, there should be three legislative 
lists—an exclusive federal list, an exclusive unit 
list and the concurent list.“ One of the members 
of the Committee, K.M. Panikkar outright reject- 
ed the concept of a federal polity and pleaded that 
& weak Centre, as was contemplated in the Cabinet 
Mission Plan, would be a dangerous experiment, 
especially from the point of view of de 
fence and all that it involved in terms of peace- 
time organisation. The basic principle of the 
Constitution at least for the non-Muslim majority 
Provinces, Panikkar strongly urged, should be a 
unitary one with suitable provisions for the States 
and other units desiring to accede to the Centre 
in a limited manner.“ 

With the announcement of the partition of the 
country on June 3, 1947, the period of uncertainty 
came to an end and released the Constituent 
Assembly from all limitations imposed by the 
Cabinet Mission Plan on the scope of central 
authority. As was evident from the earlier deli- 
berations of the Union Constitution Committee 
and the various memoranda and drafts submitt- 
ed to the Committee that there would be a 
definite swing towards a strong centre. The 
Union Constitution Committee at its meeting 
held on June 6, 1947, dealt with the basic ques- 
tion whether India should be a unitary State or 
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a federation, arrived at the following tentative 
decisions: (i) that the Constitution should be a 
federal structure with a strong Centre; (ii) that 
there should be three exhaustive lists, federal, 
provincial and concurrent, with residuary powers 
for the Centre; and (iii) that the Indian States 
should be at par with the Provinces as regards 
the Federal Legislative List, subject to considera- 
tion of any special matter which might be raised 
when the lists were fully prepared“ 

These decisions were again examined and en- 
dorsed at a joint meeting of the Union Constitu- 
tion Committee and the Provincial Constitution 
Committee on June 7, 1947. The aforesaid de- 
cisions were, then, incorporated in the 
of the Union Constitution Committee, July 4, 
1947. A joint sub-committee set up by the two 
committees, however, pointed out that, since the 
entry of the Indian States into the Constituent 
Assembly would be on the basis of the Statement 
of May 16, 1946, any extension of Union powers 
to the States would have to be with their con- 
sent.“ 


The Union Constitution Committee and the 
Union Powers Committee at three meetings on 
July J. 2 and 3, 1947 settled and legislative lists. 
The Committees also agreed that there should 
be, as suggested in the first Report of the Union 
Powers Committee, a provision in the Consti- 
tution on the lines of Section 51 (xxxvii) of the 
Australian Constitution® for enabling the units to 
ecde wider powers to the Centre. At the same 
time, they endorsed, the view of the joint sub- 
committee of the Union and Provincial Consti- 
tution Committees that, so far as the Indian 
States were concerned, the application to them 
of the Federal List, where it went beyond the 
Cabinet Mission Plan, should be with their con- 
sent" The Committees had little difficulty in 
settling the other two lists. They decided to adopt 
generally the Provincial and Concurrent Lists as 
contained in the Government of India Act, 1985, 
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with such drafting and other minor changes as 
might be necessary to bring them in conformity 
to the new Constitution which the Constituent 
Assembly was set to frame.“ 

The legislative lists so prepared and other deci- 
sions so reached at these joint meetings were in- 
corporated in the second Report of the Union 
Powers Committee, presented to the President of 
the Constituent Assembly on July 5, 1947. The 
Report recorded that while the Committee was 
unanimously of the view that it would be in- 
jurious to the interests of the country to provide 
for a weak central authority, at the same time, 
the Committee was clear on the point that a uni- 
tary system would be a retrograde step. Accord- 
ingly, the Committee came to the conclusion that 
the “soundest framework for our constitution was 
a federation with a strong Centre.” The Committee 
recommended that residuary powers should vest in 

the Centre. In the case of the Indian States the 

Federal list, so far as it went beyond the three 

subjects of foreign affairs, defence and commu- 

nications, would be with their consent, and resi- 
duary powers would vest with the Indian States 


unless they consented to their being with the 
Centre.” 


The Report of the Union Powers Committee 
came up for consideration of the Constituent 
"Assembly on August 20, 1947, and was the sub- 
| ject of lengthy and animated discussion. By that 
time on overwhelming body of Indian States had 
acceded to the Dominion of India and most of 
them had sent their representatives to the Cons- 
tituent Assembly. Eminent statesmen connected 
with the administration of Indian States were 
keen to establish a strong Centre and it had been 
taken as conceded that the Indian States "would 
cede jurisdiction to the federation on a minimum 
number of subjects and the accredited. constitu- 
tional advisers to the States had generally recog. 
nised the wisdom of agreeing to a wider range of 
subjects for assignment of the Centre than defence, 
external affairs and communications. 


To dispel all doubts that the legislative lists 
were unduly large or that the Committee "had 
stolen a number of items from the Provincial and 
Concurrent Lists and put them in a Federal List.“ 
. Ul Doch. 52, 2 ^. M M RN 
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Gopalaswami Ayyangar explained that if the Lists 
were scrutinized and compared with the Lists of 
the Government of India Act, 1935, it would be 
difficult to find—"perhaps with one or two stray 
exceptions any cases where the Committee had 
encroached upon the sphere assigned to che Pro- 
vinces by that Act. The Report of che Committee 
however, was subjected to a severe criticism, 
though on divergent and at times on conflicting 
grounds. Some strongly felt that the whole ap- 
proach of the Committee to the problem of dis- 
tribution of powers was wrong and vitiated by 
an obsession to make the Centre responsible for 
everything. K. Santhanam maintained that while 
he was himself anxious to have a strong govern: 
ment at the Centre, but his conception of the stre- 
ngth of the Centre was different from that embo- 
died in the Report which provided, in his judge- 
ment,for almost a unitary Centre. The strength 
of the Centre, he contended, lay not only in ade- 
quate powers in all-India subjects, but also in 
freedom from responsibility from those subjects 
which were not germane to all India but really 
should be in the Provincial field. He was also highly 
critical of the allocation of financal powers e 
saged in the Report.” A. Ramaswami Muda i] 
(representing Mysore) emphasised that the car h 
nal feature of the proposals made in the Repo 
related to taxation proposals. The taxing bre 
included in the Provincial List were not likely 
to yield much and the recommendation i 3 
provision should be made for an rg*u 
sharing of the proceeds of some of the ke ie) 
taxes was not only vague and indefinite but Men 
illusory as it left the whole thing to be pert 
ed by the federation. In that plight, y m 
maintained, provincial autonomy, even in bil 
few subjects that had been entrusted 5 a 
vince, would be of a poor kind indeed. 


Some prominent members of the Union We 
Gommittee—Alladi Krishnaswami Ayr, Do 
Khaitan and G.L. Mehta—vigorously oe aia 
the proposals made by the Report. p s 
impressed upon the members that * Lie 3 
of federation-making was sO unprece! 5 5 
India that the Assembly could not take any 
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country with a federal structure a model to follow 
and, therefore, India had to build a federal system 
responding to its peculiar needs and interests. 
While in most countries, he maintained, a federal 
structure had come into existence through the 
union of sovereign states forming its component 
units, in India there had been under the British 
rule a long tradition of unitarianism with a power- 
ful Centre. At the same time, the country was 
unfortunately too prone to [all a victim to fissi- 
parous and disintegrating tendencies, and it was 
essential to guard against hem.“ Replying to the 
debate Gopalaswami Ayyangar repudiated the 
argument of the critics that the Union Powers 
Committee had assigned to the Centre functions 
and financial resources which should more appro- 
priately have been assigned to the Provinces. He 
observed that whether in the case of the lists 
prepared by it or in its recommendations regard- 
ing the distribution of financial resources, the 
Committee had strictly adhered to the scheme 
of the 1935 Act for the sound reason that the 
scheme was the product of a long series of pro- 
ceedings and study spread over several years.“ 


The Draft Constitution prepared by the Cons- 
titutional Adviser in October 1947," gave effect 
to some specific recommendations made by the 
Union Powers Committee and the Union Cons- 
titution Committee and some were new propo- 
sals. In either case, the proposed clauses gene- 
rally followed, both as regards their arrange- 
ment inter se as well as in their wording, the 
corresponding provisions in the Government of 
India Act, 1935. One of the clauses (182) of the 
Draft, which reproduced with some modifications 
Section 102 of 1935 Act, contained comprehen- 
sive provisions as to the action to be taken by 
the Centre in case of emergency and included 
provisions empowering the Central Legislature 
to make laws during an emergency for a Province 
with respect to any matter, even if it was enume- 
rated in the Provincial List, Clause 183 propos- 
ed in the Draft was on the lines of Section 51 
(xxxvii) of the Constitution of Australia: the 
Legislature or Legislatures of one or more units, 
whether a Province or a State, might by reso- 
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lution, authorize the Federal Parliament to enact 
legislation for regulating any matter which other- 
wise fell outside its jurisdiction and any Act 
so passed could be amended or repealed by an Act 
of the Legislature of that unit.” 

Subsequently as a result of his discus- 
sion with eminent jurists and constitutional 
experts, abroad, B. N. Rau came to the conclu- 
sion that it was necessary to incorporate a pro- 
vision in the constitution that should enable the 
Centre to undertake legislation on matters fall- 
ing in the exclusive jurisdiction of the Provinces, 
whenever such a course was called for in the na- 
tional interest. Accordingly, he proposed the addi- 
tion of a new item (c) in clause 182 (I), of his 
Draft constitution, empowering the Federal Par- 
liament to make laws far the whole or any part 
of the territories of India — with respect to any 
matter enumerated in the Provincial Legislative 
List, if the Council of States declared, by a reso- 
lution supported by not less than two-thirds of 
the members present and voting, that it was 
neccessary or expedient in the national interest 
that the Federal Parliament should legislate with 
respect to any matter. A new sub-clause (3-A) 
further provided that a resolution so adopted might 
be revoked by a subsequent résolution passed by 
an identical majority by the Council of States. 
'The residuary powers were included in the Fede- 
ral List and not in a specific article of the Draft. 
. The Drafting Committee deliberated on the 
principles governing the distribution of legisla- 
tive powers at its meetings held between January 
26 and February 10, 1948. Besides adopting 
with some modifications the provisions suggested 
by the Constitutional Adviser, the Committee 
formulated a number of new provisions, all of 
which were set out in Part IX, Chapter 1, of the 
February 1948 Draft Constitution as articles 216 
to 232. One of the major changes that the Draft- 
ing Committee made was to incorporate residuary 
powers in article 223 of the Draft. It provided 
that Parliament had the exclusive power to make 
laws with respect to any matter not enumerated 
in the Concurrent List or the State List and that 
this power included the power of making any 
law imposing a tax not mentioned in either of 
the ‘two Lists. The Drafting Committee accep- 
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ted B.N. Rau's suggestion for a provision to em- 
power Parliament to legislate with respect to any 
matter in the State List when it assumed national 
importance and made it part of the contents of 
Draft article 226. But the suggestion of Rau 
for the revocation of such a legislation passed 
ior this purpose by the Council of States by a 
subsequent resolution supported by a two-thirds 
majority was, however, omitted from the Draft 
article 226. Alladi Krishnaswami Ayyar was of 
the view that where Parliament had assumed 
legislative authority on a State subject in pur- 
suance of a resolution of the Council of States 
declaring this to be expedient in the national 
interest, it was no longer necessary to retain con- 
current legislative powers in the States, as the 
very basis of the assumption of power by Parlia- 
ment was that the subject could no longer be 
regarded as one merely of importance for the 
State but had assumed national dimensions.” 
Draft article 229 reproduced clause 183 of 
the earlier Draft with the important modification 
that an Act of Parliament on a State subject with 
the consent of the Legislatures of one or more 
states could be amended or repealed only by an 
Act of Parliament passed or adopted in the 
same manner as the principal Act, and not as 
envisaged in clause 183, by any Act of the Legis- 
lature of any State to which it applied. This 
change, the Drafting Committee pointed out, 
was in conformity with section 51 (xxxvii) 
read with Section 109 of the Australian Constitu- 
lion." The next provision, article 230, provided 
that notwithstanding the disribution of legis- 
lative powers, Parliament would have unfetter- 
ed power to make any law for any State or part 
thereof for implementing any treaty, agreement, 
or convention with any other country or coun- 
tries. The three Lists of the Constitutional 
 Adviser's Draft enumerating legislative powers 
were adopted by the Drafting Committee and 
reproduced in the Seventh Schedule as List T, 
Union List, List If, the State List, and List III, 
Concurrent List. 

When the Draft Constitution was circulated 
for eliciting opinion, 1 large number of sugges- 
tions, with respect to the distribution of legisla- 
97. Draft Constitution, footnotes on articles 226 and 

228 and Ayyars notes in the Appendix, Select 
Documents, Vol. III, pp. 601-2, 675.7. 
98. Ibid., footnote to article 229(2). 
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tive powers were received from a crosssection of 
the society. A number of amendments were 
joindy put forward by K. Santhanam, Ananthas- 
ayanam Ayyangar, "nr: Krishnamachari | and 
Mrs Durgabai,” seeking to secure the omission 
of the provision authorising Parliament to legis- 
Jate on a State subject in the national interest, 
the addition of a proviso to article 230, that if 
any law passed by Parliament, which purported 
to give effect to any treaty, or international agree- 
ment or convention, related to a matter in the 
State List,it would be valid to the extent that it 
was essential to give effect to the treaty etc» and 
the deletion of clause (2) to article 231, which 
would enable a State to pass laws repugnant to 
Central laws in respect of concurrent matters. 
The first two of the amendments were intended 
to strengthen the position of the units in the 
legislative field. Another member of the Assem- 
bly, Ramalingam Chettiar suggested, by an 
amendment, that residuary powers might be 
shared between Parliament and the State Legis- 
latures. He also proposed an amendment to 
clause (2) of article 229 so as to make State 
Legislatures competent to repeal or amend any 
Act with resspect to a State subject passed. by 
Parliament with consent of the State Legisla- 
tures.” 


The Drafting Committee did not agree to the 
various amendments and comments, except à 
fresh rethinking on Article 996 enabling Parlia; 
ment to legislate on a subject of national impor 
tance. It rejected the suggestion of the speci 
Committee that there should be previous con- 
sultation with the States. It decided, therefore to 
dispense with the condition that a resolution pe 
abling Parliament to undertake legislation d 
signed exclusively to the States could pres 
moved without prior consultation with the 
Governments. 

Before the provisions defining the Cane State 
relations and the demarcation of powers betwee? 
the Centre and the States were considered by 
the Constituent Assembly, there was a debate ye 
the federal scheme. In his speech on the motion 
for the consideration of the Draft conten 
Ambedkar copiously dealt with the salient 

ee 


„aft Consti- 
99. Comments and Suggestions on the xm 226.7, 
tution, Select Documents, Vol. 1V, pP- 
308. 


100. Ibid., pp. 258-64. 
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tures of the federation as envisaged in the Draft 
and the criticism that had been made against it 
since publication of the Draft Constitution.” 
He said that the Draft Constitution embodied a 
federal constitution inasmuch as it established a 
dual polity consisting of the Union at the Cea- 
tre and the States at the periphery, each vested 
with sovereign powers to be exercised by them in 
the fields assigned to each. It had, however, cer- 
tain distinctive features differentiating it from 
other federations. Accordingly, the Draft consti- 
tution made it possible for the proposed federa- 
tion to be converted into a unitary State in 
times of war or of grave emergency. Again, the 
proposed federation provided a number of devices 
—some taken from the Australian Constitution 
while others were new—for overcoming the rigi- 
dity inherent in federalism. These were inter 
alia, vesting the exclusive power of legislation 
in Parliament over a wide range of matters, plac- 
ing fundamental laws, civil as well as criminal, 
under concurrent jurisdiction to ensure unifor- 
mity in all basic matters, a comparatively easy 
amending power, and the power given to Par- 
liament to legislate, subject to certain require- 
ments, on exclusively State subjects even in nor- 
mal times,^ a single judiciary, certain common 
AlkIndia services, and a single citizenship. 


Refuting the criticism that the Centre had 
been made too strong thereby reducing the 
States to the position of “glorified district boards,” 
Ambedkar said that the Draft Constitution had 
struck a fair balance between the claims of the 
Centre and the units. While the Centre was not 
given more responsibility than what was strictly 
necessary, conditions in the modern world rendered 
centralization of power inevitable and that trend 
was bound to operate in India, irrespective 
of the provisions of the Constitution” Notably 
among many members supporting the need for a 
strong centre were Alladi Krishnaswami Ayyar, 
Frank Anthony and Brajeshwar Prasad. 


The provisions of the Chapter on legislative 
relations in the Draft Constitution were finally 
considered by the Constituent Assembly on June 


r — r 

l0l. See ante Chapter XXI. 

102. The reference was obviously to Draft articles 
226 and 229 Corresponding to Articles 249 and 
252 of the Constitution, 


103. Constituent Assembly Debates, Vol. VII 37.9 
and 42.3. UMP se, 
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13, 1949. The only provision which gave rise to 
any appreciable controversy centred around arti- 
cle 226. Ambedkar moved an amendment restrict- 
ing the scope and power of Parliament on a State 
subject of national importance A resolution 
passed by the Council of States in this 

would to begin with, remain in force only for 
a period of one year and it could be extended 
lor another year if a resolution to that effect was 
again pased in the same manner as the original 
resolution and it would cease to have effect, to 
the extent of incompetency, on the expiration 
of six months after the Council of States resolu- 
tion ceased to remain in force. The amendment, 
however, neither satisfied the critics nor the sup- 
porters of Article 226. 

Article 229 also evoked some discussion and 
the criticism was confined to its clause (2) which 
provided that an Act relating to an exclusively 
State matter made by Parliament at the request 
of one or more State Legislatures could be amend- 
*d or repealed only by Parliament. An amend- 
ment proposed by Tajamul Hussain sought to 
provide that any such Act could also be amend- 
ed or repealed by any one of the concerned State 
Legislatures. K. Santhanam appreciated that, once 
responsibilities had been incurred by two or more 
States in pursuance of a law, it should not be pos- 
sible for a single State to withdraw from such obli- 
gation and responsibilities, but he felt to provide 
in clause (2) that, if all the States concerned 
wanted the law to be amended or repealed, Par- 
liament would do so, As clause (2) stood, he 
said, it might make the whole article inopera- 
tive, because no State would like to get into a 
Situation from which it could not get out. 

Ambedkar moved an amendment seeking to 
modify clause (1) so that Parliament's power to 
make law under the provision could be invoked 
only if the Legislatures of two or more States (and 
not "one or more States") had passed resolutions 


‘to that effect. Referring to Santhanam's sugges- 


tion he pointed out that under clause (2) of 
the article the repealing or amending Act had 
to be based or adopted in like manner as the 
original Act and as a result Parliament would be 
bound to act accordingly. Ambedkar's amendment 
Was accepted by the Assembly and it became a 
part of the Constitution. | : 
The artide of the Draft Constitution dealing 
with legislative relations between the Union and 
the States, as adopted by the Constituent Assemb- 
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ly, were, with minor drafting changes, Te 
numbered as articles 245 to 255 of the Constitu- 
tion. 

The scheme and principle of distribution of 
powers in the Constitution of India substantially 
remain the same as it was under the Government 
of India Act, 1935. There are three Lists: the 
Union List, the State List and the Concurrent 
List. Parliament has the exclusive power of 
making laws with respect to matters which are 
enumerated in the Union List which contains 97 
subjects. The State Legislatures have the exclu- 
sive powers of making laws with respect to matters 
enumerated in the State List containing 66 sub- 
jects. As regards matters which are enumerated 
in the Concurrent List, 47 in number, both Par- 
liament and State Legislatures have concurrent 
powers with the proviso that in case of a conflict, 
the Central Law must to the extent of repugn- 

ancy, prevail over the State Law. If, however 

the State Law has been reserved for, and 
received the President’s assent, it will prevail 
over the Central Law unless and until Parlia- 


ment passes a new law overruling the provisions 
of the State Law. 


The Constitution (Forty-second Amendment) 
Act, 1976 inserted four new Entries—17-A, 17-B, 
20-A, and 33-A and substituted Entry 25 with new 
matters in the Concurrent List. Entries 17-A and 
17-B include Forests and protection of wild ani- 
mals and birds. Entry 20-A relates to population 
control and family planning and Entry 33-A deals 
with weights and measures except establishment 
of standards. Administration of justice, consti- 
tution and organisation of all courts, except the 
Supreme Court and the High Courts, have been 
inserted in Entry 11-A. Entry 25 substitutes 
education, including technical education, medical 
education and Universities, subject to the provi- 
sion of Entries 63, 64, 65 and 66 of List I; voca- 
tional training and technical training of labour. 


Most of these Entries were originally on List II— 
State List. 


The residuary power the Constitution gives to 
Parliament. This is unlike the Government of 
India Act, 1935, which vested residuary power in 
the Governor-General who could in his discretion 
assign to the Centre or the Provinces legislative 
powers regarding subjects not mentioned in any 
of the three Lists. 

The enumeration of subjects in the three Lists 
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is extremely detailed and an attempt has been 
made to exhaust all the activities of ordinary 
government. 

While the Constitution confers exclusive juris- 
diction upon the State Legislatures to make laws 
with respect to matters enumerated in the Sta. e 
L. st, Articles 249—253 provide for certain cases im 
which Parliament is empowered io legislate on 
subjects contained in the State List. Normally 
such a jurisdiction is forbidden to Parliament. 
Article 249 empowers Parliament io legislate with 
respect to any matter in the State List whenever 
the Council of States passes a resolution sup- 
ported by a two-thirds majority of the — 
present and voting that such legislation by Par 
liament is necessary or expedient in the national 
interest. Laws so made by Parliament remain im 
force for a period not exceeding one year unless 
continued under a fresh resolution for a further 
period of one year. lt shall, to the extent of 
incompetency, cease to have effect on the e 
tion of a period of six months after ihe reso u- 
tion has ceased to be in force, except for things 
done or omitted to be done. 

The division of powers in the American RE 
stitution is rigid and no change can be made 
therein without amending the Constitution. m 
Australia, too, amendment of the Const E 
required for transferring to the ommo 
Parliament any of the powers substantially gi Ex 
to the State by the Constitution. In Canada 5 
Dominion Parliament is competent to make law 
on matters Provincial or local when they bu 
national importance. But it has no Poe a 
legislate on a matter which comes directly W : 
the exclusive. Provincial List. Whenever any 
matter assumes national importance, t 
nion Parliament can legislate for and it is 
order and good Government of Canada a 
for the courts, not Parliament, to deter 1 
whether necessity for such assumption of po die 
by Parliament exists or not. In India, * 
other hand, when the Council of p 755 
mines that a subject has assumed t i 
portance and passes a resolution to t "becomes 
with the requisite majority, pariant ie 
competent to invade the State List to t 
that the resolution goes. The House of E 
has no say in the matter and it is the 
concern of the Council of States. tempor 
Parliament in this respect is, DO doubt, af 
ary, yet it is indicative of the tendency 
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Constitution towards unitariness. No other fede 
ral constitution makes a similar provision as it is 
not in conformity with the federal principle. 


The Indian Constitution reserves for the Union 
the power to invest itself with overriding autho- 
rity in emergencies. Article 250 empowers Parlia- 
ment to legislate with respect to any matter in 
the State List during the operation of a Pro- 
clamation of Emergency. A Proclamation of 
Emergency may be issued, if the President is 
satisfied that the security of India or any part 
thereof is threatened either by war or external 
aggression or armed rebellion, or even if the 
threat of either of these exists. It is for Parlia- 
ment and not for courts, to determine the ex- 
pediency of a Proclamation of Emergency. And 
once a Proclamation of Emergency comes into 
operation, the Constitution, for the period of 
Emergency becomes in effect unitary and Parlia- 
ment can legislate on any matter in all the 
three Lists. The Executive authority of the 
Union being coordinate with its Legislative 
authority, during the operation of Emergency, 
the Union Government has the power to give 
directions to the State Governments how they 
should exercise their executive authority. 

The Constitution also provides for emergency 
powers to deal with a breakdown of the Consti- 
tution in a State. If the President is satisfied 
on the report of a Governor or otherwise, that 
the Government of a State cannot be carried on 
in accordance with the Constitution, or where any 
State had failed to comply with the directions of 
the Union Government, the President may hold 
that a situation has arisen in which the Govern- 
ment of the State cannot be carried on in accord- 
ance with the provisions of the Constitution and 
issue a Proclamation transferring the legislative 
powers of the State to Parliament. 

The exclusiveness of the State List is further 
modified by Article 252 which empowers Parlia- 
ment to legislate on any subject in the State 
List, if the Legislatures of two or more States 
resolve to make a request to Parliament to that 
effect. The laws so made by Parliament can also 
apply to other States which may adopt them after 
making their request in the same manner. Once 
Parliament is empowered to legislate at the 
request of the State Legislature, the jurisdiction 
of the latter is excluded from those matters. 


Entry number 14 of the Union List confers on 
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Parliament exclusive power to make laws with 
respect to "entering into treaties and agreements 
with foreign countries and implementing of 
treati¢s, agreements and conventions with foreign 
countries.” Article 253 empowers Parliament to 
make any law for the whole or any part of the 
territory of India for implementing any treaty, 
agreement or convention with any other country 
or countries or any decision made at any inter- 
national conference, association or other body. 
Thus, in order to implement any treaty or agree- 
ment with a foreign country, Parliament's power 
of legislation is not confined to matters on the 
Union List and the Concurrent List. It can pass 
an Act dealing with 4 matter on the State List if 
the implementation of any kind of international 
treaty or agreement so necessitates it. And the 
law so passed by Parliament shall not be invalida- 
ted on the ground that it contains some provisions 
relating to matters on the State List. This is 
really a sweeping power and it has no parallel 
even in Canada. In Attorney-General of Canada 
vs. Attorney-General of Ontario the Privy Coun- 
cil held that "in a federal state where legislative 
authority is limited by a constitutional document 
or is divided up between different legislatures 
in accordance with the classes of subject-matter 
submitted for legislation. .. the obligation im- 
posed by treaty may have to be performed, if 
at all, by several legislatures; and the executive 
have the task of obtaining the legislative assent 
not of the parliament to whom they may be 
responsible but possibly of several parliaments 
to whom they stand in on direct relation. The 
question is not how the obligation is formed, 
that is the function of the executive but how is 
the obligation to be performed and that depends 
upon the authority of the competent legislature 
or legislatures.” 


ADMINISTRATIVE RELATIONS 


Union and States and States inter se 
Co-operation and goodwill are the two essential 
prerequisites which minimise friction inherent in 
a dual system of government and ensure smooth 
and proper functioning of the administrative 
machinery. But there are always in every federal 
scheme of government certain forces, seen or 
unseen, at work which if unchecked by law en- 
courage disruptive tendencies and jeopardise the 
solidarity of the State. Provision has also to 
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be made for meeting emergencies, which either 
may emerge from the actual working of the 
federal scheme or to meet the new conditions 
and circumstances which may result from differ- 
ences arising between the independent function- 
ing of authority in the two sets of government. 
Finally, the National Government is responsible 
for the peace, order, good government and 
security of the country as a whole. All these 
factors necessitate co-ordination in the adminis- 
trative sphere of the Centre and the States. In 
fact, the success and strength of the federal 
polity depend upon the maximum of co-opera- 
tion and co-ordination between each set of autho- 
rities and between States inler se. 
Administrative relations between the Union 
and the states of a federation may be examined 
under tuo headings: (1) techniques of Union 
control over States; and (2) inter-State comity. 
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A 1 
control over the States 

During Emergency the control of the Union 
Government over the States in India is complete 
in all respects, and the Constitution will work as 
if it were a unitary government. During normal 
times the Union Government exercises control 
over the States through different methods and 
agencies. This may be examined under the fol- 
lowing heads: (i) directions to the State Gov- 
ernments, (ii) delegation of functions, and (iii) 
All-India services. 


(i) Directions to the State Governments 

The idea of the Union Government giving 
directions to the State Governments is foreign 
and repugnant to the Constitution of the United 
States. The framers of the Indian Constituion 
borrowed it from the Government of India Act, 
1935. The Constitution, accordingly, gives the 
Union Government the power to give directions 
to the State Governments. 

(a) A constitutional obligation is placed on the 
State Governments: (1) to ensure compliance with 
the laws made by Parliament, and (2) not to 
impede or prejudice the exercise of the executive 
power of the Union within their respective terri- 
tories. In either case the Union Government may 
give for the purpose such directions to a State 
a may appear to it to be necessary. When both 
these provisions are put together 
dentedly widen the cita of the — — 
ment, for they restrict, both positively and negz- 
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tively, the executive authority of the States and 
give ample scope to the Union Government for 
exercising its executive functions unrestricted in 
any way. The sanction behind the directions of 
the Government of India is the provision of 
Article 365 which says, "Where any State has 
failed to comply with, or to give effect to, any 
directions given in the exercise of the executive 
power of the Union under any of the provisions 
of this Constitution, it shall be lawful for the 
President to hold that a situation had arisen in 
which the Government of the State cannot be 
carried on in accordance with the provisions of 
this Constitution." It means that if a State nas 
failed to comply with the directions of the 
Union, the President may declare under Article 
356, that there has taken place a breakdown of 
the Constitution in the State and he may assume 
to himself all or any of the functions of the Gov- 
ernment of the State. 

But Kerala Government refused to comply 
with the provisions of the Essential Services Main- 
tenance Ordinance 1968, and regretted its inabi- 
lity to issue instructions to district authorities to 
take suitable action, including arrest of and 
institution of cases, against persons instigating 
employees who were willing to work. The atten- 
tion of the Kerala Government was invited to 
Article 256 of the Constitution which provided 
that the “executive power of every State shall 
be so exercised as to ensure compliance with the 
laws made by Parliament and any existing laws 
which apply in that State, and the executive 
power of the Union shall extend to the giving 
ol such directions to a State as may appear y 
the Government of India to be necessary for 
that purpose.” The State Government informed 
the Government of India that all actions necessary 
and found suitable were being taken, keeping in 
view the provisions of Article 256. Clarifying 2 
position taken by the Kerala Government, ir 
Chief Minister, E.M.S. Namboodiripad, said tha 
his Government had only used its discretion v 
the application of the Ordinance in. reed 
rest and prosecution of those inciting or The 
part in the September 19, 1968, token strike. ^ 
attitude of the State Government left no option 
for the Government of India but to post Ce? dé 
Reserve Police without previously intimating 
State Government. 

The Kerala Government protested 
Government against posting of Cen 


to the Union 
tral Govern 
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ment Police without their consent and charac 
terised it as an invasion on the autonomy of the 
State. The United Front Government of West 
Bengal also challenged the right of the Union 
Government to deploy Central Reserve Police in 
the State, especially after the Cossipur Gun and 
Shell factory firing incident. The Constitution 
(Forty-second Amendment) Act, 1976, inserted 
Article 257-A empowering the Government of 
India to deploy any armed force of the Union 
or any other force subject to the Union for deal- 
ing with any grave situation of law and order in 
any State. The armed force so deployed was to 
act in accordance with the directions as the 
Government of India might issue and it was to be 
in no way subject to the superintendence and con- 
trol of the State Government unless otherwise 
provided in such directions. As a measure of 
abundant caution Entry 2-A was inserted in 
List I—Union List-which dealt with the deploy- 
ment of any armed force of the Union or any 
other force subject to the control of the Union 
in any State in aid of the civil power. The Cons- 
titution  (Fortyfourth Amendment) Act, 1978, 
omitted Article 257. A, but Entry 2-A in List 
I of the Seventh Schedule has been retained. 
When the Forty-fourth Amendment Bill was 
being discussed in Parliament, the Prime Minis- 
ter and the Home Minister gave a categorical 
assurance that deployment of any armed force 
of the Union would be subject to the request 
made by the State Government. But Giani Zail 
Singh, the then Home Minister in the Congress (I) 
Government, made a public statement that in 
the event of communal riots and  atrocities oa 
Harijans the Union Government would be com- 
petent to deploy armed forces of the Union with- 
out waiting for the request coming from the State 
Government. 

(b) The Union Government may give directions 
to a State as to the (1) construction and main- 
tenance of means of communication declared to 
be of national and military importance, and (2) 
measures to be taken for the protection of rail- 
ways within the States, provided that in either 
case compensation shall be paid to the States in 
respect of the extra cost incurred for the purpose. 

Communications, generally, are a State subject, 
vide Entry 13, List II-State List. Atricle 257 (2) 


104. The Constitution (Forty-fourth Amendmo nt) 
Act, 1978, S. 33. 
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empowers the Union Government to give direc- 
tions to a State to construct and maintain means 
of communication which the former may declaye 
to be of national or military importance. It 
means, that while the Government of India may 
itself construct and maintain means of com- 
munication necessary for the exercise of its 
powers over naval, military and air force works 
[Entry 4, List I-Union  List-and proviso to 
Article 257 (Q]. it may also direct the States 
to construct and maintain such means of com- 
munication which may be important from the 
national or military standpont. 

Similarly, railways are a Union subject and 
Police, including Railway Police, is a State 
subject. The executive power of the Union to 
give directions to a State for the protection of 
the railway includes the power of the Govern- 
ment of India to give directions to a State Gov- 
ernment to employ its police force for the pro- 
per protection of the railways and their property 
and, if necessary, to employ additional police 
subject to contribution by the Union as provi- 
ded in Article 257 (4). 


(ii) Delegation of functions 

Article 258 provides that the President may 
with the consent of the Government of a State 
entrust either conditionally or unconditionally to 
that Government or its officers functions in rela- 
tion to any matter to which the executive power 
of the Union extends, Parliament may also by 
law entrust functions to a State Government or 
its officers in relation to any matter over which 
the State Legislature has no jurisdiction. In such 
a case there shall be paid to the State compensa- 
tion for the extra cost of administration incurred 
by the State in connection with the exercise of 
those powers and duties. 

According to Article 258-A, inserted by the 
Constitution (Seventh Amendment) Act, 1956, 
the Governor of a State may with the consent of 
the Government of India, entrust, either condi- 
tionally or unconditionlly, to that Government 
or its officers functions in relation to any matter 
to which the executive power of the State ex- 
tends. The Constitution, thus, provides for inter- 
level delegation of functions. 

Mention may also be made that Article 355 
imposes a duty on the Union to protect every 
State against external aggression and internal 
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disturbance and to ensure that the Government 
of every State is carried on in accordance with 
the provisions of the Constitution. 


Gi) All-India services 
As under a dual polity there are two sets of 
government, it follows that there shall be two 
separate public services, one for the States and 
the other for the Union to administer their res- 
pective laws. The Constitution of India provides 
for separate public services to administer their 
respective affairs, But the Constitution also 
provides that the Indian Administrative Service 
and the Indian Police Service are common 
services to the Union and the States. Parliament 
is further empowered, under Article 312, to create 
more of such All-India Services whenever it is 
expedient in the national interest to create 
them.'* This is an extraordinary feature of the 
Indian Constitution. Ambedkar explained the 
reasons for creating All-India Services and his 
reasons also explained the extent of control 
which the Union Government can exercise over 
the administration of the States. Ambedkar said: 
“The dual polity which is inherent in a federal 
system is followed in all federations by a dual 
service, In all federations there is a Federal 
Civil Service and a State Civil Service. The 
Indian Federation, though a dual polity, will 
have a dual service, but with one exception, It 
is recognised that in every country there are 
certain posts in its administrative setup which 
might be called strategic from the point of view 
of maintaining the standard of administration, 
„ There can be no doubt that the standard of 
administration depends upon the calibre of the 
civil servants who are appointed to these strategic 
posts. ... The Constitution provides that without 
depriving the States of their right to form their 
own civil services there shall be an All-India ser- 
vice recruited on an all-India basis with common 
qualifications, with uniform scale of pay and 
members of which alone could be a 


) ppointed to 
these strategic posts throughout the Talon a 


The service conditions of All-India Services 
are regulated by Central Rules and Regulations, 
and their ultimate responsibility lies to the Gov- 


105. For instance, All India Economie and Statis 
tical, and Forest Services. 
106. Constituent Assembly Debates, Vol. VII, pp. 
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ernment of India." But they hold key posts in 
both the Central and State Governments and, 
thus, help to ensure integration of administration 
throughout the Union of India. It is, accordingly, 
a device to exercise certain control over the 
State Governments so that they do not "run in 
flat contradiction to the spirit of the constitution 
of the important national policies." 


Inter-State comity 


Though the federating units are autonomous 
within their own territorial limits, no unit can 
lead an unconnected and isolated life from the 
rest. In fact, the very exercise of its autonomy 
requires recognition of certain principles of 
mutual co-operation. All federal constitutions, 
accordingly, lay down certain rules of comity 
which the units must observe in their relations 
to one another. The Constitution of India 
empowers Parliament to provide for the adjudi- 
cation of any dispute or complaint with respect to 
the use, distribution, or control of the waters of, 
or in, any  interState river or river valley. 
Parliament may by law also provide that neither 
the Supreme Court nor any other court shall 
exercise any jurisdiction in respect of any such 
dispute or complaint." Provision has also e 
made for the creation of an Inter-State Council. 
If at any time it appears to the President that 
public interests would be served by enba 
an Inter-State Council charged with the duty 0 
(a) inquiring into and advising upon disputes 
which may have arisen between States; a 
investigating and discussing subjects in whi 
some or all of the States, or the Union and on: 
or more of the States, have a common — 
Or (c) making recommendations upon any p^ 
subject and, in particular, recommendations ' E 
the better co-ordination of policy and leue 
with respect to that subject, it shall be lawful 
the President, to establish such a Council an 


eral 
The Chief Secretary and the Inspector he 
of Police Assam Government weh HE 
out certain instructions of the F 5 4 State in 
ment during the lin gust io riots in tha the Se 
1961. They were of the opinion tha tution 
tructions were in violation of the Cons 
and national policies. 1 ; 
Amal Ray, Inter-Goverament Relations, PP 
50-51. 
109. Article 262. 
110. Article 263. 
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define its duties, its organisation and the proce- 
dure to be followed. 


Article 261 provides that full faith and credit 
shall be given throughout the territory of India 
to public acts, records and judicial proceedings 
of the Union and of every State. But Parliament 
lays down by law the mode of proof and the 
effects of such acts and proceedings in other 
States. It is further provided that final judg- 
ments or orders delivered or passed by civil 
courts in any part of India are executable any- 
where within India according to law. 

The Constitution prescribes that trade, com- 
merce and inter-course throughout the territory 
of the Union shall be free?" But like all other 
freedoms, the freedom of trade, commerce and 
intercourse is also not absolute. Parliament is em- 
powered to impose restrictions on the freedom of 
trade, commerce or intercourse between one State 
or another or any part of the territory of India 
that it may deem necessary in public interest.” 
Article 303 prohibits Parliament and State Legis- 
latures from enacting legislation giving prefer- 
ence to one State over another or making discri- 
mination between one State and another by 
virtue of any Entry relating to trade and com- 
merce in any of the Lists in the Seventh Sche- 
dule. But Clause (2) of the same Article also 
authorises Parliament to make any law giving 
preference to one State over the other or making 
discrimination between States if it is declared by 
such law that it is necessary to do so to meet a 
situation arising from the scarcity of goods in 
any part of the territory of India. It may be 
noted that while this Article empowers Parlia- 
ment to give preference or make discrimination, 
provided it is necessary for the purpose of deal- 
ing with a situation from the scarcity of goods 
in any part of the territory of India, there is 
no exception in the case of a State Legislature 
on the ground of scarcity of goods. There is a 
definite and specific prohibition upon State Le- 
gislatures against preference and discrimination. 

But State Legislature has the power to impose 
by law non-discriminatory taxes on goods import- 
ed from other States and Union Territories pro- 
vided goods manufactured or produced in that 
State or Union Territory are subjected to such 
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taxes. It may also impose such reasonable res. 
trictions on the freedom of trade, commerce or 
intercourse with or within that State as may be 
required in public interest. No Bill or amend. 
ment for this purpose, however, can be introduced 
or moved in the State Legislatures without the 
previous sanction of the President.“ "These provi- 
sions are analogous to the American doctrine of 
"police powers" of the States to impose restric- 
tions on interState commerce. But this power 
of the States in America is authorised by courts 
and, therefore, it emanates from the judicial 
doctrine. In India, on the other hand, it carries 
the constitutional] sanction. Moreover, the pro- 
visions of the Indian Constitution are much 
wider in scope than the application of the dos- 
trine of "police power" in the United States. 


Article 307 empowers Parliament to establish 
such authority as it considers appropriate for 
enforcing the provisions of the Constitution with 
regard to inter-State trade and commerce and 
imposes on it such duties as it thinks fit. Such 
an authority in India, when established, will be 
similar to the InterState Commerce Commission 
of the U.S.A. 


FINANCIAL RELATIONS 

Fiscal autonomy of the units 

The system of federal finance essentially differs 
from the one obtainable under a unitary system 
of government. The essence of federalism is the 
distribution of functions, but the distribution of 
functions must be accompanied by the distribu- 
tion of resources if those functions are to be 
adequately and efficiently performed, The first 
requisite of a federal finance is that the national 
government and the governments of the units 
constituting the federation must have under their 
independent control financial resources adequate 
to perform functions assigned to their executive 
jurisdictions. Each government should command 
the fullest possible freedom of initiating and 
operation, in tapping its resources and meeting 
its expenditure, Financial authority like politi- 
cal authority, under a federal scheme of govern- 
ment, must be fully decentralised, as financial 
independence is a large part of general indepen- 
dence. Without fiscal autonomy of the units 
there can be no political autonomy for them. 
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The proper relation between the National Gov- 
ernment and Governments of the States should 
only be that of co-ordination and control. Pro- 
fessor Adarkar dealing with this complex pro- 
blem of federal finance, says: “Freedom of 
operation must be extended to both the federal 
and State Governments in order that they do 
not suffer from a feeling of cramp in the discharge 
of their normal activities and in the achievement 
of their legitimate aspirations for the promotion 
of their social and economic achievement.”™ 

But no federation has observed a rigid applica- 
tion of this principle. It has been so modified 
as to mect the particular economic and financial 
needs of the country concerned. Recent develop- 
ments in the theory of federalism, too, have 
necessitated modification in its application. The 
basis of distribution of financial resources, ac- 
cordingly, differs from federation to federation. 
In the United States, Congress has the power to 
levy and collect taxes, duties, imposts and 
excises to pay the debts and provide for the 
common defence and general welfare of the 
United States and to borrow money on the credit 
of the United States. In Canada the Union. Par- 

. liament has the power to raise money by any 
mode or system of taxation and to borrow money 
on public credit. In, Australia the Centre and 
the States have concurrent powers of taxation 
except that the imposition of custom and excise 
belong exclusively to the Commonwealth, 

In the earlier stages of constitution making the 
important question of financial relations between 
the Centre and the units engaged the attention 
of the Union Powers Committee and the Union 
Constitution Committee. The former did not 
apply its mind to the allocation of resources. The 
three legislative lists compiled by it included tax- 
ing powers and generally followed the legislative 
lists in the Government of India Act, 1935. A 
salient feature of the Government of India Act, 
1935, was that the federal taxes fell into four 
categories. In the first category were taxes and 
duties which were to be levied and collected by 
the Centre, but the proceeds of which were to be 
entirely distributed to the Provinces, Among these 
were estate duty and succession duties and termi- 
nal taxes on goods and passengers. Income Tax 
was to be collected by the Centre, but a prescribed 

eee 
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percentage, determined by the Order in Council 
by the Governor General would be distributed to 
Provinces. It was open to the Central Legislature 
to decide by law the extent to which, whole or 
any part of it, the proceeds from salt duty, federal 
excise and export duties were to be distributed 
to the Provinces. Import duties, Corporation tax 
and other Central taxes were to be retained by 
the Central Government. 

The Union Powers Committee was of the view 
that residuary powers (including by implication 
powers of taxation) should vest in the Centre 
except in the case of Indian States where any 
extension of federal jurisdiction beyond that en- 
visaged in the Cabinet Mission Plan would have 
to be with the consent of those States. The 
Committee, recognising the retention by the 
Union of the proceeds of all the taxes specified 
in the Federal List might be detrimental to the 
financial stability of the units, recommended that 
the constitution should suitably provide for the 
assignment or sharing of the proceeds of some 
of these taxes on a basis to be determined by the 
Union from time to time. 

In the Union Constitution Committee, Gopala- 
swami Ayyangar and Alladi Krishnaswami iie 
suggested specific provisions on the subject o 
federal finance, These specific provisions were 
considered at a joint meeting of the Union er 
titution Committee and the Union Powers d 
mittee held on June 30, 1947, and with UE 
slight modifications, appended to the pe E 
Constitution Committee's Report of July 15 : 
The joint proposals made by Ayyangar E iei 
suggested that while revenues derive 4 84 
sources in respect of which Parliament ha * 
culsive powers would be classified as er 
venues, provision should be made for t es 
and if necessary, the distribution of certain 5 : 
taxes, namely, customs, federal pce e 
duties, death duties, taxes on incomes am dotti 
on companies. The Union Government th 
also be empowered to make subventions 4 Pak 
for any purpose notwithstanding al 1 
pose was not with respect to which pie wu 
might make laws. The other two provi of the 
thorized the Union to borrow for —— con- 
purposes of the Federation subject 10 su ax 
ditions as determined by laws, and to 2 "i 
loan to, or guarantee a loan by any unit : iment 
terms and conditions as the Union Gove 
might prescribe. 


The Union and the States 


During the consideration of the Report of the 
Union Constitution Committee these provisions 
came up before the Constituent Assembly. The 
first two provisions were held over at the instance 
of Gopalaswami Ayyangar who observed that 
they (the proposals relating to federal revenues 
and their distribution) raised issues of farrea- 
ching importance, and it was, therefore, intend- 
ed to appoint an expert committee to go into 
the entire question of the distribution of the re- 
venues between the Centre and the units. Subven- 
tions or grants, he explained, sought to enable 
the Central Government to subsidize activities 
which otherwise fell within the exclusive sphere 
of the units. This power was a very necessary 
weapon" for the Central Government to possess in 
the interest of the.development of the country as 
a whole. The provision relating to borrowing en- 
tailed the responsibility of the Central Government 
to ensure the solvency of the units. Speaking on 
the provision regarding subventions of grants, B. 
Das urged that such grantsin-aid to the units 
should not be treated as "charity grants" of the 
Central Finance Minister and should, therefore, 
be placed on a firm statutory basis. Omeo 
Kumar Das expresed the hope that the expert 
committee would ensure a fair deal io the units. 


An Expert Committee on Financial Provisions, 
consisting of N. R. Sarkar, a former Member of 
the Governor-General' Executive Council, V. S. 
Sundaram and M. V. Rangachari, two senior offi- 
cers of the Audit and Accounts Service, was appo- 
inted by the President of the Constituent Assembly 
on October 2, 1947. The Committee was required 
to examine the existing provisions relating to fi- 
nance and borrowing powers in the Government 
of India Act, 1935, and their working during the 
preceding ten years“ and to make recommenda- 
tions as to the provisions on the subject to be em- 
bodied in the new Constitution. The committee 
received memoranda from the various Provincial 
Governments setting out their claims for larger 
resources and also a memorandum from the Mi- 
nistry of Finance, representing the point of view 
of the Central Government. 'The Committee also 
considered the provisions formulated by the Cons- 
titutional Adviser in Part IX of his Draft Cons- 
titution. He had retained the division of taxes as 
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envisaged in the Federal and Legislative Lists re- 
commended by the Union Powers Committee in 
their second report. 


The Provinces, in general, expressed their dis- 
satisfaction with the financial arrangements as 
embodied in the Government of India Act, 1935, 
and were against their continuance under the new 
constitution. They emphasised the point that 
all the nation-building departments fell withia 
the Provincial sphere and the sources of revenue 
allotted to them under the Government of India 
Act, 1935, were insufficient and inelastic to ena- 
ble them to undertake development schemes and 
achieve the desired targets. Provincial finances, 
therefore, needed to be augmented by (i) pro- 
vincializing some of the existing central taxes, 
(ii) giving the Provinces a larger share in the 
shared items of Central revenue, and (iii) in- 
clusion of more Central items in the divisible 
pool In matters of detail, the suggestions made 
by various Provinces varied considerably. 


The memoranda submitted by the Provincial 
Governments also set out the claims and views 
of the respective Provinces in regard to central 
grants. The United Provinces wanted for itself 
a minimum Central allocation of sixty or seventy 
millions per annum to begin with. The Central 
Provinces proposed that a system of Central 
grants should be devised after taking into account 
all relevant factors, such as the natural résources 
of each Province, its stage of industrial develop- 
ment and its taxable capacity. West Bengal em- 
phasised the need to establish the institution of 
a Finance Commission similar on the lines of 
the Commonwealth Grants Commission of Aus- 
tralia. Bihar urged that Provinces with a com- 
paratively low per capita revenue and expenditure 
should receive greater assistance than those Pro- 
vinces which were financ'ally better off. Assam 
reiterated its claim for special treatment as a 
frontier and a backward Province and established 
its claim for an upward revision of the subven- 
tions granted to itself as well as to Orissa. 


The Ministry of Finance in their Memorandum 
pointed out the staggering burden that the Se- 
cond World War had placed on the resources of 
the Central Government and as a result, in spite 
of the fullest exploitation of its taxation resourc- 
es, the Government of India had to face very 
substantial deficits in eight of the ten preceding 
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The proper relation between the National Gov- 
ernment and Governments of the States should 
only be that of co-ordination and control. Pro- 
fessor Adarkar dealing with this complex pro- 
blem of federal finance, says: “Freedom of 
operation must be extended to both the federal 
and State Governments in order that they do 
not suffer from a feeling of cramp in the discharge 
of their normal activities and in the achievement 
of their legitimate aspirations for the promotion 
of their social and economic achievement.“ 

But no federation has observed a rigid applica- 
tion of this principle. It has been so modified 
as to meet the particular economic and financial 
needs of the country concerned. Recent develop- 
ments in the theory of federalism, too, have 
necessitated modification in its application. The 
basis of distribution of financial resources, ac- 
cordingly, differs from federation to federation. 
In the United States, Congress has the power to 
levy and collect taxes, duties, imposts and 
excises to pay the debts and provide for the 
common defence and general welfare of the 
United States and to borrow money on the credit 

of the United States. In Canada the Union Par- 
. liament has the power to raise money by any 
mode or system of taxation and to borrow money 
on public credit. In, Australia the Centre and 
the States have concurrent powers of taxation 
except that the imposition of custom and excise 
belong exclusively to the Commonwealth. 

In the earlier stages of constitution making the 
important question of financial relations between 
the Centre and the units engaged the attention 
of the Union Powers Committee and the Union 
Constitution Committee. The former did not 
apply its mind to the allocation of resources. The 
three legislative lists compiled by it included tax- 
ing powers and generally followed the legislative 
lists in the Government of India Act, 1935. A 
salient feature of the Government of India Act, 
1935, was that the federal taxes fell into four 
categories. In the first category were taxes and 
duties which were to be levied and collected by 
the Centre, but the proceeds of which were to be 
entirely distributed to the Provinces, Among these 
were estate duty and succession duties and termi- 
nal taxes on goods and passengers. Income Tax 
was to be collected by the Centre, but a prescribed 
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percentage, determined by the Order in Council 
by the Governor General would be distributed to 
Provinces. It was open to the Central Legislature 
to decide by law the extent to which, whole or 
any part of it, the proceeds from salt duty, federal 
excise and export duties were to be distributed 
to the Provinces. Import duties, Corporation tax 
and other Central taxes were to be retained by 
the Central Government. 

The Union Powers Committee was of the view 
that residuary powers (including by implication 
powers of taxation) should vest in the Centre 
except in the case of Indian States where any 
extension of federal jurisdiction beyond that en- 
visaged in the Cabinet Mission Plan would have 
to be with the consent of those States. The 
Committee, recognising the retention by the 
Union of the proceeds of all the taxes specified 
in the Federal List might be detrimental to the 
financial stability of the units, recommended that 
the constitution should suitably provide for the 
assignment or sharing of the proceeds of some 
of these taxes on a basis to be determined by the 
Union from time to time. 

In the Union Constitution Committee, Gopala- 
swami Ayyangar and Alladi Krishnaswami As 
suggested specific provisions on the subject o 
federal finance. These specific provisions were 
considered at a joint meeting of the Union Cons- 
titution Committee and the Union Powers ks 
mittee held on June 30, 1947, and with Mes 
slight modifications, appended to the yc 
Constitution Committee's Report of July Y à 
The joint proposals made by Ayyangar and ien 
suggested that while revenues derived Moe 
sources in respect of which Parliament ha e 
culsive powers would be classified as ems 
venues, provision should be made ir AR 
and if necessary, the distribution of certain i 
taxes, namely, customs, federal e 
duties, death duties, taxes on incomes an dioi 
on companies. The Union Government „ ants 
also be empowered to make subyentions M hen 
for any purpose notwithstanding 1 parle 
posc was not with respect to which tid e 
might make laws. The other two prov! of the 
thorized the Union to borrow for any ch con- 
purposes of the Federation subject to su ar 
ditions as determined by laws, and to ea p 
loan to, or guarantee a loan by any unit 0 nent 
terms and conditions as the Union Gover 
might prescribe. 
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During the consideration of the Report of the 
Union Constitution Committee these provisions 
came up before the Constituent Assembly. The 
first two provisions were held over at the instance 
of Gopalaswami Ayyangar who observed that 
they (the proposals relating to federal revenues 
and their distribution) raised issues of far-rea- 
ching importance, and it was, therefore, intend- 
ed to appoint an expert committee to go into 
the entire question of the distribution of the re- 
venues between the Centre and the units. Subven- 
tions or grants, he explained, sought to enable 
the Central Government to subsidize activities 
which otherwise fell within the exclusive sphere 
of the units. This power “was a very necessary 
weapon" for the Central Government to possess in 
the interest of the.development of the country as 
a whole. The provision relating to borrowing en- 
tailed the responsibility of the Central Government 
to ensure the solvency of the units. Speaking on 
the provision regarding subventions of grants, B. 
Das urged that such grants-in-aid to the units 
should not be treated as "charity grants" of the 
Central Finance Minister and should, therefore, 
be placed on a firm statutory basis. Omeo 
Kumar Das expressed the hope that the expert 
committee would ensure a fair deal to the units. 


An Expert Committee on Financial Provisions, 
consisting of N. R. Sarkar, a former Member of 
the Governor-General’s Executive Council, V. S. 
Sundaram and M. V. Rangachari, two senior offi- 
cers of the Audit and Accounts Service, was appo- 
inted by the President of the Constituent Assembly 
on October 2, 1947. The Committee was required 
to examine the existing provisions relating to fi- 
nance and borrowing powers in the Government 
of India Act, 1985, and their working during the 
preceding ten years and to make recommenda- 
tions as to the provisions on the subject to be em- 
bodied in the new Constitution. 'The committee 
received memoranda from the various Provincial 
Governments setting out their claims for larger 
resources and also a memorandum from the Mi- 
nistry of Finance, representing the point of view 
of the Central Government. The Committee also 
considered the provisions formulated by the Cons- 
titutional Adviser in Part IX of his Draft Cons- 
titution. He had retained the division of taxes as 
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envisaged in the Federal and Legislative Lists re- 
commended by the Union Powers Committee in 
their second report. 


The Provinces, in general, expressed their dis- 
satisfaction with the financial arrangements as 
embodied in the Government of India Act, 1935, 
and were against their continuance under the new 
constitution. They emphasised the point that 
all the nation-building departments fell withia 
the Provincial sphere and the sources of revenue 
allotted to them under the Government of India 
Act, 1935, were insufficient and inelastic to ena- 
ble them to undertake development schemes and 
achieve the desired targets. Provincial finances, 
therefore, needed to be augmented by (i) pro- 
vincializing some of the existing central taxes, 
(ii) giving the Provinces a larger share in the 
shared items of Central revenue, and (iii) in- 
clusion of more Central items in the divisible 
pool In matters of detail, the suggestions made 
by various Provinces varied considerably. 


The memoranda submitted by the Provincial 
Governments also set out the claims and views 
of the respective Provinces in regard to central 
grants. The United Provinces wanted for itself 
a minimum Central allocation of sixty or seventy 
millions per annum to begin with. The Central 
Provinces proposed that a system of Central 
grants should be devised after taking into account 
all relevant factors, such as the natural résources 
of each Province, its stage of industrial develop- 
ment and its taxable capacity. West Bengal em- 
phasised the need to establish the institution of 
a Finance Commission similar on the lines of 
the Commonwealth Grants Commission of Aus- 
tralia. Bihar urged that Provinces with a com- 
paratively low per capita revenue and expenditure 
should receive greater assistance than those Pro- 
vinces which were financ'ally better off. Assam 
reiterated its claim for special treatment as a 
frontier and a backward Province and established 
its claim for an upward revision of the subven- 
tions granted to itself as well as to Orissa. 


The Ministry of Finance in their Memorandum 
pointed out the staggering burden that the Se- 
cond World War had placed on the resources of 
the Central Government and as a result, in spite 
of the fullest exploitation of its taxation resourc- 
es, the Government of India had to face very 
substantial deficits in eight of the ten preceding 
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years (1937-47) during which the financial scheme 
of the Government of India Act had been in 
operation. It was also pointed out that all the 
Provinces except Assam and Bengal had done 
well during this period and built up substantial 
revenues. As for the future, the Ministry of 
Finance pointed out that due to the uncertainties 
created by the partition of India, it was not pos- 
sible to anticipate the financial requirements of 
the Government of India. However, on the 
available indications and then on the existing 
basis of taxation it was not likely that in the im- 
mediate future the Centre would have large sur- 
pluses for release to the Provinces. A considera- 
ble increase in defence expenditure over the pre- 
war years, subsidies on imported foodgrains, 
relief and rehabilitation of the displaced persons 
uprooted by partition and new responsibilities 
of India in the field of foreign affairs would all 
place heavy demands on the Central exchequer, 
while there was no scope for increasing Central 
revenues. 


Evaluating the relative needs of the Centre and 
the Provinces, the Experts Committee came to the 
conclusion ‘that a substantial transfer of revenues 
from the Centre to the Provinces seemed inevi- 
table. While the needs of the Provinces were 
unlimited, particularly in the field of welfare and 
developmental schemes, which had been entirely 
suspended during the period of the World War, 
their revenues were likely to go down much be- 
low the peak levels achieved during war-time. 
Moreover, Provincial Governments had to share 
the Provincial revenues with local bodies and 
would also have to abandon an important source 
of ,revenue—liquor excises—on account of the po- 
licy of prohibition adopted by the Indian Nation- 
al Congress. Although the Central Government 
had to bear heavy expenditure on account of 
certain temporary problems, such as the refugee 
and food shortage problems, its financial position, 
the Committee observed, was essentially regarded 
as sound and, in normal conditions, its expendi- 
ture should comparatively be stable and capable 
of releasing sizable sums every year.“ 


The Committee was guided by two basic con- 
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siderations as to the precise methods to be adopt- 
ed for strengthening Provincial revenues: (1) 
that there should not be too violent a departure 
from the status quo is respect of the distribution 
of resources, and (2) the necessity of placing at 
the disposal of Provincial Governments adequate 
resources of their own, so that they did not have 
to depend on "the variable munificence or afflu. 
ence" of the Centre. "The provinces must, there- 
fore, have as many independent sources of reve- 
nue as possible. On the other hand, it is not 
practicable to augment their revenues to any 
considerable extent by adding more subjects to 
the Provincial Legislative List, without simul- 
taneously upsetting the equilibrium of the Cen- 
tre. We can not, therefore, avoid divided heads; 
and what we have to aim at is to have only a few 
divided heads, well balanced and high yielding, 
and to arrange that the shares of the Centre and 
the Provinces in these heads are adjusted auto- 
matically without friction or mutual interference. 
The Committee did not recommend any impor- 
tant alterations in the legislative lists as suggested 
by the Union Powers Committee. The commi- 
ttee reccomended that of the taxes mentioned in 
the Federal List, the Centre should retain the en- 
tire net proceeds of taxes on the capital of com- 
panies, and taxes on railway fares amd freights- 
Export duties were unsuitable for sharing with 
the Provinces. To compensate the jute-growing 
Provinces, which were getting a share in the ex- 
port duty on jute under the 1935 Act, the Com- 
mittee recommended the payment of certain 
fixed sums to each of those Provinces every year, 
for a period of ten years or until the cie: . 
ties on jute products were abolished, whiche 
might be earlier. f 
In regard to the divisible taxes, the bec 
suggested that the Provinces should not oa a 
than 60 per cent of the net proceeds of ot 10 
come: tax except what would be attributa Vi 
the Chief Commissioners’ Provinces and taxes ds 
federal emoluments; also that the net „ 
of the corporation tax should be included in t? 


s- 
divisible pool. The formula suggested. 5 a 
tribution was: 20 per cent on the : on the 


population of « Province and 35 per cent 
basis of collection, 5 per cent be. : 
a balancing factor in order to mitig? vince 
ship that might arise in the case of any pe oad 
as a result of the application of the ot 

criteria. Fifty per cent of the net 
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excise duty on tobacco was to be assigned to the 
Provinces and distributed among them on the 
basis of estimated consumption. 


On the subject of Central grants-in-aid and 
subventions, the Committee generally accepted the 
provisions of clauses 199 and 203 of the Constit 
tional Adviser's Draft Constitution; clause 199 
dealt with general or specific grants to the units, 
and clause 203 authorized the Federation or a 
unit to make grants for any purpose notwith- 
standing that the purpose was not one with res. 
pect to which the Federal Parliament or the Le- 
gislatures of the units, as the case might be, 
could make laws. The Committee did not think 
that the Australian system, as suggested by Beu- 
gal could be adopted under the Indian condi- 
tions of using federal grants as an instrument 
for bringing up the backward units to average 
standards, both in effort (severity of taxation) 
and in performance (standards of services). The 
Committee, however, expressed the hope that the 
Centre in distributing specific purpose grants, 
would keep in view the varying circumstances 
of the different Provinces. The Committee “also 
felt that Assam and Orissa would require fixed 
subventions on scales higher than those they 
were getting, while East Punjab and perhaps 
West Bengal too, might need some special assis- 
tance for some time to come. 

The recommendations of the Committee were 
intended to furnish the initial basis of apportion- 
ment among Provinces and were not meant to be 
a long-term solution. The Committee, accord- 
ingly, recommended for a periodical review of 
the whole question by an impartial expert body, 
and for this purpose suggested the setting up of 
a Finance Commission to be entrusted with three 
main functions: (i) allocation between the 
Provinces of the shares of centrally administered 
taxes assigned to them; (ii) considering appli- 
cations for grants-in-aid for Provinces and 
reporting thereon; and (iii) considering and re- 
porting on other matters referred to it by the 
President. The basis of allocation of revenues 


between the Provinces was to be reviewed by the 


Commission every five years, or in special circums- 
tances, earlier. 

The Committee also recognised the necessity 
for incorporating in the constitution a special 
provision authorizing the President to suspend 
or vary the financial provisions relating to the 
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distribution of revenues etc, in times of emer. 
gency, 

The Expert Committee's view that the Centre 
should, and could well afford to transfer subs- 
tantial revenues to the Provinces was met with 
strong criticism from K. M. Munshi, a member 
of the Drafting Committee. He believed that the 
Central resources were extremely limited in rela- 
tion to its expenditure, seen and unforeseen, 
and, accordingly, urged that while each Province 
had its own requirements for reconstruction and 
development schemes, but one should not forget 
that the functions of the Centre are vital to the 
survival and health of the nation and, consequ- 
ently, its needs were paramount. In any case, in 
the next five years, the Centre could not, in view 
of its own heavy responsibilities assume any fur- 
ther financial commitment towards the Provinces. 
Munshi also questioned the manner of allocating 
moneys to the Provinces suggested by the Com- 
mittee. He felt that the Committee had erred 
in laying so much emphasis on sharing of the 
proceeds of central taxes in allowing a minor role 
to the device of grants-in-aid which has been 
assuming, in many federations, major significance 
as the means of inter-governmental fiscal coor- 
dination. He suggested that the Australian sys- 
tem of grants might be adopted in India with 
suitable modifications. 


The Drafting Committee had before it for 
consideration proposals recommended by the Cons- 
titutional Adviser and by the Expert Committee. 
The Drafting Committee plainly explained its 
inability to accept the recommendations of the 
Experts Committee on the crucial question of 
allocation of a share of the proceeds of central 
taxes to the units. It thought that in view of 
the unstable conditions prevailing at that time 
in the country, it would be best to retain, foi 
at least five years the status quo which had beer 
largely left undisturbed by the Constitutional 
Advisers Draft. While proceeding generally or 
the basis of the provisions of Part IX" of the 
Constitutional Advisers Draft in other respect: 
also, the Drafting Committee introduced certair 


. MESE U e 

117. Part IX (clauses 194-A to 210) dealt with (i) the 
assignment in whole or in part of the proceedi 
of certain federal taxes to the units (ii) grants. 
in-aid to the units, and (iii) certain important 
aspects of the financial relations between th 
Centre and the units including of borrowing. 
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modifications some of which were based on the 
suggestions of the Expert Committee. 


The Drafting Committee, accepted in substan- 
ce, though not all the details, the recommendation 
of the Expert Committee for setting up a Finance 
Commission to undertake a periodical review of 
the distribution of revenues. When the Dratt 
Constitution was circulated for eliciting public 
opinion, it attracted a number of suggestions and 
comments. Members of the Assembly sent a num- 
ber of amendments. Most of these sought to give 
effect to one or the other of the various proposals 
in regard to the distribution of revenues. K. 
Santhanam, Ananthasayanam Ayyangar and Mrs. 

Durgabai suggested modifictions so as to provide 

that (a) not less than fifty per cent of the pro- 

ceeds of income-tax would be distributed among 
the units; (b) the receipts of the Corporation 
tax would also be shared in the same manner 
and on the same bases as other taxes on income; 


and (c) the entire proceeds of Union duties of 


excise would go to the units. Certain suggestions 
were also made by some Central Ministries, Pro- 
vincial Assemblies and others. 

The financial scheme again evoked considerable 
controversy when Ambedkar's motion introducing 
the Draft Constitution was discussed in the Assem- 
bly in November 1948. Prominent among the 
critics at that stage was T. T. Krishnamachari. 
He expressed the view that instead of rectifying 
the defects of the distribution of financial resour- 
ces under the 1935 Act by augmenting the reys- 
nues of the units and devising a more rational and 
equitable system of distribution, the Draft Cons. 
titution had chosen to continue the status quo. 
B. Das (Orissa) pressed for re-allocation of finan. 
ces to endow the units with sufficient resources for 
implementing the ideals of social and economic 

justice enshrined in the Preamble to the Consti- 
tution. J. M. Nicholo-Roy commented that in the 
matter of finance the Draft Constitution did not 
give a fair deal to the Provinces, particularly the 
poorer ones.“ 

Intervening in the debate, Alladi Krishnaswami 

Ayyar justified the financial arrangements em- 
bodied in the Draft Constitution. He explained 
that in many federations there was a distinct ten- 
dency for the Central government to act as the 
main taxing agency, though, of course, adequate 
—————À aa 


118. Qoastitusnt. Assembly Debates, Vol. 
232.3, 239, 40, 328, 339.400. * 
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provision was made for the units sharing in the 
proceeds and also obtaining subsidies from the Cen- 
tre. The system obviously had its advantages as 

. the multiplication of taxing agencies caused much 
inconvenience to the citizens.” 


In July, 1949, the Drafting Committee conven- 
ed a conference of the Provincial Premiers to dis- 
cuss the draft financial provisions. The conferen- 
ce also considered a number of amendments to 
the provisions proposed by the Drafting Commit. 
tee and various Ministries of the Government of 
India as also some other amendments in that res. 
pect which were proposed by the members of the 
Constituent Assembly. The proceedings of the 
conference revealed sharp differences over some 
of the provisions between the representatives ot 
the Government of India and that of the Provin- 
cial Governments. The financial provisions fina- 
lly adjusted and settled were considered by the 
Constituent Assembly in August-October 1949. 
In the debate various amendments were proposed 
and suggestions made in regard to the distribu- 
tion of taxes between the Centre and the units. 
In October 1949, the Drafting Committee suc- 
ceeded in producing an agreed draft, with ona 
important concessions on the points earlier e 
by the Provincial Governments. During the m 
reading of the Draft Constitution, a number o 
members repeated the earlier criticism of the — 
cial provisions that the allocation of financia 
resources under the new constitution was unjust 
to the States. T. T. Krishnamachari, speaking 
on behalf of the Drafting Committee, dismissed 
the charge as wholly wrong and said that the an 
Constitution had not made any fundamenta 
change in the scheme of financial „dthr 
obtaining in the Government of India Act, 70 — 
He explained that if the Centre had any surplus t 
these could be made over to the States by way 1 
grants. Krishnamachari stressed that the drift € 
taxing power towards the Centre was a p 
feature of all contemporary Constitutions $! £ 
the economic well-being of the country had Mes 
to be regarded as the ultimate and paramount 
ponsibility of the Centre.” 
Allocation of Revenues 

The taxes on the Legislative Lists 
the same as under the 1935 Act. The States are 
119. Ibid., pp. 336-7 


03, 
120. Ibid., Vol XI, pp. 616, 670-3, 770, 789, 8 
844, 892.8, 954-6. 


remain much 


The Union and the States 


absolutely entitled to the proceeds of taxes on 
the State List and the Union takes the proceeds 
of taxes on the Union List and of any tax not 
mentioned in any List. here are no taxes on 
the Concurrent list. While the proceeds on the 
taxes within the State List are entirely retained 
by the States, the proceeds of some of the taxes 
in the Union List are to be assigned, oi may be 
assigned wholly or partly to the States. The 
residuary taxing authority rests with the Union. 
The Constitution distinguishes four categories 
of Union taxes which are available wholly or in 
part, to the States. 

(i) Duties levied by the Union but collected 
and wnoi appropriated by the States: Stamp 
auties in respect of bills of exchange, cheques, 
promissory notes, bills of lading, letters of credit, 
insurance, transfer of shares, debentures, proxies 
and receipis, and excise duties on medicines and 
toilet preparations containing alcohol. 

(ii) Taxes levied and collected by the Union 
but whose net proceeds are wholly assigned — to 
the States include : 

(a) duties in respect of succession to pro- 
perty other than agricultural land; 

(b) estate duty in respect of property other 
than agricultural land; 

(c) terminal taxes on goods and passengers 
carried by railway, sea, or air; 

(d) taxes on railway fares and 1reighis; 


(€) taxes other than stamp duties on trans- 
actions in stock-exchanges and future 
markets; 


(f) taxes on the sale or purchase of news- 
papers and on advertisements published 
therein; and 

(g) taxes on the sale and purchase of goods 
in the course of inter-State commerce 
and trade. 


(iii) Taxes levied and collected by the Union 
but whose net proceeds are shared between the 
Union and the States. The only tax which 
comes under this category is the Income Tax. 
The Corporation Tax is not shared, but belongs 
exclusively to the Union. Agricultural Income 
Tax is a State subject and, therefore, does not 
come under this category. After deduction of 
sums attributable to the Union Territories and 
to Union emoluments, the net proceeds of Income 
Tax are divided between the Union and the 
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States and among different States as prescribed 


by the Orders of the President after considering 
the Report of the Finance Commission. 

Parliament may, for Union purposes, impose 
surcharges on those duties or taxes which are 
available for distribution, but it may not alter 
the rates of taxes in which States are interested 
except on the recommendation of the President. 

(iv) Taxes which are levied and collected by 
the Union but whose net proceeds are shared 
between the Union and.the States. Under this 
category come Union excise duties other than 
those on medicinal and toilet preparations, The 
excise duties on medicinal and toilet preparations 
are wholly, as said in item (i) assigned to the 
States. 


Grants-in-Aid 

The Constitution provides for three kinds of 
grants to the States from the Union resources. 
Under Article 278 the States of Assam, Bihar, 
Orissa and West Bengal are given grants in lieu 
of export duty on jute and jute products. The 
sums of such grants-in-aid may be such as pres- 
cribed by the President. These sums are to be 
paid to the States so long as the export duty on 
jute and jute products continues to be levied 
by the Government of India or until the expira- 
tion of ten years since the inauguration of the 
Republic, whichever is earlier. 

There is a general provision of grants to the 
States in Article 275. Parliament is empowered 
to make such grants as it may deem necessary 
to give financial assistance to any State which is 
in need of assistance. It is for Parliament to 
determine the extent of the grant and it muy 
vary according to the needs of the different 
States. Apart from this, it is the constitutional - 
duty of the Union to finance schemes it has 
approved for the wellare of the Scheduled Tribes 
and for raising the level of administration of the 
Scheduled Areas. There is a special provision 
for a grant to Assam and to any other autono- 
mous State formed within the State of Assam, 
under Artide 244 A, in respect of their tribal 
arcas, 

Under Article 282 the Union and the State 
Governments are given the general power to 
make grants for any public purpose even if it is 
not within their respective legislative competence. 
Financial assistance or the grantsin-aid are a 
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prolific source of Central control and direction. 
They are made subject to conditions and are 
followed by regulatory authority of the Union 
Government. It is a matter of common experi- 
ence that one who pays the piper has a loud 
voice in calling the tune. 


Exemption from Taxation 

The Constitution also follows the general 
provisions of the Government of India Act, 1935, 
and exempts the property of one Government 
from taxation by another. Article 285 provides 
that unless Parliament declares otherwise, Union 
property is not subject to State taxation, but 
shall continue to pay existing dues to local autho- 
rities until Parliament stops it. A State may not 
tax elecricity supplied to the Government of 
India or a railway unless permitted to do so by 
Parliament. Without the consent of the Presi- 
dent, a State may not tax water or electricity sup- 
plied or controlled by any authority established 
for regulating or developing any inter-State river 
or river-valley. 

The property and income of a State are ex- 
empt from Union taxation, but this exemption 
does not extend to a trade or business carried on 
by the Government of a State, unless Parliament 
declares by law such trade or business incidental 
to the ordinary functions of Government. 


Power of Borrowing 

Generally, the power of borrowing is only 
incidental to the powers of the Government and 
no specific provision is made in a Constitution as 
regards the limits and modes of borrowing. But 
the Constitution of India makes a specific provi- 
sion in this respect. The Union Government 1s 
empowered to borrow upon the security of the 
Consolidated Fund of India, subject to the limits 
and conditions as Parliament may impose. Thus, 
the power of borrowing of the Union is subject 
to the limits as prescribed by an Act of Parlia- 
ment. But the Constitution itself imposes limit- 
ations on the borrowing powers of the States in 
addition to conditions which the State Legisla- 
ture may impose. A State can borrow only within 
India and cannot raise a new loan without the 
consent of the Union Government if there is out- 
standing any part of a previous loan guaranteed 
by the Union or owed to it. The Union Gov- 
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ernment may make loans to States subject to the 
conditions imposed by Parliament, or may guaran- 
tee loans to States, provided that the limits set 
by Parliament to Union loans are not exceeded. 
Financial Emergency Powers 

The Financial Emergency powers, as provided 
in Article 360 have as far reaching effects as 
those relating to legislative and administrative 
spheres. A Proclamation of Financial Emergency 
may leave the States with no other resources than 
those available from taxes on the State List, for 
the President may, while the Proclamation is in 
operation, suspend any of the provisions of the 
Constitution relating to grants and to the sharing 
of Union taxes. If the President is satisfied that 
the financial stability of India or any part thereof 
is threatened, he may issue a proclamation em- 
powering the Union to give directions controlling 
a State's financial activities ar^ require State 
Money Bills to be reserved fcr consideration by 
the President. 


Finance Commission 
The Constitution made a provision for the E: 
Ain 2 eu 
pointment within two years from the comr 


i i ri at 
cement of the Constitution and thereafter ; 


irati lier if 
the expiration of every fifth year or ear 
; r necessary a Finance 


the President considers it e 
Commission, consisting of a Chairman and pr 
members appointed by the President. mo H 
has been empowered to determine by law "e 
members of the Commi 
and the manner in which they shall be select 
The duties of the Finance Commission are to 7 
commend to the President the distributore 
taxes which are distributable between the be 
tre and the States and the principles On ee 
grants-in-aid should be made out of the beste 
nues to the States, and make recommen "missi 
or any other matter referred to the MEUS 
by the President in the interest of soun * 
The President is required to lay bet Mer 
House of Parliament every recommendation tory 
by the Commission together with an e 
memorandum as to the action taken ther 


qualifications of the 


Comptroller and Auditor-General 1 of India 

The Comptroller and Auditor-Genera pa 
is appointed by the President and he cation 
such duties and exercises such powers in F 


— 
— 
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to the accounts of the Union and the States and 
of any other authority or body as Parliament may 
prescribe by law. The accounts of the Union 
and of the States are to be kept in such form as 
the President may, on the advice of the Comp- 
troller and Auditor-General of India, prescribe. 


CENTRE AND STATES 
Centre State Relations 


The relationship between the Centre and che 
States covers a wide range and enibraces a very 
large part of the functions and activities in the 
administrative, social and economic spheres. Since 
1950, many events have occurred which have a 
direct or indirect bearing on the Centre-State 
relations. For instance, the Planning Commission 
was set up by a resolution of the Government of 
India in March 1950 with the object of accelerat- 
ing the economic growth of the country and to 
meet the social urge for the extension of social 
services. Though not a creation of the Consti- 
tution not even endowed with a statutory sanc- 
tion, the Planning Commission assumed the 
role of the architect of India’s destiny. There 
were widespread complaints and it was contended 
that Five-Year Plans had reduced the federal 
structure to almost a unitary system. Presenting 
the Budget to the Tamil Nadu Legislature, on 
June 17, 1967, C. N. Annadurai observed, There 
has been a considerable change in the matrix of 
Centre-State financial relations since the provi- 
sions of the Constitution in this regard were 
settled. There have been a number of new trends 
and developments which could not have been 
visualised when the Indian Constitution was 
framed. ...Through a new institution which was 
beyond the ken of the architects of the Consti- 
tution, the Centre has acquired still larger powers, 
causing concern about the position of the States.“ 
The reorganisation of the States in 1956 and there- 
after, especially with the emergence of non-Con- 
gress Governments in some States after the 1967 
General Election and split in the Congress in 
1969 gave to the issue of Centre-State relations a 
new dimension and importance. 


Investigation by Administrative Reforms Com- 
mission 


The CentreState relations became. the subject 
of investigation by the Administrative Reforms 
Commission in the mid-sixties. In order to probe 
46—CHI 
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thoroughly the various aspects of the issue involy- 
ed in this relationship, the Commission first 
appointed a strong team headed by M. C. 
Seialvad. On the basis of the report of this 
study team, the Administrative Reforms Com- 
mission submitted its own report on June 19, 
1969 to the Government. Referring to the 
controversies which had arisen between the 
Centre and the States, the Commission observed, 
“but these controversies pertained mostly to 
matters administrative and financial and not to 
constitutional issues. Eminent leaders of vari- 
ous political parties who appeared before the 
Commission emphasised their faith in the Indian 
unity, though they argued for more autonomy 
and initiative for the States.” The Commission, 
therefore, did not think it necessary to suggest 
any amendments to the Constitution. They, 
however, recommended for delegation of more 
financial and administrative functions and 
powers to the States “with the twin objective ot 
making the relations between the Centre and 
the States more smoother and introducing effici- 
ency and economy in the administration of the 
Union and State Governments.” It is not in the 
amendment of the Constitution, the Commission 
asserted, “that the solution of the problems of 
the Centre-State relationship is to be sought, but 
in the working of the provisions of the Consti- 
tution by all concerned in the balanced spirit in 
which the founding-fathers intended them to be 
worked." 


Rajamannar Committee 

On September 22, 1969 the Tamil Nadu Gov- 
ernment constituted a committee consisting of 
Dr. P, V. Rajamannar, Dr. Lakshmanaswami 
Mudaliar and P. C. Chandra Reddy to examine 
the entire question regarding the relationship 
that should subsist between the Centre and the 
States in a federal set-up and to suggest suitable 
utmost autonomy to the States. The Committee 
presented its report to the Tamil Nadu Govern- 
ment in May 1971. The pith of the report was to 
alter the theme of subordination of the States 
"running right through the Constitution.“ Thu 
Committee felt that the prevailing unitary trends 
Were mainly due to the certain provisions in the 
Constitution which conferred special powers on 
the Centre; one-party rule, both, at the Centre and 
in the States, inadequacy of States’ own fiscal 
resources and consequent dependence on the 
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Centre for financial assistance; the institution of 
Central planning and the role of the Planning 
Commission. "In a federation", the Committee 
observed, "the national and State Governments 
exist on a basis of equality and neither has the 
power to make inroads on the definite authority 
and functions of the other unilaterally. In India, 
however, the national Government is vested with 
powers on certain occasions to invade the legis- 
lative and executive domain of the States." 
The Rajamannar Committee recommended 
among other things quite a number of constitu- 
tional amendments. Its recommendations, the 
Committee asserted, enlarge the autonomy of the 
States | consistent with the integrity of the 
country, The Committee disclaimed any intention 
to disturb the essential framework of the Consti- 
tution. “Our aim was not to destroy the present 
Constitution and frame another in its stead, our 
intention was not to ‘grasp this sorry scheme of 
things and to ‘shatter it to bits’ and then 
remould it nearer to the heart’s desire.” 

The Committee came down strongly on Arti- 
cle 365 which entitled the Centre to supersede 
a State Government, by assuming to itself, under 
Article 356, the powers of the State Government 
concerned and recommended the repeal of this 
Article along with others tending to usurp or 
constrict powers of the States. At the same time, 
the Committee recommended that the Governor 
should be appointed always in consultation with 
the State Cabinet, or alternatively in consulta- 
tion with a high power body specially constituted 
for the purpose. The Governor should be ineli- 
gible for a second term, in office and. he should 
be liable to removal only for proved misbehavi- 
our or incapacity after inquiry by the Supreme 
Court, It also recommended that there should 
be a constitutional provision enabling the Presi- 
dent to issue instrument of instructions to the 
Governor laying down guidelines in respect. of 
matters on which the Governor should consult 
the Centre or those on which the Centre could 
issue directions to him. The instrument of ins- 
tructions should also lay down principles for the 
Governor to act as Head of the State, including 
the occasions for the exercise of discretionary 
powers. The provisions in the Constitution that 
the Ministry held office during the Governor's 
pleasure should be omitted. 


Regarding emergency provisions in the Con- 
stitution, especially emergency confined to a 
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State (Articles, 356 and 357) the Committee 
recommended the provisions to be totally omitted. 
Alternatively, sufficient safeguards should be 
provided in the Constitution to secure the inter- 
ests of a State against the arbitrary and unilateral 
action of the party in power at the Centre: If 
the provisions, as now obtaining in the Constitu- 
tion, were to remain, the only contingency which 
might justify the imposition of President's rule is 
the complete breakdown of law and order in a 
State, when the State Government itself is unable 
or unwilling to maintain the safety and security 
of the people and property in the State. Also, 
the President, before issuing a Proclamation of 
superseding the State Government, should refer 
the report of the Governor to the State Legisla- 
tive Assembly for its views. 


The Gommittee suggested the setting up of an 
Inter-State Council consisting of the Prime Minis- 
ter and the Chief Ministers to decide on matters 
Of interest to more than one State and all matter? 
of national importance, except defence and 
foreign affairs. The Committee insisted that the 
decisions of the Inter-State Council should ordi- 
narily be binding on the Centre and the States. 
If the Central Government were to disagree the 
reasons for such disagreement with the decisions 
of the Inter-State Council should be explained to 
Parliament and the Legislatures of the States. The 
Committee also recommended regional representa: 
tion on the Union Cabinet and equal representa: 
tion of all States in the Council of States. In thé 
House of the People the number of seats fixed for 
each State in 1951 should remain unaltered, ex- 
cept where there was increase in population. 


The Committee also made several recommen 
dations about the distribution of powers between 
the Centre and the States, It suggested thé a 
pointment of a “High Power Commission, e 
the redistribution of specific powers from . » 
Union and Concurrent Lists to the State p ia 
Pending the decisions by such a Commission, 
Committee made its own recommendations. der 
garding transfer of subjects to the Sem 17 
The Committee recommended that the . » " 
power of legislation and taxation confe À 
Article 248 and Entry 97 of the Union: 
in the Seventh Schedule should be vested g, 
State Legislatures. The Committeee argu three 
with the detailed listing of matters n the vii 
Lists—Union, State and Concurrent—there mes 
nó need to provide for the residuary E 
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But il it was deemed necessary to continue with 
it, such power should belong to the States as in 
the United States, It also recommended that the 
State, Legislature should possess the. power to 
amend, or repeal an Act passed by Parliament 
under Article 252, which empowers Parliament 
to legislate for two or more States, by consent. 
The ratification of an amending Bill ol. the 
Constitution should be by 
State. Legislatures or at least two-thirds of the 
total population of the country. 


Ine emphasis on autonomy becomes particu- 
larly sharp in the Committee's recommendation 
on:financial relations. It recommended that major 
part of Union Government's power of taxation 
should: be transferred to the States and io vest 
the States with powers of industrial licensing, 
except for industries of national importance or 
of.alllndia character or which had a capital 
of Rs. 100 crores. The Committee would make 
the Government of India responsible for pro- 
viding, the foreign exchange needed by any indus- 
trial undertaking licensed or started by a State 
through. block grants on the recommendations of 
a Permanent Finance Commission or in consult- 
ation with the Planning Commission. The Com- 
mittee recommended that the Finance Commission 
should be a permanent body with its own. secre- 
tariat, and to reduce the Central control over 
che planning programme in the. States, it, was 
suggested that the existing Planning. Commission 
should, be abolished and a new Planning Com- 
mission be set up with only an advisory role. 
The Committee also recommended the establisu- 
ment of Planning Boards in the. States... 


three-fourths of the 


All decisions relating to inter-State rivers should 
be taken by the Supreme Court and satisfactory 
provisions in the Constitution should be made 
lor implementing its decisions. At the same time, 
the Committee recommended that no appeal from 
a High Court should lie in the Supreme Court 
in ordinary, civil, criminal or other matters what- 
ever tlie pecuniary interests involved und what 
ever the séntencé imposed, except in a case 
involving constitutional issues or the interpreta- 
tion of a Central Act. It also suggested that the 
State Legislatures: ‘should have a voice in the 
removal of High Court Judges. 


T fie Committee's report is based on the ic 
mise that the Constitution, even if not unwork- 
able, is seriously deficient in regard to its federal 
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character and the distribution of powers. This is 
abundantly clear from the terms of reference of 
the Committee, A. G. Noorani says, "that the 
Rajamannar Committee was not asked and it did 
not inquire into the state of relations between 
the Centre and States with an open mind.“ The 
Committee was publicly charged for partisanship 
as its recommendations very heavily supported 
the autonomy demand voiced by the DMK. 
Though Dr. Rajamannar resented this charge in 
a Press interview, yet is cannot be accepted as 
an impartial body. Dr. Lakshmanaswami Muda- 
liar, one of the members of the Committee, had 
already given expression to his views on the 
matter in the stronger terms and the Commi- 
ttee itself approvingly quoted him in its report. 
Mudaliar had said, “I cannot help stating that 
there had been a considerable amount of uneasi- 
ness among responsible sections of the State as to 
the manner in which provincial autonomy is be- 
ing whittled down by the Central Government. 
‘Too. often, directions are being given and in a 
manner that must necessarily lower the prestige 
of the Ministry.” 

The Committee’s quest for an "ideal federal 
system” led it to suggest restrictions not only on 
the power of Parliament and the Government of 
India, but also on the jurisdiction of the Sup- 
reme. Court "to a degree which will reduce the 
Court's authority enormously and deprive the 
country of the immense good which thé Court 
has done and is capable of doing."* In reply to 
a question from V.S. Maniam that the Commit- 
iee's recommendations to curb the appellate 
authority of the Supreme Court had been descri- 
bed by some critics as "Most reprehensible," Dr. 
Rajamannar sharply reacted to it. "What we 
have suggested", he said, “is what obtains in other 
countries with a federal system of government. 
Ihe classic instance is the Supreme Court cf 
U.S.A.” Without considering whether the chang- 
es recommended were necessary or beneficial, the 
Committee, simply took the Constitution of the 
United. States as its beau-ideal and sought to 
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refashion che Supreme Court of India accord- 
ingly. No less startling was the Committee’s pro- 
posal that the State Legislature should have a 
voice in the removal of High Court Judges. 
The Rajamannar Committee in its bid to 
appreciably reduce the power of the Centre and 
subordinate the Union Government to Inter- 
State Council held that it should be consulted 
on a whole range of matters. "The Prime Minis- 
ter was to be the sole representative of the 
Union Government whereas Chief Ministers of 
all the States were to be represented therein. 
'The Committee insisted that the inter-State Coun- 
cil’s decisions would be binding on the Centre 
and the States. Since in this Council, the Centre, 
like any State, would have only one vote, there 
was always the possibility of the Centre being 
outvoted. In case, the Centre were to disagree 
with a decision of the Council it would have 
virtually to explain its conduct before Parliament 
and the State Legislatures. Article 263 of the 
Constitution provides for the establishment of an 
Inter-State Council and its organisation, func- 
tions and nature of duties are to be defined by 
the Presidential order. The Study team of the 
Administrative Reforms Commission also strongly 
recommended the establishment of such a Coun- 
cil, conisting of the Prime Minister, the Union 
Ministers for Finance and Home Affairs, Leader 
of the Opposition in the House of the People, 
five representatives of the five Zonal Councils and 
special invitees. Whereas the Constitution un- 
der Article 263 makes the Inter-State Council a 
purely recommendatory body, the Rajamannar 
Committee would make it an arbitral tribunal. 
It is important to note that the Committee was 
asked by its term of reference to suggest consti- 
tutional changes not to secure the extent of auto- 
nomy necessary for proper governance, but the 
"utmost autonomy" possible in a federal set-up. 
One can understand autonomy if it is construed 
às synonymous with decentralization, but the 
concept of "utmost autonomy" is incon 
with a federal set-up as it n lead only a ony 
chy. The Rajamannar Committee suggested dele- 
tion of Articles 256 and 257 of the Constitution 
in their entirety, These Articles empower the 
Union Goyernment to issue directions to the 
State Governments to ensure that the latter 
comply with, and do not impede or prejudice, the 
laws of the Union or the Union Executive in the 
exercise of its authority. Together with it, the 
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Committee suggested the repeal of emergency pro- 
visions, especially Articles 356, 357 and 365. This 
would reduce the Centre to complete impotence 
in dealing with any State which chooses to defy 
it or even where there is danger of the adminis- 
tration breaking down because of ministerial in- 
stability. 

The Rajamannar Committee Report is wholly 
unsatisfactory. But it does not mean that the 
Reportt lacks a constructive character altogether. 
Its comments on the financial aspects, on the 
Planning Commission and on the Governor are 
important and need serious consideration. There 
is a very strong case for reforming the present 
system, but not its replacement. The Rajaman- 
nar Committee's grievances are not the abuse of 
the Constitution but the Constitution itself. 

The Central Government completely ignored 
the Rajamannar Committee Report. Its conten- 
tion throughout had been that since the com- 
mittee was set up by the Government of a State, 
it had nothing to do with its report. Reacting 
to the demand for the appointment of a high- 
power commission on the question of giving more 
powers to the States, the Prime Minister expressed 
the view that the Constitution itself was capable 
enough to deal with any problem emerging from 
the Centre State relations and consequently there 
was no necessity to review the Constitution as 
recommended by the Rajamannar Committee. 
The Prime Minister also pointed out that the 
real problem in the Indian federal system. was 1n 
respect of sharing the scarce resources and as long 
as resources remained scarce, change in the Cons- 
titution would be of little help. ý 

The Central Government accepted. on March 
13, 1975,* the Administrative Reforms Commis 
sion view that no changes in the Constitution 
were called for to ensure proper and harmonious 
Centre-State relations. The Union Cabinet felt 
that the existing provisions of the Constr 
were adequate to meet any situation or nee 
any problem that might arise between the Cen a 
and the States, In coming to this decision, t 
Cabinet also took note of the recommendations 
of the Rajamannar | Committee as well as a 
White Paper presented by the DMK Core 
to the State Assembly in April 1974. The Ca 
nets considered view was that the White Paper 


— 
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of the Tamil Nadu Government had proposed 
even drastic changes than those proposed by the 
Rajamannar Committee. It felt that the propo- 
sals made by Tamil Nadu Government would 
alter the basic structure of the Constitution and 
such a major change was "neither necessary nor 
feasible." 


The Union Cabinet felt that the basic scheme 
of the Indian Constitution was a federation with 
a strong Centre and that the docrine of a nebul- 
ous and weak Centre ran contrary to the concept 
of powers of the Union Government accepted by 
the Constituent Assembly. It recalled the obser- 
vation of Jawaharlal Nehru, as Chairman of the 
Union Powers Committee of the Constituent 
Assembly in July 1947, that “the soundest frame- 
work of our Constitution is a federation with 2 
strong Centre.” However, the Cabinet thought 
that there was room for strengthening the finan- 
cial powers of the States. The Government pro- 
cessed the issues. involved and some headway 
was made. 


The demand for greater autonomy 


There is not a single democratic federation in 
which argument about the division of powers and 
authority between the Union and its constituent 
units is over. It is a continuous process and it is 
the scope and quality of the debate that matters 
to solve the problems emerging in such a polity. 
But the demand for greater autonomy for the 
States became much louder and unrealistic after 
the Janata Party's victory at the polls in 1977. 
The Janata Party, coming into power as it did on 
the tidal wave of popular revulsion against 
Emergency, was committed to restoring public 
faith in open, democratic governance and part 
of that commitment included political and econo- 
mic decentralisation,’ which, in simple’ words, 
meant more powers of the States. Some of the 
"proposals for à comprehensive Bill to amend 
the Constitution", which the executive of the 
Janata Parliamentary party debated, included 
provisions restoring to the States the autonomy 
taken away from them during. the: Emergency, 
such as the reinclusion of forestry and education 
in the State List and abolition of Article 257-A 
inserted by the Forty-second Amendment Act, 
enabling the Central Goyernment to deploy 
Union armed forces in any State on its own dis- 
cretion, and initiative. f 
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This gave a fillip to the demand for greater 
autonomy for the States and it started in West 
Bengal immediately after the June 1977 Assembly 
poll, and the CPM-led Left front Government had 
assumed office. The CPM Party was Janata’s ally 
in the March 1977 Parliamentary poll. In Octo- 
ber 1977, the West Bengal Chief Minister, Jyoti 
Basu, held discussions in Srinagar with his coun- 
terpart in Jammu and Kashmir, Sheikh Moham- 
med Abdullah. Initially, the discussions for greater 
autonomy between the two began as a quiet 
dialogue, but soon it assumed the character of a 
pincer movement, when Punjab also became their 
ally. 

The Jyoti Basu-Sheikh Abdullah talks were 
followed by a meeting of the CPI(M) in West 
Bengal and a subsequent resolution on the sub- 
ject by the West Bengal Government. Dr. Ashok 
Mitra, the State Finance Minister, kept the issue 
alive by his proposal to hold a conference of the 
States to consider the financial relations between 
the Centre and the States and the Akali Party 
invited the conference to be held in the Punjab. 
Next, followed a Press Conference held by Sheikh 
Abdullah in New Delhi, on January 29, 1978, 
in which he suggested the extension of Article 
370 (which governed the relations of Jammu and 
Kashmir with the Union) to the other States. 
Endorsing the stand taken by West Bengal 
Chief Minister, for review of the Centre-State 
relationship, he asserted that only strong States 
could lead to a strong Centre.” 

"The West Bengal Chief Minister wanted the 
Preamble of the Constitution to be amended to 
include the word "federal" in the description 
of the Republic of India and the word "Union" 
to be replaced by "federal" in the rest of the 
Constitution. According to him, only foreign 
relations, defence, communications, currency, 
economic coordination and related matters 
should fall within the exclusive jurisdiction of 
the Union. Article 248 (relating to residuary 
powers of legislation) should be amended and 
Article 249 be deleted in order to deprive Par- 
liament of the right to legislate on matters not 
enumerated in the Union or Concurrent Lists, 
Articles 356 and 357 (provisions in case of failure 
of constitutional machinery in States and exer- 
cise of legislative powers under Proclamation 
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issued under Article 356) and Article 360 (provi- 
sions as to financial emergency) should be deleted, 
and 75 per cent of all revenues collected by the 
Centre under whatever head should go to the 
States. Thus, among the proposals that Jyoti 
Basu had made, the key ones are not those which 
relate to the share of the States in the Central 
Government's revenues and planning, though 
these are vitally important for which the States 
have always clamoured irrespective of the labels 
of their Governments. Y 


It is unlikely that the country will accept à 
revival of the Cabinet Mission's Scheme in respect 
of the Union's powers as suggeted by Jyoti Basu, 
Sheikh Abdullah and the Akalis in the Punjab. 
But Prime Minister Morarji Desai's refusal either 
to reopen the whole gamut of Centre-State rela- 
tions or even to consider of convening a conference 
to discuss the issue, was perhaps too brusque. 
Dialogue is the essence of any relations between 
the Centre and constituent units of a federation 
as both are the integral parts of a polity and a 
federal polity is yet to be devised which satisfac- 
torily answers all problems for all times. This 
is, however, not to suggest that the Constitution 
should be rewritten in order to remove the im- 
balances and remove the distortions. On the 
political level, the Constitution has worked well. 
The Founding.Fathers. grappled with realities, 
history of the country and the diversities and 
differences that have ever plagued the country 
and there is no diminution in their recurrence. 
Taking into account the country's evolution and 
its existing and future needs, they fashioned an 
instrument, which in the hands of discreet and 
competent men would have led to the establish. 
ment of a democratic and welfare society. Provi- 
sions such as Emergency, preventive detention, 
President's Rule were incorporated to prevent à 
breakdown of the constitutional machinery in 
times of crisis. If these provisions have been mis- 
used by the overambitious politicians or week- 
kneed politicians, the blame for distortions in 
the working:goes to them rather than the Cons- 
titution. Nor cam the Constitution be blamed 
for the development of one-party. rule at the 
Centre and in the States or the unprincipled take- 
over of State administrations, 


It does not, however, mean that the Constitu- 
tion is perfect in matters of financial relations. 
There are shoricomings which need to be removed. 
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For instance, the constitutional allocation of fin- 
ances between the Centre and the States is hardly 
fair to thé latter. Then, the Centre has a lever- 
age in the distribution of taxes collected on 
behalf of the States as also in the matter of dis- 
cretionary grants. The distribution of pool: taxes 
is determined by the periodic Finance Commis- 
sion and the grants-in-aid by the Planning Com- 
mission, the extra-constitutional body. The Re- 

rt of the Administrative Reforms Commission 
noted that "the main grievances lie in the finan- 
cial field" and conceded that "there is weight in 
the argument that as the. Planire wommission is 
a body established by the Cer 1,1 Government 
by an executive order, it would be desirable for 
another body created by law, t9 be entrusted with 
the responsibility of formulating the principles 
governing the allocation of Plan grants. Accord- 
ingly,, we have recommended that the Finance 
Commission should be entrusted with the respon- 
sibility." The Report was submitted in June 
1969, and since then much has happened to call 
for a review of the kind which the Administra- 
tive Reforms Commission undertook at the Cen- 
tre's instance, without protest Trom any state, but 
with no. tangible result. Clearly, the. States need 
less inelastic) and less inadequate resources to 
meet their own requirements and need to be less 
dependent on.the Centre for grants, The study 
team of the Administrative Reforms Commission 
remarked that the excessive dependence of the 
States on. Centre has tended to produce irrespon- 
sibility and operational inefficiency. At the Cen: 
tre dominant financial powers in relation tO the 
States have given. Central authorities exaggerated 
notions of their importance and knowledge with 
the: result, that little allowance is made for the 
points of view of the States. It is importants 
therefore, in the study team's view that the 
degree of financial dependence of the. States on 
the Centre should be reduced to the minimum 
because that minimum would. be adequate for 
the Centre having controlling powers in eusur- 
ing national integration. 


Anandpur Sahib resolution 

"he 1973 Anandpur Sahib resolutio: 
éhifómáni Akali Dal, which for the moderat E 
the Akali Dal means greater autönomy for 


Punjab and other States of India and for 8 en 
tremists among them a sovereign. vr Soon 


State Khalistan which has its roots in ! 
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after the Muslim League’s demand for Pakistan 
at its Lahore session in 1940, the All-India Akali 
conference met at Attari, in Amritsar district, to 
oppose the League's demand for Pakistan “tooth 
and mail" 4$ the Sikhs were in a numerical majo- 
rity in a number of areas in the Punjab claimed 
to form part of Pakistan. The Akali conference 
passed a resolution urging that the British Gov- 
ernment should transfer power to one single 
authority, obviously the Indian National Cong- 
ress, and if the country was to be partitioned 
the Sikhs would press for a State of their own. 
A pamphlet on Khalistan was circulated by Dr 
V. S. Bhatti of Ludhiana and in his scheme of 
the proposed State of Khalistan, which would 
be a buffer State between Pakistan and Hin- 
dustan, che areas comprising the Sikh majo- 
rity districts of Punjab; the Sikh Princely States 
of Patiala, Nabha, Jind, Faridkot and Kapurthala; 
the Simla Hill States, and the Nawabdom of 
Malerkatala were included. This meant in pre- 
sent geographical terms that Khalistan was to 
comprise the whole of East Punjab including the 
Union Territory of Chandigarh, Hissar, Rohtak, 
Karnal and Ambala districts of Haryana, Himachal, 
and parts of present Pakistan including Lahore, 
Sheikhupura, Gujranwala and Lyallpur,* Swarup 
Singh Sandhu summed up the Sikh stand on 
Khalistan in a letter to British authorities. He 
wrote that granting a separate Muslim State 
without giving a political home to the Sikhs is 
to hand over the province and its makers to the 
Muslim tenants." 

The Khalistan movenient further crystallised at 
a convention sponsored by Baba  Gurdit Singh 
and Jagjit Singh, Editor of the Khalsa Sewak, 
which was attended by 120 delegates represent- 
ing all Sikh organisations in the Punjab. This 
convention was specifically convened to discuss 
the scheme for Khalistan. The convention resol- 
ved to stretch the territory of Khalistan from 
Jammu, in the Jammu and Kashmir State, to 
Jamrud, the last British post in the North-west. 


»The Constitution of the “Khalistan Republic” 
released to the Press on January 26, 1984, by 
the Secretary-General of the National Council 
of Khalistan envisaged a “Khalistan” com- 

prising the whole of Punjab, Himachal 
Pradesh, Haryana, Chandigarh and the 
Punjabi-speaking areas of Rajasthan. It was 
made clear that they had nothing to do with 
the Punjabi-speaking areas in Pakistan, as 
they had closed the chapter. with partition. 
Their main „fight is against India“. 
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Frontier bordering Afghanistan, “which Maha- 
raja Dalip Singh (son of Maharaja Ranjit 
Singh) gave as amanat (trust) to the British," 
But the scheme of reforms which Sir Stafford 
Cripps brought to India in 1942, put the expo- 
nents of the Khalistan movement in complete dis- 
array. The option left for the Sikhs was to choose 
between the demand of the Indian National Cong- 
ress for a united India and the demand of the 
Muslim League for an independent Muslim 
State involving a division of the country cut ac- 
ross the land in which Sikhs lived. The Cong- 
ress leaders, says Khushwant Singh in the History 
of the Sikhs, ‘much as they desired to have the 
Sikhs on their side, were unwilling to concede 
to them the privileges they enjoyed under the 
British rule“ The League promised little and 
even in that little the Sikhs had no faith... 
Events began to move so fast that they had little 
time to sit back, take stock of the situation and 
then present a united front of Sikh political 
opinion," They. extricated themselves from this 
"tricky situation" by putting forward a proposal 
for Azad Punjab scheme, that is, like the Anand- 
pur Sahib resolution on a Sikh “homeland.” The 
Azad Punjab scheme was a vague proposal It 
simply spoke of a province of Muslim majority 
areas in north-west India and an Azad Punjab in 
which neither the Sikhs, Hindus nor the Muslims 
were to be in a dominant majority, J 


The case of the Sikh community was present 
to the Cabinet Mission by Master Tara Sing! 
Giani Kartar Singh and Harnam Singh as well 
Baldev Singh, who was a Minister in the Punjab 
Government at the time. The first three were in- 
terviewed together, though each had his own 
individual views to put forward. The Cabinet 
Mission wished to know from them whether, if 
they were given the choice, the Sikh community 
129. The Tribune, Lahore, May 21, 1940. 

130. Until 1940, the Sikhs were enpagod m parning: 
greater representation in legislative, ra. 
tive and political forums. The demands varied 
from 30 per cent representation for the Sikhs in 
the Provincial administrativeservices, ö per cent 
at thé Centre with at least one cabinet minister, 

and ado- 

ption of Gurmukhi script ; joint electorate and 
representation in defence forces. 

Ironically, the present chapter of Akali grieva- 

il. body of the 

Akali Dal at its meeting held in October KAEN 


demands made forty years ago. 
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would prefer the transfer of power to a single 
body or more than one body; if power was to be 
transferred to two bodies, which of them would 
the Sikh community wish to join; and if such 
a thing were practicable and could be arranged, 
would the Sikhs wish to have a separate autono- 
mous State? 


Master Tara Singh pleaded for a united India 
and for some sort of coalition government of all 
communities. He expressed the opinion that the 
Hindus and the Muslims were not united and 
would remain  antagonistic for some time and, 
under the circumstances, the Sikhs in a united 
India would be in an advantageous position as 
they could command a degree of bargaining 
power. If India was to be divided the Sikhs 
would come under the majority of one commu- 
nity or the other and in that case, they would 
prefer to have à separate independent State with 
the right to federate either with Hindustan or 
Pakistan. Harnam Singh was against the parti- 
tion of India. A divided India would be a prey 

to foreign invasion and there could be no safe- 

guard except in an independent Sikh State. He 
pleaded for am increased representation for Sikhs 
in the proposed Constituent Assembly and if 
there were to be more than one Constitution- 
making body, the Sikhs should have a separate 

one. i 

Giani Kartar Singh was the lone Sikh leader 
who tried to impress upon the Cabinet Mission 
that the Sikhs would feel unsafe in both a unit- 
ed India and a divided India. They should have 
a province of their own where they would be 
in a dominant position. In reply to Sir Stafford 
Cripps, who asked him what would be the area 
of the, proposed Sikh State, Giani Kartar Singh 
suggested whole of the Lahore and Jullundur 
divisions, together with Hissar, Karnal, Ambala 
and Simla districts of the Ambala division and 
the districts of Montgomery and Lyallpur now 
in Pakistan. 

Baldev Singh was interviewed separately. He 
explained to the Mission the manner in which 
the position of the Sikhs community had deteriora- 
ted since 1914, and how impossible it would be 
for the Sikhs to exist unless the community was 
given special safeguards. sit Stafford Cripps 
asked him a specific question how ‘Khalistaa’ 
could be formed. Baldev Singh replied that it 
would be the Punjab. excluding Rawalpindi and 
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Multan, divisions, with an approximate bound- 
ary along the Chenab river. An area comprising 
the three divisions of Lahore, Jullundur and Am- 
bala was the smallest; that could be contemplated. 
But the Sikhs, he said, considered the division of 
India as unwise because the small States on the 
frontier would be at the mercy of great powers 
and so be source of danger to India. In his 
view, the best solution was a united India, with 
safeguards for minorities in the form of weighted 
communal proportions in the Legislatures. When 
asked about the nature of safeguards, Baldev 
Singh replied that in some of the Proyinces, for 
example, Bambay, weightage was given aga- 
inst the Hindus. Il, in the Punjab Legislature, 
the Muslims were content to have forty-five per 
cent of the seats instead of fifty-one per cent, 
and the balance were to be divided between the 
Hindus and the Sikhs, then Sikh interests could 
be protected.” 


The Sikhs were considerably disturbed by the 
Cabinet Mission's proposals of May, 1946, which 
they felt, would leave them without sufficient 
safeguards against a Muslim majority in the Pun- 
jab and in the north-west group. Master Tara 
Singh declared that under the proposed consti- 
tutional set-up the Sikhs were doomed. At a re- 
presentative Conference of Sikhs at Amritsar on 
June 10, 1946, the Cabinet Mission“ proposals 
were rejected. Master Tara Singh and some other 
Sikh leaders declared their determination to fight 
the Mission’s Plan and even ‘appointed a commi- 
tee of action under an ex-officer of the Indian 
National Army. 


In the first weck of July, Baldev Singh wrote 
to Prime Minister Clement Attlee seeking his 
personal attention for the remedying of the wrong 
that had been done to the Sikh community by the 
Cabinet Mission. By imposing the group sys 
Baldev Singh complained, the Cabinet Mission ha 
involved the Sikhs in what must in the end am- 
ount to a perpetual Muslim communal eite 
the League had made it plain that it accep ^ 
the Cabinet Mission proposals with the object ad 
opting out the so-called Muslim areas rh 
tablishing an independent and sovereign E 
lim State. On the other hand, no provision di 
been made for the Sikh areas to opt out of thi 


i r. The Tronafor of Power in Indl: 
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domination, or for the protection of Sikh cul- 
tural, social, or even religious rights, on the 
basis assured to Hindus and Muslims. The Sikh 
community felt that this was palpably unjust. 
A very salutary provision had been made for the 
resolving of major communal issues in the Cons- 
tituent Assembly as between Hindus and Muslims; 
but the Sikhs, who were one of the three main 
communities of India, had been ignored. Baldev 
Singh urged that this provision in fairness be 
extended to the Sikh community as well, 


In his reply Attlee said that he had given close 
consideration to the matter and was quite clear 
that the Statement of May 16, 1946, could not be 
altered in the way the Sikhs desired. It was un- 
fortunate, the Prime Minister added, that the Sikh 
community should have decided meanwhile not 
to elect their representatives to the Constituent 
Assembly.* It was. obviously more difficult to 
raise with any other party the position of the 
Sikhs in the Constituent Assemly when, through 
their own- decision, they remained outside it. 
He hoped that in any event the Sikh community 
would decide to co-operate in the process of cons- 
titution making. It would surely be a mistake 
if the Sikh community refused to use the opportu- 
nity which. had been offered to them simply be- 
cause they assumed in advance that the more 
weight of voting power would be used to injure 
their vital interests and to deny their natural as- 
pirations. The Prime Minister assumed that the 
Constitutent Assembly would face its problems in 
quite a different spirit. 


The Congress Working Committee passed a 
resolution, at its meeting at Wardha on August 
8, 1946, assuring the Sikhs that the Congress 
would extend to them all possible support in 
removing their legitimate grievances and in secur- 
ing adequate safeguards for the protection of 
their just interests in the Punjab. The Panthic 
„„ ee IBN 

*After rejecting the Cabinet Mission Plan the 
Sikh legislators in the Punjab Assembly were 

, directed not toelect their representatives to the 
Constituent Assembly. The Congress Working 
Committee which met at Wardha on August 
8, 1946, took stock of the fears expressed by 
the Sikhs inregard to their position in the 
Punjab. The Congress High Command called 
upon the Congress Sikhs to file their nomi- 
nations;whereupon the Akalis nominated 
their own candidates. The ultimate result 
was that all the Sikh nominations were with- 
drawn and no Sikh was elected to the Consti- 
tuent Assembly, 
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Board of the Akalis met on August 14, 1946, and, 
while reiterating that the Cabinet Mission propo- 
sals were unjust to the Sikhs, decided, in response 
to the Congress appeal, to accept the Statement of 
May 16, 1946. The Board also advised the Sikh 
Members of the Punjab Assembly to elect their 
representatives to the Constituent . Assembly. 
There being no provision in the Cabinet Mission 
Plan for by-elections to the Constituent Assembly, 
these elections did not take place till much later. 

Ujjal Singh and Harnam Singh two members 
of the Minorities Sub-Committee, appointed by 
the Advisory Committee of the Constituent As- 
sembly, presented a detailed memorandum 
(March/April 1947) setting out the safeguards to 
be provided for the Sikhs The primary point 
made in this memorandum was that the Punjab 
must remain the “homeland and holy land of 
the Sikhs,” in spite of the communal disturbances 
which were at that time taking place in the 
Punjab,, One of the demands outlined in the 
memorandum was that three backward classes 
among the Sikhs—known as Mazhabis, Ramdasias 
and Kabirpanthis-should be provided with the 
same special educational facilities and reservations 
in public services that were provided for scheduled 
castes and aboriginal tribes, There were other 
proposals for political safeguards for Sikhs at the 
Centre. Mainly, these were that 6 per cent of the 
seats in the Central Legislature should be reser- 
ved for the Sikhs; that at least one Sikh should 
always be a member of the Central Cabinet; that 
5 per cent of posts in the Central Services should 
be reserved for the Sikhs; and that in the defence 
services the proportion of Sikhs should not be 
lower than what they already enjoyed. 

The important question of providing safe: 
guards for the Sikhs remained undecided on ac- 
count of large-scale uprouting of people follow- 
ing the partition of India. The Advisory Com- 
mittee at its meeting held on February 24, 1948, 
accepted Ambedkar's suggestion that in order to 
come to a satisfactory and expeditious decision 
a small Committee should be appointed where 
the whole matter may be thrashed out. This 
Committee consisting of Vallabhbhai Patel, 
Jawaharlal Nehru, Rajendra Prasad, K. M. Mun- 


132. B. Shiva (Ed.). The Framing of India's 
Linh Select Documents, Vol. II, Notes 
and ¿Memoranda submitted to the Sub-Com- 
mittee on Minorities, pp. 362-70. 
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shi and Ambedkar met on November 23, 1948. 
The proposals for safeguards for the Sikhs varied 
from suggestions that no special constitutional 
gurantees were necessary to the “very forthright 
damands” of the Shiromani Akali Dal. These de- 
mands were summarized by the Sub-Committee 
as follows: á 


(i) the Sikhs should have the right to elect 


representatives to the Legislatures through 
a purely communal electorate; 

(ii) in the Provincial Legislature of. East 
Punjab 50 per cent. of the seats and in 
the Central Legislature 5 per cent should 
be reserved for the Sikhs; 

(iii) seats should be reserved for them in the 
United Provinces and Delhi; 


(iv) Scheduled caste Sikhs should have the 
same privileges as other Scheduled 
castes; and 

(v) there should be statutory reservation of 
a certain proportion of places in the 
Army. 

The Sub-Committee found these demands totally 
unacceptable, constituting “a fundamental de- 
parture" from the decisions taken by the Consti- 
tuent Assembly in respect of every other com- 
munity, including the Scheduled castes. The 
Sub-Committee was in favour of reservation of 
seats for Sikhs, as for other minorities, with 
joint electorates. It considered the demands of 
the Akali Dal to be definitely retrograde “in 
principle, precisely those which the Muslim Lea- 
gue demanded for the Muslims and which led 
to the tragic consequence” of partition, It was, 
accordingly, recommended that no special pro- 
vision should be made for Sikhs other than the 
general provisions already approved for other 
minorities. 

Two reactions to the recommendations of the 
Sub-Committee may be noted. The Sikh mem- 
bers of the East Punjab Assembly presented a 
memorandum™ in which they made the follow- 
ing claims : 

1. The Sikh backward classes viz., Mazhabis, 
Kabir panthis, Ramdasias, Baurias, 
Sareras and Sikligars, should be placed 
on par with the Hindu Scheduled Castes 
in the matter of political rights. 


134. Ibid., p. 590-4. 
135. Ibid. Vol. IV, Document ll(i), p. 504. 


Constitutional History of India 


9. In the matter of language, script and 
culture, either zonal arrangements should 
be provided in the Constitution or settl- 
ed immediately by executive action. 

3. Sikh minorities outside Punjab should 
receive similar treatment as had been or 
might be granted to other minorities in 
the matter of political rights. 

Giani Kartar Singh, who was then Minister of 
Development, Government of East Punjab, in 
his letter addressed to Vallabhbhai Patel on De- 
cember 17, 1948,” suggested certain steps whereby, 
without separate electorates or weightage, it 
would be possible to satisfy Sikh feelings. He 
pointed out that the substance of the report of 
the Sub-Gommittee was based on a discussion’ of 
the demand of the Akali Dal and the more 
moderate suggestions made by the Sikh Legisla- 
tors of the East Punjab Assembly had not been 
considered. Giani Kartar Singh laid particular 
emphasis on three points. The first related to 
the question of representation of the Sikhs in the 
Central and Provincial Cabinets. He pointed 
out that this convention was established with 
Vallabhbhai Patel's approval regarding the com- 
position of the East Punjab Cabinet and express- 
ed the fear that if this was not expressly men 
tioned, there was the danger of an impression 
gaining ground that the convention ed 
dropped. Secondly, the question of Sikhs per 
out India had been entrusted to the Sub-Commi- 
ttee and wanted it to be clarified whether the re- 
servation of seats on a population basis would a 
apply to Legislatures other than in East PAA 
The third point related to the exclusion of x 
gaon district from East Punjab and the m b 
of regional arrangements in the matter of pi 
i e, e che basis of the 
tion, culture, language, etc. on Da n 
Punjabispeaking arcas and the Hindispe (R^ 
areas within the Province. This prop? nal 
Giani Kartar Singh claimed, “has the addit 
merit of killing the demand for 4 lingu! 
province.” 

Sikh members of the 
and of the East Punjab State Assem 
May 10, 1949, and unanimously 4 
following proposals: 


"(1) The Sikh backward: Classes, 
Ramdasias, 


Mazhabis, Kabirpanthis, ivileges 
Sikligars etc., should. be given the same priv! x 
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in regard to representation in the Legislatures 
and other political concessions in East Punjab 
and PEPSU as may be provided for the scheduled 
castes. For this purpose, either these classes may 
be included in the schedule of scheduled castes 
enumerated: in the Draft Constitution or seats 
may be reserved for them on a population basis 
out of the quota reserved for Sikhs. 

(2) In the East Punjab, seats should be reserv- 
ed for the Sikhs according to their population 
with the right to contest additional seats. 

(3) In Provinces other than the East Punjab 
and the Centre, the Sikh minorities where they 
are entitled to representation on the strength of 
their numbers should have seats reserved for them 
and where adequate numbers are not returned 
by election, their strength should be made good 
by nomination. 

(4) The Sikhs will be prepared to give up 
reservation in East Punjab if Sikh and Hindu 
Scheduled castes are lumped: together and seats 
reserved for them on the basis of their popula- 
tion”? 

At the meeting of the Advisory Committee held 
on December 30, 1948, some members felt that 
conditions having vastly changed since the Advi- 
sory Committee made its recommendations in 1947, 
it was no longer appropriate in the context of 
ree" India to reserve seats for Muslims, Chris- 
tians, Sikhs or any other religious minority. Al- 
though &bolition of separate electorates had re- 
moved much of the poison from the body politic, 
the reservation of seats for religious communities, 
it was felt, would lead to a certain degree of se- 
paration. and to that extent was antagonistic to 
the ‘concept of a democratic secular State. As 
such, some members gave notice of resolutions to 
recommend to the Constituent Assembly the abo- 
lition of reservation of seats in the Legislatures 
for any community. The Committee postponed 
its decision so that “representatives of the mino- 
wities on the committee should have adequate 
time both to. gauge public opinion among 
their people and to reflect fully on the amend- 
ments that had been proposed, so that a change, 
if effected, would be one sought voluntarily by 
the minorities themselves and not imposed on 
them by the majority community.“ 

At) they adjourned meeting held on May 11. 


137. Ibid., Vol. IV, Document I (vi), pp. 598-99. 
138. fbi) Vol. IV, Document 11 (vii), pp. 599-602. 
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1949, of the Advisory Committee the resolution 
for the abolition of all reservations for minorities 
other than Scheduled castes was supported’ by 
an overwhelming majority of the members. So 
far as the Scheduled castes were concerned, it 
was recognised that their peculiar position would 
make it necessary to give them reservation for a 
period of ten year. The Committee accepted 
the unanimous proposal made by the Sikh re- 
presentatives that Mazhabits, Ramdasias, Kabir- 
panthis and Sikligars in East Punjab, who suffer- 
ed the same disabilities as other members of the 
Scheduled castes, should be included in the list of 
Scheduled castes so that they would get the bene- 
fit of representation given to the Scheduled 
castes.” 

The Sikh demand after this veered round the 
creation of a Punjabi-speaking State. The Shiro- 
mani Akali Dal submitted a memorandum to the 
States Reorganization Commission incorporat- 
ing arguments and reasons in support of the 
Punjabispeaking State. It was maintained that 
the creation of Punjabi-speaking State would 
remove all causes of unrest and discontent, elimi- 
nate language controversies, enable the impart- 
ing of education in the mother-tongue and ena- 
ble the people to grow and advance; that it would 
be a homogeneous and geographically compact 
unit inhabited by the sturdy people and as such 
would strengthen the defence of the north-wes- 
tern border; and it would secure for the country 
a contented Sikh community." The areas which 
weré claimed to be included in the proposed 
State were the districts of Gurdaspur, Amritsar, 
Ferozpur, Ludhiana, Jullundur, Hoshiarpur, 
Ambala, Karnal (except Panipat Tehsil) and 
tehsils Sisa and Fatehabad, and sub-tehsil 
Tohana of Hissar district; the districts of Patiala, 
Barnala, Bhatinda, Kupurthala, Fatehgarh Sahib 
and Sangrur (except Jind and Nirwana Tehsils) , 
and Ganganagar district in Rajasthan.'^ 

The States Reorganization Commission did not 
accept the Akali Dal’s demand for a Punjabi- 
napi SNM A amr fined ou M ae 


139. bid. " 
140. Report of the States Reorganisation Commission 
(1955), para 516, pp. 140-41. T b 

141. During the course of discussion with the Comm- 
.,. ,ission on April 12, 1955, the General Secretary,’ 
Shiromani Akazi Dal, intimated that the Akali 

Dal no longerwished to press the claim for any: 

of Karnal district or for, parts of the 
Ganganagar district other than the Tehsils of 


Hanumangarh and Ganganagar. Ibid. Foot 
note, p. Ml. « 07 enr uh £M 
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speaking State as there did not exist among the 
people of Punjab “a minimum measure of ag- 
reement necessary to make a change in the pre- 
sent set up." The Commission approvingly quoted 
the view of the Dar Committee on Linguistic Pro- 
vinces Committee that no linguistic State should 
be imposed on substantial minorities opposing 
them. "In this particular case," the Commis- 
sion observed, "we may actually be imposing 
the wishes of a substantial minority on the majo- 
rity.“ The proposed Punjabispeaking State, 
in the view of the Commission, "will solve nei- 
ther the language problem nor the communal 
problem and far from removing internal tension, 
which exists between communal and not lingu- 
istic and regional groups, it might further exacer- 
bate the existing feelings.’ 

Master Tara Singh characterised the recom- 
mendation of the States Reorganization Commis- 
sion as "a decree of Sikh annihilation."* This 
was followed by a violent agitation for the crea- 
tion of a Punjabispeaking State. A shrunken 
and dismembered Punjabi-speaking State was 
created in 1966 by dividing Punjab into the se- 
venteenth State of Hindi-speaking Haryana with 
portions of territory going to Himachal Pradesh 
and Chandigarh becoming a Union Territory, Sant 
Fateh Singh, then, directed his efforts on getting 
Chandigarh absorbed into Punjab. Sant Fateh 
Singh's entry into Akali politics is important for 
two reasons. It faded out Master Tara Singh 
from the Akali politics and the transfer of po- 
wer in Sikh politics from the urban elite to the 
landed aristocracy and rural peasantry in Punjab. 
Both the Akali Dal and the Shiromani Gurdwara 
Parbandhak Committee, the highest religious 
body of the Sikhs, became Jat dominated. 

Sant Fateh Singh's phase in Akali politics also 
paved the way for the Akalis becoming a major 
political force in Punjab. It came into power 
first in 1967, in coalition with Jan Sangh and 
Communists, again, in 1969 with combination of 
Jan Sangh and in 1977, with the Janata Party 
of which the Jan Sangh was the constituent unit. 
Earlier on October 16-17, 1973, the Akalis had 
met at Anandpur Sahib and passed a resolution 
demanding that autonomous region should be 
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immediately set up in the North and the primacy 
of thé Sikh interests should be constitutionally 
recognised therein as a matter of fundamental 
State policy. This autonomous region, the Akalis 
claimed, should include a number of other Pun- 
jabi-speaking areas of Haryana, Himachal Pradesh, 
Rajasthan and Uttar Pradesh. The Akalis 
sought to invest the “New Punjab” with virtually 
sovereign powers, including the right to frame 
its own Constitution, though they conceded that 
three subjects—foreign relations, defence and com- 
munications—could remain within the purview of 
the “Federal Indian Government.” 


The Anandpur Sahib resolution was ratified 
by the general body of the Akali Dal at its annu- 
al conference on August 28, 1977, during the 
Akali-Janata regime. The Conference adopted 
another résolution to "explain" the Anandpur 
Sahib resolution. The operative part of this new 
resolution read, The Government should amend 
the Constitution to give it a real federal shape 80 
as to redetermine the rights of the Centre dnd 
the States. This is necessary to ensure that nation: 
al unity and integrity are never endangered and 
the States, through exercising genuine rights, a 
able to usher in prosperity for their ig sis 
people.” Subsequently, the Shiroman! Gui 
Parbandhak Committee, a religious body devot ; 
by tradition and custom, to preaching Sikh * 
gion and the management of Sikh oi 
(temples), passed a resolution that the wey 
were a separate nation and ironically the reso i 
tion. was moved by Sant Harchand Singh Longo 
wal, President of the Akali Dal. 


The Anandpur Sahib resolution carries the we 
of separation notwithstanding the uu 
the modérates now give. On November 11, ^ di 
the Akali Dal released the official version o! 
Anandpur Sahib resolution in a bid to ea k^ 
misunderstandings." The invocations be c 
foreword to the resolution are. “May the » dk 
prevail" and "May the victory be ever n= pal 
Panth.” According to the foreword, the Aka asm 
is a great organisation whose coming into edd di 
has been a matter of pride for the -— d 
tire history is a glorious record of wir die 
agitations, victories and achievements 0 
can be justly proud. The past record 
vouchsafes that whoever has tried to - 
ultimately perished. The most — m 
played by it in the freedom struggle of t LM 
“would ever form an indelible part o 
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written in letters of gold", 

The foreword further added that the Akali Dal 
has been guiding the Sikhs according to the exig- 
encies of the situation for their rights and for a 
respectable status in the sétup of the country. 
Its objetive has been exaltation of the Sikh Panth, 
and for the achievement ol this lofty ideal the 
Akali Dal has adopted different and varied 
means. Keeping in view the  anti-Sikh policies 
of the Congress Government and the — political, 
social and economic conditions prevailing in the 
country, the Akali Dal has decided to redraw the 
aims and objectives of the Sikh Panth and to give 
a more vigorous lead for their achievement so 
that by doing so it may serve the large interests 
of the Panth, Punjab and also the country and 
thus live up to the expectations of the Sikhs. 

The operative part of the Anandpur Sahib 
resolution relates to the political goal of the 
Akali Dal. It reads, "The political aims of the 
panth are definitely ingrained in the Tenth 
Guru, in the pages of the Sikh history and in 
Perspective of the Khalsa Panth, the purpose of 
which is the preeminence of the Khalsa. To give 
this birth right’ of the Khalsa a practical shape, 
creation of the necessary environment and achieve- 
ment of political constitution are necessary steps.'^ 
To achieve this end, the Akali Dal will use all 
possible means... The left-out Punjabi-speaking 
areas should be immediately included in Punjab 
and made into à single administrative unit 
wherein Sikhs and the interests of the Sikhs. can 
be specially protected. In ‘new Punjab’ the au- 
thority of the Centre should be confined only 
to the defence of the country, foreign relations, 
communications, railways and currency. All the 
residuary subjects should be under the jurisdic- 


146. Guru Gobind Singh’s dream is enshrined in their 
prayer—Raj Karega Khalsa, agi rahi na koe 
(The Khalsa shall rule; their enemies shall be 
there no more). The Guru had also ordained: 
Khalsa mero rup hai khas, 
Khalsa mein main karon niwas, 
1 ah khalsa mei naira 

'al tej dieun mein sara, 

Jab at gahe bipran ki reet, 


Main na karaun, in ki perteet. 

(The Khalsa are my unique form. In the Khalsa 
my spirit abides, As long as Khalsa remains 
distinct, so long will Iendow them all my power. 
When Brahamni customs they partake. 
Then I too will forsake). 

One of the basic Sikh tenets is that religion and 


litics are inse, t 
Horde Ae ee, Manni nahin 
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tion of ‘new Punjab’ which should have the right 
to frame its own Constitution for these subjects." 
The Dal Khalsa organisation came into existence 
immediately after the annual Conference of the 
Akali Dal in October 1978 under the president- 
ship of Jathedar Jagdev Singh Talwandi. The 
Dal Khalsa became very active in March 1981, 
and openly raised the slogan of Khalistan, Its 
activists have nothing to do with the Akali Dal. 
Nor do they have any tangible links with Sant 
Jarnail Singh Bhinderwale, who neither condemns 
their militant activities nor supports them openly, 
but his blessings are with them and he swears to 
take revenge for the murder of innocent Sikhs in 
encounters with the police. Their dwelling is 
Guru Nank Niwas in the precincts of the holy 
Golden Temple where Bhinderwale till recently 
resided and then shifted therefrom to Akal Takht, 
armed to the teeth and escorted by heavily armed 
followers. Sant Harchand Singh’ Longowal and 
other leaders of his group, deemed to be modera- 
tes, have "clarified" that they are against an inde- 
pendent Khalistan and all they want is an auto- 
mous Punjab State as envisaged in the Anandpur 
Sahib resolution. But neither of them condemned 
till August 1983, the terrorist activities of the ex- 
tremists. Sant Harchand Singh Longowal has 
now openly condemned the murder of innocent 
persons as it is against the ^ teachings of Sikh 
Gurus. But it had no effect on the militants. 
On January 26, 1984, The General Secretary of 
the "National Council of Khalistan" hoisted the 
flag of Khalistan on the Guru Ram Das Serai 
building in the Golden Temple Complex and 
released the Constitution of the "Khalistan Re- 
public." i i 


Sarkaria Commission ba sitive, n 
The emergence of the two more non-Congress 
(1) Governments in the South, Andhra Pradesh 
and Karnataka, in January 1983, once again, 
brought into fore the case for review of Centre- 
State relations, the Akalis already ‘agitating for 
such a review in pursuance of the Anandpur 
Sahib resolution, naming their morcha as Dharam 
Yudh (holy struggle), since August 1982. The 
initiative in this direction was taken by Karnataka 
Chief Minister, Ramakrishna Hegde, ‘when he 
appointed a 12-member “think-tank,” to review; 
among other things, Centre-State relations in the 
fields of finance, administration and allied sub- 
jects. This expert committee, with the Chief 


aa 


Minister as its Chairman, was tọ advise the State 
Government on strengthening the federal struc- 
ture to enable the functioning of the Centre and 
the States in a manner which should stimulate 
development of healthy relations. 4 

This was followed by a meeting of the Chief 
Ministers of three non-Congress (I) States— Tamil 
Nadu, Andhra Pradesh and Karnataka and the 

Union Territory of Pondicherry, at Bangalore on 
March 20, 1983. The four Chief Ministers“ 
formed a “Council of Southern States Chief 
Ministers.” Addressing a joint Press Conference, 
after the conclusion of the meeting, the four 
Chief Ministers made it clear that their decision 
to form the Council of Southern States was not 
for a confrontation with the Centre. It was di- 
rected to establish a co-operative federalism 
which was the true spirit of the Constitution. 
The exercise was, they explained, to promote 
greater co-operation and co-ordination with the 
Centre. Karnataka Chief Minister said that there 
was no political significance in this development. 
‘The idea was that Chief Ministers should, as far 
as possible, settle mutual problems at their own 
level and go to the Centre only when they failed 
to solve their problems. Urging the need for 
such a Council, Hegde pointed out that while 
the Southern Zonal Council met as and when 
the Union Home Minister desired and the Chief 
Ministers were dwarfed in the National Deve- 
lopment Council at which the Centre and the 
Planning Commission, an extra-constitutional 
body, dominated, thus, “we do not get su- 
ficient opportunity to express our views in the 
National Development Council.” 

The meeting of the four Chief Ministers decided 
to recommend to the Centre that a fiscal commi- 
ssion with adequate representation of the States 
should be set up with requisite statutory 
powers to review the Centre-State relations over 
fiscal matters in the light of the experience of 
the. States over the last three decades, The com- 
mission should be competent to recommend amend- 
ments 10 the Constitution and other.:enactments 
in the interest of a more equitable distribution of 
resources. The consensus was. that the present 
devolution of resources was not commensurate 
with the responsibilities to be discharged by 


148. The Chief Minister of the Congress ited 
Democratic Front Government in he 
Karunakaran, did not attend as hó wae busy 
since the State Legislature was in session. 
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States under the Constitution. One of the most 
important aspects of the consensus arrived at was 
that the provisions of the Constitution should 
have to be changed to accommodate and give full 
play to the new definitions of the Centre-State 
relationship and the relationship among the 
States. A wide spectrum of constitutional provi- 
sions requiting re-examination would cover admi- 
nistrative relations under Articles 250 and 257; 
legislative powers, including re-drafting of the 
Seventh Schedule; power of the States to legis- 
late on matters enumerated in the State and 
Concurrent Lists without the requirement to 
get the assent of the President; and safeguarding 
the independence of the judiciary by ensuring 
that the High Court Judges are familiar with the 
language and customs of the concerned States. 


Prime Minister Gandhi announced in Parlia- 
ment on March 24, 1983, the appointment of a 
Commission under the chairmanship of Justice 
Ranjit Singh Sarkaria, retired Judge of che Supre 
me Court, to review the existing arrangements 
between the Centre and the States. Mrs. Gandbi 
observed that the Government had been consider; 
ing for sometime past the need for a review ot 
the existing arrangements between the Centre 
and the States. While keeping in view the $0: 
cial and economic developments that had taken 
place over the years, the review would take into 
account the importance of unity and integrity 
of the country for promoting the welfare. of. the 
people. The Prime Minister said that the Com: 
mission would examine the working of the arrange 
ments between the Centre and the States and recor 
mmend such changes as might be appro n gh. 
within the present constitutional framework. — 
emphasised that it should be understood. t 
there could not be a strong Centre without strong 
States and vice versa as both are interdependent, 
The terms of reference of the Commission we 
announced on June 7, 1983. The, Wann 
would examine and review the working RUP 82 
isting arrangements between the Union an, * 
States in regard to powers, functions and jap 
sibilities in all spheres and suth change? iut 
measures as might. be meesssary: The part 
reference: specifically stated. that the t d 
would in its recommendations give due rega ity 
the need for maintaining the, unit) and. ae 
of the country, The relevant paragraph a zom 
tent ol the terms of reference of thé 
said, "In examining and reviewing 
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of the existing arrangements between the Union 
and the States and making recommendations as 
to the changes and measures needed, the Commis- 
sion will keep in view the social and economic 
developments that have taken place over the 
years and have due regard to the scheme and 
framework of the Constitution which the found- 
ing fathers have so sedulously designed to protect 
independence and to ensure the unity and integ- 
rity of the country which is of paramount im- 
portance for promoting the welfare of the peo- 
ple." 


LI 
From the terms of reference it is evident that 
the Sarkaria Commission will be free to recommend 
changes in the existing provisions of the Consti- 
tution. The only limitation is that, in making 
its recommendations, the Commission has been 
enjoined to ensure that they are within the cons- 
titutional provisions which safeguard the inde- 
pendence, unity and integrity of the country. 
The Commission consists of two members other 
than the Chairman and will submit its report by 
June 30, 1984, with the discretion to submit in- 
terim reports. 


The Government has left the option to the 
Commission itself to devise its own procedure 
for the discharge of its functions and the Com- 
mission may if it deems it necessary, so to do, 
have investigations or examination of such mat- 
ters as it may deem fit to be made in such manner 
and by such persons as it may consider appro- 
priate." The terms of reference have, therefore, 
given to the Commission wide powers in not 
only what to examine but also how to examine 
it. Significantly, the Union Government has 
thought it proper to mention it in the terms of re- 
ference that all States and Union Teritoriés would 
extend their fullest co-operation and assistance to 
the Commission. In the same paragraph of the 
terms of reference it is stated: “The Government 
of India trusts that the State Governments and 
the, Union Territory administrations and others 
concerned will extend their fullest cooperation 
and assistance to the Commission." It is further 
added that the Ministries and Departments of 
the Government of India "shall furnish such in- 
formation and documents as may be required by 
the Commission from time to time.” 


The conclave of many national level Opposi- 
tion parties—except those of the Bharatiya Janata 
Party and Lok Dal which boycotted the meeting, 
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and non-Congress (I) Chief Ministers of four 
States met at Srinagar on October 5, 1983, to dis- 
cuss the Centre-State relations and make recom- 
mendations, After three days of intensive dis- 
cussion an ll-page document was released. The 
discussions revealed wide differences of percep- 
tion among the participants over what should be 
the relations between the Centre and the States. 
But a Iman committee appointed by the conclave 
was able to garner out the common points of 
unanimity and make recommendations on what 
changes should be made in the constitution or 
otherwise to put Centre-State relations on an 
even keel, 


The document recalled how the powers vested 
in the States had been eroded, undermining the 
federal character of the Constitution. This had 
caused tensions between the Centre and the States 
and weakend national unity. “Hence it has be- 
come necessary to restore and strengthen and 
strike a proper balance between the powers of 
the Centre and the States so that character of our 
multi-religious, multi-lingual . and multi-cultural 
country is strengthened." With this end in view 
many suggestions had been made, among them 
some were : Article 360 that empowered President 
to "interfere" in a State administration on the 
ground of a threat to financial stability should be 
amended, the State Legislature should be supreme 
within the sphere of legislation on matters falling 
within its sphere; residuary powers (Article 284 
and entry 97 of List 11—Union List in the Seventh 
Schedule) should rest with the States; Article 249 
which empowered Parliament to legislate with 
respect to a matter in the State List should be 
deleted; Article 250 empowering Parliament 10 
legislate on the request of ‘two or more States on 
subjects in the State List should also be deleted; 
Inter-State Council as envisaged in Article 268 
should be set up; there should be no further pro- 
liferation of All-India Services and the existing 
officers must be under. the supervision and discip- 
linary control of the State Governments; the Dis- 
turbed Areas Act should not be extended to any 
State without the prior approval of its Govern- 
ment. Í ‘ t 

The document demanded the following changes 
in the financial arrangements between the Centre 
and States: the proceeds of the Corporation tax 
be made sharable with the States; the surcharge 
on income tax be shared with the States; the 
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provisions of Article 268 (duties levied by the 
Union but collected and appropriated by the 
States) and Article 269 (taxes levied and collected 
by the Union but assigned to the States) be fully 
taken advantage of; the scheme of additional 
duties of excise should be screened; forty percent 
of the yield from every increase in “administer- 
ed prices” be passed on to the States; a review be 
made of the principles guiding  recisions as 
regards "declared goods." 

The conclave decided to send a copy of the 
document to the Sarkaria Commission. While wel- 
coming the appointment of the Sarkaria Com- 
mission, it was felt that the appointment of the 
Commission was a "totally inadequate response 
to the requirements of the situation." A similar 
conclave again met at Calcutta in January 1984. 


Article 263 of the Constitution provides for 
the establishment of an Inter-State Council and 
specifies its duties. The Constituent Assembly 
had adopted this Article without a debate on 
June 13, 1949, as the utility and merits of such 
a body had been discussed in constitutional 
documents and were well-known to the Assembly 
Members. During the Round Table Conference 
in 1931, the Sub-Committee on Federal Structure 
observed in its Report that "in matters affect- 
ing more than one Province, even where they 
relate to, subjects classified as Provincial, there 
must be some authority capable of resolving 
disputes and coordinating policy when unifor- 
mity of policy is in the interests of India as a 
whole." "Three years later, the Joint Parliament- 
ary Committee on Constitutional Reforms made a 
similar recommendation and called the authority 
as Inter-Provincial Council, Section 135 of the 
Government of India Act, 1935, provided for 
the establishment of such a body and Article 268 
of the Constitution of 1950 is a replica of S. 135. 
Article 263 is silent on the composition of the 
Inter-State Council, but as it had been invoked 
on two occasions when the General Counci 
Health and dhe Central Council of — 
Government were announced in 1952 and 1954 
respectively, it may be construed that the Inter- 
State Council under Article 263 would. consist 
of Ministers at the Centre and in the States. 


The Study Team on CentreState Relations, 
headed by M. C. Setalvad, of the Administrative 
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Reforms Commission, recommended the setting up 
of the Inter-State Council and even laid down 
its composition as well as detailed functions. It 
noted that various functional "conferences" or 
Councils of representatives of States existed at pre- 
sent. They met periodically and dealt with specific- 
Categories of problems (such as the Chief Minis- 
ters Conference, Finance Ministers Conference, 
Food Ministers Conference, etc). The Study Team 
set its heart on a single standing council which 
should be empowered to discuss any issue of na- 
tional importance. The advantage of a single 
body is that every problem can be viewed by it in 
the perspective of the whole. This integrated 
look, necessary in fashioning basic policies of 
national importance is missing in the dispersed 
system operative at present“ The Inter-State 
Council, in its view, filled cke gap“ The pro- 
posed council was to consist of tae Prime Minister, 
the Union Ministers for Horne, Finance, Labour, 
Food. and other subjects in de State and Conc 
rent Lists of the Constitution, Chief Ministers or 
their’ nominees and any others invited by the 
Chairman or coopted by the council. 


The Administrative Reforms 
endorsed this recommendation of the Study 
Team in its Report on Centre-State Relations 
in 1909. The Commission observed, that “almost 
all persons, including those from the Opposition 
parties who appeared before us stated that pr 
the altered political scene after 1967 Genera 
Elections, an Inter-State Council was o: 
to discuss problems relating to Centre: State T€ a 
tions. During the last two decades, no a 
demand was made by political parties or [o 
Ministers because many of the problems a 
discussed and settled àt informal meetings be 
ween the Chief Ministers and the prime Minister 
or between the ministries of the States an j 
Gentral Government. Even now informal an 
ad hoc conferences are held for discussing a 
resolving the points of dispute. ee ai 
informal conferences have not fully satisfi — 
concerned parties. The 
these conferences do not 
precise discussions.” The Study 
that once this body was set up of 
the National Development Counci 


Commission 
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140. Admánietrative Reforms Commis tOn hy 
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Vol. I, p. 300. 
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redundant and would, therefore, be wound up. 
But the Administrative Reforms Commission 
Report would allow them to continue. It con- 
ceived of a different kind of composition of the 
Council, consisting of the Prime Minister, Cen- 
tral Ministers for Home and Finance, Leaders 
of the Opposition in Parliament, and Five Zonal 


Council representatives, one from each. Such 
other Central Ministers and State Chief Minis- 
ters as are concerned with a particular subject 


under discussion should also be 
meetings. 


invited to its 


But the Government did not accept this re- 
commendation of the Administrative Reforms 
Commission whereas it had accepted most others. 
An Inter-State Council is an integral part of the 
federation the Founding-Fathers had devised. 
In 1967, the Prime Minister, Mrs Indira Gandhi, 
lauded the working of a “more vigorous practis- 
ing federation with multiple parties and coalitions 
in powers.“ Inter-State Council would rejuvenate 
the concept of a vigorous and co-operative fede- 
ralism. A seminar, jointly sponsored by the Econo- 
mic and Planning Council of the Karnataka Gov- 
ernment, the Institute of Social and Economic 
Change, Bangalore, and the Centre for Policy Re- 
search, New Delhi, was held in August 1988, at 
Bangalore. Among others it was attended by the 
observers of the Sarkaria Commission. The semi- 
nar made several recommendations to preserve the 
democratic character of economic and political ins- 


47—CHI 


731 


titutions and for decentralising economic power. 
The recommendations included setting up an inter- 
State Council to go into the whole issue envisaged 
in Article 263. This proposal was mooted by Dr. 
V. K. R. V. Rao in his presidential address and 
carried further by a former Cabinet Secretary, N. 
K. Mukarji, in his paper, that this long 

ed Artide 263 must not only be implemented 
without any further delay but amplified to meet 
the new needs which have been thrown up by 
the revolution of polity. 


The Bangalore seminar demanded a Council 
which would be a joint forum equally for the 
Union and the States and would in fact bring the 
two levels into a permanent, continuous and 
meaningful partnership and where each side 
would be able to ensure that neither would transg- 
ress upon the rights responsibilities and resources 
—the three Rs of federalism—intended for the other 
by the framers of the Constitution. The seminar 
also unanimously said that the Inter-State Council 
should be statutorily sct up, not at the discretion 
of the Union Cabinet, should include all Chief 
Ministers, and should have its own secretariat. 
The document released by the Srinagar conclave 
on October 8, 1983, lodged a strong protest against 
the Centre's failure to set up Inter-State Council 
and urged that it should be mandatory to set up 
such a body to deal with all Centre-State disputes 
and other matters of national importance. 


CHAPTER XXIX 


The State Executive 


Office of the Governor 

The Governor of a State is appointed by the 
President by warrant under his hand and seal. 
‘The term of the office is five years, but he holds 
it at the pleasure of the President. In the early 
stages of the drafting process of the constitution 
it was thought that the Governor should be 
directly elected by the people. The Drafting 
Committee feared friciton between the elected 
Governor and a popular ministry* and suggested 
an alternative mode of appointing a Governor. 
The proposal was that the State Legislature 
should suggest a panel of four persons (who 
need not be the residents of the State) and the 
President would appoint one of the four as 
Governor. The Committee, however, left the 
decision to the Constituent Assembly to choose 
between the two alternatives suggested. When 
Draft Article 131, which related to the method 
of choosing the Governor, came before the Con- 
stituent Assembly on May 30, 1949, Brajeshwar 
Prasad, who had earlier put forward a strong 
plea for a unitary system of Government, a view 
which had found support from P. S. Deshmukh 
and a few others also, moved an amendment 
proposing that the Governor should be appoint- 
ed by the President “by warrant under his hand 
and seal“ The amendment evoked a consider- 
able extent of support. The arguments against 
the alternatives of election proposed by the 
Drafting Committee, either by adult franchise 
or by a majority vote of the Lower House or 
both Houses of the State Legislature, and ap- 
pointment from a panel, were summed up by 
Alladi Krishnaswami Ayyar. Apart from the 
fact that where a Governor was elected there 
was danger that he might dash with his minis- 
ters, Ayyar emphasised that under modern con- 
dition selections would have to be fought out 
on a party ticket and during the elections the 


1. Draft Constitution of India, p. 7. 
2. Constituent Assembly Debates, Vol. VII, p. 426. 
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party would have to rally round a leader who 
would be the presumptive Premier of the State. 
If the Governor was also to be elected, the ques- 
tion would arise as to whether the party would 
raly round the Premier or the Governor. I. 5 
Whole basis of the constitutional structure Was 
harmony between the legislature and the execu- 
tive. If the choice of the Governor Was left to 
the President and his cabinet, they might choose 
a person of undoubted ability and position in 
public life who at the same time had not wi 
mixed up in provincial party struggles i a 
tions; a person who was likely to act as à tien 
and a mediator” of the cabinet and help in the 
smooth working of the Cabinet Gare. 
Alladi Krishnaswami stressed the position of: ] 
Governor as a constitutional head, à x 
counsellor and adviser to the Ministry; E 
hoped that the convention would develop w ut e 
by the Government of India would. mtd ji 
State Government in the selection a 
Governor.“ Supporting Ayyar's wae a 
Jawaharlal Nehru expressed the fear tha fi 
from the expenditure of time and 1 1 see 
ed in an election, the election of the rie d 
would encourage a “narrow, provincial EC 
thinking and functioning in each a acci 
cracy should of course be based on t eR 
process but this had been peri acil 
opinion, it was unnecessary to mede ia 
and again”. It would be infinitely d with hé 
Governor was not intimately connected W! 


t was 
local politics and factions in 11 10 b dal 
a more detached figure, acceptable to f its party 


no doubt, but not known to be a part o 
machine.* 

ing on the amendment, 
behalf of the Drafting Committee, 
according to the principles governing 
cial Constitution, the Governor was r 


mbedkar, on 
* said that 
the Provin- 
equired to 


3. Ibid., p. 431. 
4. Ibid., pp. 454-6. 
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follow the advice of his Ministry in all matters 
and was not to have any functions in which he 
was required toact in his discretion or exercise 
his individual judgment. Having regard to this 
fact the Drafting Committee felt that it was not 
necessary to go through the process of an elec- 
tion, with all the attendant cost and trouble for 
filling the office of the Governor who was to be 
"purely ceremonial". There was, therefore, no 
fundamental objection to the principle of nomi- 
nation and he would leave it to the Assembly 
to decide on the matter of choosing the 
Governor.“ 

When the matter was put to vote of the As. 
sembly, the amendment moved by Brajeshwar 
Prasad, for the appointment of the Governor 
was adopted, although the principle of election 
had until the last some supporters. It was also 
made dear that the Governor would not be an 
instrument of the Union Government. The Draft- 
ing Committee too expected the same role the 
Governors to play. T. T. Krishnamachari, who 
had originaly held the view for an elected 
Governor but subsequently favoured a nominat- 
ed Governor, said in the Constituent Assembly 
that he would at once "disclaim all ideas, as far 
às I am concerned, that we in this House want 
the future Governor who is to be nominated by 
the President, to be in any sense the agent of the 
Central Government. I would like that point 
to be made very dear, because such an idea finds 
no place in the scheme of the Government we 
envisage for the future“. Krishnamachari's views 
on the role of the Governor were confirmed by 
the Committee of Governors appointed by Presi- 
dent V. V. Giri in November 1971. 


But the future could not sustain Krishnama- 
chari’s claim nor the views of the Governors 
Committee could have any impact on the course 
of events. As the course of love never runs 
smooth so does the course of politics. For ex- 
ample, the unusual procédure adopted in Com- 
mander Nanavatis case in Suspending the 
sentence passed by the Bombay High Court 
pending the disposal of his application for leave 
to appeal to the Supreme Court proved that the 
Governor, a promoted politician, and the State 
Ministry when they belonged to the same ruling 
Party, could be made to succumb to the com- 
mand of the Central Government, whatever be 
the merits of such a behest, When the represen- 


5. Ibid., pp. 467.9. 
6. Constituent Assembly Debates, Vol, VIII, p. 4. 
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tatives of Commander Nanavati appealed to the 
Government of Bombay to suspend his sentence, 
it felt that it was an unusual procedure and 
decided to seek the Centre's advice. The opinion 
given by the Centre might not be interpreted as 
a direction, and it might not have even violated 
any legal or constitutional provision, but it did 
show how the Centre could dictate its mind. 
When the Bombay Government was hesitant to 
adopt the unusual procedure, the Centre should 
have given its thought, whatever considerations 
might have weighed with it, to that aspect of the 
matter before tendering the necessary advice. 
The Full Bench of the Bombay High Court held 
that the order of the Bombay Government sus- 
pending the life sentence of Commander 
Nanavati had not been shown to be “unconsti- 
tutional or contrary to law". All the same the 
court expressed its profound regret at the use of 
extraordinary powers in the Nanavati case. 

The essential idea of having a nominated 
Governor was to have a person as the Head of 
the State who should maintain himself on a high- 
er plane and would hold the scales even without 
any political considerations, and, if necessaty, to 
stand up on his own against the State Govern- 
ment as well as against the Union Government. 
The Governor “is the representative not cf a 
party”, observed the Chairman of the Drafting 
Committee, “he is the representative of the 
people as a whole of the State. It is in the name 
of the people that he carries on the administra- 
tion. He must see that the administration is 
carried on a level which may be regarded as 
good, efficient, honest administration“? The 
Governor was, therefore, neither expected to be 
a puppet in the hands of the State Ministry nor 
should he become a mere instrument in the 
hands of the Union Ministry. "But how far 
partymen specially if they happen to be candi- 
dates defeated at parliamentary elections", perti- 
nently puts N. R. Deshpande, "can stand square- 
ly against Cabinets whether in the State or at 
the Centre, particularly against the latter, is 
highly problematical”. Hitherto, barring a few 
appointments, Governors have been appointed 
purely on party considerations. And, then, 
Governorship is interchangeable with the State 
Chief Ministership or Ministership at the Centre 
at any time when deemed politically expedient.* 
7. Ibid., p. 546. | i 
8. For instance K.M. Munshi, Sri Prakasa, N.V. 

Gadgil, V.V. Giri, K.N. Katju. and score of 
others. 
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Qualifications and co itions of office 


A Governor must be a citizen of India and 
at least thirty-five years of age. He must not 
be a member of either House of ‘Parliament or 
of a House of the Legislature in any State. If 
he is a member of any Legislature, he vacates 
his seat on, assuming office.’ Nor shall the Gov- 
ernor hold any office of profit. He is entitled, 
without payment of rent, to the use of his offi- 
cial residences and is also entitled to such emo- 
luments, allowances and privileges as may be 
determined by Parliament by law. Until provi- 
sion is so made by Parliament the salary of the 
Governor has been fixed by the Constitution at 
Rs. 5,500 per mensem plus allowances and privi- 
leges as the Governor of the corresponding Pro- 
vince, was entitled to immediately before the 
commencement of the Constitution. The amount 
of such allowances varied from State to State 
andthe gap between one and another was signifi- 
cant evoking hostile criticism. The Governors (emo- 
luments, allowances and privileges) Act, 1982, 
replaced the Governors Allowances and Privileges 
Order of January 10, 1950, enabling refixation 
of ceilings on expenditure on Raj Bhavans 
(Governors Houses). Keeping in view the reality 
of the present-day situation, the emoluments 
and allowances of the Governors, however, are 
not to be diminished during their term of office. 


Two conventions are now well established 
with regard to the appointment of a Governor. 
In the first place, the Governor must be accept- 
able to the State to which he is likely to be ap- 
pointed. The Administrative Reforms Commis- 


9. ‘Tilak was appointed Governor of Raj- 
cin early May, 1977, and the date of "A 
val at Jaipur had also been announced. When 

ho didnot arrive on the appointed day, it was bo- 
ig said that a constitutionalhitch had arisenover 
PRA Poo Decr Demand in tae Otic 
and Article 319(a) debarred . 
the Public? el a former member of 
Berviee Commission from taking up a 

be nerd job. Later, it was pointed out that 
Governor of a State was not a Government 
employee since he was 


case. The Court ruled, “It is no doubt t 
| 3 hat the 
— is appointed by the President which 
ins in effect and substance the Government of 
India, but that is only a mode of intment 
and it does not make the Miei. ca aiglo 
or servant of the Government of India = 
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sion shared the view that the convention 1$ à 
healthy one and should continue. The practice 
is that the Union Government consults the Chief 
Minister of the State concerned prior to the 
appointment of a Governor. The debates in the 
Constituent Assembly made this point significant- 
ly clear. There had been cases, though rare, when 
a Chief Minister was by-passed. But two recent 
cases in close succession have been subjected to 
severe criticism. The “misuse” of the office of 
Governor by the Centre, to serve the political 
ends of the ruling party, as being the primary 
factor in the distortion of Centre-State relations, 
was highlighted by the document prepared by 
the Srinagar conclave of non-Congress (I) oppo- 
sition parties in October 1983. Andhra Pradesh 
Chief Minister N. T. Rama Rao complained 
that the Centre did not consult him on the ap- 
pointment of the new Governor in August 1983. 
Rama Rao regretted that he was only informed 
about the appointment and felt that according 
to “healthy democratic’ conventions that States 
should be consulted in such matters and added 


that he was very much concerned about the 
ublic image of the Governor.” Ram Lal was 
Ls : f Himachal 


under a cloud when Chief Minister o 
Pradesh and had to be replaced by the Con 
High Command. Jyoti Basu, west Bengal Chiel 
Minister, regretted on October 8, 1983, that the 
Governors of his State and Punjab were i 
changed following the imposition of Presidents 


1 * + "m as 
rule in Punjab, without consulting him. I " 
only informed of the change on telephone y 

he said, and that, 


the Union Home Minister", 
too, when the announcement o 
had already been made." 


[ the interchange 


The Union Government has. also conceded 
that if a Chief Minister bases objection” , 
grounds that are valid, or at least agreeable, 
Union Government may drop the name. 
the Union Government is not prep eto on 
cede to any Chief Minister the right of *. 1 2 
the ground that the proposed nomin x 
member of a particular political p 
he is drawn from the ranks of the ci 
forces. The Administrativ Te 
sion had recommended that Judges ow 


e Fa - , 27, 109 
10. The Times of India, Now Delhi, 2 9, 1983- 
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ment and became a legislator or held an elective 
office might not be considered ineligible for 
appointment as Governor. But the Government 
does not share this view. It feels that barring 
retired Judges for being appointed as Governors, 
it would be going beyond the scope of Article 
157 and there may be no particular advantage 
in rigidly excluding Judges without reference to 
the merit of individual cases.” 


The second convention is that person selected 
must normally be an outsider, that is, resident 
of another State. While expressing his fears in 
the Constituent Assembly on an elective Gov- 
ernor, Jawaharlal plainly said that it would be 
infinitely better if a Governor was not intimate- 
ly connected with the local politics and factions 
in a State and should be a more detached figure, 
acceptable to the State no doubt, but not known 
to be a part of its party machine.“ So far there 
had been only two exceptions to this practice, 
tbe first Governor of West Bengal, H. P. Mukher- 
jee, and the Governor of Mysore (now Karna- 
taka), who was formerly the ruler of the Mysore 
State and later its Rajpramukh. 

A Governor holds office for a period of five 
years and it is subject to extension. The Admin- 
istrative Reforms Commission suggested that a 
Governor should not be eligible for further 
appointment after the completion of his term. 
The Rajamannar Committee also took an iden- 
tical view. But the view of the Union Govern- 
ment was that a Governor should not ordinarily 
be eligible for further appointment after the 
completion of his term, but no express restric- 
tion should be placed thereon. 

A Governor may resign sooner or may be re- 
moved earlier, as Tamil Nadu Governor Prabhu- 
das Patwari was removed in 1980, and Raghukul 
Tilak, Rajasthan Governor, in 1981, as he holds 
office during the pleasure of the President which 
for all intents and purposes means the pleasure 
of the Union Ministry. But he cannot be re- 
called on the demand of the State Ministry. 
The United Front Government of West Bengal 
demanded the immediate recall of Governor 
Dharam Vira. The Union Government cate- 
gorically rejected the demand. The Opposition 
in the Karnataka Assembly demanded first that 


12. The Statesmin, New Delhi, April 18, 1975. 
13. Oonrstitusnt Assembly Debates, Vol. VIII, pp. 
454.50. 
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Governor Uma Shankar Dikshit should resign 
because he was a partisan and, subsequently, the 
demand for his recall was also made. To yield 
to demand for recall amounts to the exercise of 
a right to a dismissal of a Governor by the State 
Ministry. 

The Provincial Constitution Committee had 
proposed for the appointment of a Deputy Gov- 
ernor in each State, but the Drafting Commit- 
tee did not accept the proposal. The Committee 
was of the view that it would be sufficient to 
include a provision in the Constitution enabling 
the State Legislature or the President, if the 
Governor was to be appointed by him, to make 
necessary arrangements to discharge the functions 
of the Governor in an unforeseen contingency. 
The Committee made a specific suggestion that 
it could be laid down in advance that the Chief 
Justice of the State would fill the casual vacancy.* 
It is now a well recognised convention to ap- 
point the Chief Justice of the High Court of 
the State where the vacancy suddenly occurs. 
But Sri Prakasa, who had been a Governor him- 
self, regarded it a bad convention.“ 


The Constitution (Seventh Amendment) Act, 
1956, made a provision in Article 153 for the 
appointment of the same person as Governor 
for two or more States. The States with a com- 
mon Governor retain their own separate Legis- 
latures and Councils of Ministers, and they func- 
tion separately of each other. The common 
Head is the only link between them as far as 
their individuality is concerned. Where the 
same person is appointed as Governor of two 
or more States, the emoluments and allowances 
payable to the Governor are allocated among 
the States in such proportion as the President 
may by Order determine. The States of Punjab 
and Haryana immediately after the reorganisation 
of Punjab in 1956 had a common Governor for 
some time and so had Assam and Nagaland. Till 
recently, the State of Assam, Manipur, Megha- 
laya and Nagaland had a common Governor. 
The President may also appoint the Governor 
of a State as the Administrator of an adjoining 
Union Territory and in that case he acts as 
Administrator independently of his Council of 
Ministers. 


14, Draft Constitution of India, pp. 7-8 and footnote 
to Article 138. 
15. Sri Prakasa, State Governors in India, p. 41. 
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The Governor is not answerable to any court 
for the exercise and performance of the powers 
and duties of his office or for any act done by 
him in the exercise and performance of those 
powers and duties. No criminal proceedings can 
be instituted or continued against the Governor 
in any court during his term of office and no 
process for his arrest or imprisonment can be 
issued from any court. No civil proceedings shall 
be instituted. against a Governor in any court 
in respect of any act done in his personal capa- 
city during his term of office whether before or 
after he entered upon office as Governor.” But 
such proceedings can be instituted or continued 
after the Governor demits his office and the 
period for which civil proceedings could not be 

instituted or continued shall be excluded for the 

purpose of the law of limitation. 


. ROLE OF THE GOVERNOR 
Dual role 


Until the passing of the new Constitution in 
1950, the Governor-General of India had a dual 
function to perform. He was both a represen- 

tative of the Crown and the link between the 
Crown and the Government of India through 
"which the Crown and the British Governmen 
‘exercised its control and authority. With the 
introduction of Provincial autonomy, under the 
Government of India Act, 1946, the Provincial 
Governors also came to assume a dual position. 
In relation to the Provincial Government, the 
Governor except for the functions in the field 
of special responsibilities and discretion, becam 
the constitutional head and he acted on the 
advice of his Council of Ministers responsible 
to the Provincial Legislature. But whenever 
the Governor acted in the discharge of his spe 
' cial responsibilities or in the exercise of his d 
cretion, he acted independently of his Council 
of Ministers and was subject to the authority, 
superintendence and control of the Governor- 
General and through him to the British Govern- 
ment. This historic role of the Governor of 
having to assume a dual character continued 
under the 1950 Constitution. He bears certain 
responsibilities to the President as executive 
head of the State and is, thus, a link with the 
Union. In order to assume this vital role and 
function effectively in the discharge of his res- 
ponsibilities that the Constituent Assembly 


16. Article 361. 


_ed to him by the Ministers binding. The Forty 
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abandoned the original proposal of an elective 
Governor. 

The dual functions of the Governor may be 
divided into two separate fields: (1) the State 
field and (2) non-State field. 


THE STATE FIELD 


Discretionary powers 

The form of Government in the States, as at 
the Centre, is parliamentary and this is the 
basic feature of the Constitution. The Con- 
stitution provides that there shall be a Council 
of Ministers with the Chief Minister at the head 
to aid and advise the Governor in the exercise 
of his functions, except in so far as he is by or 
under the Constitution required to exercise his 
functions or any of them in his discretion. 
These provisions of Ariicie 163 significantly 
differ from the provisions of Article 74(1), xe. 
lating to the President, as originally embodied 
in the Constitution and more so after the Forty- 
second Amendment that the President shall al- 
ways act in accordance with the advice of his 
Ministers. The Constitution nowhere confers on 
the President discretionary powers, yet the issue 
had ever remained controversial. In order 1 
remove any doubt about it the Far 
Amendment specifically made the advice ten 


fourth Amendment added proviso to No 
74(1) and introduced a little element wo a 
bility by allowing the President the op * 
refer back the advice for reconsideration 0 ko 
Council of Ministers, but the President must ir 
on the advice tendered to him after reco 
deration. 

The Constitution makes no attempt to E 
the discretionary powers of the Governo an 
cept those expressly stated in the Con a 
relating to certain matters ne Meg 
ministration of tribal areas in ^" Si and tH 
laya, the Tuensang area of Naga a nai 
Hill areas of Manipur, and the Teleng 


(Thirty-sixth Amendment) Act, 
on the Governor of Sikkim specia 
“for peace and for an equità D 
ensuring the social and economic > 
of different sections of the population 
and in the discharge of his special 4 P £ 
the Governor, subject to such Cong fit 
President may. from time to time, 
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issue, act in his discretion. The President may 
by order made with respect to the State of Maha- 
rashtra or Gujarat provide for any special res- 
ponsibility for the establishment of separate deve- 
lopment boards for Vidarbha, M^rathwada and 
rest of Maharashtra, or, as the case may be, Saur- 
ashtra, Kutch and the rest of Gujarat, for equit- 
able allocation of funds for development expen- 
diture on the above areas, and an equitable 
arrangement providing adequate facilities for 
technical education and vocational training, and 
adequate opportunities for employment in ser- 
vice under the State Government in respect of 
all the said areas. 

Article 163(2) gives to the Governor more or 
less a carteblanche by providing that if any 
question arises whether any matter is or is not 
a matter with respect to which the Governor is 
by or under the Constitution required to act 
in his discretion, the decision of the Governor 
shall be final and the validity of anything 
done by the Governor shall not be called 
in question on the ground that he ought 
or ought not to have acted in his discretion. 
Read with it are the provisions of Article 160. 
This Article, which is seldom noted, highlights 
the potentialities of the office of the Governor. 
It provides that the President may make such 
provision as he thinks fit for the discharge of 
the functions of the Governor of a State in any 
contingency not provided for in Chapter II of 
Part VI relating to the Governor. In the hands 
of an astute Governor all these powers can 
assume great significance. 

Appointment of the Chief Minister 

Besides these express and defined discretion- 
ary powers, the discretion of the Governor ex- 
tends to certain undefined and unregulated fields. 
The foremost among them is the discretion to 
choose the Chief Minister on whose advice the 
Ministers are to be appointed. As the Constitu- 
tion enjoins collective responsibility of the Coun- 
cil of Ministers to the State Assembly, it is 
obvious that the Chief Minister should be a 
person who commands a majority in the State 
Assembly and he selects his team from that 
majority of the legislators so that all together 
may play the game of politics and ensure a stable 
government. If there is a clear majority of one 
party the task of the Governor is not difficult 
and there is no dispute about it. The Governor 
summons the leader of the majority party and 
commissions him to form the Government. If 
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no party commands a real majority, especially 
in a multiple party system, the Governor exer- 
cises a definite discretion in the choice of a 
Chief Minister. It is here that acute controversy 
may arise and even resort to courts is likely to 
be made. 


The ministerial imbroglio in the State of 
Madras and Travancore Cochin after the first 
General Election produced unsavoury repercus- 
sions on the political life of the country and the 
evolution of democratic institutions. The Con- 
gress failed to secure a dear majority in the 
Madras State Assembly and the Party was in 
disarray. The outgoing Congress Ministry re- 
commended to the Governor the nomination of 
C. Rajagopalachari to the Legislative Council 
and the Governor accepted the recommendation. 
Immediately after his nomination the Governor 
summoned Rajagopalachari as the “prospective 
leader” of the Congress Legislature Party and 
commissioned him to form the Government. 
This enraged public opinion and the validity of 
Rajagopalachari’s nomination to the State Legis- 
lative Council was challenged in the Madras 
High Court. Still worse was the nomination of 
Morarji Desai, who had been earlier defeated 
at the poll for Assembly seat, to the Bombay 
Legislative Council, and his appointment as 
the Chief Minister. The Governors’ Committee 
(1971) severely opposed the practice of appoint- 
ing non-legislators or nominated members of the 
Legislature as Chief Ministers, but of late, parti- 
cularly after Mrs. Gandhi’s come. back to office 
in 1980, it has become a normal practice. 


In Travancore Cochin (now Kerala) with the 
breakdown of the Congress Government in 1953, 
the Assembly was dissolved although the Leader 
of the Opposition asked the Head of the State 
(Rajpramukh) to allow him to form a coalition 
Government of the United Front of the Leftists, 
excluding the Praja Socialist Party. In the elec- 
tions that followed no party could secure a majo- 
rity, but the Rajpramukh summoned the Leader 
of the Praja Socialist Party, with only 19 mem- 
bers out of a total membership of 118 in the 
State Assembly. This was bad enough. But the 
worst was the Kerala Governor's action in com- 
missioning Achuta Menon, a Member of Parlia- 
ment, to form the Ministry after the resignation 
of Namboodiripad Ministry in 1969, 

After the General ‘Election in 1967 a piquant 
situation arose in some of the States where no 
single party could claim a clear majority to form 
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the Government, although the Congress had em- 
erged in all those States as the largest single party. 
The non-Congress parties expressed the view 
that in such a situation the Governor must in- 
vite the Opposition to form the Government and 
if the Opposition failed it was only then that 
the Governor should carry out his “soundings” 
to ascertain who could command the requisite 
majority. This issue was closely examined by the 
Governors Committee. The Committee ex- 
pressed the opinion that the leader of the largest 
single party, when no party commands an 
absolute majority, has for that reason alone no 
absolute right to claim that its leader should be 
summoned to form the government to the ex- 
clusion of others. The relevant test was “not 
the size of the party but its ability to command 
the support of the majority in the Legislature”. 
The Committee suggested that if orior to the 
General Election some parties combine on an 
agreed programme or an electoral understanding 
and if such a combination gets a majority, the 
Governor may invite the commonly chosen leader 
of the combination to form the Government. If 
the combination comes into existence after the 
General Election with a view to forming the 
Government, the leader of such a combination 
should also be elected by all the members of the 
parties or groups. The task of the Governor, 
the Committee explained, becomes easy under 
the circumstances as it avoids the necessity of 
the Governor checking up with different leaders 
or individuals as to their allegiance. Conflicting 
claims have quite frequently been made and un- 
democratic devices are often resorted to establish 
the facade of majority. 

The recommendation of the Governors’ Com- 
mittee suggested that in the changed political con- 
ditions prevailing in the country, the office of 
Governorship should be non-controversial, nor- 
mative and non-partisan in order to make a 
judicious selection of the party leader who is to 
be commissioned to form the Ministry. But the 
opposite has happened. Following the 1982 
elections to the Haryana State Assembly, Gana- 
pati Devaji Tapase had asked the leader of the 
Lok Dal-Bharatiya Janata Party alliance, Devi 
Lal, to prove his majority by parading his sup- 
porters, a sort of habeas corpus of democracy 
before the Governor. It is not dear why the 
Governor changed his mind and abruptly asked 
Bhajan Lal, leader of the Congress (1) legislative 
party, to form the government and that, too, 
without asking him to prove his majority. The 
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Opposition parties alleged that the Governor 
had been pressurized. Mrs. Jyothi Venkatachal- 
lam, the Governor of Kerala, simply asked the 
Congress (I)-led United Democratic Front, in 
December 1981, to form a Ministry when she 
knew that Karunakaran's Government would 
have to depend on the casting vote of the 
Speaker. She found no merit in the identical 
plea put forward by the Opposition that they 
could form a government once again depending 
on the Speakers casting vote. On February 4, 
1982, the Opposition-sponsored motion of no 
confidence against the Ministry was defeated by 
the casting vote of the Speaker. Again, on 
February 9, 1982, Speaker A. C. Jose exercised 
his casting vote as many as seven times—once on 
the Motion of Thanks and on 6 amendments 
on the Motion of Thanks—to save the Karuna- 
karan Ministry.” 

In Assam, Governor Prakash Mehrotra knew 
that K. C. Gogoi of the Congress (J) did not 
command a working majority in the State As- 
sembly but nevertheless allowed him to form the 
government. Gogoi had to resign without even 
putting his majority to a test. The Governor 

i i is di ion did not concede 
relying entirely on his discretion did n dal 
to the Opposition demand, claiming à ot 
majority and offering for a test on the floor 
the Assembly, to form a government. 


Dismissal of a Chief Minister he 
Dismissal of a Chief Minister, which me 
ipso facto, dismissal of the Ministry, has gen = 
ted the most acute controversies and pur 
the recent years. When the West Bengal 
inister, Ajoy Mukherjee, 
— EN Vira, t was argued uw 
Governor should have acted like the pe 
Crown and, accordingly, he could not E 
the Chief Minister unless he himself ^ pt 
there was an adverse vote against him in t mi d 
Assembly. This is the correct position S jene 
the Chief Minister continues to receive 
support of the same coalition or party, daher. 
basis of which he was appointed. Aj A 
jee headed the United Front Co nil pe 
the group of legislators led by P. 8 noch and 
one of its constituent groups. P. C. a United 
his follower-legislators defected from U^ ge 
Front and the Governor asked the 


m 


; 10, 
de my 
M. The Hindustan Times, Now Delhi, Febru 
1982 
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to ascertain whether his coalition still enjoyed 
the majority. The Chief Minister did not agree 
with the Governor. The Governor thereupon 
made his own assessment of the strength of the 
United Front Government in the Assembly and 
as he thought that the Front no longer enjoyed 
the majority support, Ajoy Mukherjee was dis- 
missed from the office of Chief Minister. The 
action taken by the Governor was challenged in 
the West Bengal High Court through a writ peti- 
tion. Justice B. C. Mitra upheld the action taken 
by the Governor and ruled that the Governor 
"had absolute, exclusive, unrestricted and un- 
questionable discretionary power" to dismiss 
Chief Minister and appoint some other person 
as the Chief Minister and to appoint a Council 
of Ministers on his advice.“ 


But the action taken by Uttar Pradesh Gov- 
ernor, Gopala Reddy, in dismissing Chief Minis- 
ter Charan Singh was not in conformity with the 
well-accepted canon of constitutional propriety, 
though in the eyes of law his action was unques- 
tionable. The Congress (R), a participant in the 
Government headed by Charan Singh, withdrew 
its support and the Congress Ministers demanded 
in a meeting of the Cabinet that the Chief 
Minister should immediately summon a meeting 
of the State Assembly in order to measure the 
strength of his BLD Party on the floor of the 
House. The Chief Minister did not originally 
accept the suggestion, but subsequently agreed 
that the Assembly should meet on October 6, 
1970. But before the Assembly could meet on 
the scheduled date, the Governor dismissed the 
Chief Minister from office as he was satisfied on 
his own assessment that the Chief Minister had 
lost the majority support in the State Assembly. 
This was done on October 2, 1970. Both the 
State Government and the Union Government 
became political suspects and the non-Congress 
elements, inside as well as outside the State, 
characterised the Governor's action as the rape 
of democracy. 

The legal position with regard to the dismissal 
of a Chief Minister is clear. Ambedkar explain- 
ed to the Constituent Assembly that as the 
Ministry held office during the pleasure of the 
Governor, "he has to see whether and when he 
should exercise his pleasure against the Ministry". 
In M. P. Sharma v. P. C. Ghosh the West Bengal 
High Court ruled that collective responsibility 


„ LU DP 
18. M.P. Sharma V. P.C. Ghosh, West Bengal 


O. W. N. 328. 
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of the Council of Ministers to the State Assembly 
does not in any manner fetter or restrict the 
pleasure of the Governor during which Ministers 
hold office. But this is precisely not the essence 
of a parliamentary system of government and 
more so when the polity is federal. Nor was it 
the intention of the Constitution-makers. Un- 
restricted power vested in the Governor to dis- 
miss a Chief Minister commanding a majority 
in the State Assembly is sure to strain Centre- 
State relations, particularly when the Party in 
power in a State is different from the Party in 
Office at the Centre. The action of the Governor 
is sure to be construed as suspect. In the ab- 
sence of well-recognised conventions in the exer- 
cise of discretionary power by the Governor to 
dismiss a Chief Minister, it will be safe to state 
that a Chief Minister must not be dismissed 
except on an adverse vote by the State Assembly 
or unless there are special exceptional circumstan- 
ces compelling the dismissal. What those ex- 
ceptional circumstances can possibly be, it is dif- 
ficult to define. But if the Governor is convin- 
ced that the Ministry has lost its majority and 
he does not or hesitates to immediately summon 
the State Assembly for its verdict, or the Chief 
Minister does not resign on an adverse vote on 
the floor of the House,” or the Ministry indul- 
ges in political manoeurving to keep itself in 
office, or that it is engaged in political activities 
which are likely to endanger national security, 
or carries out maladministration and corruption 
to secure political advantages,” the Governor 
shall be within his right to exercise his discretion 
in dismissing such a Ministry. If a Chief Minister 
is found guilty of corruption or nepotism by an 
independent tribunal and declines to resign, the 
Governor would be entitled to dismiss him.“ 


19. Gurnam Singh, Chief Minister of Punjab, hesi- 


tated to resign when his own Akali Party revol- 
ted and the Appropriation Bill was defeated. The 
Governor, D.C. Pavate, sent an oral message, 
through his Secretary, to Gurnam Singh, that he 
would be dismissed if he did not resign the next 
morning. Pavate, D.C., My Days as Governor, 
p. 31. 

20. D.M.K. Ministry headed by M. Karunanidhi was 
dismissed, in January, 1976, on serious charges 
of corruption. Sarkaria Commission was appoin- 
ted to inquire into the charges and quite a num- 
ber of charges were proved to be true. 

21. Pratap Singh Kairon, Punjab Chief Minister, 
Biren Mitra, Orissa Chief Minister and Bakshi 
Ghulam Mohammed, Chief Minister, Jammu and 
Kashmir, were indicted of corruption, but they 

igned when adverse verdicts were given 


against them. 


74 


B. R. Ambedkar was clear on the point that 
a Minister, Central or State, could be dismissed 
on the ground of corruption. He explained to 
the Constituent Assembly that it would be per- 

fectly open to the “President to call for the re- 
moval of a particular Minister on the ground 
that he is guilty of corruption or bribery or 
maladministration, although that particular 
Minister probably is a person who enjoyed the 
confidence of the House. I think honourable 
members will realise that the tenure of a Minis- 
ter must be subject not merely to one condition 
but to two conditions and the two conditions are 
purity of administration and confidence of the 
House". The Governor can exercise this power 
as much as the President. But if he is to wield 
such power, he must act with manifest impartial- 
ity. The dismissal of Dev Raj Urs Ministry in 
Karnataka on December 31, 1977, ignoring the 
demand that it be allowed to demonstrate its 
majority in the State Assembly, which was to 
meet on January 3, 1978, was an action which 
had little to commend it. For many months Dev 
Raj Urs had been engaged in a bitter political 
war with K. H. Patil, the President of the Pra- 
desh Congress Committee, and as a consequence 
the administration was paralysed. As members 
of the party abandoned Dev Raj Urs in numbers, 
and as allegations of corruption against him 
were being made before the Grover Commission, 
he was losing control of the situation, no doubt, 
but the Governor ought to have given him the 
opportunity of a test to measure his strength in 
the State Assembly, especially as that test was 
only three days away from the day of his dismis- 
sal. The Governor could wait for another three 
days as he had held so far and the Grover Com- 
mission Report was not expected to submit its 
interim report at an early date. 


Power of dissolution 


The Constitution gives to the Governor the 
power of dissolution and the convention is that 
it is always done on ministerial advice. The 
Constitution does not bind the Governor as 
Article 74(I) binds the President to always act 
on the advice of his Council of Ministers. A 
question, therefore, arises whether the Governor 
is bound to dissolve the State Assembly when 
advised by the Chief Minister who has lost his 
majority in the Legislature? In Britain the con- 
vention is that the Prime Minister who has been 
defeated in the House of Commons has the right 
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to advise the King to dissolve the House and 
order fresh elections and this advice is invari- 
ably accepted by the Monarch. It has been 
argued that the British precedent should be fol- 
lowed in India too. But Britain cannot be a 
model for India, especially in the States which 
are cluttered with regional parties divided both 
horizontally and vertically and loyalities always 
shifting. The pattern is a coalition Ministry, if 
no single party succeeds in securing a majority. 
If the coalition breaks up or the Chief Minister 
ceases to command a majority and is defeated on 
an adverse vote, there can be no legitimacy in 
asking for dissolution. If such demand is con- 
ceded there shall be a series of mid-term dec 
tions in the State as the life of acoalition Minis- 
try is always precarious. In such circumstances, 
the Governor is within his right to decline to 
accept the advice of the Chief Minister to dissolve 
the State Assembly. The Governor has again 
the right to dissolve the Assembly if the Chief 
Minister ventures to take shelter under Article 
174(1), which allows a gap of six months bet- 
ween two sessions, when he had lost the majority 
support either because of defections or because 
some of the constituent parties in the coalition 
Government withdrew from it and in spite of 
the advice of the Governor to establish his maj 
rity on the floor of the Assembly. In e Ro 
eventuality before ordering dissolution © aue 
Assembly, the Governor may assess the ran 
ties of forming an alternative government. ie 
it involves the risk of horse-trading, not à T 
phenomenon in State politics. 


Discretion is neither arbitrary nor capricious 
But acting in discretion does not mean acting 
arbitrarily or capriciously. Discretion in its 
ordinary meaning signifies unrestricted exercise 
of choice or will; freedom to act according to 
one’s own judgment. “But when applied to 
public administration, it means a power or iss 
conferred upon them by law, of acting offici y 
in certain circumstances according to the er 
of their own judgment or conscience uncontro' e 
by the conscience or judgment of others. Discr 
tion is to discern between right and wrong, mE 
therefore whoever hath power to act at discre 
is bound by the rule of reason and law - 
cretion must, therefore, be exercised honestly on 
judicial grounds and substantial reasons. 
— 


22. Temlin Law Dictionary. 
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Constitution meant the Governor to act general- 
ly on ministerial advice but reserving to himself 
certain discretionary powers to be exercised by 
him untrammelled by ministerial control.* At the 
Governors’ conference in November, 1970 Mrs. 
Indira Gandhi told the Governors, "You can be 
the guide, philosopher and friend to your res- 
pective governments, while also discharging your 
constitutional responsibilities".* Some of these 
responsibilities are in express terms whereas 
others flow ineluctably from the Governor's posi- 
tion as a constitutional head of the State func- 
tioning under a parliamentary system. 

The Constitution vests in the Governor the 
following discretionary powers and these are 
spread over in different parts: 

(1) The appointment of the Chief Minister 
[Artide 164(1)]; 
(2) Dismissal of Ministers [Article 164(1)]; 


(3) Dissolution of the Assembly [Article 


174(2)(b)]; 
(4) Requiring the Chief Minister to submit 
information relating to legislative and 
administrative matters [Article 167(b)]; 
(5) Requiring the Chief Minister to submit 
for the consideration of the Council of 
Ministers any matter on which a deci- 
sion has been taken by a Minister but 
which has not been considered by the 
Council of Ministers [Article 167(c)]; 
(6) Withholding assent to the Bill passed by 
the Legislature and sending it back for 
reconsideration [Article 200]; 


23. Tho Vice-President, G.S. Pathak, inaugurating 
the symposium on the “Role and position of 
Governors and Centre-State Relations,” organi- 
səd by the Indian Parliamentary Association at 
Now Dolhi, on May 2-3, 1970, said that the legal 
position of the Governor did not admit of much 
oontroversy:— The Governor is a link between 
the Centre and the States. He fills a dual role. He 
is the constitutional head of the State to which 
he is appointed and in that capacity he is bound 
by the advice of the Council of Ministers of the 
State except where he is required by the Con- 
stitution, expressly or impliedly, to exercise his 
diseretion.”” 

24. President V.V. Giri told Governors not to allow 
themselves to be guided by political pressures or 
party interests. “Their business is to see that 
thay function strictly within the four corners of 
the Constitution and according to their best 
judgement and ability in the interests of the 

eople whom they are pledged to serve.” Indian 
zpress, New Delhi, November 21, 1970. 
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(7) Reserving a Bill duly passed by the State 
Legislature for the assent of the Presi- 
dent [Article 200]; 

(8) Seeking instructions from the President 
before promulgating an Ordinance deal- 
ing with certain matters [Article 213(1)]; 

(9) Submission of a Report to the President 
advising breakdown of the constitutional 
machinery in the State [Artidle 356], 
and 

(10) In the case of the Governor of Assam, 
certain administrative matters connect- 
ed with the Tribal Areas and settlement 
of disputes between the Government of 
Assam and the District Councils of an 
autonomous district with respect to 
mining royalties [Schedule Sixth Paras 
9(2) and 18(3)]. 

Alexanderowicz expressed the opinion that in 
the exercise of his functions in the undefined 
field the Governor will be under the complete 
control of the President. He advanced the argu- 
ment that if a Governor chooses to exercise his 
discretion independently of the President and 
for that matter the Union Government, the Pre- 
sident will be entitled to withdraw his pleasure 
of continuing the Governor under Article 
156 (J But this is not a correct appraisal. It 
is a well-recognised principle of constitutional 
law that an authority vested with constitutional 
and statutory powers must exercise powers on his 
own judgment even where they are discretionary. 
If he does not exercise his judgment and acts on 
the dictation of some other authority, the exer- 
cise of such power would be bad and the action 
of the Governor is justiciable in courts. In the 
exercise of his discretion, therefore, in appointing 
the Chief Minister or in removing him from 
office or in dissolving the State Assembly or even 
in recommending to the President the taking 
over of the State Government under Article 356, 
the Governor must act on his own judgment. 
It will be unconstitutional and unlawful for the 
President, that is, the Union Government, to try 
to interfere or influence the exercise of discre- 
tion by the Governor. 

But the decision of the Supreme Court, con- 
firming the judgment of the Bombay High Court 
in the Antulay case, that the Governor on his 
own, that is without reference to the State Coun- 


25. Alexanderowiez, N.H., Constitutional Develop- 
ment in India, p 145. 
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cil of Ministers or the President, to allow or 
disallow prosecution of a Chief Minister cr a 
Minister has given an unprecedental dimension 
to the Governors exercise of discretionary 
powers. The Bombay High Court had given 
that power to the Maharashtra | Governor, 
but the Supreme Court judgment accords to it 
the sanction of national acceptability. The Sup- 
reme Court decision is important for various 
other reasons also, The discretionary power 
given to Governors in the Antulay case is a classic 
ilustration of law-making by a court judgment. 
The Court, not a constitutional amendment, has 
expanded the Governor's exercise of discretionary 
power at the expense of the State Council of 
Ministers and the Union Government; a situa- 
tion that the Constitution-makers had not visua- 
lised. When the parties governing at the Centre 
and in a State are different, the State Govern- 
ment will have reason to be apprehensive about 
the Governors exercise of discretionary power. 
When Jagan Nath Kaushal, the then Governor 
of Bihar, allowed the prosecution of Dr. Jagan- 
nath Mishra, his decision must presumably had 
been guided by the advice of his Council of 
Ministers and approval of the Union Govern- 
ment as the Janata Government then ruled both 
at the Centre and in the State of Bihar. More- 
over, the Constitution prescribes a scheme of 
government under which the Governor's discre- 
tionary powers, except those which are expressly 
specified in the Constitution, are strictly limited 
and they are the usual powers that a parliamen- 
tary system of government vests in the Head of 
a State. Even under Article 356 the Governor 
simply assesses the situation and sends his report 
to the President whose decision is decisive. The 
Supreme Court's judgment in Antulay case modi- 
fies the scheme of government as set up by the 
Constitution and thereby disturbs the balance of 
power vested in the Governor by the Constitu- 
tion. There is also a possibility that such an 
addition in the Governor’s power may strain the 
working relationship of the Governor and his 
Chief Minister where two are at odds with cach 
other. The supporters of State autonomy may 
see in this decision diminution in State power. 


THE NON-STATE FIELD 
Governor as representative of the Union 


The functions of the Governor in the ron- 
State field are embodied in Part XI of the Con- 
stitution. Artide 256 enjoins that the executive 
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authority of a State shall be so exercised as to 
ensure compliance with the laws made by Par- 
liament. Article 257 provides that the executive 
power of a State shall be so exercised as not to 
impede or prejudice the exercise of the execu- 
tive power of the Union and the executive power 
of the Union extends to the giving of directions 
to a State as may appear to the Union Govern- 
ment to be necessary for that purpose. The exe- 
cutive power of the Union also extends to giving 
directions to a State for the construction and 
maintenance of means of communications declar- 
ed to be of national or military importance, and 
also for giving directions to take measures for the 
protection of the railways within the State. 
Under Article 258 the Union Government may 
entrust the State Government or its officers func- 
tions in relation to any matter to which the exe- 
cutive power of the Union extends. 


All these provisions unprecedentedly widen the 
authority of the Union Government and restrict 
both positively and negatively the executive 
authority of the State Governments. The sanc 
tion behind the directions of the Union Govern- 
mentis the provisions of Artide 365. It provides 
that if a State Government fails to comply with 
or to give effect to any directions given by the 
Union Government the President may declare 
the failure of the constitutional machinery in 
that State and may assume to himself all or any 
of the functions of the State Government. It 
means that the authority of the Union Govern: 
ment runs parallel to the authority of the State 
ure from the 
government in à 


to these matters the Governor cannot act 
advice of his Council of Ministers if it runs 
counter to the direction o 
ment. For the proper carrying out © 
directions, he may so distribute the business © 
the Government that the directions are fully 
carried out. In the last resort, be my pug 
mend to the President to declare breakdown o 
the constitutional machinery of the State. 


— T k- 
The role of the Governor 1s significant to 


ed when he performs the constitutional 5. has 
report to the President whether 4 acing ee 
arisen under which the Government of * the 
cannot be carried on in accordance 
provisions of the Constitution and, ? 
the State should come under the president s 
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Inis constitutional power of the Governor has 
become extremely controversial. Although the 
Constitution empowers the President to take 
over the Government of a State without the 
Governors report if he is satisfied that such a 
course should be taken under Article 356, all the 
thirty-six cases, prior to the dismissal of the 
Ministries and dissolution of the nine State 
Assemblies in April 1977, and once again in Feb- 
ruary 1980, by the President himself," are cases 
on which action had been taken on the reports 
of the Governors. It is pointed out that it is 
here that the Union Government can pressurize 
the Governor to report in such a manner that 
the State Government could be dismissed and 
the dismissal of Charan Singh Ministry in 1970 
in Uttar Pradesh is familiarly cited. But Charan 
Singh himself in his capacity as the Union Home 
Minister, attempted to pressurize some of the 
Governors of nine Northern States in which 
Assemblies were desired to be dissolved in April, 
1977, and the Bihar Governor, Jagan Nath 
Kaushal, did not submit to such pressure. Dis- 
missal of Karunanidhi Minisrty in Tamil Nadu 
in January 1976, and of Dev Raj URS Ministry in 
Karnataka in December 1977, are two other 
notable examples of inspired reports of Gov- 
ernors of both these States. Gyani Zail Singh the 
then Home Ministerin 1980, didnot pressurize 
the Governors for the dissolution of the nine 
Assemblies in 1980. It was done on the satisfac- 
tion of the President himself, but, Gyani Zail 
Singh took the unusual step to pressurize the 
Governors, who had been appointed by the 
Janata Government, to resign. In a Press inter- 
view he said, "It is important for all political ap- 
pointees including Governors to resign imme. 
diately after a change of Government at the Cen- 
tre. At least democratic traditions demand it." 
Zail Singh's argument was a bad and ill-conceiv- 
ed logic in the context of a federal polity. The 
Constitution-makers stressed the position of the 
Governor, as "a sagacious counsellor and adviser 
to the Ministry," and strongly refuted the criti- 


: cism that the Governor would be an agent of the 


Centre. Gyani Zail Singh nullified the intentions 
of the Founding Fathers by actually acting on the 
thesis that he expounded. 


The intention of the Constitution-makers was 


26 The States were: Punjab, Himachal Pradesh. 
Haryana, Uttar Pradesh, Madhya Pradesh, 
Bihar, West Bengal, Orissa and Rajasthan. 
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that while sending his report to the President 
the Governor wouid act on his own judgment. 
It is certainly an improper use of his constitu- 
uonal power, if the Governor acts under pressure 
of any kind or dictation from any quarter. The 
President, that is, the Union Ministry, too must 
act bona fide and reasonably. He must have 
authentic material and convincing data with him 
to sustain his judgment thet the Government of 
a State cannot be carried on in accordance with 
the provisions of the Constitution. If the judg- 
ment of the Governor in making his recom- 
mendation seems to be coloured, insufficient or 
lacks authority, the President should not accept 
the Governor's recommendation and exercise his 
own independent judgment. If the Governor 
and the President both do not act bona fide and 
reasonably and on material which can constitu- 
tionally sustain their action, redress can be sought 
in a court of law. Dismissing suits by the State 
Governments, on the dissolution issue in 1977, 
Chief Justice M. H. Beg stressed that the Sup- 
reme Court had never abandoned its constitu- 
tional function as the final judge of constitu- 
tionality of all acts purported to be done under 
the authority of the Constitution and it had not 
refused to determine question of either of fact 
or law so long as it had found itself possessed of 
power to do it and the cause of justice capable 
of being vindicated by its actions. 


‘The imposition of the President's rule in the 
States of Rajasthan, Haryana and Uttar Pradesh 
after the elections of 1967, presents a revealing 
study. An impression went round that Governor 
Sampurnanand acted as a partisan and the Con- 
gress Government at the Centre had designed to 
come to the aid of the Rajasthan Congress Legis- 
lature Party, which was plagued by defections 
and faced with hostile Opposition, by imposing 
the Presidents rule within a few hours of its 
assumption of office. "The Haryane non-Congress 
Government headed by Rao Birendra Singh fell 
on March 21, 1967 a prey to the latest sickness 
in Indian politics—opportunistic politicians who 
oscillate across the floor of the Legislature un- 
inhibited by any principle. Although Rao's 
Ministry commanded forty members in an effec- 
tive Assembly of seventy-eight, the Governor 
dismissed the Ministry and the President's rule 
was imposed. In his report to the President the 
Governor wrote, “majority of today can be a 
minority of tomorrow and cannot be relied 
upon“. But a sordid drama was enacted in 
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Uttar Pradesh, when on September 29, 1970 the 
Governor sent his report recommending imposi- 
tion of the President's rule. President Giri was 
on a visit to the Soviet Union and he signed at 
Kiev (Ukraine) on October 1 a Proclamation 
taking over the administration of Uttar Pradesh. 
The document along with the Governor's report 
was brought from Kiev by a special courier and 
the President's rule was imposed on October 2. 
The Samyukta Socialist Party's move to impeach 
the President was based on the ground that he 
had not asserted himself enough, and had with- 
out objectively applying his mind to the Uttar 
Pradesh situation “rubber-stamped the illegal 
Union Cabinet decision based on an incompetent 
report by the Governor”. But not a little finger 
was raised when the Tamil Nadu Chief Minister 
was dismissed in January 1976, perhaps it was 
due to Emergency. 

'The Governor not being a representative of a 
party, but the representative of the people of 
the State as a whole, should keep himself off 
politics. As an impartial umpire his work is to 
see that the game of politics is played according 
to the -rules, leaving the politicians to fight out 
the disputes amongst themselves. He should not 
conduct himself in a manner which suggests that 
he is inclined to support one party at the ex- 
pense of the other. The rigours of Article 356 
can be mitigated once the public is convinced 
that the Governor is in a position to exercise 


his own judgment unfettered by pressures from 
the Centre. 


This problem involves two inter-connected 
issues. "The first is the appointment of a Gover- 
nor and the second relates to his removal from 
office. In order to give true meaning to the 
office of the Governor, it is imperative to choose 
à proper person for filling the office. It should 
not be treated as a last refuge of politicians who 
were either rejected at the polls or pushed out 
of leadership by more dynamic rivals in the 
party. Nor should the Governorship be treated 
as a sort of cold storage of politicians who could 
be brought into active politics when deemed ex- 
pedient" 1f a Governor becomes an active poli- 
tician and even partisan as Ajit Prasad Jain,” 


27. Jogondra Singh, Governor of Rajasthan, and 


R.D. Bhandare, Bihar Governor, were drafted 


by the Coi to contest tho 1977 i 
the House of the People. nee 


28. Ajit Prasad Jain, Governor of Kerala, took activo 
part while in offic» in canvassing support for Mrs. 


Constitutional History of India 


Sampurnanand, Gopala Reddy, Govindanarain, 
G. D. Tapase and Mrs. Jyothi Venkatachallam, 
Governorship forfeits popular confidence and 
dignity of the office vanishes. They really sur- 
render themselves to their benefactors at New 
Delhi. It is, therefore, highly desirable that out- 
standing persons in the political, social and edu- 
cational life of the country, with an unimpeach- 
able reputation of honesty of purpose and con- 
viction, and who are not controversial figures 
should be appointed to this august office. 


Girja Shankar Bajpai, H. P. Modi, K. M. 
Munshi, Mrs. Sarojini Naidu, Sri Prakash and 
Kailash Nath Katju, who adorned the Raj 
Bhavans in the early period after Independence, 
are some of the shining examples who exercised 
a healthy influence in an unseen manner over 


Indira Gandhi's election as the leader of the Con- 
gress Parliamentary Party as against Morarji 
Desai, the other candidate for the office. Jam 
realised the anomaly of his position and sent in 
his resignation. The Statesman, New Delhi, wrote 
editorially, It is difficult to find mitigating cir- 
cumstances in the affairs of Mr. Jain’s rosignapion 
from the Governorship of Kerala, except mi 
prompt acceptance by the President. . . + 
fact remains that Shri A.P. Jain was canvassing 
for a contender in the contest for the Leu. 
Ministership while still the Governor ofa et 
if this is not a deplorable departure from the udi 
existent but widely understood code of opu 
for Governors, it would bo interesting to Tia 
what it is. Mr. Jain crownedhis grave impop p 
with somathing indistinguishable fromirronp 
bility. He took the plane to Delhi at a 1 uis 
tho rice ration for the people of Kerala — below 
down to four ounces a day, which i$ We 9e us 
subsistence level. Distress was spreading he 
and this was the moment chosen by Mr. 125 polii 
Chiof Executive under President 8 Rule, sche 
tical work in the Capital not even party } 
work but partisan political work. UE - 
N.V. Gadgil, Punjab Governor, public dire- 
cortain remarks deploring the movemen ment in 
et action against the Communist Ser quls F 
Kerala. The Tribune, Ambala epee the 
1959. The Punjab Governor also saic titled 
Communiat Government in Kerala 
to continue in office for five years mand. Prime 
voted out or resigned of its own ace Pross con- 
Minister Jawaharlal Nehru said in his governors 
forenceon July, 1959, that someo ifa before their 
who had led an active political life 0 nsi- 
appointment and were familar with t entails, 


ant "unhappy precedents”. ai 
Times, New Delhi, July 8. e the creed of the 
occasion Gadail publicly criticised the the Punjab 
Swatantra Party and the Chairman 2 in the 

organiaation of the Party criticised ive politios 
the Governor's participation in ee 
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the administration and affairs of their States. 
They functioned as elder statesmen outside the 
clash of party or parochial interests, though they 
were political appointees. Even during the near 
recent times Nawab Ali Yavar Jung, C. P. N. 
Singh and D. C. Payate are still remembered 
with respect and affection. Nawab Ali Yavar 
Jung, Governor of Maharashtra, had a bearing 
and mind that evoked the affection of all and his 
advice was always valued. C. P. N. Singh, who 
earlier served in the Punjab and was recalled 
early in 1980, to Uttar Pradesh after years in 
retirement, had the reputation, despite his 
known failings, of a man with a mind of his own 
and who exuded authority. Pavate minced no 
matters and was straight and frank He com- 
manded unequivocal respect and admiration 
from the Akali-Jan Sangh Coalition Government 
in Punjab. But there is a qualitative change in 
the calibre of the present-day Governors, not 
because most of them are political appointees, 
but because some of them are "utterly and iu- 
corrigibly unfit for anything except to use their 
Raj Bhavan opportunity as a rest cure". Poli- 
tical appointees in the past were neither 
physically nor mentally decrepits. Morarji 
Desai's Government, however, seems to have a 
weakness for Heads of State who had long ceas- 
ed to function on ally cylinders", but carried 
their own fads to become the norms of their 
official residence and style of life. The Tamil 
Nadu Governor, Prabhudas Patwari brought the 
office of the Governor into contempt with anti- 
diluvian ways He disregarded the rules and 
norms that go with the name of the place and 
position and rigidly introduced his own philo- 
sophy of life in the Raj Bhavan. 

The tenure of the office of the Governor is 
equally important. A Governor holds office for 
a period of five years or he may be removed car- 
lier as he holds office during the pleasure ofthe 
President. It has been rightly suggested that in- 
dependence of the Governors in the perform- 
ance of their duties and functions can be secured 
if the term of office is not extended beyond the 
prescribed period of five years and they are not 
eligible for any future assignment after their 
retirement either under the Union or a State 
Government. Holding the office at the pleasure 
of the President, which really means the pleasure 
of the Union Ministry, the lure to get extension 
and the attraction of an equally lucrative and 
prestigious assignment after retirement induce a 
Governor to become subservient to the Union 
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Government, Accordingly, a provision in the 
Constitution should be made for a term of five 
years only and he must not be removed from 
office unless it be for proved misbehaviour. 

‘Lhe removal from office of Tamil Nadu 
Governor, Prabhudas Patwari, in October 1980, 
followed by Rajasthan Governor Raghukul ‘Tirak 
in August 1981, and the resignation of West 
Benga: Governor Tarloki Nath Singh on the 
advice of Union Home Minister Gyani Zail 
Singh“ in September 1981, have set dan- 
gerous precedents, Such removals vitaily invoive 
the dignity of the office of the Governor 
and more so wnen the removal is arbitrary and 
capracious exercise of power. Appointed by the 
President, the Governor holds office under the 
Constitution during “the pleasure of the Presi- 
dent”. But the expression "pieasure" does not 
gave a carte blanche lor arbitrary action. The 
Constitution also uses the same expression in 
Arucle 75(2) for the tenure of the Ministers 
vis-a-vis the President and a similar expression 
in Article 164(1) regarding the Ministers in the 
States vis-a-vis Governors. Ihe Supreme Court 
remarked that there is no worse way to read a 
Constitution literally. The President can in no 
way dismiss a Governor without a cause than he 
can the Prime Minister or a Union Minister. 
The nature of the cause would vary with the 
office, but in each case there must be an assign- 
ed cause appropriate to the office and acceptable 
to law. 

The issue of removal of the Governor was 
debated in the Constituent Assembly on May 31, 
1949. Ambedkar rejected the suggestion that 
"certain grounds should be stated in the Consti- 
tution itself for the removal of the Governors". 
But he did not reject the necessity for the exist- 
ence of “legitimate ground" for removal. He main- 
tained that this was unnecessary since the Presi- 
dent had already the power given to him in 
general terms to remove a Governor from office 
and it seemed, therefore, "quite unnecessary to 
burden the Constitution with all these limita- 
tions stated in express terms when it is perfectly 
possible for the President to act upon the very 
same ground under the formula that the Gov- 
ernor shall hold office during his pleasure". 
Earlier, T. T. Krishnamachari, another member 


29. Statement by T.N. Singh at Varanasi on Septem- 
ber 15, 1981 and as reported in the Times of 
India, New Delhi, September 16, 1981. 

30. Constituent Assembly Debates, Vol. VIII, p. 474. 
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of the Drafting Committee, had, inter alia, told 
the Assembly Members that if it was considered 
necessary that "the Centre must have some 
powers reserved for itself in order to ensure 
good government in the provinces', those powers 
can be provided for. But, he immediately added, 
“There is no need for us to adopt an outworn 
system, a system which has grown, because of 
historic traditions, because of that figment of 
imagination which was actually translated into 
practice by British Ministers, namely, the pre- 
servation of the prerogative of the Crown in the 
Dominions". 

"phe framers of the India’s republican Consti- 
tution, as A. G. Noorani says, “declined to give 
the expression ‘during pleasure’ (from the Latin 
“doranie bene placito ') the significance it has 
in English law in regard to the Crown's powers 
since the feudal era“. The Supreme Court made 
an authoritative exposition on May 4, 1979, in 
Dr. Raghukul Tilaks case when his appoint- 
ment as Governor of Rajasthan was challenged. 
The Court said, “It is no doubt true that the 
Governor is appointed by the President which 
means in effect and substance the Government 
of India, but that is only a mode of appoint- 
ment and it does not make the Governor an 
employee or servant of the Government of India. 
So aiso it is not material that the Governor holds 
office during the pleasure of the President. It is 
a constitutional provision for the determination 
of the term of office of the Governor and it does 
not make the Government of India an employer 
of the Governor.... This office is not subordi- 
nate or subservient to the Government of India. 
He is not amenable to the direction of the Gov- 
ernment of India. His is an independent vons- 
titutional office which is not subject to the «on- 
trol of the Government of India. He is consti- 
tutionally the Head of the State...." A Head 
of the State cannot be removed from office arbi- 
trarily and it was not the intention of the 
Constitution framers to leave him unprotected 
against arbitrary dismissal as in the case of 
Patwari, Tilak, and T. N. Singh. 


It is also of fundamental importance that 
healthy conventions may be evolved to guide the 
Lato TM exercise of his discretion in the 
un It is important that a 
healthy code of bush ur be prescribed to 
enable the Governor to independently discharge 
his responsibilities to the President under Arti- 
des 356 and 357 and other emergency provisions. 
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Ashoka Sen suggested that a body of cons 
titutional experts should be set up representing 
Parliament, the State Legislatures and also the 
Union Government and the State Governments 
“which should be charged with the duty of 
drawing up a code of conduct guiding the 
President and the Governors in the exercise of 
their respective functions under the emergency 
provisions of the Constitution? During the last 
thirty-four years, excluding dissolution of nine 
State Assemblies in April 1977, and once again 
of the same number in February 1980, the Presi- 
dent had taken over the State Governments 
more than fifty times and consequently, there 
exist a large volume of precedents on this ques- 
tion though the precedents of 1977 as well as 
1980 are bad enough. 


The Draft Constitution contained an Instru- 
ment of Instructions for the Governors and the 
Constituent Assembly had adopted it as well as 
the provision dealing with it. But both were 
omitted subsequently. It was felt that the matter 
should be left to conventions rather than to put 
it in the body of the Constitution as 4 Schedule. 
The Provincial Constitution Committee had re- 
commended that in the appointment of a Gov 
ernor and his relations with Ministers, a 
Governor would generally be guided by A 
conventions that develop with responsible gor 
ernment and those were to be explicitly set ou 
in a schedule to the Constitution, replacing the 
Instrument of Instructions issued by the bat 
under the Act of 1935. At the same ume, *. 
Committee observed that these conventions wer 
not to be followed in their entirety 2 ril 
Governor was to act in certain specified 1 20 "e 
in his discretion. During the course of a gr 
years, despite the hopes expressed ^t t i 
when the Constituent Assembly decided p^ 
the provision relating to the inclusion . 
Instrument of Instructions, the eos " 
conventions of responsible quom ae politi 
fully entrenched themselves in the T o 
of the country. They have rather been 2 


New and unforeseen developments peculiar S 
India have also emerged and Gov 1 «nt 
the States have to meet and solve wIS litical 
divergent problems. Multiplicity o Prather 
parties with no firm ideological. a. Dharm 
multiply the complexities of politie. 

m Emer- 


31. Sen, Ashoka K., Role of Governor in — Indio, 
ging pattern. of Centre State Relat 
p. 71. 
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Vira, accordingly, suggested that with the condi- 
tions emerging out of the elections of 1967, it 
would be expedient if a number of constitutional 
experts could sit together, think and clarify over 
the complex problems that were facing the 
Governors relating to their functions and duties.“ 

President V. V. Giri appointed a committee 
of five Governors? on November 30, 1970, to 
consider and formulate norms under the Con- 
stitution and also to look into the question of 
providing guidelines for the Governors to ensure 
uniformity of action in identical situations. The 
Committee submitted its report on November 
26, 1971. The report, in the words of President 
Giri, represented the "pooled wisdom of all the 
Governors” and some of its condusions “will 
become the subject-matter of public discussion 
and may be even controversy". 


Governors Committee 

According to the official announcement the 
Governors Committee was asked to study and 
report on the three issues mentioned by the 
President in his address to the conference of the 
Governors on November 20, 1970, viz, the ap- 
Pointment of the Council of Ministers, the sum- 
moning, prorogation and dissolution of the State 
Legislature, and the failure of the constitutional 
machinery in a State. 

The Committee came to the condusion that 
no guidelines could be provided and that, in 
each situation, the Governor concerned would 
have to take his own decision. But it suggested 
a system of pooling of information by a special 
wing in the President's Secretariat. Such an 
arrangement, the Committee said, aimed at put- 
ting the Governors in possession of authentic 
information regarding political and constitu- 
tional developments in the States from time to 
time. The proposed wing in the President's 
Secretariat, the Committee explained, would 
ascertain all the facts and. circumstances relating 
to each situation which might arise from time 
—_— 


32. "Interview with Dharam Vira”, The Hindustan 
Times, New Delhi, October 11, 1969. 


33. Bhagwan Sahay (Jammu and Kashmir), B. 
Gopala Reddy (Uttar Pradesh), V. Vishwanathan 
(Kerala). Ali Yavar Jung (Maharashtra), and 
S.S. Dhawan (West Bengal). 

34. Before submitting the report to the President, 
the Committee decided to circulate the draft 
report to all the Governors for eliciting their 
comments so that the final report should be pre- 
pared in the light of their views. 
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to ume requiring action by a Governor in 
exercise of his powers and the reasons for the 
action taken by him in a particular situation. 
The facts as ascertained could then be confiden- 
tially communicated to all the other Governors 
with the permission of the President. | 
At the very outset the Committee categorically 
rejected the doctrine of the Governor being the 
Presidents agent. It emphatically held that the 
Governor, as Head of the State, "has his lunc- 
tions as laid down in the Constitution itself and 
is in no sense an agent of the President’, not 
even when the Government of a State had been 
taken over by the President under Artice 356. 
“The Governor does not“, the Committee ob- 
served, “by virtue of anything contained in the 
Constitution, become an agent of the President”. 
Ine Committee was opposed to legislative 
action to check defections and floor crossings for 
tuat “would interfere with the right of dissent 
and would not permit genuine cuanges of con- 
viction or dissatisfaction with the party and its 
icaaership, for example, where promises or pro- 
grammes remain untuifilied’, But the Commit- 
tee would like the iegisator who changed his 
party to seek re-eection. “This is different’, the 
Committee said, “from curbing the right of dis- 
sent or change and is in essence an extension of 
the exercise of responsibility which is at the root 
ot our Constitution’, Moraily, too, in the opi- 
nion of the Committee, “this would be the rignt 
course to adopt and may certainly restrict detec- 
tions prompted only by reasons of self-interest 
or pursuit of power # £ 
With regard to the discretionary powers of a 
Governor, the Committee felt that these were not 
exhaustive. "Even though", the Committee ob- 
served, "in normal conditions the exercise of the 


35. According to a survey, 800 defections had taken 
place during 1967-70, Eighty-five per cent 
of the defectors had crossed the floor thereby 
affecting the majority of the State Governments. 
Nearly two-thirds of these defections, it was no- 
ted, involved losses to recognised parties, thus, 
impeding proper development of a healthy and 
viable party system. But there was wholesale 
shifting of loyalties after the Janata Party’s vic- 
tory in March 1977. The leadershipof theJanata 
Party openly aieo ee such defections and 
the Law Minister Shanti Bhushan justified 
such defections on moral and political grounds, 
The reverse process started with amazing 
alacrity immodiately after the Janata Party’s 
disintegration in July 1979, and the Congress 
(I) manoeuvred it to muster its majority in 
the Council of States, f 
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Governors powers should be on the advice of 
the Council of Ministers occasions may arise 
when the Governor may find that, in order to be 
faithful to the Constitution and the law and his 
oath of office, he has to take a particular decision 
independently. It is, however, realised that, in 
the scheme of our Constitution, such occasions 
will be extremely rare". Even in the sphere 
where the Governor is bound to act on the ad- 
vice of his Council of Ministers, it does not mean, 
in the opinion of the Committee, immediate and 
automatic acceptance by him of such advice. In 
any relationship between the Governor and his 
Council of Ministers, it added, the process of 
mutual discussion was implicit, and the Governor 
"will not be committing any impropriety if he 
states all his objections to any proposed course of 
action and asks the Ministry to reconsider the 
matter". In the last resort, the. Committee said, 
"he is bound to accept its final advice, but the 
Governor has the duty to advise the Minis'ry as 
to what he considers to be the right course of 
action, to warn the Ministry whenever he thinks 
that it is taking wrong step, and to suggest to it 
to reconsider the proposed course of action". For 
the proper discharge of this duty, the Commit- 
tee suggested, the Governor must have authentic 
information from his own Government and from 
the Union Government. The rules of transac- 
tion of business of the State should provide for 
such information to be supplied to the Governor 
and for the Union Government itself to keep the 
Governor duly informed. 


As regards the appointment of the Chief 
Minister, the Committee thought, the leader of 
the largest single party in the Assembly (when 
no party had an absolute majority) has for that 
reason alone no absolute right to claim that he 
should be summoned to form the Government 
to the exclusion of others. The relevant test 
for a Governor "is not the size of the party but 
its ability to command the support of the majo- 
rity in the Legislature. It may be that a party, 
even though leading in relative strength in a 
Legislature, may not be able to obtain the sup- 
port of other members", In contrast, the Com- 
mittee explained, a numerically smaller party 
may command majority support with the hel 
of other parties or groups. The Governor — 
thus, first and essentially to satisfy himself that 
the person whom he invites to form the Gov- 
ernment commands or is likely to command a 
majority support in the Legislature. 
even be that the leader of the party vaia 22 
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a minority in the Legislature may also be in- 
vited to form a Government without that party 
necessarily entering into a combination with 
other parties provided that the Governor is satis- 
fied that such a minority party leader will be 
able to command the support of other parties in 
the Assembly for its policies". 


If prior to a General Election, some parties 
combine on an agreed programme or an electoral 
understanding that if such a combination gets a 
majority they will form the Government and if 
such combination does secure that majority, the 
Governor may invite the commonly chosen 
leader of the combination to form the Govern- 
ment because the electorate in returning such a 
combination in majority had already prior 
knowledge that it would be called upon to form 
the Government. The Governor in inviting such 
a leader, would be acting in accordance with 
the wishes of the electorate. Where no such 
arrangement existed among the parties prior to 
a General Election and a combination or à coali- 
tion comes into existence after the elections with 
a view to forming the Government, various diffi- 
culties, according to the Committee, arise. In 
such a case, the Committee suggested, the leader 
of such a combination should also be elected by 
all the members of the parties or groups. This 
will avoid the necessity of the Governor checking 
up with different leaders or individuals as to 
their allegiance to the leader. Today, Governors 
often find themselves in the unenviable position 
of getting conflicting lists with names overlap- 
ping and having to send for individual nee 
to ascertain their loyalty or allegiance to a p 
cular group. This had been, the Committee t 
marked, one of the most distressing features 
our political life in some of the States. Ifa 113 
vention was adopted, it was suggested, by W 
the leader of a coalition, like the leader of ke 
political party, is chosen by election at in va 
of all the members of the different parties sci 
ing the coalition, the task of the Governor 
be rendered easier. 


The Committee is opposed to non legt ting 
or nominated members of the Legislature eni 
chosen leaders and becoming chief 1 
It suggested that if, in very exceptional Pd is 
stances, "a person who is not already ele chief 
chosen as leader and is invited to be the the 
Minister, he must stand for election within 
shortest possible time and, if not elect 


ed, should 
: : ber, 
quit office forthwith”. Inviting à non- memben 
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the Committee strongly felt, is wrong, worse still 
is to nominate a person to the Legislature in 
order to make him a Chief Minister. Such a 
course “is contrary to the basic concept of parlia- 
mentary government", 


Other Ministers are appointed on the advice 
of the Chief Minister, but there should be no 
"undue delay between the Chief Minister's. ac- 
ceptance of office and his tendering of advice to 
the Governor in regard to the appointment of 
the other Ministers", the Committee observed. 
There had been instances, the Committee re- 
marked, in which, on the formation of à new 
Government, the Chief Minister was sworn in 
and the appointment of other Ministers was kept 
pending. “This practice is dearly unconstitu- 
tional because Article 163(1) speaks of the 
Council of Ministers, and the Chief Minister by 
himself without even a single other Minister, 
cannot be said to constitute a Council of 
Ministers”. 


As far as the Governor's pleasure is concerned, 
the Committee was of the opinion that the test 
of confidence in the Ministry should normally be 
left to a vote in the Legislative Assembly. A 
Chief Minister's refusal to test his strength, when 
the Assembly is not in session, on the floor of the 
Assembly can well be interpreted as prima facie 
proof of his no longer enjoying the confidence of 
the Legislature. In such circumstances, the 
Governor "would be in duty bound to initiate 
Steps to form an alternative Ministry", If that 
is not possible, he ought to report to the Presi- 
dent, under Article 356, and recommend the 
dissolution of the Legislative Assembly. 


But what happens if a coalition breaks up, and 
the Chief Minister demands the resignation of his 
colleagues with whom he is no longer in accord 
without submitting his own resignation? The 
Committee's answer was, "when the Chief Minis- 
ter heads a single party Government, his pre- 
eminence is unquestioned, but in a coalition or 
a multi-party government, his pre-eminence is 
derived solely from agreement among the part- 
ners”. Thus, the Chief Minister in a coalition 
cannot claim the right of advising the Governor 
in the appointment or dismissal of Ministers in 
such a manner as to break the arch and yet 
claim the right to continue as Chief Minister. 
Therefore, in the opinion of the Committee, the 
Chief Minister cannot break up the coalition by 
secking to dismiss the Ministers representing the 
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patnership, and yet claim to remain in office 
himself. On the other hand, the Committee 
held that if some Ministers in a coalition 
“belonging to a particular party or group them- 
selves resign due to disagreement with the Chief 
Minister or any other reason, the Chief Minister 
may not necessarily resign". If, however, his 
majority in the Assembly is threatened by such 
resignations, it would be expected of him to 
demonstrate his continuing strength in the 
Assembly by advising the Governor that the 
Assembly be summoned within the shortest pos- 
sible time and obtaining its verdict in his 
favour", 

The Committee made a fair discussion on the 
Governor's power of dissolution and his ower, 
under Article 356, to report to the President a 
breakdown in the constitutional machinery of 
the State. On the point of dissolution the Com- 
mittee was of the view that if a Chief Minister 
clearly lost his majority in the Assembly and 
faced a no-confidence motion or had yet to get 
the Budget adopted by the Assembly, the Gov- 
ernor was not bound to accept his advice that 
the Assembly be dissolved. The Governor 
should explore the possibility of forming an 
alternative Government and, failing that, act 
under Article 356. The Committee observed 
that “recourse to Article 356 should be the last 
resort for a Governor to seek". 

Briefly stated, the Governors’ Committee has 
defined the role of the Governor in several tick- 
lish situations. It clearly states that the Gov- 
ernor will be well within his right to dismiss a 
Chief Minister, if he is satisfied, that the Chief 
Minister has lost a majority in the Legislature 
and either refuses or is reluctant to test his 
strength on the floor of the House. The Com- 
mittee also notes that the choice of the Chief 
Minister and imposition of the President's Rule. 
under Article 356, are not the only two situations 
when the Governor has to act without co nsulting 
his Council of Ministers. Other o r 


arise where the Governor may find to be 
faithful to the Constitution and | laws and 
his oath of office, he has to take his decision 


independently. 

The Committee has not wisely sought to lay 
down any rigid guidelines. Quite apart — 2 
fact that it is hardly possible to p i for 
every contingency, such guidelines may be 
counter-productive in the sense that they may 
place the Governor in a strait jacket 
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he may not be able to free himself even when 
circumstances so demanded. The Committee 
rightly remarks that "the working of the Con- 
stitution during the past twentyone years has 
exposed not so much weakness in the Constitu- 
tion or its alleged misuse by Governors as weak- 
nesses in the country's political life". Therefore, 
in the purposeful evolution of conventions in a 
Parliamentary system of Government the poli- 
tical parties, as much as the Governors, have a 
primary responsibility. It is the existence of the 
multiple parties and the development of the 
“SVD politic -amorphous coalitions brought 
together by the lure of office rather than any 
clear political principles or programmes—that has 
thrown a labyrinth of problems. 


The Committee's report, in the opinion of 
A. G. Noorani, “is a curate's egg. It is good in 
parts, inadequate in some and totally wrong in 
one major aspect. Still it is a notable contribu- 
tion and one can hope that before long an all- 
party committee will draw on it and provide a 
fairly definitive set of norms and conventions" 
The Prime Minister proposed at the Governors’ 
Conference to consult the various political par- 
ties to help evolve a code for Governors to act 
under the Constitution. The proposal did not 
take any concrete shape. 


To aid the Governors, the Committee suggest- 
ed the setting up of a special wing in the Presi- 
dent’s Secretariat to collate and make available 
authentic information regarding political and 
constitutional developments in all the States trom 
time to time. This is a valuable innovation of 
great practical utility to Governors for taking 
appropriate decisions and ensuring a certain 
uniformity of approach in establishing sound 
conventions and precedents. 


Final analysis 

The exact position and role of the Governor 
in the body politic of the country figured 
prominently in the deliberations of the Consti- 
tuent Assembly. While none advocated that he 
should be an autocrat, it was widely felt that he 
should be invested with adequate powers to 
ensure the maintenance of high standards of 
government. This view was upheld by Jawahar- 
lal Nehru and Sardar Vallabhbhai Patel. In his 
Memorandum on the Principles of a Model Pro 


36. "Governor's Role in People's Raj" Indian 


Express, New Delhi, January 16, 1972. 
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vincial Constitution prepared by the Constitu- 
tional Adviser, it was provided that there shall 
be a Council of Ministers to aid and advise the 
Governor in the exercise of his functions “except 
in so far as he is by or under this constitution 
required to exercise his functions or any of them 
in his discretion”. In a note appended thereto, 
the Constitutional Adviser observed that while 
for the most part the Governor would act on the 
advice of his Ministers, there were certain func- 
tions which even a responsible Head had to 
exercise in his discretion, namely, the choice of 
the Prime (Chief) Minister, the dissolution of the 
Legislature (in certain events) and so on.” 


'The Memorandum prepared by the Constitu- 
tional Adviser was discussed by the Provincial 
Constitution Committee, headed by Sardar 
Vailabhbhai Patel, and divergent views were €x 
pressed about the functions of the Government. 
‘The final proposals of the Committee were in- 
corporated in its report: Memorandum on the 
Principles of a Model Provincial Constitution. 
‘The report envisaged the conferment of "special 
responsibility” on the Governor besides discre- 
tionary powers. Sardar Patel, who presented the 
report to the Constituent Assembly on July 15 
1947, assured the members that vesting the Gov- 
ernor with discretionary powers would in fact be 
no invasion on the ministerial responsibility as 
it was not the intention of the Committee to 
confer on the Governor any special powers in à 
situation involving a grave menace to the p 
and tranquillity of a Province. “The ree 
tee in settling this question”, he explaine p 
tended to convey that the Governor shall E 
only the authority to report to the Union 
dent about the grave situation arising 1n 3 
Province which would involve a great mena 
the peace of the Province" As regards Sower 
discretionary powers, he asserted, that the P 
of summoning and dissolving the 
ture "is normal which is given 1. eve 
tution to a Governor, and therefore, 
nothing special about it". Mi 
cussion on the emergen Ow! á 
nor. K. M. inet ai an amendment P 
powering the Governor to take over the 
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tration of a Province when there was a great 
threat to peace and tranquillity and the Governor 
found that he could not carry on the government 
in accordance with the advice of his Ministers.” 
The Assembly adopted Munshi's amendment. 

As it emerged out of the Constituent Assembly 
the discretionary power became exercisable not 
for certain purposes but in relation to certain 
specific functions. Adopting this plan, the Draft 
Constitution specified in various Articles spcead 
over in different parts of the Draft certain mat- 
ters in which the Governor would be required 
to act in his discretion.“ This issue was con- 
sidered by a Special Committee appointed for 
the purpose at its meeting held on April 10 and 
11, 1948. It decided that in view of the change 
that the Governor should be nominated, instead 
of being elected, all references to the exercise of 
functions by the Governor in his discretion 
should be omitted from the Draft Constitution. 
The proposal of the Special Committee was how- 
ever, not adopted and no amendment was sug- 
gested by the Drafting Committee to Article 148. 

When Article 143 of the Draft Constitution 
was under consideration in the Constituent 
Assembly, H. V. Kamath moved an amendment 
seeking to delete all references to the exercise of 
discretionary powers by the Governor. But 
Ambedkar, contrary to his previous statement 
wherein he had categorically maint^ined that the 
Governor would always be required to act on 
ministerial advice,“ took a different stand this 
time. He maintained, “The retention in, or 
vesting the Governor with, certain discretionary 
powers is in no sense contrary to, or in no sense 
a negation of responsible government He ex- 
tensively cited the examples of Canada and 
Australia and opposed Kamath’s amendment. 
The Constituent Assembly supported Ambedkar 
and negatived the amendment. 

The Constitution meant the Governor to act 
generally on ministerial advice but reserving to 
himself certain discretionary powers to be exer- 
cised by him untrammelled by ministerial advice. 
Ambedkar pointed out two types of duties a 
Governor was to perform. In the first type, he 
assigned him the duty to see “whether and when 
he should exercise his pleasure against the 
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Ministry", that is, the Governor has to see that 
the Ministry continues to run the administration 
smoothly, efficiently and effectively. Secondly, it 
is the duty of a Governor to advise his Ministers, 
to warn them, to suggest an alternative and to 
ask the Government to reconsider the whole 
issue.“ But the ultimate decision should be that 
of the Coundl of Ministers. He should resist 
the advice tendered to him, but he must not 
persist. The decisions are taken by the Council 
of Ministers and it isthe duty of the Chief Min- 
ister to communicate to the Governor all such 
decisions and proposals for legislation (Article 
167). As a channel of contact and communica- 
tion, he retains to himself the old dual role of 
the Governor and must act independently of his 
Council of Ministers on all such matters on which 
he is constitutionally entitled to receive instruc- 
tions from the President. “The Governor". ex- 
plained K. M. Munshi, "is the watchdog of con- 
stitutional propriety and the link which binds 
the State to the Centre thus securing the con- 
stitutional unity of India“. 

Jawaharlal Nehru also emphasised the import- 
ance of this link between the States and the 
Union when the Constituent Assembly discussed 
the mode of appointment of the Governors“ 
Mahavir Tyagi told the Assembly members, 
“That these Governors are not to be there for 
nothing. After all we are to see that the policy 
of the Centre is carried on. "We have to help 
the States linked together and the Governor is 
the agent or rather he is the agency which will 
press for and guard the Central policy. The 
Governor being the agency of the Centre is the 
only guarantee to integrate the various Provinces 
or States. The Governor must remain guardian 
of the central policy on the one side, and the 
Constitution on the other“ That the Gov- 
ernor is an instrument of central vigilance and 
control and, accordingly, in possession of certain 
discretionary powers was authoritatively elabora- 
ted by Ambedkar. He said, “The Provincial 
Governors are required to work in subordination 
to the Central Government, and, therefore, in 
order to see that they do act in subordination to 
the Central Government, the Governor will 
reserve certain things in order to give to the 
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President the opportunity to see that the rules 
under which che Provincial Governments are 
supposed to act according to the Constitution or 
in subordination to the Central Government are 
obeyed".^ 
The concept of "agency" and “subordination” 
is a British legacy and the framers of India’s 
constitutional owned it as ameans to curb fissi- 
parous tendencies which were asserting them- 
selves rather more vigorously after independence 
in 1947. V. K. Krishna Menon told the bare 
truth that "Fratracide is a part of our national 
heritage. I fear that we do not yet realize the 
danger that lies hidden in this aspect of our 
modern being. Regionalism, communalism 
and linguism had to be  combated to preserve 
the political unity of the partitioned India which 
is as fragile today as it was then. One of the most 
important factors that weighed with the Consti- 
tution-makers to abandon the proposal for an- 
elective Governor was to ward off the danger of 
regionalism and other divisive tendencies and to 
appoint a Governor who, as Jawaharlal Nehru 
emphasised, should not be intimately connected 
with the local politics and factions in a State, 
but a detached figure; a friend and mediator. 
Simultaneously, the Governor was armed with 
iscreti power when a grave situation in- 
volving the peace and tranquillity of a State 
was threatened. 

As is dear from the proceedings of the Con- 
stituent Assembly, especially rivetting on the 
Draft article 143(2) (corresponding to Article 
163(2) of the Constitution) relating to Governor's 
discretionary power, that it was not the intention 
of the Constitution-makers to make it ob. igatory 
on the Governor under all circumstances to act on 
the advice of his Council of Ministers. Had th 
attempted it, they would have irreparably under- 
mined the federal basis of Indian polity. Their 
one aim was to make the Centre strong which 
should be capable of arresting aggressive assertion 
of State rights to the point of even breaking 
away from the Federal Centre. This tendency 
is very much in evidence since the 1967 General 
Elecion. The Deputy Chief Minister of West 
Bengal, Jyoti Basu, declared at the 44th session 
of All-Bengal Teachers Annual General Confer- 
ence on April 13, 1969, that the United Front 
Government would place their demands vefore 
the Central Government and if they refused to 
i—i — 
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provide "adequate funds to meet our special 
problems, there will be agitation in West Ben- 
gal”. Jyoti Basu also said, "we will need your 
(teachers) help and co-operation in the event of 
an agitation against the Centre“.“ A few days 
earlier the United Front Government had offi- 
cially sponsored West Bengal Bandh on the plea 
that the incident at Cossipore was part of a poli- 
tical conspiracy by a malevolent Centre to bring 
it into public disfavour and eventually to pull 
it down." The Chief Minister of Kerala and 
the Deputy Chief Minister of West Bengal, 
later publicly declared that their Governments 
would wreck the Constitution from within. 
The Akali Dal decided to tear and burn part of 
the Constitution relating to Artide 25 outside 
Parliament House on February 27, 1984. 1t is 
under these circumstances, the vigilance of the 
Governor and his assertiveness which can protect 
the Constitution and save the country from dis- 
integration. Parliamentary democracy does not 
rule out the existence of discretionary powers 
in the Head of the State and the exercise of 
these powers under exceptional circumstances 
does not make him a despot. After all Governors 
are appointed by the Centre and they are answer 
able to that authority and the Centre derives its 
authority and strength from the people. Public 
opinion is sure to become assertive if any Gov- 
ernor tries to become an autocrat. 6 
During the last decade and a half, Kn 
since 1967, when the political dimate in he 
country' changed with non-Congress Ministries 
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in the States, much discussion has agitated the 
public mind on the place of a Governor in the 
constitutional structure of India. It has been 
suggested that he plays no useful role; and is a 
non-entity; the office may as well be abolished. 
In Parliament, in State Legislatures, in the 
Press, in the public meetings much criticism has 
also been directed towards the extent and equip- 
ment of Raj Bhavans (Government Houses), and 
the elaborate arrangements that are made for a 
Governor when he goes out on tour. The posi- 
tion becomes more embarrassing when open 
criticism comes from ex-Governors and the Chief 
Ministers of the States. Mrs. Vijaya Lakshmi 
Pandit, who resigned from the Governorship of 
Maharashtra, expressed her views in an article 
which was widely published in the Press. She 
thought that the office of the Governor was en- 
tirely useless and should be abolished. She felt 
that the only thing that can induce a person to 
accept a Governorship is the salary that it car- 
ries. She also expressed her dissatisfaction with 
everything that the Governor and the Raj 
Bhavan stand for. Sometimes the criticism has 
been indecorous A Chief Minister once des- 
cribed the Governors as "nothing but expensive 
irritations". Sri Prakasa took serious exception 
to these observations and said, "It is the duty 
of us all to maintain the self-respect of one 
another. If anyone should think that he main- 
tains his self-respect when he insults someone, 
then he is making a serious mistake"" Com- 
menting upon the observations of Mrs. Pandit, 
Sri Prakasa says, "it would indeed be pity if 
any office is maintained in a democracy that 
serves no useful purpose and it will be a greater 
pity if the only thing that can induce any person 
to accept the office is its salary"? He also rebuts 
the criticism directed towards the extent and 
equipment of the Raj Bhavans and says, that 
"the Governor draws a salary which after the 
deduction of income-tax is really not very much 
higher than that of a Judge or a Secretary. If, 
therefore, the Governorship is abolished and all 
the paraphernalia maintained, then the saving 
to the public exchequer will be very little, if 
at all”. 


There are others who plead for the enlarge- 
ment of Governors’ political activities and the 
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so, no power or responsibility can be or should 
be assigned to the Governor. He should have 
merely advisory functions“. 
Dharam Vira says, “In the early period after 
independence, when there were one-party stable 
governments all over the country, the respon- 
sibilities of the Governor were merely those of 
a constitutional head. But in the present con- 
text when political loyalties are shifting fast and 
when multi-party Governments and Govern- 
ments different politically from that operating 
at the Centre are functioning his ibili 
have greatly increased“. He suggested that in 
the present context it would be desirable to 
define more precisely the powers of the Gov- 
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ernor. This would obviate to a great extent 
conflicting reaction by different Governors on 
identical circumstances. “There can, however, 
be no guiding lines”, he said, “which can cover 
all situations and in these circumstances a Gov- 
ernor will have in any case to exercise his own 
discretion and judgment. While it should not 
be necessary at all for a Governor to exercise his 
discretion in any matter other than that of the 
formation of a Government, under the present 
conditions it has become necessary for him to 
do so because of certain lacuna either in the 
Constitution or in the rules or conventions gov- 
erning the working of the Governments”. 
Dharam Vira’s proposal was that if a number of 
constitutional experts and jurists sit together 
and think over the problem, they may be able 
to work out in various circumstances under which 
it would be necessary to have greater clarity in 
regard to the functions and duties of a Governor. 
Sti Prakasa went to the extent as to maintain 
that “the only official emblem today of the unity 
of the country is the Governor. I have a feeling 
that even the President is not so”.” 


President Giri in his conduding speech at the 
Governors’ Conference in November 1970 said, 
“A Governor in spite of the difficult position in 
which he functions today and in spite of the fact 
that he may be liable to criticism, has to assert 
himself, in upholding his constitutional duty“. 
He added "while it is always open to a Governor 
to seek the views of others whenever important 
issues come before him, it must definitely be 
understood that the ultimate decision is always 
entirely that of the Governor himself’. The 
recommendations of the Committee of Gov- 
ernors, appointed by the President to advise on 
the role of the Governors, add up to a specific 
and powerful role of a Governor. The commit- 
ice noted that the choice of the Chief Minister 
and imposition of President's rule are not the 
only two situations where the Governor has to 
act independently of his Council of Ministers, 
Other occasions arise, the report says, "where the 
Governor may find that to be faithful to the 
Constitution and the lay and his oath of office 
he has to take a particular decision independent. 
ly". D. C. Pavate, Governor of Punjab, did not 


57. “Governor's Lot worsening; Re: 'aisal 
due." The Tribune, Chandigarh, April 17, 1900. 


58, The Sunday Tribune, Chan h, 
22, 1970. Ten eee 


Constitutional History of India 


accept, on two occasions? the advice to issue 
particular Ordinances. “This was a position", 
he says, "I was unable to accept..... If I had 
reason to think that there was no particular 
urgency or that it could lead to political corrup- 
tion, I sent back the ordinance or talked the 
matter over with the Chief Minister and explain- 
ed to him my difficulties in issuing the ordi- 
nance”. Pavate once did not accept the Chief 
Minister's. desire "to expand his cabinet by in- 
cluding one Jan Sangh member (of the Assem- 
bly—Bal Mukand Sharma) who was reported to 
have agreed to defect if he was sworn in as a 
Minister immedietely"" ^ Dharam Vira is of the 
view that, during the President's rule if the 
interests of the State and the people are jeopar- 
dised, regardless of the consequences, it is the 
moral duty of a Governor to take up cudgels on 
behalf of the State and its people. A Governor 
who does not do so would not be "worth his 
self", he remarks.” Pavate even suggests that “a 
convention should be established "that the Gov- 
ernors recommendation of President's rule 
would be automatically accepted by the Presi- 
dent” as “no self-respecting Governor could con- 
tinue when his advice to the President had been 
rejected“. 

The question of abolition of the office of the 
Governor does not arise.* Even if it is abolish- 
ed the day-to-day duties pertaining to the office 
of the head of the State, that is the ‘dignified’ 
functions will have to be performed by some 
one. Governor's office is really one of importance 
in the Indian Constitution. The Constitution- 
makers never intended that the office of the 
Governor should be an ornamental sinecure. 
He was not required to be an inert cypher and, 
accordingly, as the Study Team of the Adminis- 
trative Reforms Commission remarked, the 
Governor's character, calibre and experience must 
be of an order that enables him to discharge with 
r 
59. Once in 1969 when Lachhman Singh Gill was 
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skill and detachment his dual responsibilities to- 
wards the Centre and towards the State execu- 
tive of which he is the Constitutional head“ 

In the beginning things went smoothly and 
relations between Governors and the Chief 
Ministers were happy and cordial. The Union 
authorities too extended to the Governors the 
regard and consideration consistent with the 
dignity of their office. The people at large gave 
chem the respect and courtesy as in the past. 
But soon they were relegated to a position dero- 
gatory to their power and status“ The Gov. 
ernorship was converted into party spoils, the 
choicest plumbs in the patronage basket ofthe 
governing party at the Centre. Governorship 
was also treated as a sort of cold storage for poli- 
ticians who could be brought back to active 
policies when political expediency so demanded. 
If Governors become active politicians and even 
partisans, like Ajit Prasad Jain and K. K. Shah, 
Governorship forfeits popular confidence and 
the dignity of the office disappears. Sri Prakasa 
maintains however irksome the limitations of 
office of Governor may be to a person who had 
been an active politician for more than 45 years, 
"he has to submit to them. "Though one can 
sympathise with Mr. Jain, one cannot help teel- 
ing that it was not proper on his part to parti- 
cipate in controversial politics while he held the 
office of Governor". 

When “the defeated Generals" of the vic- 
torious army are raised to the position of autho- 
rity and dignity as a consolation for their elec- 
toral and other discomfiture, it is small wonder 
65. Report of the Study Team of the Administrative 


Reform: Commission on Oentre-State Relationship 
Chap. XVIII, p. 272. 

Sri Prakasa gave a matter of fact analysis of the 
change. Ho says Things began to change. 
Jawaharalal Nehru was the Prime Minister. He 
quickly grow to be a world figure during his office 
and withhis personality and influence, he became 
the virtual and all powerful ruler of the land. 
Even the Presidenthad to take a second place 
not only 1n matters pertaining to administration 
but also in official and social celebrations. It was 
given out, for instance, that the highest in the 
station should take salute on ceremonial occas- 
ions, but, for instance, it was always the Prime 
Minister who took it at the Red Fort in 
Delhi. The President, Dr. Rajendra Prasad, who 
should ordinarily have done so, used to leave 
Delhi on that day. and receive the salute at 
a State capital instead. Tho position of the 
Governors also deteriorated." Sri Prakasa, 
"Governor's Lot Worsening: Reappraisal 
Overdue.” The Tribune, Chandigarh, April 27, 
1969. 

Sri Prakasa, State Governors in India, p. 66. 
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that such men are least concerned with their 
duties and obligations and readily surrendered 
themselves to the domineering Chief Ministers 
in their respective States and to their benefactors 
at New Delhi. Sri Prakasa wrote that Jawaharlal 
Nehru "not only dealt with the Chief Ministers 
over the heads of the Governors, but in some 
cases, to my personal knowledge, he gave autho- 
rity to non-officials particularly ladies-to do 
things in the Raj Bhavans, which were the 
Governors ‘residence and over which he was 
supposed to have full authority—without as much 
as consulting or even informing the Governor."* 
Sri Prakasa takes another instance. He says, "In 
the beginning the Central Ministers took the 
place of the old Executive ^ Councillors of the 
Viceroy whose place in the warrant of precedence 
was below that of the Governors. The Prime 
Minister, however, decreed that the Governors, 
except in their own States, were lower than 
Central Cabinet Ministers." 

It is on record that many of the Chief Minis- 
ters even ignored the constitutional obligations 
under Article 167 to keep their Governors fully 
informed about the affairs of the State. Under 
the colour of "aid and advise", Chief Ministers 
arrogated to themselves the power to nominate 
Judges and Vice-Chancellors.” Complaints to 
Jawaharlal Nehru, on the occasion of the annual 


68. "Governor's Lot Worsening: Reappraisal Over- 
due,” The Tribune, Chandigarh, April 17, 1969. 
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Girja Shankar Bajpai, when Governor of Bombay, 

8 that in p capacity as the: Chancellor 
of Poona University he was not bound to accept 
the advice of his Ministry in nominating the 
members of the Senate, His contention was up- 
held by the Attorney-General. In the newly 
established Universities, as in the Punjabi Uni- 

versity, Patiala, and Guru Nanak Dev University, 
Amritsar, the Vice-Chancellors are appoin 
by the Chancellors on the express advice of the 
State Government, Similarly, Fellows are 
nominated by the Chancellor on the advice of 
the State Government, The University Acts of 
the Guru Nanak Dev University, Amritsar, 
and the Panjabi University, Patiala, 

provide that the Vice-Chancellor would be 
appointed by the Chancellor of the University 
on the recommendation of the State Govern- 
mont. Dr. Chenna Reddy, Governor of Punjab, 
in his capacity as Chancellor of the Punjabi 
University, did not accept the recommendation 

of the State Government for appointment the 
name ofa person as Vice-Chancellor and he 

Strained his relations with the Chief Minister 
and finally resigned from the office of Gover- 
nor in February 1983; University appointment 

1 Hi being ono of the many other reasons, 
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conference of the Governors and otherwise too, 
“about the high-handedness” of the Chief Minis- 
ters yielded no results. Every time, wrote K. M. 
Munshi, "the matter was mentioned at the 
Governors conference, Jawaharlal Nehru laugh- 
ed it out". Thus, in anguish, perhaps, Munshi 
described his job as Governor "to run a hotel 
and entertain guests"? The obvious result was 
that the Chief Ministers were, if not encouraged 
over, they were certainly allowed to keep in 
direct touch with the Central authorities on the 
heads of the Governors. 

The whole purpose of the Governorship was, 
thus, nullified and the intention of the Constitu- 
tion-makers that the Governor was to be a link 
between the Union Government and the States 
was defeated and the main actors in this drama 
were Nehru and the Chief Ministers themselves 
who were active participants in the various 
committees of the Constituent Assembly where 
provisions of the Constitution were actually 
hammered. But with the coming into power of 
non- Congress coalitions consisting of eight or 
nine units even fourteen, professing different 
ideologies and pursuing different objectives, after 
the General Election in 1967, in a good many 
States, and more especially what happened in 
Bengal, it dawned upon the Union Government 
and others to properly assess and appreciate the 
role of the Governor in a federal polity as in 
India, and the peculiar and diverse conditions 

. obtaining in every State essentially influenced by 
the people and their behaviour as electors and 
their representatives. One of the former Union 
Ministers who had then become Governor of a 
State exhorted other Governors “to recover their 
constitutional status“ as the Centre and the 
States were no longer controlled by the same 
party. Dharam Vira, the then Mysore (Karnataka) 
Governor, also said that it was the responsibility 
of the Governor to see that the Government of 
the State “is run in accordance with the letter as 
well as with the spirit of the Constitution. When 
political complexions of political parties change 
on account of shifting loyalties it becomes very 
necessary that the Governor should be very 
vigilant in order to ensure that the government 
is run by a party or collection of parties which 
have the majority in ther favour. He has to 
ensure that by taking shelter behind certain 
constitutional lacuna a minority government does 
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not continue to function indefinitely. He has 
also to exercise considerable discretion ^t the 
time of the formation of a government. If there 
are multi-party groups coming together this 
discretion has to be exercised very carefully to 
ensure that the group or the party which wants 
to form the Government is really in a majority 


m 


and can form a stable Government". 

President V. V. Giri, in his concluding speech 
at the Governors’ conference on November 2l, 
1970, observed, “A Governor in spite of the diffi 
cult position in which he functions today and 
in spite of the fact that he may be liable to criti 
cism, has to assert himself in upholding his 
constitutional duty"? He added, “While it is 
always open to Governor to seek the view of 
others whenever important issues come before 
him, it must definitely be understood that the 
ultimate decision is always entirely of the Gover- 
nor“. The recommendations of the Governors 
Committee assigned a specific and powerful role 
to the Governor. The Committee noted that the 
choice of the Chief Minister and imposition of 
President's rule are not the only two situations 
where the Governor has to act independently of 
his Council of Ministers. Other occasions arise 
where the Governor “may find that to be faith- 
ful to the Constitution and the law and his oath 
of office, he has to take a particular decision in- 
dependently”. 

For the functioning of the constitutional 
government in a State, the Governor provides 
the kingpin on which the entire machinery of 
the State must revolve. He summons the Legis 
lature, prorogues and dissolves it. He chooses the 
Chief Minister and commissions him to form the 
Council of Ministers. Having installed the Gov 
ernment in office, he must continue to perform 
his legal, constitutional and conventional func 
tions in order to enable the Government to be 
conducted properly and efficiently. It is his duty 
to see that the State Government functions in 
accordance with the Constitution and in cone 
formity to the directions issued by the Union 
Government in pursuance of the provisions in 
Part XI, Part XVIII and other parts of the 
Constitution. In his capacity as a representative 
of the President, the Governor must diligently 
perform his dual role of sending a report to the 
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President and if any serious emergency including 
the breakdown of the Constitution appeared to 
keep that report secret from his Council of 
Ministers. The Governor, thus, forms a stable 
link between the Union Government and the 
State Government and embodies in his office the 
machinery through which Government in a State 
may function in accordance with the Constitu- 
tion. 


In normal conditions, the Governor exercises 
his functions on the advice of his Council of 
Ministers. But consistent with the theory and 
practice of a responsible system of government, 
it does not mean immediate and automatic 
acceptance by him of such advice. In any rela- 
tionship between the Governor and his Council 
of Ministers the process of mutual discussion is 
implicit and the Governor does not commit any 
impropriety if he states all his objections to any 
proposed course of action and asks the Council 
of Ministers to consider and even reconsider the 
matter, after obtaining any clarification he in- 
tends to seek. But in the last resort, he is bound 
to accept the Council of Ministers’ final advice, 
In the oft-repeated words of Bagehot, the Gov- 
ernor has the duty to advise the Ministry as to 
what he considers the right course of action, to 
warn the Ministry whenever he thinks that it is 
taking a wrong step and to suggest to it to re- 
consider the proposed action in the light of his 
advice and warning. 


Apart from being the symbol of the State, the 
Governor is the representative of the people. 
There should at least be one functionary in the 
State to whom all parties and interests can look 
up for disinterested advice, guidance and sup- 
port. And no one can perform this function 
better than. the Governor whose office, in some 
of its responsibilities, has been conceived and 
created for this purpose. Generally speaking, a 
Governor is an elderly person who has had ex- 
perience of life in various spheres and depart- 
ments of national activity and ordinarily he is 
capable of giving advice. In India reverence to 
age is a part of her culture and, as such, the 
Governor can prove to be the best instrument of 
reconciling the differences between the Govern 
ment and the Opposition on a good number of 
measures and thereby ensure political stability 
in the State. Kailash Nath Katju, who had been 
Governor of Bihar and Orissa States, succinctly 
said, “Non-possession by the (Governors) of any 
Political powers makes no difference at all. I 
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think the Governor of a State under the Con- 
stitution can easily gain that respect and affec- 
tion from the people under his care, ifhe him- 
self leads a dedicated life’. 

But if the Governor is to judiciously exercise 
his onerous functions and duties, the President 
should appoint only those persons who are truly 
worthy of the office. Dharam Vira appropriately 
said that the "time is past when the post of 
Governor was considered to be a sinecure for 
political pensioners, inconvenient politicians or 
aging civil servants". It is now obvious, he add- 
ed, that a Governor "should be chosen with 
great care and should be people who in times 
of emergency, can deliver the goods“ 

But whatever care may be taken, promoted 
politicians seldom forget their past prejudices, 
they often make political statements which are 
highly damaging to the office they hold. In the 
General Election of 1957, no party could secure 
majority in the Orissa State Assembly. The 
Jharkhand Party promised continuous support to 
the Congress Party and the Governor, Bhim Sain 
Sachar, who had been Chief Minister of Punjab, 
called upon H. K. Mahatab to form the govern- 
ment. During the swearingin ceremony, the 
Governor was reported to have made a political 
speech. According to Surendranath Dwivedi, 
Chairman, Utkal Praja Socialist Party, the 
Governor had said that he would watch with 
“personal interest” the endeavours of the Chief 
Minister for securing a maximum of co-operation 
of others besides the present supporters.” ‘The 
Governor of Orissa, Y. N. Sukhthenkar, in 1958, 
in his anxiety to keep the Congress Party in 
office kept the resignation of the Mahatab Minis- 
try under consideration and, subsequently, al. 
lowed Dr. H. K. Mahatab to withdraw the 
resignation of his Ministry. The Governor had 
asked the Leader of the Opposition to produce 
a list of members of the State Assembly who 
would support him. He, then, went to New 
Delhi to meet the President, the Prime Minister 
and the Home Minister to apprise them fully 
of and give them his view on the situation and, 
finally, on return from New Delhi rejected the 
claim of the Leader of the Opposition that he 
commanded a majority on the ground that no 
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names of his supporters had been supplied." 
The ruling Legislative United Front Party in its 
meeting on May 21, 1972, levelled serious charges 
against the Orissa Governor Joginder Singh. It 
was alleged that, among other things, the Gov- 
ernor had allowed Raj Bhavan to be used as a 
“centre of intrigue” against the coalition Govern- 
ment. Precisely, an identical charge was level- 
led by the Chief Minister of Sikkim, Nar Baha- 
dur Bhandari, against Governor Homi Talyar 
Khan. In a complaint to the Congress President, 
Mrs. Indira Gandhi, Bhandari, who heads the 
Congress (1) Government, alleged that Raj 
Bhavan had become a “resort for the dissidents” 
(from the Congress (1) Legislative party) and the 
Governor was lending support to them to topple 
him from office. Several Opposition members 
of the Council of States (Rajya Sabha) wrote a 
letter to the President of India on August 29, 
1983, demanding admonition of Sikkim Gover- 
nor Homi Talyar Khan for “gross act of impro- 
priety” in attending the public meeting organ- 
ised by the Sikkim Congress (I) Committee and 
addressed by Mrs. Gandhi as President of the 
Party. They also enclosed a photograph show- 
ing the Governor sitting on the dias.” 

B. N. Joshi, General Secretary of the Rajasthan 
Congress (I) Committee criticised what he des- 
cribed as “partisan statement” made by Governor 
Raghukul Tilak, soon after he assumed office on 
May 12, 1977. At the Press conference the Gov- 
ernor was reported to have said that he hoped 
the Janata Party would be able to overcome its 
problems of adjustment and that it would be a 
misfortune if the party broke up.^ Referring 
to his appointment, Tilak said, he was to assume 
office on April 26, 1977, but he wanted time to 
consider whether he could serve the people by 
working for the (Janata) Party or as Governor." 
The Governor also blamed civil servants for the 
"art of sycophancy" that some of them had 
developed in the past thirty years; of course his 
reference was to the Congress regime. When 
active politicians are elevated to this high office 
they make a mess of their position. The Uttar 
Pradesh Governor, C. P. N. Singh, who had been 
recalled after years of retirement, declared at a 
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Press conference on May 18, 1980, that he would 
not allow any “irresponsible combination of 
political groups“ to form a Ministry in Uttar 
Pradesh in case no single party secured absolute 
majority in the ensuing Assembly elections. At 
the same time, he made it clear that he would 
try to ensure a stable Ministry through a “per- 
mutation of political parties which could form 
such a government"? There was a sharp re- 
action to the Governor's statement which the 
Opposition leaders described as “a threat tothe 
Opposition parties and indirect support to the 
Congress (1)”.® Departing from the address, 
approved by the Cabinet, at the joint session of 
the State Legislature on July 15, 1982, the U.P. 
Governor characterised the Opposition as “ships 
without rudders’.“ The Governor was visibly 
disturbed by Opposition boycott of the joint 
session and interruptions during his address. It 
was certainly indecorous of the Opposition to 
boycott the joint session and indulge in interrup- 
tions while the Governor was on his legs read- 
ing the address but it was equally below the 
dignity of the Office that C. P. N. Singh was 
occupying to assail the Opposition. The Gov- 
ernor represents all parties and he belongs to 
none. Jaisukhlal Hathi, Punjab Governor, à 
day after relinquishing his office, said that the 
dignity of the institution of Governor has suf 
fered over the years and added that the "only 
solution was selection of a proper man in a 
proper way“. 

Two results emerge from this analysis and 
both are closely interconnected. The integrity 
of State politics is vital for the political health 
of the country and a major corrective effort 15 
necessary to remove the distortions that have 
overcome an office of great constitutional import 
ance—the office of the Governor. During the 
past more than thirty years the office of the 
Governor has been misused and generally the 
Governors had been made handmaids not only 
of the Union Government, but also of the ruling 
party at the Centre as well. Not only the 
prestige of the office suffered a serious decline 
but politics in the States became yet more un- 
stable and unprincipled. The conventions ofthe 
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parliamentary system of government are much 
the same for the President as they are for the 
Governor and so, substantially, are constitutional 
provisions in so far as they deal with their posi- 
tion as head of a State in parliamentary demo- 
cracy. Importantly, there is another aspect of 
the Governor's position and it is the federal 
aspect. His position is a dual one. He is ap- 
pointed by the President on the advice of the 
Union Government and holds office at his 
pleasure. At the same time, he is the constitu- 
tional Head of a memberState of the federal 
Union—the eyes and ears or confidant of the 
Union Government and the conscience keeper 
of the State's Chief Minister at one and the same 
time. 

It was abundantly made clear in the Consti- 
tuent Assembly, particularly by T. I. Krishna- 
machari, that the Governor who was to be ap- 
pointed by the President was not "to be in any 
sense the agent of the Central Government". 
He emphasized this point in very clear terms 
"because such an idea finds no place in the 
scheme of the Government we envisage for the 
future". This point was reaffirmed by the Gov- 
ernors Committee in 1971. The Committee held 
that tne Governor as the Head of the State has 
his functions as laid down in the Constitution 
itself and is in no sense an agent of the Presi- 
dent, not even when the Government of a State 
has been taken over by the President under 
Article 356. But numerous instances are there 
that prove that most of the Governors have all 
these years, especially since 1969, been used as 
agents of the Centre and they had very often 
been used against non-Congress Governments in 
the States. Even Charan Singh tried to use this 
device in dismissing the non-Congress Ministries 
in the nine Northern States in 1977. 


lt is also hard to believe that the Constitution- 
framers had even in mind to place the constitu. 
tional Head of the State in so delicate a position 
and leave him unprotected against arbitrary dis- 
missal by the Centre as was done in the case of 
Prabhudas Patwari, Raghukul Tilak and T. N. 
Singh, who was “advised” to resign. Arbitrary 
dismissal really makes a mockery of federalism 
as the Governor is the Head of a member-State. 
Federalism is based on equality of status. 


It is, therefore, necessary to correct the pre- 
sent imbalance in regard to the Governor's office 
by giving him greater independence visa-vis the 
Centre. And the crux of the problem is that 
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there is something fundamentally wrong with the 
procedure of appointment of Governors. In 
view of the statement made by Gyani Zail Singh, 
the then Home Minister, in March 1980, that it 
is “proper for, all political appointees including 
Governors to resign immediately after a change 
of government at the Centre; at least democra- 
tic traditions demand it”, it is significantly neces- 
sary that the Governor's appointment should not 
be left to the caprice of the Union Home Minis- 
try. Nor should it be left to the predilections 
of the State Chief Minister. In the Lal Bahadur 
Shastri Memorial Lectures of Poona University 
on “Conflict between the Centre and States’, 
K. Subba Rao, former Chief Justice of India, 
suggested that the Governors “should be ap- 
pointed by the President in consultation with 
Ministers but on the advice of a high-powered 
body....and he should be removable only on 
basis of a verdict of misconduct pronounced by 
the Supreme Court. A Governor so removed 
should not be eligible for any Central, State 
Government position“. It is a bit cumbrous 
and seems radical reform. Nath Pai, a Member 
of Parliament, suggested that the appointment 
of a Governor should be subject to the ratifica- 
tion by Parliament. The proposal merited 
serious consideration, but the Government was 
in no mood to accept it. An innocuous proposal 
is to give the Governor a fixed term in office and 
make him removable only for proven misconduct. 
This simple reform alone will make the Governor 
far more independent than he is today. It will 
also enable him to be more candid in his deal- 
ings with the Chief Minister and pointing out 
the lapses in the State administration, 


THE COUNCIL OF MINISTERS 


The Memorandum on the Principles of the 
Constitution prepared by the Constitutional Ad- 
viser on May 30, 1947, set out the general con- 
stitutional framework for the Provinces. This 
was a few days earlier before the publication of 
the British Government's statement of June 3 
which eventually led to the partition of India. 
As in the case of the Centre, the form of gov- 
ernment provided in the Memorandum for the 
Provinces was, in the main, the parliamentary 
type in which administration would ordinarily 
be vested in the Council of Ministers responsible 
to the Legislature. The Memorandum contem- 
plated a Council of Ministers to “aid and advise" 
the Governor, in so far as functions were not 
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assigned to him in hisdiscretion and the relations 
between the Governor and his Ministers were to 
be, as nearly as possible, the same as those bet- 
ween the King and his Ministers in the United 
Kingdom. 
The Memorandum was discussed by the Pro- 
vincial Constitution Committee at its meetings 
held on June 6 to 9, 1947. By then the parti- 
tion of India had become a certainty. At its 
meeting held on June 6, there was divergence of 
opinion about the functions of the Governor. 
Some members suggested that a Governor should, 
as in the United States, have complete executive 
authority, with a cabinet nominated by him and 
answerable to him and not to the Legislature. 
At a joint meeting of the Provincial Constitu- 
tion Committee and the Union Constitution 
Committee on June 7, it was decided that the 
Provincial Executive should be of parliamentary 
type with such suitable modifications as might 


be considered necessary in the light of Indian 
conditions. 


The proposals of the Provincial Constitution 
Committee in regard to the State executive were 
generally accepted by the Constituent Assembly, 
There was, however, some difference of opinion 
regarding the manner in which the Council of 
Ministers should be constituted. Aziz Ahmed 
Khan moved an amendment proposing that the 
Governor's Ministers should be elected by the 
Provincial Assembly by means of the single 
transferable vote "in order that all the parties 
on whose behelf the Ministers would govern 
should have a hand in their appointment, to 
secure the confidence of every party in the 
Cabinet. He advocated this procedure because in 
his opinion very few of the parties were based 
on any political principles and most of them 
depended on religious distinctions. “It is absurd 
to think", he said, “that no sooner the Constitu- 
tion is framed the religious groups will dis- 
appear and parties will be formed on political 
and economic principles, It would be a dan- 
gerous experiment to think of planting the 
English system of democracy where party effilia- 
tions are based exdusively on political principles 
or of creating those conditions here“.“ 


Support for Aziz Ahmad Khan's proposal came 
mostly from certain Muslim members of the 
Assembly who were apparently anxious that the 
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Muslims should be able to secure a due share 
of representation in the Provincial Ministries. 
Syed Karimuddin said that the only way of 
stopping mutual conflict in India was that the 
members of every community should be includ- 
ed in the Ministry.” Mahboob Ali Baig em- 
phasised that the parliamentary system of demo- 
cracy was not a democratic system of government 
at all and argued that in the peculiar circum 
stances of the Provinces in India, the minorities 
and people from all sections of the population 
in a Province should find representation in the 
Cabinet.* The proposal, however, met with 
stiff opposition. Vallabhbhai Patel replying to 
the debate, said that the election of Ministers by 
proportional representation was a system in- 
consistent with and contrary to the whole 
framework of the Constitution and cut at the 
very root of democracy. The scheme of the 
Constitution as framed by the Provincial Con- 
stitution Committee contemplated joint respon- 
sibility. Any election of Ministers as suggested 
by the amendment would mean individual res- 
ponsibility and individual Ministers who would 
go their own way. The whole machinery would 
be corrupted and he urged the Assembly to reject 
the amendment.” 


The Assembly negatived the amendment and 
the proposal of the Provincial Constitution Com- 
mittee was accepted. Articles 143 and 144 of 
the Draft Constitution contained provisions 
relating to the Council of Ministers in a State. 
'The Instrument of Instructions included in the 
Fourth Schedule of the Draft Constitution was to 
govern the choice of Ministers and the 
manner of the exercise of executive authority 
of the State. The primary object of the inclusion 
of the Instrument of Instructions was to give 
effect to the recommendations of the Minorities 
Sub-Committee and the Advisory Committee on 
the issue of the representation of the minorities 
in the Ministry. These Committees, while 
rejecting a proposal that the Constitution should 
itself contain specific provision for the reserva- 
tion of seats in Provincial and Central cabi- 
nets for important minorities in proportion tO 
their population, felt, at the same time, that the 
Constitution should draw the attention of the 
President of the Union and of Governors to the 
ä 
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desirability of including as far as possible mem- 
bers of the important minorities in their cabi- 
nets." The Committee, accordingly, recom- 
mended that a Convention should be provided 
in a schedule to the Constitution on the lines 
of paragraph 7 of the Instrument of Instructions 
issued to Governors under the Government of 
India Act, 1935. The Instrument of Instructions, 
as framed by the Drafting Committee, enjoined 
on the Governor, in making appointments to his 
Council of Ministers, to appoint, in consultation 
with a person most likely to command a stable 
majority in the Legislature, those persons, in- 
cluding as far as possible members of important 
minority communities, who would be best in a 
position to command the confidence of the Legis- 
lature. He was at the same time required con- 
stantly to bear in mind the need for fostering 
a sense of joint responsibility in his Ministers. 
The Instrument of Instructions further directed 
the Governor to be guided by the advice of his 
Ministers except in relation to matters in which 
he was required to act in his discretion. But the 
proposal of including the Instrument of Instruc- 
tions in the schedule of the Constitution was 
finally dropped and it was left to conyention 
that important minority communities must al- 
ways be included while constituting the Council 
of Ministers. 


When Draft article 144 was discussed in the 
Constituent Assembly on June 1, 1949, Ambed- 
kar moved on behalf of the Drafting Committee 
an amendment that the Chief Minister would 
first be appointed by the Governor and the other 
Ministers appointed by him on the advice of the 
Chief Minister, that the Ministers would hold 
office during the pleasure of the Governor; and 
that the Council of Ministers would be collec- 
tively responsible to the Legislative Assembly of 
the State. He also moved another amendment 
seeking to delete the draft provision that the 
appointment of Ministers would be made by the 
Governor acting in his discretion. The inten- 
tion was that as in the case of the Union Coun- 
cil of Ministers, the Governor would act accord- 
ing to the accepted parliamentary practice and 
that as in the case of the Centre, joint respon- 
sibility would operate through the personality of 
the Chief Minister and the position accorded to 
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him by the Constitution. These amendmeuts 
were adopted by the Constituent Assembly with- 
out much discussion. 

But certain other amendments that were mov- 
ed evoked considerable discussion. Muhammad 
Tahir and Mohammed Ismail S*hib wanted it to 
be specifically stated that Ministers could re- 
main in office only so long as they retained the 
confidence of the Legislature; the Governor 
should not be placed in a position in which he 
could permit to remain in office persons who had 
forfeited the confidence of the State Assembly. 
Muhammad Tahir also moved amendment to 
prohibit the appointment as a Minister of a per- 
son who was not already a member of the Legis- 
lature.” Shibban Lal Saxena wanetd all Minis- 
ters to be members of the Legislative Assembly 
and he argued that it would be undemocratic 
that a Minister should be a person who could 
not win an election by adult franchise" H. V. 
Kamath, backed by Prof. K. T. Shah, again 
sought to introduce the principle that any per- 
son appointed as a Minister should dedare his 
assets. 

Summing up the views of the Drafting Com- 
mittee on these amendments, Ambedkar opposed 
all of them. There was agreement that it was 
the intention of the Constitution that Ministers 
should hold office only during such time that 
they retained the confidence of a majority in 
the Assembly. This was not expressly stated in 
the Constitution because such a provision was 
not made in other Constitutions providing for 
a parliamentary system of government and the 
words “during pleasure” were always understood 
to mean that “pleasure” should not continue 
when the Ministry had lost the confidence of the 
majority in the State Assembly. The moment 
it lost the confidence of the majority the Gov- 
ernor would use his "pleasure" in dismissing it: 


As regards the suggestion that all Ministers 
must belong to the State Assembly, Ambedkar 
explained that the scheme of the Constitution 
was that the Governor could select his Ministers 
from both the Houses of the State Legislature 
and the amendment restricting the choice to the 
members of the Assembly could not, therefore, 
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be accepted. He also opposed the amendment 
proposed by K. T. Shah and H. V. Kamath re- 
quiring the Governors and Ministers to disclose 
their assets on assuming and relinquishing their 
offices.” 


The Council of Ministers 

The Constitution provides that there shall be 
a Council of Ministers with the Chief Minister 
at the head to aid and advise the Governor in 
the exercise of his functions except in so far as 
he is by or under the Constitution required to 
act in his discretion. The Governor appoints 
the Chief Minister and other Ministers are ap- 
pointed by the Governor on the advice of the 
Chief Minister." While the Council of Ministers 
is collectively responsible to the Legislative 
Assembly of the State, Ministers hold office dur- 
ing the pleasure of the Governor. There is no 
provision in the Constitution for individual res- 
ponsibility of the Ministers to the Legislative 
Assembly. Individual responsibility is covered 
by the provision that Ministers hold office dur- 
ing the pleasure of the Governor and the 
pleasure of the Governor really means the plea- 
sure of the Chief Minister. "When a Minister 
does not agree with the policy of the Council 
of Ministers, or he does anything else which 
compromises the solidarity and stability of the 
Government, constitutional propriety as well as 
a duty demand that he should immediately resign 
when a hint is given by the Chief Minister. If 
he does not resign, then, it is the right of the 
Chief Minister to advise the Governor for his 
dismissal. Ambedkar emphasised this point in 
the Constituent Assembly. 

Joint responsibility is the first necessity of a 
responsible government and the most essential 
fact for a successful democratic administration. 
‘The Ministry is one and. indivisible and its soli- 
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darity demands a “common front” both within 
and outside the Legislature. A Minister differ- 
ing from the policy determined by the Cabinet 
must resign from the Government. If he does 
not resign, then, the decision of the Cabinet is 
as much his decision as that of his colleagues 
even if he protested against it in the Cabinet. 
It means that the Minister cannot rebut the 
criticism of his opponents on the plea that he 
did not agree to the decision when the matter 
was being discussed in the Cabinet. And for 
that matter, all Cabinet secrets must be most 
scrupulously guarded. This strict discipline in 
the responsible system of government rigidly 
insists if mature, rational and independent con- 
tribution to the policy-making is desired from 
men who are engaged in a common cause and 
who come together for the purpose of reaching 
an agreement. “It is, however, not unusual in 
our country”, says K. M. Munshi, “to find a dif- 
fering Minister's views appearing in the daily 
papers on the morning after a Cabinet meet- 
ing"* In the States differences among the 
Ministers and among some Ministers and the 
Chief Minister are more frequent and pro 
nounced than at the Centre. Factions among 
State parliamentary parties have been a rule 
rather than an exception. Intrigues against 
other colleagues and the Chief Minister have 
followed factious struggle. In almost all the 
States these have been furthered by the rift 
between the head of the political party in the 
State and the Chief Minister. When Ministers 
contradict each other, cracks appear in the gov 
ernment fabric which are injurious and possibly 
fatal to good government. When intrigues and 
factious struggle amongst the Ministers enter the 
body politic that is the end of responsible gov 
ernment and this is the hard lesson Indians have 
learnt by years of experience” 
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The number of the Ministers is not fixed. It 
is for the Chief Minister to determine the size 
of the Council of Ministers and he does so as 
the requirements of the occasion may demand. 
The only constitutional requirement is that in 
the States of Bihar, Madhya Pradesh, and Orissa 
the Council of Ministers must have a Minister 
in charge of Tribal Welfare and the same Min- 
ister may also be entrusted with the welfare of 
the Scheduled Castes and Backward Classes in 
the State. 

It has often been complained that the Coun- 
cils of Ministers in the States are unduly larg 
and it heavily burdened their exchequers. Prior 
to 1962, this criticism was untenable. Their 
number was nowhere larger than the actual needs 
of a good and efficient administration. T; 
necessities of a Welfare State incredibly expan 
the functions of Government and corresponding- 
ly the number of the Departments of the govern- 
ment. Responsible government demands that 
all Departments must be presided over by a 
political chief to see the proper implementation 
of policy and be answerable to the Legislature 
for its work. But not in the manner which 
Coalition Governments, after 1967 General 
Election, had done in a good number of the 
States. In a new and small State like Haryana, 
for instance, more or less every legislator was an 
aspirant for ministership and he defected from 
his parent party to be sworn on the same day. 
In fact, ministership was a bait to defect and 
crossing of floor had become a normal feature 
of the political life of the State raising the total 
number of the Council of Ministers to a stagger- 
ing figure of 34 of a total State Assembly mem- 
bership of 81. Lachhman Singh Gill's minority 
Government in Punjab consisted of seven Cabi- 
net Ministers, three Ministers of State and three 
Deputy Ministers. Three more Ministers were 
added after about a week of its existence, mak- 
ing a total of sixteen Ministers out of a total 
19 MLAs forming the Janata front. The Janata 
Party had issued a directive that the strength of 
the Ministry should not exceed ten per cent of 
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among a few more Akali legislators spread who 
were not included in the Ministry. An impres- 
Sion had been created that a number of Akali 
MLAs would leave the Akali Dal and form a 
Separate group, which might enter into either 
a coalition government with the Congress 
(R) or form a government with the support of 
Corema? Pavate, D.C., My Days As Governor, 
p. . 
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the total membership of the State Assembly. 
But in almost all the States where the Janata 


Party formed Government in North India the 
norm was violated and with the connivance of 
the Central Parliamentary Party. Sheikh 
Mohammed Abdullah began with seven-member 
Ministry on July 9, 1977 and within four days 
increased the number to twenty-three, the largest 
in the State history. The total number of mem- 
bers of the National Conference in the Assembly 
was 47. But Andhra Pradesh established an all 
time record when Anjiah constituted a 61-mem- 
ber Council of Ministers. There were loud 
protests and on the intervention of Congress (I) 
President the number was reduced to 45 early 
in February 1981. 

The Constitution nowhere mentioned the 
word Cabinet.” It provides for a Council of 
Ministers both at the Centre and in the States. 
The Cabinet was an extra-constitutional growth 
at the Centre and the Council of Ministers form- 
ed since 1950 made a definite distinction bet- 
ween “Ministers of Cabinet” and “Ministers of 
State“. No such distinction was made in the 
States until after the 1962 General Election. Now 
this categorisation of Ministers of different status 
is complete in all States. Even Deputy Chief 
Ministers have been appointed in some of the 
States. Uttar Pradesh had two in 1979 just as 
there were two in the Union Government. But 
it is the Cabinet Ministers alone who meet in 
a body, deliberate and formulate policy and 
constitute a Cabinet. The Cabinet Ministers 
preside over the different Departments of Gov- 
ernment and see that the policy collectively 
determined by the Cabinet is properly imple 
mented. If a Minister of State holds an in- 
dependent charge of a Department, he attends 
the meetings of the Cabinet and participates in 
its deliberations when problems relating to his 
Departmient are under discussion. Deputy 
Ministers and Parliamentary Secretaries have no 
berth in the Cabinet. Their task is to assist the 
Ministers, to whom they are attached, in their 
administrative and Parliamentary duties, The 
Parliamentary Secretaries are neither Ministers 
nor do they exercise any powers. They are as- 


99. Article 352 now reads, The President shall not 
issue a Proclamation of Emergency... -unless 
the decision of the Union Cabinet (that is to 
say, the Council consisting of the Prime 
Miaister and other Ministers of Cabinet rank 
appointed under Article 75)”. 
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signed duties as the Minister in charge of the 
Department to which they are attached may 
consider necessary. But all of them, who make 
the Council of Ministers are, members of the 
State Legislature, and if they were not at the 
time of their appointment they must get them- 
selves elected within a iod of six months, 
belong to the majority party or a combination 
of parties commanding à majority or support of 
the majority of members, and are collectively 
responsible to it. 
Dismissal of Ministry 
Dismissal of Ministry by the Head of the State 
is not an accepted axiom of parliamentary sys- 
tem of government under normal conditions. 
But if the Governor is convinced that the Minis- 
try was indulging in political manoeuvring to 
keep itself in office, and, consequently, jeopar- 
dising the interests of the State, or that it was 
engaged in activities which were likely to en- 
danger national security or unity, he can in his 
discretion dismiss such a Ministry. B. R. Ambed- 
kar's clarification on this issue to the Constituent 
Assembly left no room for controversy. Speal 
ing on June 2, 1949, he toid the Assembly Mem- 
bers, “My submission is that although the Gov- 
ernor has no function still, even the constitu- 
tional Governor, that he is, has certain duties to 
perform. His duties, according to me, may be 
classified in two parts. One is, that he has to 
retain the Ministry in office. Because the Minis- 
try is to hold office during his pleasure, he has 
to see whether and when he should exercise his 
pleasure against the Ministry. . . ." Rejecting the 
application filed by M. P. Sharma, under Article 
226, challenging the West Bengal Governor's 
order dismissing the United Front Ministry, head- 
ed by Ajoy Kumar Mukherjee, Justice B. C. 
Mitter of the Calcutta High Court held chat 
withdrawal of "pleasure" was entirely at the dis- 
cretion of the Governor. The provision of Arti- 
cle 164 (2) that the Ministers should be collective- 
ly responsible to the Legislative Assembly of the 
State, Justice Mitter ruled, did not in any man- 
ner fetter or restrict the Governors power to 
withdraw the “pleasure” during which the 
Ministers held office. Collective responsibility 
contemplated in Article 164(2), in the opinion 
of the Court, meant that Council of Ministers 
was answerable to the Legislative Assembly of 
the State.” 


100. Governor Dharam Vira explained the reason for 
dismissal. He maintained, “As far as the for- 
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‘After careful consideration of the constitution- 
al position the Kerala Enquiry Committee of the 
Indian Commission of Jurists, consisting of N. H. 
Bhagwati, former Judge, M. P. Amin, former 
Advocate-General of Bombay, and N. K. 
Nambiar, a constitutional lawyer, opined, “Where, 
therefore, the Governor is satisfied that the 
Ministerial orders are in violation of the law, 
it is not only his right, but his duty as guardian 
of the Constitution, which he has sworn to pre- 
serve, protect and defend, to correct and rectify, 
and, in the last resort, to dismiss the Ministry, 
if recalcitrant. A Governor who fails in his 
duty, must be deemed to be privy to the viola 
tion of the law; and his position will become 
wholly untenable. It may be that on the dismis- 
sal of Ministry, the Governor might be unable 
to find an alternative Ministry commanding a 
majority in the Legislature. But, in that event, 
he has the right to order a dissolution of the 
Legislative Assembly and direct fresh elections". 


'The opinion expressed on November 11, 1967, 
by a spokesman on behalf of the Union Govern- 
ment was that when in his judgment, the Gov- 
ernor is duly satisfied that the Chief Minister 
no longer commands support of the majority of 
Assembly members, he would be justified in the 
exercise of his discretionary functions to dismiss 
the Council of Ministers. In such a case, there 
can be no question of his acting on the advice 
of his Council of Ministers. ‘This action, he 
elaborated, can ‘be taken on the basis of any 
material or information available to him, even 
if such material or information might be extra- 
neous to the proceedings of the Legislative As- 
sembly. The Home Minister asserted in the 
Council of States that the discretion of a Gov- 
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Governor is more or less absolute. But 
arises when à Government in power 
some reason or the other appears to 
its majority. Normally it should be for 
Assembly to decide as to whether t 
ment enjoys majority support or not, 1 
order to decide the point it should be po' we 
for the Assembly to be called at the ear i 

ible date. The Tribune, Chandigarh, 
ber 11, p. Governor g^ 
missed the Charan Singh Ministry, altno he 
tho Chief Minister was prepared to face 


the action of the U.P. Governor, who 
was a member of the Committee. Also refer A. 
Pavate, D.C., My Days Aa Governor, P. 
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crnor was not justiciable" The Union Law 
Minister endorsed in the House of the People 
the opinion expressed on behalf of the Home 
Ministry and opined that in dismissing the Ajoy 
Kumar Mukherjee Ministry in West Bengal, the 
Governor had acted “in the interest of the coun- 
try and the Constitution. 


The Presiding Officers of the Legislative bodies 
of India, assembled in a conference on April 6-7, 
1968, at New Delhi, adopted a resolution recom- 
mending to the Government of India to take 
urgent and suitable steps to evolve conventions 
in regard to the powers of the Governors to 
summon or prorogue the Legislatures and dis- 
miss Ministers. By implication the resolutio 
had disapproved of the action of the West Bengal 
Governor in assuming to himself the power to 
judge the support of the Ministry. The resolu- 
tion stated that the question whether a Chief 
Minister had lost the confidence of the Assembly 
should, at all time, be decided in the Assembly." 
The resolution of the Conference of the Presid- 
ing Officers runs contrary to the stand taken by 
the Home Ministry and the Law Minister him 
self that a Chief Minister holds office at the 
pleasure of the Governor. The Punjab Gover- 
nor, D. C. Pavate, wrote to Chief Minister 
Gurnam Singh, who had earlier been defeated 
on the floor of the Assembly, asking him to re- 
sign at once otherwise "T would be required to 
dismiss him“. 

But the constitutional competence of a Gover- 
nor's action in dismissing an elected government 
is not open to question today. Both the West 
Bengal High Court and, later, the 
Court—which dealt with similar questions arising 
from the Governor-Speaker controversy in Pun- 
jab—clearly upheld the Governor's action in two 
Situations as 
The State of 


191. As reported in Indian Express, New Delhi, 
November 21, 1967. 
102. Speech in the House of the People, December 


4, 1967, The Times of India, New Delhi, 
December 5, 1967. 


103. As reported in the Statesman, 
April 8, 1908. 


101. Pavate, D. C., My Days As Governor, p, 131. 
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of the Legislature by the Governor was a step in 
Uic right direction. Ihe Court upheld the con: 
sututionar validity of the two Appropriation Acts 
ol the Punjab which the Punjab and Haryana 
Higu Court had earlier struck down. In anowwer 
case ot the Probationers in the Punjab Judicia, 
Service, Justices Bhagwati and Iyer hed, In ail 
his (Governors) constitutional functions, it is 
the jMinisters wno act. Oniy in the narrow area 
speciiicaily marked out for discretionary exercise 
by the Constitution, he (Governor) is unam» 
mened by the State Minister's acts and advice, 
UL course, à limited freewheeling is avanabie 
regarding choice of the Chief Munster and the 
usmussai of the ministry as in the kngusn prac 
tuce adapted to Indian conditions’. 


Chief Minister 

‘Lhe practices of the parliamentary system o. 
government and those that govern the ollice of 
the Prime Minister in Britain have been tollowed 
to a considerable extent in the working of the 
Union Government in india and the position of 
the Indian Prime Minister, like his counteipart 
in the 10 Downing Street, is unchauengcabie 
which no other colleague of his can riva, But 
the Chief Ministers in majority of the States do 
not enjoy that unique posiuon of excepuonal 
and pecunar authority. Members of tne majority 
Parties in the State Legisiatures and Munsters 
themselves have not exhibited sutticient discipline 
of soudarity and team work. Personal dillercuces, 
intra-party conflicts, clamour for offices, favour- 
1usm and even casteism, regionalism and com 
munalism are so prominentiy in operation that 
the career of a Ministry is aiways in jeopardy, 
do iong as one single party reigned supreme in 
nearty ail the States major splits between the 
groups within the party were avoided by. the 
stern hand of the Congress Parliamentary Board. 
But after the 1967 General Election, when the 
stronghold of the Congress loosened, the sprits 
hitherto curbed violently reappeared. In fact 
there was an open revolt. Even ambitious vete- 
rans either left the Congress or joined hands 
with other groups with whom they had nothing 
in common except the desire to oust the Congres, 
from. power. The situation did not appreciabiy 
improve when the Janata Party came into power 
in 1977. In the States of Bihar, Madhya Pra- 
desh and Uttar Pradesh, and Haryana there was 


an open revolt on the selection of p 
in the State Assemblies and even the Central 
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leadership was accused of partisanship and 
favouritism and in most of the cases it was true. 
One of the main factors responsible for the 
disintegration of the Congress was the mighty 
hand of the Central Parliamentary Board which 
always dictated and imposed its decisions on the 
State Legislature Party. The Board seldom a 
lowed the party to elect its leader to become a 
Chief Minister and select his colleagues in the 
Council of Ministers. The Chief Ministers were 
very often directed in the replacement of Minis- 
ters and even the Chief Minister. For instance, 
Bhim Sain Sachar in the Punjab was replaced by 
Pratap Singh Kairon. Ram Kishen was not the 
State Legislature Partys choice and he himself 
proclaimed ad nauseam that he was the “driver” 
of the High Command. The practices establish- 
ed by the Congress neither helped to uphold the 
authority of the Chief Minister nor sustained 
collective responsibility. In reality it helped to 
aggravate group manipulation and created con- 
ditions of schism in the Council of Ministers 
thereby utterly damaging the authority and pres- 
tige of the office of the Chief Minister A party 
must freely elect its own leader and the leader 
should be free in shaping his Government accor- 
ding to his own views of what is likely to work 
‘best. A leader imposed from above cannot 
command the spontaneous esteem and unequi- 
vocal loyalty of his colleagues, and his colleagues 
in the Council of Ministers should be only those 
persons who owe to their chief personal loyalty 
as well as party allegiance; the sine qua non of 
team work. An imposed leader from above 
meets the fate of Kedar Pandey and Abdul 
Ghafoor in Bihar, Ghanshyam Oza and Chiman- 
bhai Patel in Gujarat, H. N. Bahuguna in Uttar 
Pradesh, 8. B. Chavan in Maharashtra, T. 
Anjaiah in Andhra Pradesh, Jagannath Pahadia 
in Rajasthan and many others like them. 


It had become almost a principle th 
Chief Minister would be a DD ue the High 
Command, which in terms of Congress (I) meant 
its President, Mrs. Gandhi. The State legislators 
were never allowed to make their choice by a 
free and secret ballot. Either one was selected 
or some sort of nebulous consensus was sought 
to be brought about at New Delhi. After 1980 
elections to the State Assemblies it was found 
that none of the members of the majority party 
in most of the States could command sufficient 
support to hold the office of the Chief Ministers 
and consequently persons elected to Parliament 
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were sent to the States to pilot their Govern- 
ments. This happened in Rajasthan, Uttar Pra- 
desh, Orissa, Maharashtra and subsequenuy in 
Andhra Pradesh. And the test of seiection was 
ersonal loyaity to Mrs. Gandhi, which was really 
‘unfortunate as it seriously undermined the dig- 
nity of the office of the Cnief Minister. But the 
Congress (I) Party had to pay price for this 
indiscreet policy in January 1983, Assembiy elec- 
tions in the States of Andhra Pradesh and 
Karnataka. Since then Congress (1) has retreat- 
ed from this practice and the State Legislaiure 
Party elects its own leader, even if he may be 
the nominee of tne Central leadership, as was 
done in Maharashtra, Himachal Pradesh aud 
Bihar. There is another notabie change in con- 
trast to the previous method of se,ecung Chief 
Ministers. Merit and clean image of the incunr 
bent is now a trend in the ponucal management 
of the Congress G) run States. Vasanatdaua 
Patils appointment as Chief Minister of Maha- 
rashtra early in 1983, was the starting point 
followed by Chandra Shekhar Singh in Bihar 
after the ouster of Dr. Jagannath Mishra. 
Jagannath Pahadia's successor, S. C. Mathur was 
a clear improvement on him. 

There is another tendency that has prominent 
ly emerged as a result of Centre's tightened con, 
trol. In spite of the talk of decentratisation of 
power, there has been an increasing tendency to 
concentrate power and decision-making. Alter 
Independence the States were headed by stal- 
warts like B. G. Kher, B. C. Roy, K. Kamraj, 
G. B. Pant who were held in high esteem by the 
Prime Minister. Instead of their having to run 
to New Delhi for seeking advice and approval, 
they only came wnen invited for consultation on 
any key national and international jssues. 
Jawaharlal Nehru respected the federal principle 
and he allowed the States free wheeang within 
their own area of jurisdiction and consuited 
them on national and international issues. 
Latterly, this quality of the Constitution has 
been diluted in various overt and covert ways. 
The Chief Ministers retain their camp offices 
at the State Capitals and they rush to New Deshi 
for advice and consultation on trivial matters. 
All Congress (I) Chief Ministers had done well 
to note that regional satraps who try to survive 
without Mrs. Gandhi's biessings would speedily be 
cut down to size. But Mrs. Gandhi alone is not 
responsible for it. Sycophancy is not a test of 
loyalty. It is an expression of lack of self-respect 
and self-confidence and more often than not of 
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deviousnes. The obsequious Chief Ministers 
are largely responsible for  downgrading the 
position of Chief Ministership. During the days 
of Jawaharlal Nehru, Chief Ministers like Kam- 
raj Partap Singh Kairon and D. P. Mishra who 
were outstanding in their own way were never 
obsequious though they had firmly supported 
Nehru and followed his policies. 


The Constitution prescribes that it shall be 
the duty of the Chief Minister : 

(a) to communicate to the Governor all 
decisions of the Council of Ministers re- 
lating to the administration of the 
affairs of the State and proposals for 
legislation; 

(b) to furnish such information relating to 
the administration of the affairs of the 
State and proposals for legislation as the 
Governor may call for; and 

(c) if the Governor so requires to submit 
for the consideration of the Council of 
Ministers any matter on which decision 
has been taken by a Minister but which 
has not been considered by the Council. 


But once the matter so referred is approved 
by the Council of Ministers it becomes binding 
on the Governor. The Constitution nowhere 
empowers the Governor to re-open any decision 
already taken by the Council of Ministers. It is 
only the decision of an individual Minister that 
can be referred to the consideration of th 
Council of Ministers. It has been asserted that 
the provision empowering the Governor to direct 
the Chief Minister to submit for the consideration 
of the Council of Ministers any matter on which 
a decision has been taken by a Minister is not in 
accord with the principle of collective respon- 
sibility. But it is not exactly so. So long as one 
single Party commands a clear majority in the 
State Legislature and the Council of Ministers 
is a homogeneous team, the possibility of a 
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Minister taking a decision on any matter of 
policy independently of the Council of Ministers 
or taking an action on an important matter upon 
which there is no Cabinet decision or his acting 
contrary to the decision already taken by the 
Cabinet, is very rare. But when it is a coalition 
government, in which many groups combine 
without having any common basis of policy, such 
an eventuality may arise, as it did happen in 
Uttar Pradesh, Madhya Pradesh and West Bengal, 
when Ministers took action on matters upon 
which there were no Cabinet decisions and even 
made dedaration of policies which happened to 
be contrary to the decisions of the Cabinet itself. 
It is only here that the intervention of the Gov- 
ernor is needed to safeguard the principle of 
collective responsibility enshrined in the Consti- 
tution, that is, to direct the Chief Minister to 
submit for the consideration of the Council of 
Ministers any matter on which decision has Leen 
taken by a Minister. Dealing with this aspect, 
K. M. Munshi said in the Constituent Assembly, 
"there is no harm, but there is great advantage 
if the Governor exercises his influence over his 
Cabinet. As I have said we have single parties 
in the provinces now but a time might come 
when there will be many parties, when the 
Premier (Chief Minister) might fail to bring 
about a compromise between the parties and 
harmonious policies during a crisis. At that 
time the value of the Governor would be im- 
mensë and from this point of view I submit, that 
the powers that are given here are legitimate 
powers given to a constitutional Head and they 
are essential for working out a smooth democracy 
and they will be most beneficial to the Ministers 
themselves, because then they will be able to 
get confidential information and advice from a 
person who has completely identified himself 
with them and get accessible to other parties“ 3% 
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State Legislature 


The State Legislature A 

The Legislature of a State consists of the 
Goverror and one House or, as the case may be, 
two Houses. In Andhra Pradesh, Bihar, Jammu 
and Kashmir, Karnataka, Maharashtra, Tamil 
Nadu and Uttar Pradesh, there are two Houses 
known as the Legislative Council (Vidhan 
Parishad) and the Legislative Assembly (Vidhan 
Sabha)? In the remaining States there is only 
one House krown as the Legislative Assembly. 
Parliament can, by law, provide for the abolition 
of an existing Legislative Council or for the 
creation of one where one does not exist if the 
proposal is supported by a resolution of the 
Legislative Assembly passed by a majority of the 
total membership and by two-thirds majority of 
those present and voting. The procedure regard- 
ing the creation or abolitior of a Legislative 
Council is similar to the one provided in the 
Government of India Act, 1935. Ambedkar, while 
explaining the reasons for adopting this proce- 
dure, sad in the Constituent Assembly, “The 
provision of this Article follows very closely the 
prov'sion contained in the Government of India 
Act, 1935, Section 60 for the creation of the 
Legislative Council and Section 308 which pro- 
vides for the abolition. The procedure adopted 
here for the creation and abolition is that the 
matter is really left with the Lower Chamber, 
which by a resolution may recommend either of 
the two courses that it may decide upon. In 
order to facilitate any change made either in 
the abolition. of the Second Chamber or in the 
creation of a Second Chamber provision is made 
that such a law shall not be deemed to be an 
amendment of the Constitution, in order to 
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1. Although the Constitution (Seventh Amendment) 
Act, 1956, provided for the creation of a Legis- 
lative Council in Madhya Pradesh, it has not yet 
been constituted. Buti tis included in Article 
168 which states that the Legislature in Madhya 
Pradesh shall consist of the Governor and two 
Houses. 


bers of the Legislative Council in case 
1 —— 


obviate the difficult procedure which has been 
provided in the Draft Constitution for the 
amendment of the Consticution.“ 


Bicameral Legislature 
The Memorardum on 
Model Provincial Constitution circulated on 
May 30, 1947 by the Constitutional Adviser 
provided for a single chamber, called the Legis 
lative Assembly. The Note added to the Memo- 
randum pointed out that under the Government 
of India Act, 1935, the Provinces of Assam, West 
Bengal, Bihar, Bombay, Madras and the United 
Provinces had bicameral legislatures and whether 
any State was to have a bicameral legislature 
or not would probably have to be left to 
the decision of the representatives of that State 
in the Constituent Assembly. In case any State 
decided to have two chambers the second cham- 

ber would be called the Legislative Council.’ 
The Provincial Constitution Committee decid- 
ed that as a general rule, there should be only 
asingle chamber legislature in all the States. But 
the Committee agreed that two-chamber legisla- 
tures might be constituted in States where special 
circumstances existed.“ In a Note added to the 
Report, the Committee proposed that the mem- 
bers representing the different States in the 
Constituent Assembly should meet separately 
and come to afinal decision whether to have à 
second chamber for their State or not* A Sub- 
Committee consisting of B.G. Kher, Pattabhi 
Sitaramayya, P. Subbarayan and Kailash Nath 
Katju was constituted to determine the compo 
sition and mode of representation of the mem- 
a State 
— 
9. Constituent Assembly Debates, Vol. IV. p. E: 
3. B. Shiva Rao (Ed.), The Framing of India £ 
Constitution, Select Documents, Vol. II, PP: 

630.8. 
4. Ibid., p. 647. 
5. Ibid., p. 660. 
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State Legislature 


decided to have a second chamber. The Sub-Com- 
mittee recommended that the membership of the 
second chamber, which decided to have one, 
should not be more than a quarter of the total 
membership of the Legislative Assembly, and that 
there should be, within certain limits, functioral 
representation on the lines of the Constitution of 
Ireland. It was, accordingly, recommended that 
the composition of the Legislative Council should 
be : one-half of the total number of members of 
the Council to be elected on functional representa- 
tion on the Irish pattern; one-third to be elected 
by the Legislative Assembly of the State through 
the method of proportional representation, and 
one-sixth to be nominated by the Governor on 
the advice of his Ministesr. 

These proposals of the Sub-Committee were ac- 
cepted by the Provincial Constitution Committee 
and added a few more itself.“ The Constituent 
Assembly discussed the recommendations on July 
18 and 21, 1947, and were adopted with some 
amendments.’ The Constitution thus, provides a 
divergent practice of bicameral legislatures in the 
States. It also provides for the abolition of the 
Council in a State which has one or for its crea- 
tion in the State without one. But it does not 
involve amendment of the Constitution. The 
procedure, provided in Article 169, prescribes : 
or a resolution passed by a majority of the total 
membership of the Legislative Assembly and by 
two-thirds majority of the members present and 
voting either for the creation or abolition of a 
Legislative Council, Parliament enacts a law in 
deference to such a resolution. 


Legislative Councils had a chequered career 
in the States where they were established. 
Originally, Bihar, Bombay, Madras, Punjab, 
Uttar Pradesh and West Bergal in Part A States 
and Mysore among Part B States had bicameral 
Legislatures. Of the fourteen recognised States 
in 1956, ten were to have bicameral Legislatures, 
Andhra Pradesh, Bihar, Bombay, Madhya Pra- 


` desh, Madras, Mysore, Punjab, Uttar Pradesh, 


West Bengal and Jammu and Kashmir. With the 
creation of Maharashtra and Gujarat States in 
1960, Gujarat opted for a single chamber and so 
did Haryana on the division of Punjab in 1966. 
In Punjab and West Bengal the Legislative 


6. Ibid., p. 655. 

7. Ibid., pp. 660-1. 

8. Constituent Assembly Debates, Vol. IV, pp. 
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Councils were abolished in 1969. The Uttar 
Pradesh Assembly also voted for the abolition of 
the Council on April 20, 1970. But on May 4, 
just after three days, Speaker A. G. Kher con- 
firmed in the State Assembly that a formal reso- 
lution urging revocation of the abolition of the 
Council had been received by him and Uttar 
Pradesh bicameral legislature continued. In Bihar 
the Assembly passed in its 1970 Budget Session 
a resolution recommending the abolition of the 
Council. But in December the Assembly adopted 
by 186 to 55 votes, a non-official resolution seek- 
ing postponement of the abolition Bill till May 
1974. No action has since been taken and Bihar 
too continues with a second chamber. At pre- 
sent, seven States have bicameral legislatures— 
Andhra Pradesh, Bihar, Jammu and Kashmir, 
Maharashtra, Karnataka, Tamil Nadu and Uttar 
Pradesh. Andhra Pradesh Legislative Assembly, 
immediately after Telugu Desam assumed office 
in January 1983 passed with an overwhelming majo- 
rity a resolution to abolish the Legislative Coun- 
cil, but the Union Government declined to take 
action on the resolution. The Union Law Minis- 
try was reported to have expressed the opinion 
that since the Telugu Desam had only six mem- 
bers in the 90-member Legislative Council, it had 
no right to demand its abolition. 
LEGISLATIVE COUNCILS 

Composition and organisation 

The Legislative Council of a State comprises 
not more than one-third of the total number of 
members in the Legislative Assembly of the State 
and in no case less than 40 members.’ About 
one-third of the members of the Council are 
elected by members of the Legislative Assembly 
from amorgst persons who are not its members; 
one-third by electorates consisting of members of 
municipalities, district boards and other local 
authorities in the State which Parliament may by 
law specify; one-twelfth by registered graduates of 
more than three years’ standing; and one-twelfth 
by registered teachers in educational institutions 
not lower in standard than secondary schools. The 
remaining members are nominated by the Gover- 
nor from among persons who have distinguished 
themselves in the field of literature, science, art, 
co-operative movement and social service. The 
system of election prescribed for all such categories 
2... I Neve mo ov 


9. The Legislative Council of Jammu and Kashmir 
has only 36 members vide Section 50 of the 
Constitution of Jammu and Kashmir, 
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is chat of proportional representation by means 
of the single transferable vote? The Councils are 
not subject to dissolution but one-third of their 
members retire every second year? A member 
who remains absent for a period of sixty days 
from all its meetings without permission of the 
House vacates his seat.” 

The Council along with the Assembly must be 
summoned at least twice a year and not more 
than six months would intervene between the 
last sitting and the first sitting in the next ses- 
sion. The Governor prorogues the Council. He 
may address the Council separately or both the 
Houses together. The Governor may send mes- 
sages to the Council in respect of a Bill pending 
before it, suggesting any changes or modifications 
which he deems necessary and such messages must 
be considered at the earliest possible opportunity. 
Every Mirister and the Advocate-General of a 
State has the right to speak in, and otherwise to 
take part in the proceedings of both Houses and 
any Committee of the Legislature of which he 
may be named a member. But a Minister is en- 
titled to vote only in that House of which he is 
a member. 


The Council chooses from amongst its members 
a Chairman and a Deputy Chairman. Both vacate 
their offices if they cease to be members of the 
Council or resign from its membership. They car 
also be removed by a resolution of the Council 
passed by a majority of all the then members of 
the Council, provided fourteen days’ notice to 
move such resolution of removal had been given.” 
When the resolution for removal is under discus- 
sion against the Chairman or the Deputy Chair- 
man, the corcerned person shall not preside at 
the sitting of the Council, although he may be 
present at such a sitting and has the right to 
speak in, and otherwise to take part in the pro- 
ceedings of the Council. He shall be entitled to 
vote only in the first instance on such resolution 
or om any other matter during such proceedings. 
In case of equality of votes he does not exercise 
a casting vote to which he is otherwise entitled 
under Article 189.“ 


The Chairman presides at all sittings of the 


10. Article 171, 
1l. Article 172. 
12. Article 190(4) 
13. Article 183. 
14. Article 185. 
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Council and in his absence the Deputy Chair- 


man. During the absence of both the Chairman 
and the Deputy Chairman, such other person as 
may be determined by the rules of procedure of 
the Council shall preside; or, if no such person 
is present, such other person as may be deter- 
mined by the Council shall act as Chairman. 
While the office of the Chairman is vacant, the 
duties of his office are performed by the Deputy 
Chairman. If the office of the Deputy Chairman 
is also vacant, such member of the Council as 
the Governor may appoint shall perform all such 
duties connected with the office of the Chairman. 


Functions of the Council 


A Bill other than a Money Bill or Finance Bill 
may originate in either House of the Legislature, 
if it is bicameral. A Bill is not deemed to have 
been passed by the State Legislature unless it has 
been agreed to by both the Houses. If the Coun- 
cil does not pass a Bill, or it is passed by the 
Council with amendments to which the Assembly 
does not agree or three months elapse from the 
date on which the Bill is laid before the Council, 
it again goes to the Assembly. The Assembly 
may pass the Bill with or without amendments 
suggested by the Council and then transmit it 
to the Council for its consideration. If the 
Council again rejects the Bill, or it is not passed 
within one month from the date on which the 
Bill is laid before the Council or is passed with 
amendments to which the Assembly does not 
agree, the Bill is deemed to have been passed by 
the two Houses in the form in which it was pass- 
ed by the Assembly for the second time The 
Legislative Council cannot kill the Bill. It can 
only delay it for a period of four months. 

The original Draft of the Constitution provid- 
ed for a joint sitting of both Houses in cases of 
difference, but it was dropped in the Constituent 


Assembly. Ambedkar, explaining the amend 
ment, said that they were following the proce 
dure of the British Parliament according tO 


the Parliament Act of 1911. He maintained that 
the procedure laid down in the Parliament Act 
for the resolution of differences between the 
House of Commons and the House of Lords was 
more appropriate for the resolution of differences 
between the two Houses in the State of the 
Indian Union. The Article itself (197) Was 


ee 


16. Article 197. 
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modelled on Article 57 in the Australian Cons- 
titution. 

The functions of a Legislative Council in res- 
pect of Money Bills are similar to those of the 
Council of States (Rajya Sabha). No Money 
Bill can be introduced im a Legislative Council. 
After a Money Bill has been passed by the Legis- 
lative Assembly, it is transmitted to the Council 
for its recommendations, if there is one. The 
Council is required to return the Bill with its 
recommendations within fourteen days. The As- 
sembly may either accept or reject such recom- 
mendations. If it rejects them, the Bill is deemed 
to have been passed by both the Houses in the 
form. in which it was passed by the Legislative 
Assembly. If the Bill is not returned within four- 
teen days, it is deemed to have been passed by 
both the Houses at the expiration of the said 
period in the form in which it was passed by the 
Assembly. 


* 


The Legislative Council bas, thus, neither che 
initiative nor any effective voice in respect of 
money or financial matters. It can only make 
recommendations within the specified period of 
fourteen days and it is for the Legislative Assem- 
bly either to accept or reject such recommenda- 
tions. If the Council fails to make any recom- 
mendation within fourteen days after receiving 
the Bill, it is deemed to have been passed by both 
the Houses of the Legislature in the form in 
Which it was passed by the Legislative Assembly. 
The real power im financial and money matters 
belongs to the Assembly. 


The Council does not control the Ministry. 
The Constitution specifically provides that the 
Council of Ministers is collectively responsible 
to the Legislative Assembly. No adverse vote of 
the Council can bring the Ministry to crisis. The 
members can, however, put questions and ask 
supplementaries on matters connected with 
public administration, move, discuss and pass 
resolutions on any matter of public importance 
and relating to the administration of the State. 
Rules of Procedure of the Legislative Council 
also provide for Calling Attention Notice. 

Whatever reasons might have weighed with the 
Provincial Constitution Committee that the mem- 
bers of the Constituent Assembly representing 


ee 
16. Article 198. 
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different Provinces (States) should meet separate- 
ly and decide whether to have a second chamber 
or not, it is, undoubtedly, dear that the Consti- 
tution-makers were themselves uncertain of the 
utility of the Legislative Councils. By provid- 
ing for their abolition by ar ordinary legislative 
process the Councils were given only a very 
subordinate and tentative place in the scheme 
of the State Government. The Legislative Coun- 
cils are not only second chambers, wherever 
they have been established, but also secondary 
chambers. They have ‘practically no control 
over Money Bills. A Money Bill must originate 
in the Legislative Assembly and having passed 
therefrom, it is simply transmitted to the Council 
for its recommendations. The Council must 
return the Bill to the Assembly within fourteen 
daysof its receipt either with or without its re- 
commendations. But the recommendations are 
not binding on the Assembly. If the Assembly 
rejects these recommendations or the Council 
does rot make any recommendation within the 
specified period of fourteen days, the Bill becomes 
law on receiving the assent of the Governor. All 
that the Council can do is to delay a Money Bill 
for fourteen days. Nor are its powers effective 
in respect of non-Money Bills. The Council can 
only delay the passage of a non-Money Bill for 
four months. The Constitution does not even 
make a provision for joint sittings in case of 
disagreement between the two Houses. The will 
of the Assembly must ultimately prevail. 


Despite all this, there are many staunch ad- 
vocates of bicameral Legislatures in the States." 
They do not regard second chamber a futile 
institution and argue for it as a democratic neces- 
sity; a check on hasty and ill-considered legisla- 
tion. Legislative Councils, they assert, adequate- 
ly serve this purpose and from their performance 
in the States in which they exist their role as 
revisory chambers is fully established. The 
amendments proposed to the Bills by the Coun- 
cils have generally been accepted by the Assem- 
blies and the speeches of elder statesmen and 
veteran politicians, who compose the membership 
of the Councils, are heard with keen attention and 
respect. In India, it is emphasised, respect to age, 
experience and maturer judgment is a heritage 


17. Sri Prakasa, “Abolition of Upper Houses: The 
Other Side of Issue”, The Tribune, Chandigarh, 
June 6, 1969. 
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and their impact on public opinion is immerse. 
Presiding officers of the Legislative Councils, 
who met at Patna in August, 1970, demanded 
the retention or restoration ol Legislative 
Councils and described the popular campaign to 
abolish them as "a part of conspiracy to murder 
democracy in India.” They ever sought amend- 
ment of the Constitution to provide for Councils 
in the States where they did not exist. The 
Punjab Legislative Assembly passed a resolution 
on March 99, 1976, recommending to Parliament 
that it should provide for the creation of a 
Legislative Council, which was earlier abolished 
in 1969, in the State!“ Moving the resolution 
the Minister for Parliamentary Affairs said that 
in all democratic countries there were two cham- 
bers, one which was chosen on the basis of adult 
franchise through direct election while the other 
had members representing special interests ard 
minorities, such as, graduates, intellectuals and 
teachers. The Upper House, he maintained, was 
not persons or parties but for giving represen- 
tation to wider interests. 


The atmosphere in the Councils, it is argued, 
is serene and is particularly suited for iritiating 
non-controversial legislation. Passions do not run 
high there and political antagonism does not 
assume so much bitterness as in the Assembly, 
because the Council cannot bring about a crisis 
in the Government. The result is a high order 
of debates and full consideration of the pros and 
cons of the legislation under discussion or matter 
under review. In financial matters, too, Legisla- 
tive Courcils have their own contribution to 
make which is by no means negligible. The Con- 
stitution provides that the Annual Budget is to 
be laid before both the Houses of the Legislature 
and discussed. The report of the Comptroller 
and Auditor-General is also required to be laid 
before both Houses. The Council is also re- 
presented in the Public Accounts Committee. 


But the critics of the second chambers in the 
States are no less vehement. They assert that 
the Legislative Courcils are composed of diverse 
elements, differently elected and include nomi- 
nated members too. A chamber so heterogene- 
ously constituted, they urge, can neither properly 
serve the purpose of a revising chamber nor can 


18. The resolution was passed by 64 to 26 vot 
Members belonging to Akali Dal, CPI and CPI 
(M) voted against. The Council has not been 
restored so far. 
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it act as an effective brake against hasty and ill- 
considered legislation. It is also mairtained that 
there is a dearth of able and distinguished repre- 
sentatives for both the Houses in every State and 
the Legislative Councils being what they are have 
not been able to attract whatever talent and expe- 
rience is available. Moreover, the party in power 
has always used the Council as a spring-board for 
its own power ard patronage rather than to estab- 
lish it a forum of talent and eminence. Some- 
times nominations are made to enable certain 
persons to become Ministers or even Chief Minis- 
ters, as C. Rajagoalachari in Madras, Morarji 
Desai in the erstwhile Bombay State and Gyani 
Gurmukh Sirgh Musafir in the pre-organised Pun- 
jab State in 1966. The installation of Mandal as 
Chief Minister of Bihar after the defeat of M M. 
Sinha's Ministry was rather dramatic. In a 
majority of cases nominations have seldom ful 
filled the requirements of the Constitution that 
the members nominated shall be persons having 
special krowledge or practical experience in 
respect of such matters as literature, science, art, 
cooperative movement and social service. 


If the Legislative Councils do mot fulfil the 
democratic demands of a double chamber, it is 4 
sheer hoax of democracy to continue with them. 
D. C. Pavate, who had been Governor of Punjab, 
says, "For some mysterious circumstances the 
founding fathers of the Constitution have provid- 
ed bicameral legislatures in most of the States 
and characterised their existence as "just an 
exercise in delaying legislation.“ The Jeader of 
the BKD Party in the Uttar Pradesh Assembly, 
Udit Narayan Sharma, said on April 29, 1970, 
when the resolution recommending the abolition 
of the Legislative Council was being discussed, 
that the Council served no useful purpose and 
often it made mockery of democracy. To support 
his argument he maintained that the Assembly 
had passed the Motion of Thanks to the Gover- 
nor, but the Council had rejected it, simply be- 
cause non-Congress Government was in office 
whereas Congress commanded a majority in the 
Council. The SSP legislator, Anant Ram, part 
cipating in the debate made a point that the 
Council served no useful purpose as out of 400 
Bills referred to it, only four were amended by 
the Council. He even levelled charges of corrup- 
tion against members seeking election to the 


10. Pavate, D.C., My Days As Governor, pp. 102-3- 
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Council and indignantly said that it was a 
matter of shame that an irdustrialist "has got 
himself elected to the Vidhan Parishad (Legisla- 
tive Council) by buying votes of M.LAs" In 
indirect elections, he added, "voters could be 
corrupted. Capitalists’ attempt to get into the 
Lower House rarely succeeded, but many of them 
had managed to become members of the Upper 
House.“ 


As far back as 1953, the Bombay State Assembly 
voted for abolition of its Legislative Council by 
182 votes to 31. Conformably to the United 
Front's 32-point programme, West Bengal Gov- 
ernmert announced its intention in March 1969, 
to seek the abolition of the Legislative Council. 
No one, including the Opposition in West Bengal 
Legislative Assembly, had a good word for the 
Council and the resolution for its abolition was 
passed unanimously. It was also abolished in the 
Punjab. Many other States, im which Legisla- 
tive Councils exist, have begun to appreciate, 
Andhra Pradesh being the latest, that the scheme 
of bicamerialism is completely out of accord with 
any sense of constitutional proportion or pro- 
priety. It is an expensive experiment and an un- 
necessary draim on the meagre resources of the 
States. Both the Governments in West Bengal 
and Punjab, while pleading for the abolition of 
their Legislative Councils, laid particular stress 
on the cost of maintaining them. In West Bengal 
ard Punjab it cost each State exchequer Rs. 6 
lakhs whereas its cost in Uttar Pradesh is 
Rs. 17.72 lahks a year. 

The plain fact is that Legislative Councils in 
the States have been found to be an expensive 
luxury and no tears are shed over them, except 
by the members deprived of cushy seats or the 
party bosses who shall be handicapped by their 
abolition in the task of providing some profitable 
occupation or a sinecure to party rebels or elec- 
tion financiers. Far from functioning as indis- 
pensable revisionary bodies, Councils have 
—ä 1 w.¹.— —ê— Ü 
20. Te Times of India, New Delhi, April 30, 1970. 
21. Abolition of the Legislative Council in Punjab 

makes a revealing study. Whereas Chief Minister 
Gurnam Singh wanted its immediate abolition, 
Sant Fateh Singh, President of the Shiromani 
Akali Dal, was in favour of its retention. D.C. 
Pavate,who was then the Governor of the 
Punjab reported that the Chief Minister prevail- 
ed on the Prime Minister, “to push the abolition 


of the Council through Parliament speedily.’’ 
Pavate, D.C., My Days As Governor, p. 104. 
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gradually become political sanctuaries and like 
the fifth wheel of the coach have turned out to 
be superfluous, if not a positive hindrance, Hard- 
ly any of the Legislative Councils can claim to 
have acted as an effective brake on legislative des- 
potism. Legislative procedures are cumbersome 
enough without them. Nor are they sensitive 
barometers of public opinion. Their utility, if 
any, is vitiated by their composition. 


THE LEGISLATIVE ASSEMBLY 

Composition and organisation 

The Legislative Assembly is the popularly 
elected chamber and is the real centre of power 
in a State. The maximum strength of an Assem- 
bly must not exceed 500 or its minimum strength 
fall below 66, except the Sikkim Legislative 
Assembly which consists of not less than 32 mem- 
bers. The demarcation of territorial constituen- 
cies is to be done in such a manner that the ratio 
between the population of each constituency and 
the number of seats allotted to it, as far as prac- 
ticable, is the same throughout the State. Apart 
from these general provisions the Constitution 
makes special provisions regarding the represen- 
tation of Scheduled Castes and Scheduled Tribes 
(except the Scheduled Tribes in the tribal areas 
of Assam and Nagaland) in the Legislative 
Assembly of every State." Seats are also reserv- 
ed for the autonomous districts of the State of 
Assam. Provision has also been made to nomi- 
nate one member of the Anglo-Indian Commu- 
nity, if the Governor is of the opinion that the 
community is not adequately represerted in the 
Assembly.“ Originally, the reservation of seats for 
the Scheduled Castes and the Scheduled Tribes 
and representation of the Anglo-Indian Commu- 
nity by nomination was to remain in force for 
ten years from the commercement of the Consti- 
tution but since then it has been renewed after 
the expiration of every ten years. The Constitu- 
tion (Forty-fifth Amendment) Act, 1980, extended 
it for another ten years. 

The duration of the Assembly, unless soorer 
dissolved, was fixed at five years. The Forty- 


22. Article 332(1). 

23. Article 332(2). 

24. Article 333. Subs. by the Constitution (Twenty- 
third Amendment) Act, 1969, S. 4, for "nominate 
such number of members as he considers appro- 
priate." 
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second Amendment Act increased it to six years, 
but the Forty) - fourth Amendment Act again re- 
verted to five years term. When a Proclama- 
tion of Emergency is in operation, Parliament 
may by law extend the term beyond five years 
for a period rot exceeding one year at a time. 
But such an extension must not continue beyond 
six months after a Proclamation of Emergency 
has ceased to operate.” 


The qualifications for membership of the 
Legislative Assembly ate the same as for members 
of the House of the People. A candidate for 
election to the Assembly must be a citizen of 
India, not less than twenty-five years of age, makes 
and subscribes before some person authorised in 
that behalf by the Election Commission an oath 
or affirmation that he will bear true faith and 
allegiance to the Constitution of India as by law 
established and that he will uphold the sovere- 

 ignty and integrity of India," and possess such 
other qualifications as may be prescribed by Par- 
liament. No person can be a member of both 
Houses of the State Legislature at a time, if there 
is a Legislative Council in that State. No per- 
son can also be a member of the Legislatures of 
two or more States. The Assembly may declare 
vacant the seat of any member who absents him- 
self from all its meetings for sixty days without 
the permission of the Assembly. 


A person is disqualified for being chosen as a 
member of the Assembly: if he holds any office 
of profit urder the Government of India or the 
Government of any State, other than an office 
declared by the State Legislature by law not to 
disqualify its holder; if he is of unsound mind 
and stands so declared by a competent court; if 
he is an undischarged insolvent; if he is not a 
citizen of India, or has voluntarily acquired the 
citizenship of a foreign State, or is in acknowledg- 
ment of allegiance or adherence to a foreign 
State; if he is so disqualified by or under any law 
made by Parliament. A person shall not be deem- 
ed to hold an office of profit under the Govern- 
ment of India or the Government of any State by 
reason only that he is a Minister either for the 
Government of India or any State Government. 
If any question arises as to whether a member 
of the State Legislature is subject to any of the 
aforesaid disqualifications, the question shall be 


25. Article 172, Proviso. 
26. Article 173. 
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referred for the decision of the Governor and 
his decision shall be final. But before giving 
decision on any such question, the Governor must 
obtain the opinion of the Election Commission 
and he is required to act according to such deci- 
sion” The decision of the Governor is the 
opinion of the Election Commission. The Consti- 
tution (Forty-second Amendment) Act, 1976, 
substituted a new Article 192 for the original 
Article providing as to whether any member of 
the House of the Legislature of a State had be- 
come subject to any of the disqualifications as 
mentioned in Article 191(1), or as to whether 
a person found guilty of a corrupt practice ur- 
der any law made by Parliament would be re 
ferred for decision to the President of India and 
his decision was to be final. Before giving deci- 
sion on any such question the President war 
required to consult the Election Commission. 
But the opinion of the Election Commission 
was not binding on the President.“ The Consti 
tution (Forty-fourth Amendment) Act, 1978, res- 
tored the original provisions of Article 192. 


The Governor may from time to time sum- 
mor the House or each House of the State 
Legislature to meet at such time and place as he 
thinks fit, but not more than six months shall 
intervene between its last sitting in one Session 
and its first sitting in the next Session. 
Governor may from time to time prorogue the 
Houses or either House and dissolve the Legisla- 


tive. Assembly. 


The Governor may address the Legislative 
Assembly or in the case of a State having à 
Legislative Council, either House or both Houses 
assembled together. He may send messages tO 
either House on a Bill pending before the Legis 
lature, suggesting any changes or modification® 
which he may deem necessary. It i5 the duty 
of the House to which such a message 15 sent e 
consider it with all possible dispatch. T. id 
Constitution imposes a duty on the Goverror ; 
address the new Legislature after every Genera 
Election and at the commencement of its first 
Session every year and inform the Legislature s 
the causes of its summons. The Legislature 3 
required to provide in its rules for the allotmen 


27. Article 192 as amended by the Oonstitution 
(Forty-fourth Amendment) Act, 1978, S. 25. P 

98. ‘The Constitution (Forty-second Amendmen 
Act, 1976, 8. 25. 
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of time for the discussion of the Governor's ad- 
dress. The debate and votirg on the address, 
in fact, constitutes an annual vote of confidence 
in the Council of Ministers. 

Every Minister and the Advocate-General for 
a State have the right to speak in both Houses, 
if it is a bicameral legislature, and to take part 
in their proceedings as well as ir their Commit- 
tees. But a Minister is entitled to vote only in 
that House of which he is a member. 

The quorum to constitute a meeting of a 
House of the State Legislature is ten members or 
one-tenth of the total number of members of the 
House, whichever is greater, if until the State 
Legislature by law otherwise provides“ All 
questions at any sitting of the House are deter- 
mined by a majority of votes of the members 
present ard voting, other than the Speaker or 
Chairman, or person acting as such. The Speaker 
or the Chairman shall not vote in the first in- 
stance, but he shall have and exercise a casting 
vote in the case of equality of votes. 


The Speaker 
The Assembly chooses two of its members as 
the Speaker and the Deputy Speaker. A Speaker 
vacates his office if he ceases to be a member of 
the Assembly. He may also resign his office at 
any time. A Speaker may be removed from office 
by a resolution of the Assembly passed by a 
majority of all the then members of the Assembly 
after fourteen days rotice of the intention to 
move such a resolution. But he does not vacate 
his office on the dissolution of the Assembly. He 
continues to be the Speaker until immediately 
before the first sitting of the Assembly after 
the dissolution. While the office of the Speaker 
is vacant, the Deputy Speaker performs his duties. 
The duties and powers of the Speaker are, 
broadly speaking the same as those of the 
Speaker of the House of the People (Lok Sabha). 
The Speaker is an independent and impartial 
presiding officer and has been invested with all 
the powers consistent with the dignity of the 
Chair and necessary to ensure the orderly conduct 
of the business of the Assembly. He is em- 
powered to admit questions, resolutions and 
IE — Li ope co la UTR 
29. Restored by the ituti 7 
Amendment) Act, 152 5 40 33 
of the Constitution (Forty-second Amendment) 


Aet, 1976 which had omitted it but had not been 
brought into force till then. 
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motions ard allots time to the different kinds of 
business before the Assembly. He determines, 
in consultation with the Leader of the House, the 
order of business and fixes the time-limits to 
speeches. He maintains proper order and 
decorum in the House and has the power to ask 
a member to withdraw from the House for any 
violation of the rules of the House or to suspend 
him for a whole session if his conduct is grossly 
disorderly or, is im flagrant disregard of the 
authority and rulings of the Chair. The Speaker 
nominates the panel of Chairmen and the chair- 
men of the Select Committees on Bills as well as 
of other Committees of the House. He interprets 
the Rules of the Assembly and decides all points 
of order and questions of procedure. His ruling 
cannot be contested; it is final. 

The Speaker in brief, is the impartial custo- 
dian of the rights of the members of the House. 
But the high traditions of the office and the 
great reverence in which the Speaker should be 
held are altogether absent in the States of India. 
Exchanges of hot words between the Speaker and 
some members are not infrequent. There have 
beer: a good number of cases in which a member 
who is ‘named’ had refused to apologise or quit 
the Chamber on being called upon by the Speaker 
to do so. In some cases services of the Marshal 
had been requisitioned to make a recalcitrant 
member to leave the House in obedience to the 
instructions of the Speaker. The Uttar Pradesh 
Assembly provided an unprecedented instance 
on September 8, 1958, ir which the Speaker was. 
compelled to requisition the help of the armed 
constabulary to turn out the leader and members 
of the Socialist group who defied his order to 
quit the House. But what happened in West 
Bengal on September 21, 1959, was disgracefully 
reckless. Not only did members of the Congress 
Party and the Opposition, notably the Commu- 
nists, indulged in shouting down one another, 
but also hurled shoes at one another. As if 
this was not enough three mikes were pulled 
from their sockets and thrown at the Treasury 
Benches. Two members challenged each other 
on the floor of the House and later exchanged 
blows in the lobbies until they were separated by 
the sober colleagues. In the Madhya Pradesh 
Assembly ore member, disregarded the authority 
of the Chair, obstructed the proceedings of the 
House, and rushed to the dias and caused 
criminal assault on the Deputy Speaker who was 
in the Chair on March 16, 1966. Another 


182 


member used insulting language against the Chair 
and threw chappals (foot-wear) towards the Chair. 
The House expelled them by adopting motions 
and declared their seats in the Assembly vacart. 
They challenged the decision of the House in 
the High Court in writ petitions, but the Court 
upheld the decision of the House. 


The Speakers, too, have very often not acted 
with due discretion. The Speaker of the erstwhile 
Patiala and East Punjab States Union was saved 
from removal from office by the prorogation of 
the House by the Rajpramukh. Another Speaker 
apologised to the House when his conduct was 
sought to be discussed by a privilege motion. Yet 
another tried to explain away the offending 
remarks and even offered to expunge them from 
the proceedings. In Andhra Pradesh the leave 
to move the resolution against the Speaker was 
refused because the requisite support of the 
members was not forthcoming. The West 
Bengal Speaker adjourned the Assembly sine die, 
soon after it met on November 29, 1967, as he 
thought that the dismissal of the United Front 
Ministry and appointment of Dr. P. C. Ghosh as 
Chief Minister by the Governor were unconstitu- 
tional and invalid "since it has beer effected 
behind the back of this House." He also said that 
he might again adjourn the Assembly, sine die, if 
it was reconvened by the Governor "unless I 
change my view that the appointment of Dr. P.C. 
Ghosh as Chief Minister and the summonirg of 
the House on his advice is unconstitutional and 
invalid." The Speaker did it for the second time 
when the House met for the Budget session. In 
Punjab, Speaker Joginder Singh Mann adjourned 
the Assembly for two months when the Financial 
Statement had been laid before the House and 
the financial business was about to be gone 
through. The Speaker had to face two motions 
expressing no confidence in himself and the 
Assembly was adjourned most probably to escape 
or evade the consequences of these motions. 


Such actions on the part of the Speakers 
neither add to the dignity of the Chair nor do 
they help the growth of traditions associated with 
the office of the Speaker. India has not in the 
last three decades evolved any concept of non- 
partisar Speakership. There have been nume- 
rous instances of Speakers becoming Chief 
Ministers or Ministers at the Centre. One was 
appointed a member of the Union Public Service 
Commission: The result is, what is happening 
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in the Chambers of the State Legislatures. In 
August 1969, the Speaker of Assam Legislative 
Assembly was gheraoed and microphones were 
uprooted by some of the members. There, at 
least, no violerce was attempted on the person 
of the Speaker. But just a fortnight later, in 
the Uttar Pradesh Assembly shoes, scat-cushions 
and booklets were thrown at the Speaker. The 
Speaker called the Marshal and the police to 
eject Opposition members, while the Deputy 
Speaker, who belonged to the Opposition, shout- 
ed at the police to get out of the Chamber. Much 
worst is happening today than that happened 
yesterday. 


Functions of the Assembly 

The State Legislature has exclusive power over 
subjects enumerated in List II (State List) and 
concurrent powers over those enumerated in List 
IH (Concurrent List). But if Parliament passes 
a law on a matter contained in the Concurrent 
List, the State Legislature is not competent to 
pass law on the same subject. If the State Legis- 
lature, on the other hand, has passed a law on a 
subject given in the Concurrent List, Parliament, 
too, can pass a law on the subject and the State 
law becomes inoperative to the extent it is re 
pugnant to the Union law. The State law, how- 
ever, prevails notwithstanding such repugnancy, 
if it was reserved for the President and had re- 
ceived his assert. 

The Constitution also imposes the following 
restrictions on the powers of the State Legislatures 
even within their exclusive jurisdiction : 

(1) Some State laws will be invalid unless they 
are reserved for consideration of the President 
and are assented to by him, for example, Jaws 
passed by the State Legislatures for the acqui 
of property; laws in respect of concurrert matte : 
which are repugnant to earlier legislations o 
Parliament, laws providing for the ren 
taxes on the sale or purchase of commodities us 
lared by Parliament to be essential for the Ii 
of the community. 4 t 

(2) Some Bills require the previous sanction 2 
the President before they can be introduced 
the State Legislatures, ſor instance, Bills W. 
to impose restrictions in the public interest 5 
the freedom of trade, commerce or intercour 
within or without that State. * 

(3) Parliament is also empowered to " EA 
with respect to a matter in the State List i 
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Council of States declares by a resolution sup- 
ported by a two-thirds majority that it is expe- 
dient in the national interest for Parliament to 
do so. Such a resolution remains in force for a 
period of one year at a time, but not exceeding 
à total of two years. 

(4) While a Proclamation of Emergency is in 
operation Parliament has the power to legislate 
with respect to any matter in the State List. 

(5) In case of failure of the constitutional 
machinery in a State, the President may susperd 
the State Legislature and vest its powers in Par- 
liament. 

A Bill, other than a Money Bill, may originate 
in either House of the State Legislature, if there 
is a Legislative Council. A Bill is deemed to have 
been passed by the Houses of the Legislature 
when it is agreed to by both the Houses, which 
for all intents and purposes means the Legislative 
Assembly. The Council carnot force its decision 
on the Assembly. It can simply delay the passage 
of a Bill for four months. In brief, all legislative 
power of the State, subject to the power of issuing 
Ordinances by the Governor when the Legisla- 
ture is not in session, is concentrated in the 
Assembly. 

The control of the Legislative Assembly is 
complete over the finances of the State. All 
Money Bills must originate in the Assembly and 
its verdict must prevail in all respects. In case 
there is a Legislative Council, it must return a 
Money Bill to the Assembly within fourteen days 
of its receipt with or without recommendations. 
If it is not returned within that period, or the 
recommendations are not acceptable to the 
Assembly, the Bill is deemed to have been passed 
by both Houses in the form in which it was passed 
by the Legislative Assembly. The Annual Finan- 
cial Statement or the Budget is required to be 
laid before the House or the Houses of the State 
Legislature. All proposals for expenditure, ex- 
cept the expenditure charged on the revenues of 
the State, which can be discussed but not voted 
upon by the State Legislature, are submitted to 
the Legislative Assembly in the form of demards 
for grants. The voting of grants in the exclusive 
privilege of the Assembly and it has the power 
to pass or reject a demand or to reduce its 
amount, though it has not the power to increase 
the amount. It is, further, provided that no tax 
will be levied in a State without the sanction of 
the Legislative Assembly. 
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The control of the Assembly over the adminis- 
tration of the State is a logical corclusion of the 
parliamentary system of government. The 
Council of Ministers is formed out of the majority 
party in the Assembly, and it is collectively res- 
ponsible to it. No one can continue to remain 
a Minister for more than six corsecutive months 
without a seat in the one or the other House of 
the Legislature. The salaries and allowances of 
the Ministers are voted by the Assembly. 


The Assembly can seek information from the 
Government on any matter of public administra- 
tion by means of questions and supplementaries. 
It can also move and pass resolution recommend- 
ing to the Government steps which should be 
taken on matters of public importance. The 
Assembly may censure the Government if it does 
not approve its policy and pass a vote of no- 
confidence, entailing the resignation of the 
Ministry. 

The Legislative Assembly — forms part of the 
Electoral College for electing the President. 
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The Constiution prescribes the most impor- 
tant rules of procedure of the State Legislatures 
and they are covered by Articles 196-201. Detail- 
ed rules have been left for determiration by the 
State Legislatures themselves. The rules prescrib- 
ed by the Constiution are similar to those pres- 
cribed for Parliament, Articles 107—111, and the 
rules framed by the State Legislatures follow the 
model of Parliament as incorporated in its Rules 
of Procedure and Conduct of Business. 


According to the Legislative procedure a Bill 
other than a Money or Finance Bill, may origi- 
rate in either House of the State Legislature 
which has a Legislative Council. Subject to the 
provisions of Articles 197 and 198, a Bill shall 
not be deemed to have been passed by the Houses 
of the Legislature of a State having a Legislative 
Council unless it has been agreed to by both 
Houses, either without amendment or with such 
amendments only as are agreed to by both Houses. 
The prorogation of a House or Houses does not 
involve the lapse of a Bill pendirg in the State 
Legislature. Bills pending in the Council but 
which have not been passed by the Assembly 
do not lapse on a dissolution of the Assembly. 
The dissolution of the Assembly causes the lapse 
of any Bill which is pending in it, or which has 
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been passed by it but is pending in the Legisla- 
tive Council.* 

In case of disagreement between the Legisla- 
tive Assembly and the Legislative Council over 
a Bill, the Constitution does not provide for a 
joint sitting of both Houses, as it is in the case 
of the Union Parliament, for the resolution of 
such disagreements.” Disagreements between the 
two Houses of the State Legislature are resolv- 
ed by the simple expedient of the Assembly 
passing: the disputed Bill for the second time. 
The Constitution says, if a Bill has been passed 
by the Legislative Assembly and transmitted to 
the Legislative Council and (a) is rejected by 
the Legislative Council, or (b) more than three 
months elapse from the date of its receipt by the 
Legislative Council without the Bill being passed 
by it, or (c) a Bill is passed by the Council with 

amendments to which the Legislative Assembly 

does rot agree, then, the Assembly may pass the 

Bill again either in its original form or with such 

amendments as have been suggested by the 

Council and agreed to by the Assembly. When 

the Assembly passes the Bill for the second time, 

it is transmitted to the Legislative Council and 
if (a) the Bill is, again, rejected by the Council, 
or (b) nore than one month elapses from the 
date of its receipt by the Council without the Bill 
being passed by it, or (c) the Bill is passed by 
the Council with amendments to which the 

Assembly does not agree, the Bill is deemed to 
have been passed by both the Houses of the State 
Legislature in the form in which it was passed by 
the Legislative Assembly for the second time? 

When a Bill has been passed by the State 
Legislature it is presented to the Governor for 
his assent. The Governor may either give his 
assent to the Bill or may withhold his assent 
therefrom or may reserve it for the consideration 
of the President or he may return it with a 
Message for reconsideration in whole or in part 
or may suggest amendments thereto. In the last 
case, if the Bill is again passed with or without 
amendments, the Governor must give his assent 
thereto. 


Different Stages in the Passage of a Bill 
A Bill other than a Money Bill, in order to 
become a law, has to pass through three read- 


* Article 196. 
30. Article 108. 
31. Article 197. 
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ings in each House, if the State has 1 bicameral 
Legislature. The first reading covers the intro- 
duction of the Bill The motion for leave to 
introduce a Bill is a formal business The mem- 
ber asking for leave makes a short speech. By 
convention debate takes place at this stage 
and the Speaker immediately puts the question. 
If the House grants the leave, the mover of the 
Bill rises to say, "Sir, I introduce the Bill" No 
speech is made on the contents of the Bill nor 
does any other member speak on the motion or 
the Bill. If a motion for leave is opposed, the 
Speaker permits the member moving the Bill 
to make a brief explanatory statement and so 
does the member opposing it. Ther, the ques 
tion is put to the House. But if the Opposition 
attacks the Bill on the ground of incompetency 
of the Legislature to consider it, the Speaker per- 
mits a full discussion thereon. 

After the Bill has been introduced, it is imme- 
diately published in the Gazette. The Speaker 
may permit the publication of the Bill in the 
Government Gazette before the motion for leave 
to introduce the Bill has been made. In that 
case, it is not necessary to move for leave to in- 
troduce the Bill and if the Bill is afterwards in- 
troduced it is not necessary to publish it again. 
The first reading of the Bill is now complete. 

The second reading of the Bill is divided into 
two stages. The first stage consists of a general 
discussion on the Bill and the second stage re- 
lates to the discussion of clauses, schedules and 
amendments. The first stage in the second read- 
ing begins when the member in whose name 
the Bill stands moves one of these motions: (a) 
that it may be taken into consideration either 
at once or at some future date to be mentioned, 
or (b) it be referred to the Select Committee of 
the House, or () to a Joint Committee of the 
two Houses, if there is a Legislative Council in 
the State, or (d) it be circulated for the purpose 
of eliciting public opinion. It is here that the 
member-in-charge of the Bill explains the purpose 
and objects of the Bill, gives the background of 
the Bill, explains the circumstances in which the 
Bill is necessary, and gives such other material 
information as may be necessary in respect of the 
Bill. The Opposition opposes the Bill, but the 
discussion must be confined around the principles 
of the Bill and its general provisions. No amend- 
ment to the Bill can be introduced at this stage 
except for amendments to the motion that the 
Bill be taken into consideration or it be referred 
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to a Select Committee 
eliciting public opinion. 

When the motion that a Bill be referred to a 
Select Committee is made, the member-in-charge 
of the Bill indicates the names of members who 
would constitute the Select Committee as also 
the date by which the Select Committee should 
submit its report to the House. The Select 
Committee usually consists of ten or fifteen 
members and only such members are appointed 
as are willing to serve on it. The mover ascer- 
tains in advance from such members their willing- 
ness to serve on the Committee. The Speaker 
nominates one of the members of the Committee 
to be its Chairman. The Committee thoroughly 
examines the Bill and all its provisions, discusses 
it clause by clause, may ask for relevant papers 
and records, may hear expert evidence and rep- 
resentatives of special interests affected by the 
measure and suggest its own changes and 
modifications. The Chairman of the Committee, 
then, presents the Report to the House. He may 
make any remarks, but he has to confine himself 
to a brief statement of facts and there can be no 
debate on it. The Report and the Bill, as 
amended by the Select Committee, are published 
in the State Government Gazette. 


After che Report has been presented, the 
member-incharge of the Bill may move: (1) that 
the Bill as reported by the Select Committee be 
taken into consideration, or (2) that the Bill be 
recommitted either (a) without limitation or 
(b) with respect to particular clauses or amend- 
ments only, or (c) with instructions to the Select 
Committee to make some particular additional 
provision in the Bill If the member-in-charge 
of the Bill moves that the Bill be taken into con- 
sideration, any member may move an amendment 
that the Bill be recommitted. Then, follows 
the final stage and the third reading of the Bill 
when a motion is made that the Bill be passed. 
After such a motion has been made no amend- 
ment, except that which is formal, verbal or con- 
sequential to an amendment to the Bill, can be 
made. The discussion on a motion that the Bill 
be passed is confined to either support or rejec- 
tion of the Bill as a whole. 

After the House has passed the Bill, it is 
transmitted to the other House, if there is one, 
where it undergoes the same proces. When the 
Bill has been passed by the House or Houses 
it is submitted to the Governor for his assent and 
50—CHI 


or it be circulated for 


or more than three months clapse after receipt 
of the Bill by the Legislative Council without 
being passed by it, or the Bill is passed by the 
Council with amendments to which the Legisla- 
tive Assembly does not agree, the Assembly may 
pass the Bill again with or without such amend- 
ments, if any, as has been made by the Legislative 
Council and transmit it to the Council. If the 


month elapses from the date of its e inp 
out being passed by it, or the Bill is passed 

Council v with „ to which the Assembly 
does not agree, the Bill shall be deemed to have 
been passed by both the Houses in the form in 
which it was passed by the Legislative Assembly 
for the second time: The Constitution does not 
provide for joint sitting of both the Houses in 
case of disagreement between them in the States. 


A Money Bill or Financial Bill must originate 
in the Legislative Assembly. It cannot be intro- 
duced in the Legislative Council if the state 
has one. If any question arises whether a Bill 
is a Money Bill or not the decision of the Speaker 
of the Assembly thereon is final and the Speaker 
shall endorse a certificate on such a Bill that it 
is a Money Bill when it is transmitted to the 
Legislative Council or to the Governor for assent. 
A Money Bill cannot be introduced or moved 
except on the recommendation of the Governor. 
After a Money Bill has been passed by the 
Assembly, it is transmitted to the Legislative 
Council, if the State Legislature is bicameral, for 
its recommendations. 'The Coundl is required, 
within fourteen days of its receipt, to return the 
Bill to the Legislative Assembly with its recom- 
mendations. The Assembly may accept or reject 
the recommendations so made. If Sy boe 
does not accept any of the recommendations, the 
Money Bill is deemed to have been passed by 
both Houses in the form in which it was origi- 
nally passed by the Legislative Assembly. If the 
Legislative Council does not return the Bill with 
its recommendations within the prescribed period 
of fourteen days, it is deemed to have been pass- 
ed, on the expiration of the said period, in the 
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form in which it was passed by the Legislative 
Assembly. 


FINANCIAL PROCEDURE 

The principles underlying the financial pro- 
cedure in the State Legislatures are the same as 
in the Union Parliament and they are in com- 
plete accord with the system of representative 
government and a sound system of public 
finance. The Government has, in the first place, 
the exclusive right to initiate financial legisla- 
tion. Secondly, the Legislative Assembly alone 
has the power to make grants and to appropriate 
funds for different items of expenditure and to 
impose taxes and authorise borrowing by the 
Government. Finally, statutory authorization is 
necessary for all expenditure out of the Con- 
solidated Fund and for all taxes imposed. 


Annual Financial Statement 
In every financial year the Governors shall cause 
to be laid before the State Legislature an Annual 
Financial Statement or Budget. The Annual 
Financial Statement must clearly show separately 
the expenditure charged on the Consolidated 
Fund and other expenditure proposed to be made 
from the Consolidated Fund, and must also dis- 
tinguish expenditure on revenue account from 
other expenditure. The following expenditure 
is charged on the Consolidated Fund :— 
(1) the emoluments and allowances of the 
Governor and other expenditure relating 
to his office. 


(2) the salaries and allowances of the 
Speaker and the Deputy Speaker of the 
Legislative Assembly, and of the Chair- 
man and the Deputy Chairman of the 
Legislative Council in the case of States 
with bicameral Legislatures; 

(8) the interest, sinking fund charges and 
other debt charges of the States; 

(4) the salaries and allowances of the Judges 
of the High Court; 

(5) sums required to meet any judgment, 
decree or award of any Court or arbitral 
tribunal; and 

(6) any other expenditure declared by the 
Constitution or by the State Legislature 
by law to be so charged.” 


32. Article 202(3). 
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It may be noted that the Constitution declares 
the following sums also to be expenditure charged 
on the Consolidated Fund of the State : 


(a) the administrative expenses of a High 
Court including all salaries, allowances 
and pensions payable to the officers and 
servants of the Court [Article 299 (3) js 
and 


(b) sums necessary to meet the expenses of 
the State Public Service Commission, in- 
cluding any salaries, allowances and pen- 
sions payable to the members or staff of 
the Commission (Article 322). 


The expenditure charged on the Consolidated 
Fund of the State is not subject to the vote of 
the Legislative Assembly. But the Legislature can 
discuss the estimates of the expenditure.” The 
other expenditure is submitted in the form of 
demands for grants to the Legislative Assembly. 
The Assembly has the power to discuss, assent OT 
refuse to assent to any demand, or to reduce the 
amount of the demand™ It cannot, however, 
either propose new grants or increase the amount 
of the demand. No demand for a grant can 
be made except on the recommendation of the 
Governor,“ that is, on the responsibility of the 
Ministry. 


There are five stages in the passage of the 
Annual Financial Statement or the Budget. The 
first stage covers the presentation of the Annual 
Financial Statement by the Finance Minister to 
the State Legislatures. The presentation of the 
Annual Financial Statement is accompanied by 
an explanatory speech. After a few days, there 15 
a general discussion on the proposals and mem 
bers of the Legislatures express their opinion on 
the policy of the Government. A fixed number 
of days, usually three or four, are allotted for this 
purpose, and it finishes the second stage In the 
third stage voting of grants takes place. A sepa- 
rate demand is made for each department by the 
Minister-in-charge and it is here that the depart- 
ment comes under full scrutiny. A vote to reject 
or reduce the demand may be made by any men 
ber, but it is not within the competence o 
members to propose either new grants or an 
E 
33. Article 203(1). 

34. Article 203(2). 
35. Article 203(3). 
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increase in the amount demanded. About twenty 
days are usually allotted for the voting of grants, 
On the last date and one hour before the ad- 
journment of the sitting of the Assembly all de- 
mands which have not been disposed of till then 
are put to vote. No amendment or discussion is 
allowed on such demands. They must be accept- 
ed or rejected by the Assembly. 


The next stage is the Annual Appropriation 
Bill which must be passed into a statute. After 
the grants have been made by the Assembly, a 
Bill is introduced to provide for the appropriation 
out of the Consolidated Fund of the State of all 
moneys required to meet (a) the grants so made 
by the Assembly and (b) the expenditure charg- 
ed on the Consolidated Fund of the State. No 
amendment, which will have the effect of varying 
the amount or altering the destination of any 
Brant so made can be proposed in the Bill The 
decision of the presiding officer whether an 
amendment is admissible or not is final. 


The Appropriation Bill having passed through 
all stages is finally voted upon and if passed by 
the Assembly, it is certified by the Speaker as 
Money Bill and transmitted to the Legislative 
Council, if there is one in the State. 


Another step in the completion of the Annual 
Financial Statement is the passage of the Finance 
Bill. A Bill which sets out the ways and means 
by which revenues necessary for meeting the 
expenditure of the State for the ensuing year 
are to be raised is called the Finance Bill. The 
Finance Bill is presented to the State Legislature 
at the same time as the Budget and the procedure 
followed is that of a Money Bill. The Bill must 
be passed before the end of April, but the finan- 
cial proposals become operative immediately 
after the presentation of the Budget under the 
Provisional Collection of Taxes Act, 1931. 


Legislative powers of the Governor 


One of the prominent features of the consti- 
tutional setup in India under British rule was 
that wide legislative authority and power were 
conferred on the executive and with the intro- 
duction of elective principle in the Legislative 
Councils, the power of the executive to make 
laws was further safeguarded. The Government 
of India Act, 1919, had "placed in the Governor's 
hands, besides his Ordinance-making power, a 
very "unusual power of overcoming the unwill- 
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ingness of the provincial legislature in certain 
Cases, to pass proposals put before it.“ Section 
13 of the Act provided that where a Provincial 
Legislative Council had refused leave to introduce 
or had failed to pass in a form recommended by 
the Governor, a Bill relating to a Reserved Sub- 
ject, the Governor might certify that the “pass- 
age of the Bill was “essential for the discharge 
of his responsibility for the subject" and there- 
upon it would become an Act of the Legislature, 
The Governor was also empowered to stop dis- 
cussion at any stage on any Bill, clause or amend- 
ment before the Council and require that no 
further proceedings should be taken in relation 
to it, certifying that the Bill, clause or amend- 
ment affected the safety or tranquillity of his 
Province or any part thereof, or of another Pro- 
vince. This power was more clearly spelt out in 
the Government of India Act, 1935. 

The Government of India Act, 1935, provided 
that for the purpose of discharging his discre- 
tionary and individual judgment functions, the 
Governor could promulgate Ordinances which 
would remain in force for a period of six months. 
The power of promulgating Ordinances was sup- 
plemented by a power to make Acts as well in 
respect of such functions, If the Governor failed 
to persuade the Legislature to pass an appro- 
priate Act, he could himself enact the necessary 
legislation by merely sending it a message speci- 
fying the reasons for regarding such legislation 
as essential All these functions the Governor 
exercised in his discretion. In the ministerial field, 
the Governor could, when the Legislature was 
not in session, promulgate Ordinances, which re- 
mained in force for a period of six weeks after 
the reassembly of the Legislature. In promulgat- 
ing such Ordinances the Governor acted on the 
advice of his Council of Ministers." 


An important question that engaged the atten- 
tion of the Constituent Assembly was whether 
States should have the power to promulgate Ordi- 
nances when the Legislatures were not in session 
and other allied issues, The Constitutional Adviser 
included a clause in his Memorandum of May 
30, 1947, empowering the President and Governors 
to promulgate Ordinances when Legislatures were 
not in session subject to two conditions: in the 


36. Report of the Indian Statutory (Simon) Com- 
mission, Vol. T, para 154, pp. 142-43. À 

37. Government of India Act, 1935, Sections 42-44, 
88.90. 
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first place, an Ordinance could not make any pro- 
vision which Parliament or the State Legislature 
was not competent to enact, and, secondly, every 
Ordinance so promulgated would be placed before 
Parliament or the State Legislature as the case 
might be, and would cease to operate at the expira- 


also by a resolution disapprove of an Ordinance, 
in which case it would at once cease to have 
effect." Explaining the proposed provision, the 
Constitutional Adviser observed that during the 
British rule Ordinance-making powers of the 
Governor-General and Governors were subjected 
to severe criticism, but, he added, circumstances 
might arise when the immediate promulgation 
of a law may become absolutely necesasry even with- 
out an interval of time in which to summon Par- 
liament or the State Legislature as the case might 
be. The Constitutional Adviser also emphasised 
the change in the character of the executive, 
which, under the new constitution, would be res- 
ponsible for the promulgation of an Ordinance. 

The proposal of the Constitutional Adviser 
was accepted without any modification by the 
Union Constitution Committee and approved by 
the Constituent Assembly. It was then included 
in the Draft Constitution of February 1948. The 
Constitutional Adviser’s Memorandum also con- 
tained a separate provision that a Governor would 
have certain special responsibilities, one of which 
was the prevention of a grave menace to the 
peace and tranquillity of the Province or any part 
of it-a special responsibility which gave him po- 
wer to overrule his Council of Ministers and even 
act independently of them in his discretion. The 
Constitutional Adviser explained the implications 
of this power of the Governor at a meeting of 
the Provincial Constitution Committee on June 
9, 1947. The Committee apparently considered 
that these special personal powers of the Governor 
should be expressly safeguarded and it was deci- 
ded that this point should be made clear in the 
Draft. A suggestion was also made that the Gover- 
nor should not promulgate an Ordinance by vir- 
tue of his personal power except in consultation 
with the President.” 


All these points were discussed at a joint meet- 


38. B. Shiva Rao (Ed.), The Framing of India’s 
2 Select Documents, Vol. II, pp. 


39. Ibid., p. 650. 


Constitutional History of India 


ing of the Union Constitution Committee and the 
Provincial Constitution Committee on June 10, 
1947. At this meeting it was decided that if in 
the opinion of the Governor there was a grave 
menace to the peace and tranquillity of the Pro- 
vince or of any part thereof, he would report to 
the President and appropriate action thereon 
would be taken by the latter. It was further dari- 
fed that in the normal course, the Governor 
would act on the advice of his Ministers but 
he could make such report without advice. Accor- 
dingly, the provision included in the Report of 
the Provincial Constitution Committee regarding 
the promulgation of Ordinances was the same as 
that contained in the Constitutional Adviser's 
Memorandum. It was adopted by the Constituent 
Assembly, without any discussion, on July 21, 
1947.^ 

When the Drafting Committee set itself in 
framing the relevant provisions in the Draft Con- 
stitution, two matters had also to be provided for, 
which were peculiar to the powers of the Gover- 
nor. In regard to certain categories of Bills passed 
by the State Legislature, the Draft Constitution 
required that they should be reserved for the 
consideration of the President and without his 
assent such Bills would not be valid. In order to 
provide for Ordinances relating to this category 
of matters, a proviso was added requiring the 
Governor to obtain the instructions of the Presi- 
dent on the subject before promulgating an Ordi- 
nance if the Bill passed by the State Legislature 
containing the same provisions would have been 
reserved for the consideration of the President.^ 
When this artide came before the Constituent 
Assembly, on June 14, 1949, Hriday Nath Kunzru 
moved an amendment providing that a Gover- 
nor's Ordinance should not remain in force for a 
period longer than two weeks. Shibban Lal 
Saxena argued that the Ordinance-making power 
should be vested in the President alone whether 
the matter related to the jurisdiction of the Union 
or a State." 


The Constituent Assembly negatived these 
amendments and the article as moved by the Draft- 
ing Committee was adopted. At the revision stages 


40. Constituent Assembly Debates, Vol IV, pp. 
702-3. - 

41. B. Shiva Rao (Ed.), The Framing of India’s Con- 
stitution, Select Documents, Vol. III. pp. 586-7- 

42. Constituent Assembly Debates, Vol. VIII, pP. 
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the article was further amended to provide for 
three categories of matters in which the Governor 
would be required to obtain the instructions of 
the President before promulgating an Ordinance : 
(1) where a Bill containing the same provisions 
would have required the previous sanction of the 
President for its introduction in the State Legis- 
lature; (2) where the Governor would have con- 
sidered it necessary to reserve for the President's 
assent any Bill containing the same provisions; 
and (3) where a law of the State Legislature 
would have been invalid unless it was reserved 
for the consideration of the President and had 
received his assent. These provisions form part 
of Article 213 of the Constitution. 

The legislative power of the Governor (Article 
213) together with Articles 200 and 201, which 
empower the Governor to withhold assent to a 
Bill passed by the State Legislature, or reserve it 
for the consideration of the President are reminis- 
cent of the identical provisions in the Govern- 
ment of India Act, 1955. When a Bill is reserved 
for the consideration of the President, the Presi- 
dent shall declare either that he assents to the 
Bill or he withholds assent therefrom. The Presi- 
dent is not confined in his negative action to 
those matters only which under the Constitution 
require the President's approval. Acting on the 
advice of the Prime Minister, the President may 
return the Bill for reconsideration of the State 
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on this unprecedented action of the Governor, 


ruling that Article 213 of the 
not place any limitation on the Governor in rela- 
tion to Money Bills. ; he 


CHAPTER XXXI 


The State 


The High Courts 

The High Courts as institutions had been func 
tioning in India for nearly ninety years when 
India became Independent and these High Courts 
had an eminent record of independence and impar- 
tiality. But all the Provinces of pre-Independence 
India did not have High Ceurts. The Calcutta 
High Court exercised jurisdiction over Assam 
and the Patna High Court over Orissa. The 
United Provinces had two High Courts, the Allah- 
abad High Court and the Chief Court of Oudh 
with its headquarters at Lucknow. Both these courts 
exercised appellate jurisdiction. By July 1948, 
however, this position had changed. Separate 
High Courts were established for Assam and 
Orissa, and the Chief Court. at Lucknow was 
amalgamated with the High Court at Allahabad. 
There was thus a High Court for every Province. 

The jurisdiction and powers of the High Courts 

rested almost entirely on the enactments made by 
the various Legislatures. Acts of the Government 
of India determined the jurisdiction of the High 
Courts in respect of matters on which the Cen- 
tral Leg:slature was competent to make laws and 
Provincial Acts determined their jurisdiction in 
respect of matters on which Provincial Legislatures 
had the power to make laws. The Government 
of India Act, 1935, as also the preceding consti- 
tutional enactments, included provisions laying 
down the constitution of the High Courts, pro- 
visions with respect to judges, the administrative 
powers of the Courts, their powers over subordi- 
nate Courts, and other matters, both judicial and 
administrative. 

The task of the Constituent Assembly was, 
therefore, comparatively easy and simple. The 
main question to engage consideration was how 
to secure the independence of the judges. Dur- 
ing the British rule all permanent appointments 
of High Court judges were made by the Crown. 
At one time there was a rule of law that one- 
third of the total number of judges of a High 
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Court should be Barristers-at-law of England or 
Ireland or members of the Scottish Faculty of 
Advocates; and at least one-third had to be mem- 
bers of the Indian Civil Service. This require- 
ment was abolished when the Government of 
India Act, 1935, came into force in 1937, but the 
practice of appointing Judges from the United 
Kingdom continued. The Joint Select Committee 
had commended this practice “in the interests 
of the maintenance of British legal traditions." 

When the principles of the Constitution, after 
Independence, were being discused, there was 
general agreement that as in the case of the Supre- 
me Court judges the appointment of Judges of the 
High Courts should also be made by the executive 
government. In reply to the Constitutional Adviser's 
questionnaire of March 17, 1947, many suggestions 
were received as to the manner of the appointment 
of High Court judges, including one that the head 
of the judiciary should be elected by the Pro- 
vincial Assembly. In his Memorandum of May 
30, 1947, on the Provincial Constitution, the 
Constitutional Adviser had made a general sug- 
gestion that the provisions of the Government of 
India Act, 1935, relating to High Courts might 
be adopted with necessary changes. On the speci- 
fic question of the appointment of judges, he 
proposed that they should be appointed by the 
Governor with the approval of two-thirds of the 
members of the Council of States.* 

The Provincial Constitution Committee accept 
ed the Constitutional Advisers proposal and 
since the proposal to set up a Council of States 
had been abandoned, the Committee proposed that 
High Court judges should be appointed by the 
President in consultation with the Chief Justice 
. 

1. Joint Select Committee on Constitutional Reforms, 

Report, 1934, para 331. 

2. The Council of States as proposed by the Cons- 

titutional Adviser was a body in the naturo 


of a Privy Council to be set up at the Centre 
to advise on several matters. See ante. 
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of the Supreme Court, the Governor of the Pro- 
vince concerned and the Chief Justice of the 
High Court of the Province (except when the 
Chief Justice himself was to be appointed). 
Vallabhbhai Patel explained to the Constituent 
Assembly that these proposals were designed to 
ensure fair appointments so that judiciary would 
be above the suspicion of party influence? For 
the rest, the Committee agreed to adopt the 
provisions of the Government of India Act, 1935. 


Alladi Krishnaswami put three proposals and 
he wanted the Constitution specifically to pro- 
vide that : 

(a) all the High Courts would have the 
right to issue prerogative writs or any 
substituted remedies therefor through- 
out the area subject to their appellate 
jurisdiction; 

(b) the restriction as to the jurisdiction in re- 
venue matters referred to in Section 226 
of the Government of India Act, 1935, 
should no longer apply to High Courts; 
and 


(c 


2 


in addition to the powers enumerated 
in Section 224 of the Government of 
India Act, 1935, the High Courts should 
have powers of superintendence over 
subordinate courts as under Section 107 
of the Government of India Act, 1935. 

All the three proposals were accepted by the 
Chairman, Vallabhbhai Patel, of the Provincial 
Constitution Committee, adopted by the Consti- 
tuent Assembly and incorporated in the Draft 
Constitution of October 1947, prepared by the 
Constitutional Adviser. For the rest the Draft 
Constitution closely followed the Government of 
India Act, 1935. Subsequent discussions centred 
mostly on the position to be accorded to the 
judges—the mode of their appointment, the age 
of superannuation, the procedure for removal in 
the event of misbehaviour or incapacity, the right 
to practice after retirement, their salaries and 
allowances and other matters relating to the posi- 
tion and independence of the judges. 

With regard to the jurisdiction and powers of 
High Courts there was some discussion, but gene- 
rally there was a consensus of opinion on the 
main principles. The main provision, adopted 
from the Government of India Act, 1935, was 


3. Constituent Assembly Debates, Vol. IV, p. 
710. 
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contained in Article 201 of the Draft Constitu- 
tion of February, 1948. It laid down that the juris- 
diction of, and the law administered in, any exist- 
ing High Court, and the respective power of 
Judges in relation to the administration of jus- 
tice in the Court would be the same as imme- 
diately before the commencement of the Constitu- 
tion, with a proviso that any restriction to which 
the exercise of original jurisdiction of any High 
Court with respect to revenue matters were sub- 
ject would no longer apply. In addition, the 
relevant entries in the Union List, State List and 
Concurrent List also empowered the Union and 
State Legislatures to enact laws on the jurisdic- 
tion and powers of High Courts and other courts 
on all matters on which they were competent to 
legislate. The Draft Constitution also made pro- 
vision conferring on the High Courts the power 
to issue to any person or authority directions, 
orders or writs, in the nature of habeas corpus, 
mandamus, prohibition, quo  warranto and 
certiorari for any purpose including directions, 
orders or writs for the enforcement of Funda- 
mental Rights. 

At the revision stage the artides relating to 
High Courts were renumbered 214 to 232, and 
the Drafting Committee added one more article 
(222) to enable the President to transfer Judges 
from one High Court to another. 


Originally, the Constitution provided for a High 
Court in each Part A and Part B States. Parlia- 
ment was also émpowered to create a High Court 
in Part C State, or give any court in Part C State 
any of the powers of a High Court, or extend the 
jurisdiction of a neighbouring Part A or Part B 
State to a Part C State. There were, as such, 18 
High Courts and 7 Judicial Commissioners’ Courts, 
one for each Part C State other than Coorg and 
Delhi in 1950. 


The reorganisation of the States reduced the 
number of the High Courts, but with Sikkim 
becoming the twenty-second State of India and 
having its own separate High Court, the number 
is again eighteen including two having jurisdic- 
tion over more than one State. The Punjab and 
Haryana High Court has jurisdiction over the 
States of Punjab and Haryana. Gauhati High 
Court's jurisdiction extends aver Assám, Manipur, 
Meghalaya and Nagaland. Among the Union 
Territories, Delhi alone has a High Court of its 
own. Goa, Daman and Diu has a judicial com- 
missioner, while the other seven Union Territo- 
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ries come under the jurisdiction of different 
State High Courts.“ 

The position of the High Courts in India 
materially differs from that of the State courts in 
most other federations, notably that of the United 
States of America. In America the State courts 
are constituted under the State Constitutions and, 
consequently, they have no connection with the 
federal judicial system. The method of appoint- 
ment of Judges, their service conditions and 
the jurisdiction of the State courts differ 
from State to State. In India all High Courts 
are constituted under one Constitution with uni- 
form jurisdiction and conditions of service of the 
Judges. "The State Governments have no control 
over the High Courts. Nor can they alter the con- 

stitution or organisation of the High Courts. It 

can be done only either by amending the Consti- 
tution or the law of Parliament. 


A High Court consists of the Chief Justice and 
such other Judges as the President may from time 
to time deem it necessary to appoint. Originally, 
proviso to Article 216 empowered the President 
to appoint as many Judges as he might deem 
necessary from time to time, and also fixing from 
time to time the maximum strength of each High 
Court. The Constitution (Seventh Amendment) 
Act, 1956, omitted the proviso as it was considered 
to be of little significance from the practical point 
of view since the Presidential Order could be 
changed from time to time. 


Appointment of Judges 


The President appoints the Chief Justice of a 
High Court by warrant under his hand and seal 
after consultation with the Chief Justice of India 
and the Governor of the State. But in making 
the appointments of Puisne judges, the President 
consults in addition the Chief Justice of the High 
Court to which they are being appointed? A 
Judge of a High Court must be a citizen of India 
and must have held for, at least, ten years a 
judicial office in the territory of India, or must 
have been for, at least, ten years an advocate of 
a High Court. The Constitution does not pro- 
SS 

4. Bombay has territorial jurisdi E 
Dadra. and Nagar Havel. "Caleutta i 
Andaman and Nicobar Islands; Kerala over 
Lakshadweep; Madras over Pondicherry; 
Punjab and Haryana over Chandigarh; 
Gauhati over Arunachal and Mizoram. 

B. Article 217. 
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vide for the appointment of non-practising law- 
yers as Judges of a High Court. But a person is 
qualified for appointment as a Judge of the Sup- 
reme Court if he is, in the opinion of the Presi- 
dent, a distinguished jurist. 

The Law Commission in its 80th Report 
on “the method of appointment of Judges” which 
was presented to the Council of States on January 
28, 1980, opined that the present scheme is basi- 
cally sound but some marginal improvements are 
necessary. The Chief Justice of a State High 
Court should consult two of his seniormost col- 
leagues before recommending a name and this 
should be normally accepted by the Government. 
The Chief Justice's recommendation should be ac- 
cepted by the Chief Minister within a month and 
outside limit of seven months should be fixed for 
acceptance. The Commission did not rule out a 
direct meeting between the Chief Justice and the 
Chief Minister to resolve any dispute over choice. 
'The Chief Minister has only a right to comment 
on the name or names proposed by the Chief 
Justice. "The Commission rejected the proposal 
that the Chief Justice should propose a panel of 
names since it would dilute his authority. The 
minimum age of a Judge should be 45 years. For 
persons recruited from the Bar directly, the age 
should be 54. 

As for the Chief Justice, only the seniormost 
persons should be chosen. As the proposal to the 
office of the Chief Justice emanates from the Chief 
Minister himself, he should confine himself to 
taking the initiative for the appointment of the 
Chief Justice based on the principle of seniority. 
If for any reason this is not considered feasible, 
the proper course would be to select some Judge 
from outside the State. It should be ensured 
that the Judge so appointed as Chief Justice 
should have been on the High Court Bench for 
a sufficiently long time and should be senior en- 
ough as a Judge as not to cause resentment among 
the senior Judges of the High Court that some 
one junior in service has been appointed in uper 
session of their claim. In no case should a junior 
Judge of the High Court be appointed as Chief 
Justice in supersession of a senior. 


The Commission coupled its suggestion 7 
another salutary suggestion. It recommended tha 
persons to be appointed to the High Courts Ko 
Supreme Court should not have “any affiliation wit 
a political party continuously for seven years pre- 
ceding their appointment." 
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Considerable controversy has revolved on the 
unanimous recommendation of the Consultative 
Committee of Parliament attached to the Minis- 
try of Law and Justice that the Chief Justice and 
at least one-third of the number of Judges of a 
High Court should be from outside the State un- 
der its jurisdiction. The Law Minister took 
note of the consensus at the meeting. On July 
24, 1980, the Law Minister assured the House of 
the People that the Government would seek the 
guidance of the Supreme Court while evolving a 
mechanism on the appointment of Chicf Justices 
of the High Courts. He explained that the Bar 
Council had passed the resolution expressing its 
disapproval on the presumption that the Govern- 
ment had already taken a decision on the issue. 
Reiterating the Government's commitment to the 
independence of the judiciary, the Law Minister 
said he was even prepared to entrust the Supreme 
Court with the job of evolving thé mechanism for 
the appointment of Chief Justice. But the Chief 
Justice of India, Y. V. Chandrachud, was not fa- 
vourably inclined to the proposal as it would 
effect the efficiency of the judiciary. His main con- 
tention was that Judges have to deal with local 
sentiments, traditions, customs and language. 

The original Article 224 made provision for 
the attendance of retired Judges at sittings of 
the High Court, similar to the one in the case 
of the Supreme Court. But the Constitution 
(Seventh Amendment) Act, 1956, conferred on 
the President the power of making  appoint- 
ments of temporary, additional and acting 
Judges. Additional Judges may be appointed 
for a period not exceeding two years when it 
appears to the President that by reason of in- 
crease in the business of a High Court or arrears 


of work such appointments are necessary.” A duly - 


6. The Governmentof India had recently been 
giving “piecemeal” extensions to additional 
Judges of severalHigh Courts. Among the 
Judges favoured with short-term extensions 
were Justices O.N. Vohra, S.N. Kumar and 
B.S. Wad of the Delhi High Court. Fearing 
that they might not be given a further exten- 
sion by the Government for reasons other than 
judicial, V.M. Tarkunde moved the Supreme 
Court with a request that the Government be 
asked to decide about their future most 
expeditiously. The Constitution Bench direc- 
ted the Government on May 8, 1981, to take 
a decision at least ten days before the short- 
term extension of the three Judges expired. 
The Government granted only one year’s 
extension to Justice Wad and refused to 
grant any extension to the other two Judges, 
though they were senior to Justice Wad. 
Justice Kumar went to the Supreme Court 
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qualified person may be appointed by the Presi- 
dent as an acting Judge when a permanent Judge 
is absent from the duties of his office or is acting 
as Chief Justice. He shall continue to act until 
the permanent Judge has resumed his duties. 


Article 224-A makes provision for the appoint. 
ment of retired Judges at sittings of High Courts, 
The Chief Justice of a High Court may at any 
time, with the previous consent of the President, 
request any person who has held the office of a 
Judge of any High Court in India to sit and act 
as a Judge of the High Court of that State. While 
so sitting and acting he is entitled to such allow- 
ances as the President may by Order determine 
and has all the jurisdiction, powers and privileges 
of a Judge, but is not otherwise deemed to be a 
Judge of that High Court. 


Originally, Judges held office until they attain- 
ed the age of sixty years. The Constitution 
(Fifteenth Amendment) Act, 1963, raised the age 
of retirement from 60 to 62 years But a Judge 
may resign office or may be removed form his 
office by the President in the same manner as a 
Judge of the Supreme Court may be removed.* 
The procedure is designedly cumbersome. Even 
an investigation into a Judge's misbehaviour or 
incapacity can be initiated only on a motion of 
at least one hundred members of Parliament. If 
the motion is admitted by the Speaker, he has 
the discretion to reject it, a high-powered judi- 
cial triumvirate is constituted which frames charges 
against the Judge who is given full opportunity 
of defending himself and refuting the charges so 
framed. Only if its report contains a finding that 
the Judge is guilty of misbehaviour or incapacity 
can the motion be allowed to proceed. A debate 
then follows. But the Judge cannot be removed 
from his office except after an affirmative vote 
for his removal is passed by each House of Parlia- 
ment supported by a majority of the total member- 
ship and by a majority of not less than two- 
thirds of members of each House present and 
voting. 

It is easier to amend the Constitution than to 
remove a Judge from his office. Whilst expecting 
high rectitude from the dispensers of Justice the 
Constitution guarantees them virtual irremovab- 


for redressal. For months the Supreme Court 
heard the arguments, and in some aspects the 


ease took an ugly . The majority opinion 
upheld the action of the Government. 
* Article 124. 
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ility in order to ensure independence of the judi- 
ciary. On May 24, 1949, Jawaharlal Nehru stated 
in the Constituent Assembly that our Judges 
should be first rate“ men of the “highest inte- 
grity" who should "stand up against the executive 
government and whoever may come in their way." 
The right of the retired Judges to engage in 
practice at the Bar evoked divergent comments 
from the members of the Constituent Assembly 
and others. The Government of India Act, 1935, 
did not contain any provision in this matter. But 
the practice was uniform that all persons appointed 
permanent Judges were required to give an under- 
taking that after retirement they would not enagage 
themselves in private practice before any court 
within the jurisdiction of the High Court from 
which they retired. This prohibition, however, did 
not apply to persons appointed as acting or 
temporary Judges. The Drafting Committee in- 
cluded an artide imposing absolute prohibition 
on practice on every person who had held office 
as a permanent Judge of a High Court in any 
Court or before any authority’ and so also persons 
who had held office as additional Judges or tem- 
porary Judges of the Court on having been re- 
cruited from the Bar’ This provision evoked much 
criticism. The memorandum sent by the Judges of 
the Federal Court and Chief Justices of High 
Courts made three proposals. First, in case of 
Judges already in service or those who had retired 
before the commencement of the Constitution, 
the ban on private practice should not be ex- 
tended to them. Secondly, such a ban should not 
apply to additional or temporary Judges as it 
would adversely affect recruitment from the Bar. 
Finally, the scope of the existing disability" (as 
under the Act of 1935) should not be enlarged 
without a compensatory increase in the scale of 
pension and a higher age-limit for superanua- 
tion? 
Tej Bahadur Sapru, on the other hand, was of 
the firm opinion that once a person had accepted 
a judicial position, he should on no account 
revert to the Bar, and referred to the practice as 
obtainable in the United Kingdom." In the light 
of these views the Drafting Committee introduced 


7. Article 196, Draft Constitution of India, Feb- 
ruary 1948. 


8. Foot Note to Article 196, Ibid., p. 89. 
9. B. Shiva Rao (Ed.), The Framing of India's 


Constitution, Select Documents, Vol. IV, pp. 
197-9. 


10. Ibid., p. 173. 
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an amended article (196) on June 27, 1949, 
which made the simple provision that the ban on 
pleading or acting before any court or other 
authority in India would apply to all persons who 
held the office of a Judge of a High Court after 
the commencement of the Constitution.” An 
amendment abolishing the power to make appoint- 
ments of temporary or additional Judges was also 
moved and subsequently accepted. 


'The original Artidle 220 of the Constitution, 
corresponding to Draft Article 196, accordingly, 
provided that a person who had retired as a 
Judge of a High Court could not plead or act 
in any Court or before any authority within the 
territory of India. The Constitution (Seventh 
Amendment) Act, 1956, partially modified the 
bar on retired High Court Judges. The amended 
Article 220 now permits a retired High Court 
Judge to practise before the Supreme Court and 
any High Court other than the one in which he 
was a permanent Judge. But the Law Commis- 
sion has criticised this provision and recommends 
its abolition. 


The question of salaries and allowances and 
other conditions of service of High Court Judges 
also attracted sufficient interest. Under the Gov- 
ernment of India Act, 1935, these were fixed 
by the Crown by an Order in Council and there 
was a variation of pay and pensions among the 
different High Courts. In the Draft Constitution 
of October 1947 (Clause 165), these matters were 
to be regulated by Acts of the appropriate Pro- 
vincial Legislatures with the proviso that the 
salary of a Judge could not be varied to his dis 
advantage after his appointment. Until so fixe 
the salaries, allowances and other conditions o 
service were to be set out in a schedule in b 
Constitution. The Drafting Committee adopte 
it with modification that a minimum salary was E. 
be fixed for the Chief Justice and the Tode 


Courts expresed the opinion that the | -— 
and allowances of Judges as well as their É s 
and pension rights should be laid down 1n Fe 
Constitution itself and should not be subject o 
legislative interference.” This view was accep 
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by the Drafting Committee and on August 1, 
1949, Ambedkar moved an amendment providing 
that salaries would be fixed in the Constitution 
and that other allowances and leave and pension 
rights would be determined by Parliament by 
law.“ 

The Chief Justices and Judges of High Courts 
get a salary of Rs. 4,000 and Rs. 3,500 per men- 
sem respectively.“ The salaries of the High Court 
Judges cannot be varied and neither Parliament 
nor State Legislatures have any power in this 
matter. The President, however, is empowered 
to reduce the salaries of the Judges during the 
operation of the Proclamation of Financial Em- 
ergency. — Allowances and rights in respect of 
leave or absence and pension of the Judges are 
determined by an Act of Parliament. Neither the 
allowances of a Judge nor his rights in respect 
of leave of absence or pension shall be varied to 
his disadvantage after his appointment. Salaries 
and allowances of the Judges have been charged 
on the Consolidated Fund of the State and hence 
are not votable. Their pensions are charged on 
the Consolidated Fund of India. 


Article 222 provides for transfer of a Judge 
from one High Court to another. The President 
may, after consultation with the Chief Justice of 
India, transfer a Judge from one High Court to 
another. According to the original provision a 
Judge transferred from one High Court to an- 
other was entitled to a compensatory allowance. 
This was considered to have no justification and 
the Constitution (Seventh Amendment) Act, 1956, 
amended Article 222 to that extent. But the 
Constitution (Fifteenth Amendment) Act, 1963, 
restored the original position and clause (2), 
which was omitted by the Seventh Amendment, 
Act now provides that when a Judge has been 
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13. Constituent Assembly Debates, Vol. IX. 

14. A strong plea was made for an increase in 
the salary of the Judges. Chief Justice S.M. 
Sikri inaugurating the two-day Bar Conference 
of the Punjab and Haryana High Court, said 
that the value of the rupee had fallen consi- 
derably over the past few years and during the 
short time he had been Chief Justice he found 
that very few successful lawyers were willing 
to accept judgeship. Recently some judges, he 
added, resigned from office because they were 
unable to maintain their position and status on 
the present salary, The Tribune, Chandigarh, 
March 14, 1971. Chief Justice Chandrachud 
also made a similar plea while addressing the 
Himachal Bar Association and the Bench of the 
Himachal High Court on May 22, 1981. 
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transferred from one High Court to another, he 
shall be entitled to receive in addition to his 
salary such compensatory allowance as may be 
determined by Parliament and, until so determin- 
ed, such compensatory allowance as the President 
may by order fix. 

Between 1950 and 1975 Judges of various High 
Courts were transferred, in each case with the 
consent of the Judges transferred. Even when the 
States were reorganised and when the States of 
Maharashtra and Gujarat were carved out of the 
State of Bombay, only those Judges of the existing 
Bombay High Court were transferred to the new 
High Court of Gujarat who consented to such 
transfer. In 1963, the Union Law Minister an- 
nounced in the House of the People (Lok Sahba) 
that “so far as High Court Judges were concerned, 
they should not be transferred excepting by con- 
sent.” During the Emergency sixteen Judges from 
various High courts were transferred, after con- 
sultation with the Chief Justice of India, A.N. 
Ray, to promote “national integration”. One of 
the sixteen Judges, Sankalchand Sheth, filed a 
writ in the Gujarat High Court against the or- 
ders of his transfer to Andhra Pradesh High 
Court and it succeeded. A full Bench, which heard 
the case, issued a writ against the Union of India 
not to implement the order of his transfer. The 
Union Government filed an appeal in the Supreme 
Court. In the meanwhile, the next batch of 
transfers of about 18 Judges was compiled, but 
no further orders were passed thereon to effect 
the transfers. 

The Supreme Court decided by a majority of 
3:2 that the President in consultation with the 
Chief Justice of India could transfer a Judge of 
the High Court under Article 222 in the "public 
interest" and the consent of the concerned Judge 
was not a prerequisite. Dealing with the case of 
Justice Sheth, Justice Chandrachud observed, 
“There are numerous other ways of achieving 
national integration more effectively than by 
transferring High Court Judges from one High 
Court to another.. Considering the great incon- 
venience, hardship and possibly a slur which a trans- 


Increase in the allowances, pensions and other 
privileges of the Judges has since been made, 
but there is no increase in their salaries. The 
issue had been raised in various forums, but the 
Government has shown no inclination. A Jud- 
ge of the Allahabad High Court filed a writ 
in the Supreme Court, which he pleaded him. 


self, for increase in his 


796 


fer from one High Court to another High Court 
involves, the better view would be to leave the 
Judges untouched and take other measures to 
achieve that purpose. If at all on mature and 
objective appraisal of the situation, it is still felt 
that there should be a. fair sprinkling in the High 
Court judiciary of persons belonging to other 
States, that object can be more easily and effec- 
tively attained by making appointments of out- 
siders initially." 

The Suprme Courts decision in Justice Sheth's 
case came after the Janata Party had come into 
power in 1977. To score a political point against 
the previous Congress (I) Government, the 
Janata Government decided to retransfer Justice 
Sheth to the Gujarat High Court as there was no 
justification for transferring him to Andhra Pradesh. 
But the Government was not willing to surren- 
der its power of transferring High Court Judges 
in “public interest.” The Government maintain- 
ed that the power under Article 222 could be ex- 
ercised in individual cases by the President in 
consultation with the Chief Justice of India in 
the “public interest” and the consent of the 
Judge concerned was not a prerequisite. 


The Consultative Committee Members of 
Parliament attached to the Ministry of Law and 
Justice unanimously recommended on June 7, 1980. 
that the Chief Justice and at least one-third of the 
Judges of a High Court should be from outside the 
State under its jurisdiction. It also urged the Gov- 
ernment to strictly implement in letter and spirit 
the provision of Article 222 of the Constitution 
relating to the transfer of Judges from one 
High Court to another. The Law Minister, 
P. Shiva Shankar, took note of the consensus at 
the meeting about the higher judiciary and said 
the mechanics of such appointments would have 
to be worked out in detail so that these could be 
implemented without discrimination. 

‘ On March 18, 1981 the then Law Minister 
issued a circular addressed to the Chief Ministers 
of different States in which he requested them 
(a) to obtain from all the Additional Judges of 
the High Court in the State their consent to be 
appointed as permanent Judges in any other 
High Court in the country, and (b) also to ob- 
tain similar consent from those who have been, 
or in future are to be proposed for appointment 
as Judges. The circular also carried a request to 
obtain from the Additional Judges and the 
proposed appointees names of three High Courts 
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in the order of preference to which they would 
like to be appointed as Judges or permanent 
Judges as the case might be. It was added that 
the written consent of preferences of the Addi- 
tional Judges and the proposed appointees should 
be sent to the Law Minister within fortnight 
of the receipt of the letter. 


Normally, the appointment of Chief Justices of 
High Courts and transfer of Judges should be 
above controversy and totally free of political 
motivation. But following the unhappy experi- 
ence of Emergency period and the irresponsible 
talk by politicians of a “committed judiciary”, 
fears were expressed in certain quarters, in- 
cluding the vast majority of lawyers in the coun- 
try, that the new system being considered for 
senior judicial appointments and their transfers 
might be prompted by extraneous considerations. 
The recommendation of the Consultative Com- 
mittee was designed to eliminate the chances of 
local prejudices and pressures determining the 
outcome of cases so as to ensure full justice to 
everyone. Such postings may in fact prove all to 
the good. The Law Commission's 80th Report 
presented to the Council of States on January 28, 
1980 favoured the evolution of a convention ac 
cording to which one-third of the judges in each 
High Court should be from another State. “This 
would have to be done through the process o 
initial appointments, and not by transfer." How. 
ever, the Commission approved the transfer 9 
a Judge to preserve "the image and good name 
of the judiciary.” But the Commission added the 
proviso that "no judge should be transfe 
without his consent from one to the other unless 
a panel consisting of the Chief Justice of India 
and his our seniormost colleagues finds sufficient 
cause for such a course. In case of difference? 
between the members of the panel, the view e 
the majority should be taken to be the view 9 
the panel.” The Chief Justice of India, however, 
reiterated his opposition to the transfer of judge? 
as a matter of policy, as distinct from individu 
cases. 


But the majority judgment of the Supreme 
Court in what has come to be known as 
Judge's case (December 1981) has 
new law with respect to 
Judges. Before the decision in 
generally accepted. that appointment of ju 
ot the High Courts—whether as Additional Ja ge 
or permanent Judges—rested ultimately with 
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President, that is, the Union Government. But 
both as matter of constitutional convention 
and as a matter of law, the last word belonged 
to the Chief Justice of India; the rejection of 
the advice being ordinarily regarded as promp- 
ted by oblique considerations vitiating the or- 
der. After the majority judgment in the Judges’ 
case, the position stands altered. The Government 
must still consult the Constitutional functiona- 
ries—the Chief Justice of India and the Chief 
Justice of the High Court concerned—but the 
Government may follow the advice of the Chief 
Justice of a High Court and act on it in pre- 
ference to the advice of the Chief Justice of India. 
In denying supremacy to the opinion of the Chief 
Justice of India over that of the Chief Justice of 
the High Court, the majority relied on the speech 
of Dr. Ambedkar in the Constituent Assembly 
when the Draft article 193 (corresponding to 
Article 217 of the Constitution) was being deba- 
ted. Then the question was whether the appoint- 
ment of a Judge of the superior courts should be 
made only with the concurrence of the Chief 
Justice. Dr. Ambedkar remarked that he felt no 
doubt that the Chief Justice was a very eminent 
person and went on: "But after all the Chief 
Justice is a man with all the failings, all the sen- 
timents and all the prejudices which we as com- 
mon people have". He, therefore, felt that the 
Chief Justice of India should have no power of 
veto over appointment of Judges. But events and 
constitutional practice after — 1950 proved that 
Ambedkar was wrong. The conventions set up 
after 1950 showed that the Union Government 
gave primacy to the Chief Justice of India and 
Tegarded him as a person who, by virtue of his 
office, was expected to rise above the common 
failings. 


There were three main issues in the petition 
of S.N. Kumar, Additional Judge of the Delhi 
High Court, who had not been given extension 
and K.B.N. Singh, Chief Justice of the Patna 
High Court who had been transferred to Mad- 
Tas" before the Supreme Court: (1) whether 
the Law Ministers circular dated 18th March 
1981, seeking the consent of Additional Judges 
to be appointed in other States was valid; (2) 
whether an Additional Judge could be dropped 


— p , , , , 
15. Chief Justice M. M. Ismail of the Madras High 
Court was transferred to Kerala High Court 
and he chose to resign rather than to go to 

lam. 
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without giving him an extension despite moun- 
ting arrears of work; (3) in what circumstances 
could a High Court judge be transferred to 
another High Court. 

It was for the first time in the judicial history 
of India that an Additional Judge whose term 
was not extended, approached the Court for re- 
lief; the claim of privilege for State papers regard- 
ing judicial appointments was negatived and 
disclosure was ordered; and the Chief Justice of 
India filed an affidavit in a matter pending before 
the Supreme Court, 

By a majority verdict, all the petitions were 
dismissed and no relief was given in any case. 
The Union Law Minister's circular of March 18, 
1981, asking High Court Judges to give their con- 
sent before appointment was upheld. The Court 
also rejected the challenges to the non-extension 
of the term of Additional Judge S.N. Kumar“ 
and to the transfer of Chief Justice K.N.B. Singh 
from Patna to Madras. The majority judgment 
also ruled that in the matter of the transfer of 
High Court Judges the Chief Justice of India 
does not enjoy primacy over the Chief Justice of 
the High Court. The minority view—voiced by 
Gupta, Tulzapurkar and Pathak, JJ,—was that 
the Law Minister's circular seeking the consent 
of Additional Judges to be appointed in any 
other State was invalid; and the non-extension of 
Additional Judge Kumar was also invalid with 
the result that the President of India should re- 
consider the question of his extension. However, 
these three Judges who were in a minority on the 
above points, formed the majority with Venkatar- 
amiah, J, in holding that Chief Justice K.B.N. 
Singh's transfer from the Patna to the Madras 
High Court was valid. 

For about two years the Government did not 


16. Additional Judge O.N. Vohra of the Delhi 
High Court was also not given extension along 
with Kumar, but he did not challenge his non- 
extension. Similarly, Additional Judge 
U.R. Lalit of the Bombay High Court and 
Additional Judge R.N. Aggarwal of Delhi High 
Court were not given extension in 1976 and 
neither of the two challenged it. In July 1982, 
Justice Ramesh Chander Srivastava of the 
Allahabad High Court resigned because he 
could not reconcile himself to the Govern- 
ment policy on transfer of Judges which, he 
said, was aimed at creating fear and a sense of 
instability in the minds of the Judges. He 
also complained to the President that he was 
constantly being subjected to harassment 
by the Government, 
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implement its policy decision of appointing Chief 
Justices and one-third of Judges from outside. 
In January 1983, the Government announcement 
said that the policy was being adopted “pursuant 
to persistent demand from responsible bodies” 
and after considering various aspects of the matter 
and consulting the Chief Justice of India laid 
down three guidelines for its implementation. 
The announcement said that for purposes of 
elevation as Chief Justice, the inter se seniority 
of puisne Judges would be reckoned on the basis 
of their seniority in their High Courts and, sub- 
ject to suitability, they would be considered for 
appointment as Chief Justices in other High 
Courts. Secondly, a Chief Justice who has only 
one year or less to retire may not be transferred 
to other High Courts. Thirdly, a puisne Judge 
in a High Court who has one year or less to re- 
tire when his turn for being considered for eleva- 
tion as Chief Justice arrives may, subject to sui- 
tability, be considered for apointment as Chief 
Justice in his own High Court if a vacancy is to 
occur in the office of the Chief Justice in that 
High Court during that period. 

The Government’s decision to transfer Chief 
Justices of High Courts and one-third of their 
Judges from outside the concerned States figured 
prominently in the recent All-India Conference 
of Judges as well as the deliberations of the con- 
ference on judicial reforms organised on the 
occasion of the silver jubilee celebrations of the 
Indian Law Institute. The Government armed 
with the Supreme Court verdict in the Judges’ 
case is going ahead in transferring Chief Justices 
and Judges to other states." While several sound 
arguments can be advanced both for and against 
having certain proportion of High Court Judges 
outside from the concerned State, apprehensions 
about political considerations influencing these 
decisions are not entirely unfounded. Justice 
Tulzapurkar lamented in his minority judgment 


17, In August 1983 three Chief Justices from out- 
side states were appointed. Justice Baha- 
ud-din Farooqi of the Jammu and Kashmir 
High Court was transferred to Sikkim and Chief 
Justice Potti of the Kerala High Court to 
Gujarat High Court. Both proceeded on leave, 
but Chief Justice Potti joined the Gujarat 
High Court after the expiry of his leave. 
Justice Mishra of the Allahabad High Court 
and Justice V. Khalad of the Kerala High 
Court were elevated and posted to Assam and 
eria and meet High Court respectively. 
ince then a number of other Chief Justices 
been transferred. = 
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in the Judges’ case that the Law Minister's cir- 
cular of March 18, 1981, exudes "an odour of 
executive dominance and arrogance". Speaking 
as chief guest at the centenary celebrations of the 
Wadagon Court, near Pune, on February 26, 
1983, Justice Tulzapurkar once again dwelt on 
the question of transfer of Judges and called for 
a public debate on the Government policy deci- 
sion. He said that the Government guidelines 
on the modalities of transfers to be effected in 
pursurance of the policy left much to be desired 
and it was not known whether the Chief Justice 
of India’s approval of these guidelines was obtain- 
ed or he was merely “consulted in the Constitu- 
tional sense.” ) 
After the Supreme Court judgment in the 
Judges case, Justice Tulzapurkar added, it bi 
expected that the guidelines would incorpora 
proper safeguards to ensure complete ins 
of the judiciary from the executive's interferen 
in the matter of transfers. However, according 
to the guidelines the question of which particular 
person should be transferred and in which m 
Court had not been left to the discretion of 5 
Chief justice of India. As a result, the 19 
lity of using the power of transfer with odd 
motive had not been ruled out—a serious dang 
that had been pointed out by the s 
Court judgment. He also said that the Pb 
of the government had furnished justi p 
grounds for raising the question whether 
country should have politicians as Judas pe 
Kumaramangalam's contention in Parliamen e 
May 2, 1973), on the matter of making 1 
ments to the higher judiciary, “both at the M 
court and Supreme Court levels, appears to ii 
sway." Recently experience of having judges ae 
a political background had been quite distu 115 
he pointed out. At any rate this dubious bé 
ciple should never be invoked for elevating A 4 
to the bench by way of rewards for perfor ; 
favourable to whatever party be in PON án 
high time that the present government s 15 
these lines and makes appointments. purely 
consideration of ability and merit.’ JA 
The Government has undoubtedly an a 
tion to assure the people at large that tra 


ice 

18. Obviously the reference was directed x 2 

Baharul Islam who resigned to conten PE E. 

as a Congress (I) candidate for a Hot 

People seat in 1983 Assam elections. ‘ 

now a member of the Council of nen? = E. 
19. The Times of India, New Delhi, Febru 

1983. 


The State Judiciary 


and appointments will not be subject to its 
political exigencies, especially now that the 
Supreme Court judgment has ruled that "the 
power of appointment resides solely and exclu- 
sively in the Government." Nonetheless the Court 
has asserted its power of judicial review in judging 
future transfers and the possibility of legal 
challenges is enough to force the Government to 
be punctiliously correct. The best the Govern- 
ment can do is to evaluate the suggestion made 
by Justice Bhagwati of a Judicial Commission to 
consider all judicial appointments and that prin- 
ciples and norms governing the transfer policy 
should be clearly laid down. 


Jurisdiction of the High Courts 

The Constitution does not attempt detailed 
definitions or classification of the different types 
of jurisdiction of the High Courts. It was pre- 
sumed that the High Courts which were function- 
ing with well-defined jurisdiction at the time of 
the framing of the Constitution would continue 
with it and maintain their position as the highest 
courts in the States. The Constitution, accord- 
ingly, provided that the High Courts would re- 
tain their existing jurisdiction subject to the pro- 
visions of the Constitution and any future law 
that was to be made by the Legislatures. This was 
affirmed by the Supreme Court in National 
Sewing Thread Co. Ltd. v. James Chadwick and 
Bros. Ltd. (1958). 


Besides the normal original and appellate 
jurisdiction, the Constitution vested in the High 
Courts four additional powers: (1) the power to 
issue writs or orders for the enforcement of 
Fundamental Rights or for any other purpose; 
(2) the power of superintendence over subordi- 
nate courts; (3) the power to transfer cases to 
themselves pending in the subordinate courts 
involving interpretation of the Constitution; and 
(4) the power to appoint officers. 

The Constitution (Forty-second Amendment) 
Act, 1976, denuded the High Courts of substantial 
power and jurisdiction. Section 38 of the 
Amenrment Act substituted a new Article for the 
original Article 226. While the High Courts still 
exercised the power to issue writs or orders in 
the nature of habeas corpus, mandamus, prohibi- 
tion, quo warranto and certiorari, or any of them 
for the enforcement of Fundamental Rights, but 
they could no longer exercise jurisdiction in any 
case where there was an invasion of a legal right. 
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The words "for any other purpose" originally in- 
cluded in Article 226 were omitted and in their 
place quite a restricted jurisdiction was provid- 
ed, that is, in (a) cases where there was a. contra- 
vention of a statutory provision causing substan- 
tial injury, and (b) cases where there was an ille- 
gality resulting in substantial failure of justice. 
In either case the court had to be satisfied before 
issuing directions, orders or writs that there was 
no other remedy available in any law to seek re- 
dress. Provision was also made that the High 
Courts would not issue interim order ordinarily 
except on notice to the other side and after giv- 
ing the other side the opportunity to be heard. 
An exception could be made in cases where the 
loss of damage could not be compensated in terms 
of money. But ar interim order would not be 
granted if the effect of such an order was to delay 
any inquiry into a matter of public importance 
or any investigation or inquiry into an offence 
punishable with imprisonment or action for the 
execution of any work or project of public utility. 


The newly inserted Article 226A debarred the 
High Courts from considering the constitutional 
validity of any Central law in any proceeding 
under Artrcle 226. Hitherto the Courts could 
consider the constitutional validity of both the 
Central and State laws in writ proceedings or 
otherwise. Article 131A, also inserted by the 
Forty-second Amendment Act, S. 23, conferred 
upon the Supreme Court alone the exclusive 
jurisdiction in regard to questions involving the 
constitutional validity of Central laws. Article 
228 was amended to provide that where a High 
Court was satisfied that a case pending before it 
involved any question as to the constitutional 
validity of any Central law or of both Central 
and State laws, the High Court was required to 
refer it for the decision of the Supreme Court. 


The newly inserted Article 228A provided for 
the minimum number of Judges of a High Court 
who would sit for determining any question as 
to the constitutionality of any State law. The 
minimum number of Judges comprising the cons- 
titutional Bench was fixed at five. But where 
the number was less than five in a High Court 
all the Judges of the High Court would consti- 
tute the Bench. If the number of the Judges were 
five or more the decision as to the constitutional 
validity of law in question was to be determined 
by a two-thirds majority of the Judges sitting on 
the Bench. If the number was less than five, the 
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law in question could not be declared irvalid 
unless all the Judges held it to be so. 

The Constitution  (Forty-third Amendment) 
Act, 1977, made drastic amendments to the pro- 
visions of the Forty-second Amendment Act. It, 
inter alia, omitted Article 131A (exclusive juris- 
diction of the Supreme Court in regard to ques- 
tions as to the validity of Cenral laws) ” Article 
226A (constitutional vaildity of Central laws not 
to be considered im proceedings under Article 
226) * and Article 228A (special provisions as to 
the disposal of questions relating to constitutional 
validity of State laws) The rest was achieved 
by the .Constitution (Forty-fourth Amendment) 
Act, 1978, by substantially amending Article 226 

(power of High Courts to issue certain writs) . 


The High Courts are primarily Courts of 
appeal. Only in matters of admiralty, probate, 
matrimonials, contempt of Court, enforcement of 
Fundamental Rights and cases ordered to be 
transferred from a Lower Court involving the 
interpretation of the Constitution to their own 
file, they have original jurisdiction. The High 
Courts of Bombay, Calcutta and Madras exercise 
original civil jurisdiction when the amount in- 
volved exceeds specified limit. In criminal cases 
it extends to cases committed to them by Presi- 
dency Magistrate. On the appeal side they 
entertain appeals in civil and criminal cases from 
their subordinate courts as well as from their 
original side. For historical reason and as a 
result of the specific provisions in the Govern- 
ment of India Act, 1935, no High Court had any 
original jurisdiction in any matter concerning 
revenue. The 1950 Constitution removed this 
restriction. The Forty-second Amendment Act 
again took it away by omitting proviso to Arti- 
cle 225-" But it has been restored by the Consti- 
tution (Forty-fourth Amendment) Act, 1978"; the 
jurisdiction as it existed at the commercement 
of the Constitution in 1950. 


The jurisdiction as well as laws administered 
by a High Court can be affected’ both by Parlia- 
ment and State Legislature. Parliament exercises 
exclusive power to make laws touching the 
jurisdiction, power, and authority of all courts 


20. Section 4. 
21. Section 8. 
22. Section 10. 
23. Section 37. 
24. Section 29. 
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with respect to subjects on which it is competent 
to legislate. It can also legislate on subjects in 
the Concurrent List. Similarly, a State Legisla- 
ture has power to make laws touching the juris- 
diction, powers and authority of all courts within 
the State with respect to all subjects enumerated 
in the State List and in the Concurrent List. But 
with respect to matters in the Concurrent List 
the Union Law normally prevails in case of 
conflict. 

Before the commencement of the Constitution 
in 1950 only the High Courts of Calcutta, Madras 
and Bombay had the power to issue certain prero- 
gative writs within the limits of their ordinary 
original jurisdiction. Other High Courts did not 
have this power, nor did the power of the three 
High Courts extend beyond the three towns of 
Madras, Bombay and Calcutta, where they exer 
cised original jurisdiction. Article 225 of the Cons- 
titution empowers every High Court, throughout 
the territories in relation to which it exercises 
jurisdiction, to issue to any person or authority, 
including in appropriate cases, any Government, 
within those territories, directions, orders or 
writs, including writs in the nature of habeas 
corpus, mandamus, prohibition, quo wraranto and 
certiorari, or any of them, for the enforcement of 
any of the Fundamental Rights and for any 
other purpose. The Constitution Forty-second 
Amendment omitted the provision “for any other 
purpose”, but the Forty-fourth Amendment has 
restored it. i 

The Forty-fourth Amendment Act inserted , 
new clause (3) in Article 226 providing E 
where any party against whom an interim order, 
whether by way of injunction or stay or Jn pi 
other manner is made on a writ petition hec 
furnishing to such party copies of such petitio 
and all documents in support of the plea for su Y 
interim order, and giving such party any OPEM 
tunity of being heard makes an application 
the vacation of such order and furnishes a oy 
of such application to the party in whose fav ch 
such order has been made or the counsel of 9775 
party, the High Court shall dispose of the T2 
cation within a period of two vespa Nei 
application is not disposed of within. et 
scribed period of two weeks, the interim par) 
shall on the expiry of that period, stand va righ 

Although the Supreme Court and rad a 
Courts have concurrent jurisdiction in dii 
forcement of Fundamental Rights, the Cons po 
tion does not confer on the High Courts 
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special responsibility of protecting Fundamental 
Rights as the Supreme Court is vested with such 
a power. Under Article 32 the Supreme Court 
is made the guarantor and protector of Funda- 
mental Rights whereas in the case of High Courts 
the power to enforce Fundamental Rights is part 
of their general jurisdiction. — This special and 
unique position of the Supreme Court was em- 
phasised by Justice Patanjali Sastri in Romesh 
Thapar vs. The State of Madras. It was observ- 
ed. ... Article 32 provides a ‘guaranteed’ remedy 
for the enforcement of those (fundamental) 
rights, and this remedial right is itself made a 
Fundamental Right by being included in Part III. 
This Court is thus constituted the protector and 
guarantor of Fundamental Rights and it cannot, 
consistently with the responsibility so laid upon 
it, refuse to entertain applications seeking pro- 
tection against infringement of such rights." 
Every High Court has power of superintend- 
ence over all courts and tribunals throughout the 
territories in relation to which it exercises 
jurisdiction. In the exercise of the power of 
superintendence the High Court may call for 
returns from such courts, make and issue general 
rules and prescribe forms for regulating their 
practices and proceedings and prescribe forms in 
which books, entries and accounts shall be kept 
by the officers of these courts. The Constitution, 
accordingly, vests in each High Court, as the 
highest Court within its territorial jurisdiction, a 
special power and respons‘bility over all courts 
so that the judicial institutions in the State 
function properly and discharge their duties ac- 
cording to law. The power of superintendence 
over subordinate courts and tribunals is both 
jud'cial and administrative and the Constitution 
does not place any restriction on the exercise of 
this power. This point was made clear by Justice 
Nasir Ullah Beg of the Allahabad High Court in 
Jodhey v. State. 'The Court observed, "on a 
proper interpretation of this clause it is diffcult 
to my mind to hold that the powers of superin- 
tendence are conferred only on administrative 
matters. "There are no limits, fetters or restric- 
tions placed on the power of superintendence in 
this clause and the purpose of this clause seems 
to be to make the High Court the custodian of all 
justice within the territorial limit of its jurisdic- 
tion and to arm it with a weapon that could be 
wielded for the purpose of seeing that justice is 
met out fairly and properly by the bodies men- 
tioned therein." 
51—CHI 
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If the High Court is satisfied that a case pend- 
ing in a court subordinate to it involves a substan- 
tial question of law as to the interpretation of 
the Constitution, it may transfer the case to 
itself, After the case has come to the file of the 
High Court, it may dispose of the whole case it- 
self, or may determine the constitutional question 
so involved and return the case to the court from 
which it had been withdrawn together with a 
copy of its judgment on such question and direct. 
it to dispose of the case in conformity with such 
judgment. The Constitution, thus, denies to 
subordinate courts the right to interpret 
Constitution so that there may be the maximum 
possible uniformity as regards constitutional deci- 
sions. It is, accordingly, the duty of the subordi- 
nate courts to refer to the High Court a case 
which involves a substantial question of law as 
to the interpretation of the Constitution and the 
case cannot be disposed of without the determi- 
nation of such question. The High Court may 
also transfer the case to itself upon the applica- 
tion of a party in the case. 


The High Court is a court of record and has 
all the powers of such a court including the 
power to punish for contempt of itself. The 
two characteristcis of a court of record are that 
the records of such a Court are admitted to be 
of evidentiary value and that they cannot be 
questioned when produced before any court, and 
that it has the power to punish for contempt of 
itself. Neither the Supreme Court nor the 
Legislature can deprive a High Court of its power 
of punishing a contempt of itself. 


Officers and Servants of the High Court 


Article 229 empowers the Chief Justice of a 
High Court to appoint officers and servants of the 
Court for the efficient performance of its func 
tions. The Governor may in this respect require 
the Court to consult the State Public Service 
Commission. The Chief Justice is also authorised 
to control the conditions of service of the High 
Court staff subject to any law made by the State 
Legislature in this respect. The administrative 
expenses of the High Court are charged on the 
Consolidated Fund of the State. In Pradyot 
Kumar vs. The Chief Justice of the Calcutta High 
Court (1956), it was held that “a power of ap- 
pointment includes the power to suspend or dis- 
miss.” The Chief Justice has, thus, the power to 
suspend or dismiss any officer or servant from the 
service of the High Court. 
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SUBORDINATE COURTS 
Subordinate Judiciary 


Before the transfer of power the subordinate 
judiciary, particularly on the criminal side, did 
not command the unflinching confidence of the 
people for its independence and impartiality. 
Both the Indian Statutory (Simon) “Commission 
and the Joint Select Committee on Indian Cons- 
titutional Reform dwelt on this aspect and em- 


phasised the paramount importance of an inde-. 


pendent and fair-minded judiciary enjoying 
the confidence of the people. The Joint Select 
Committee laid special stress on the need for a 
competent subordinate judiciary and observed 
that it was the subordinate judiciary in India 
“who are brought most closely into contact with 
the people, and it is no less important perhaps 
indeed even more important, that their indepen- 
dence should be placed beyond question than in 
the case of the superior judges.’ 


The Government of India Act, 1935, partially 
removed the existing defects on the civil side, but 
nothing tangible was done in the case of the 
magistracy on the criminal side. ‘The District 
and Sessions Judges were appointed by the Gover- 
nor, after consultation with a High Court, in his 
individual judgement." Subordinate Civil Judges 
were recruited as a result of competitive exami- 
nation and the government made rules, in 
consultation with the Public Service Commission 
and the High Court, defining the qualifications 
required. Their postings and promotions rested 
with the High Court. But in the case of District 
and subordinate Magistrates appointments were 
made by the Provincial Government under the 
provisions of the Code of Criminal Procedure and 
there was no obligation to consult the High 
Court. Nor was there any obligation to consult 
the High Court for their postings, transfers, pro- 
motions or for investing any of them with speci 
criminal powers. The District Magistrate was 
also the principal District Officer, and the Col- 
lector. Ambedkar correctly pointed out in the 
Constituent Assembly that the magistracy was in- 


timately connected with the general system of 
administration.” 


* 
25. Joint Select Committee on Indian Constitu. 
tional Reform, Report (1984), para 337. 
26. Government of Inlia, Act, 1935, Section 254. 


27. Constituent Assembly Debates, Vol. IX, p. 
1571. 
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Originally, neither the Draft Constitution prc- 
pared by the Constitutional Adviser in 1947, nor 
the one prepared by the Drafting Committee in 
1948, contained any specific provision on the 
subordinate judiciary. The intention at that 
time was that services of all types should not be 
included in the Constitution but were to be regu- 
lated by Acts of the appropriate Legislatures. 
The Conference of Judges of the Federal Court 
and the Chief Justices of High Courts held in 
March 1948, prominently discussed the omission to 
provide specifically for the subordinate judiciary in 
the constitution. The conference regarded it as 
most essential that the members of the subordi- 
nate judiciary should not be exposed to the 
extraneous influence of the party in power. In 
a Memorandum incorporating comments and 
suggestions on the Draft Constitution, the Judges 
observed, “So long as the subordinate judiciary, 
including the District Judges, have to depend 
upon the provincial executive for their appoint- 
ment, posting, promotion and leave, they cannot 
remain entirely free from the influence of mem- 
bers of the party in power and cannot be ex- 
pected to act impartially and independently in 
the discharge of their duties. It is, therefore, 
recommended that provisions be made placing 
exclusively in the hands of the High Courts the 
power of appointment and dismissal, posting, 
promotion and grant of leave in respect of the 
entire subordinate judiciary including District 
Judges.“ 

The Drafting Committee accepted these sugges 
tions. The committees came to the condusion 
that the time was appropriate for assimilating 
the civil and criminal justice and placing them 
equally under the control of the High Courts. 
The Drafting Committee, accordingly, drafted 
new provisions and inserted a new Chapter VIII 
in Part VI of the Draft Constitution containing 
Article 209-A, 209-B and 209-C. These provisions 
regarding the Subordinate Judiciary came for dis- 
cussion in the Constituent Assembly on Septem- 
ber 16, 1949. In moving the new Article, 
Ambedkar made some changes. The promotion 
and posting of the District and Sessions Judges, 
which under the Drafting Constitution were the 
functions of the High Courts, were now made the 
responsibility of the Governors in consultation 
. 
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with the High Courts. Whereas in the draft Arti- 
cals, first proposed, the High Courts were vested 
with full powers in regard to the posting and 
promotion of all members of the subordinate 
judiciary, the amended Articles confined this 
power of the High Courts to the subordinate civil 
judiciary alone. A new Article was added to pro- 
vide that the procedure laid down for the civil 
judiciary would apply to the magistracy exercising 
criminal jurisdiction if the Governor by public no- 
tification so directed and that too subject to such 
exceptions and modifications as he might specify. 
In defending these changes Ambedkar observed, 
"The Drafting Committee would have been very 
happy if it was in a position to recommend to 
the House that immediately on the commence- 
ment of the constitution, provisions with regard 
to the appointment and control of the civil 
judiciary by the High Court were also made ap- 
plicable to the magistracy. But it has been 
realized that the magistracy is intimately connect- 
ed with the general system of administration. We 
hope that the proposals which are now being 
entertained by some of the Provinces to separate 
the judiciary from the executive will be accepted 
by the other Provinces so that the provisions of 
Article 209-E would be made applicable to the 
Magistrates in the same way as we propose to 
make them applicable to the civil judiciary. But 
some time must be permitted to elapse for the 
effectuation of the proposals for the separation 
of the judiciary and the executive. It has been 
felt that the best thing is to leave this matter to 
the Governor to do by public notification as soon 
as the appropriate changes for the separation of 
the judiciary and the executive are carried 
through in any of the Provinces." 

The Constituent Assembly finally adopted the 
Articles proposed by Ambedkar and they became 
Articles 233 to 237 of the Constitution. 


Appointment. of District and other Judges 

The Constitution divides judicial posts into two 
categories. The higher categories include Dis- 
trict and Sessions Judges, Judges of the City Civil 
Courts, Additional District and Sessions Judges, 
Joint District and Sessions Judges, Assistant . Dis- 
trict and Sessions Judges, Chief Judges of Small 
Cause Courts, Chief Presidency Magistrates and 
Additional Chief Presidency Magistrates. The 
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second or lower category includes other civil judi- 
cial posts inferior to the. post of a District Judge. 
Appointments to posts in the higher" category 
are made by the Governor of the State in con- 
sultation with High Court exercising jurisdiction ; 
in relation to such State. No person, other than 
one already, in the service of the Union or of the 
State, is eligible for appointment in this category , 
except an advocate or a pleader of scven years’ 
standing and is duly recommended by the High 
Court for appointment, 

All appointments in the lower category, ie. 
other judicial posts inferior to the posts Of a 
District and Sessions Judges, are made by the. 
Governor of a State in consultation with the 
Public Service Commission and the High Court 
exercising jurisdiction in relation to such State. 
The practice that exists in most States is that the 
Public Service Commission conducts a competi- 
tive examination for recruitment to the judicial 
service of the State. The Commission prescribes 
certain minimum educational and professional 
qualifications for candidates competing for this 
examination. The required vacancies are filled 
up from amongst the list of successful candidates 
in order of merit. The selected candidates are 
given special training for a certain period before 
regular appointment to the service. Thereafter, _ 
they come under the superintendence of the High 
Court in the discharge of their responsibilities. 

The control over District Courts and courts- 
subordinate thereto has been vested in the High 
Court. Article 235 provides that "the control 
over District Courts and courts subordinate 
thereto including the posting and promotion of 
and the grant of leave to, persons belonging to 
the judicial service of a State and holding any 
post inferior to the post of the District Judge 
shall be vested in the High Court......" The 
control by the High Court, accordingly, includes 
control over the posting, promotion and grant 
of leave to persons belonging to the judicial 
service and holding posts inferior to that of a 
District Judge. All subord'nate courts, in brief, 
are placed under the administrative control of | 
the High Court. Postings and promotions of 
District Judges are made by the Governor in 
consultation with the High Court. 


Criminal Courts 
Every district in a State has both civil and 
criminal courts. On the criminal side there is a 
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great measure of uniformity throughout India as 
the Code of Criminal Procedure applies to all 
courts. At the head of a district is the Sessions 
Court presided over by a Sessions Judge. A 
Judge of a Sessions Court may pass any legal 
sentence, but a death sentence is subject to con- 
firmation by the High Court. Sometimes he is 
assisted by Additional Sessions Judges. Subordi- 
nate to a Sessions Judge, who is also a District 
Judge, is a hierarchy of different grades of Civil 
and Criminal Courts. Besides hearing suits, the 
civil courts exercise jurisdiction over several mat- 
ters such as arbitration, guardianship, marriage, 
divorce and probate. Quasi-judicial tribunals 
distinct from the ordinary courts have also been 
set up under certain special Acts for determining 
some types of civil rights. In some cases, appeals 
lie from their orders to the ordinary civil courts. 
But when no such right is given, they are subject 


to the constitutional right of superintendence of 
High Courts. 


The constitution and organisation of criminal 
' courts and their procedure are regulated by the 
Code of Criminal Procedure, 1973, which became 
operative on April 1, 1974, repealing the Code 
of Criminal Procedure, 1898. The Code of 1973 
provides separate sets of magistrates for perform- 
ing the executive and judicial functions. The 
Executive Magistrates are under the control of 
the State Government whereas Judicial Magis- 
„tates are under the control of the High Court, 
On the executive side, for each District there is 
à District Magistrate and under him work a 
number of Executive Magistrates. These Magis- 
trates continue to deal with problems relating to 
the maintenance of law and order and the pre- 
vention of crime. On the judicial side, the 
judicial hierarchy of magistrates consists of the 
Chief Judicial Magistrate at the district level and 
the Judicial Magistrate of first and second class. 
Broadly speaking, Magisterial functions, which 
are essentially Judicial in nature, are the concern 
of the Judicial Magistrates. — In metropolitan 
arcas, with a population of more than 10 lakhs, 
there are Metropolitan Magistrates who. exercise 
larger powers for quicker disposal of cases, 
The Code of Criminal Procedure 1973, has 
ushered in radical changes. 


s The new Code pro- 
vides for the separation of Judiciary from the 
Executive on an all-India basis, There is now 
complete separation from April, 1974 in all the 


States and Union Territories, except Jammu and 
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Kashmir, Nagaland and tribal areas. Several other 
important changes designed to expedite the dis- 
posal of cases, to improve efficiency, to prevent 
abuses and to afford relief to the poor sections 
of the community have been brought about. 

The system of appointing honorary magistrates 
or justices of the peace has been abandoned. 
Instead, a provision has been made ior the ap- 
pointment of retired or serving officers of Gov- 
ernment as special magistrates with summary 
powers to try special categories of petty cases. 
The jury system has also been abolished. 

Under the 1973 Code, every person arrested with 
or without warrant is required to be intormed of 
the grounds of his arrest and in bailable cases 
has right to be released on bail. No person 
can be kept in police custody during invesugation 
for a period exceeding fifteen days, even by an 
order of the court. No person can be kept on 
remand by order of court for more than sixty 
days in any case. After the expiry of that period 
if the challan is not put up in a court, he is 
entitled to be released on bail. Provisions relating 
to bail have been liberalised and anticipatory 
bail can be granted in certain cases. 

Another major change is the doing away “= 
preliminary enquiry in sessions cases. The powers 
of revision conferred on superior courts cannot 
be exercised in respect of interlocutory orders. In 
order to ensure speedy disposal of cases the PS 
vision relating to compulsory stay of proceedings 
on the mere intention of the party to move tor 
a transfer of the case has been omitted. But stay 
of proceedings can be obtained from peres 
courts in proper cases. Provision has also been 
made to afford an opportunity to the accused to 
make his representation, if any, on the punish- 
ment proposed to be given after conviction. 1 
provision for demanding security from habitu 
offenders has been extended to anti-social offend- 
ers, such as, smugglers, blackmarketeers and D 
sons, who default in provident fund contribution 
Or commit offences under the untouchability 
(offences) Act, etc. 

It has been made compulsory to give a Copy 
of the first information report to the informant. 
If a police officer refuses to record the informa- 
tion, the aggrieved party can send it by post to 
the Superintendent of Police, who will pursue 
the matter. Limits have been prescribed for the 
duration of security proceedings. Such proceed- 
ings shall ordinarily terminate, if they are not 
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conduded within a period of six months. In 
cases where the offence is punishable with im- 
prisonment for a period of two years or less, the 
investigation, if not completed within six months, 
can be stopped by a magistrate. Periods of limita- 
tion on a graded scale for launching criminal 
prosecutions have been provided in cases not 
punishable with imprisonment for more than 
three years. 


Civil Courts 

Throughout India excepting the "Presidency 
Towns—Bombay, Calcutta and Madras—the Dis- 
trict Civil Court is presided over by a District 
Judge who is also the Sessions Judge. The court 
of the District Judge is the principal civil court 
in the district and exercises both judicial and 
administrative powers. It exercises both original 
and appellate jurisdiction in civil cases and has 
wide powers under Special Acts, such as Sucession 
Act, the Guardians and Wards Act, the Provincial 
Insolvency Act, and the Divorce Act. The Dis- 
trict Judge has the power of superintendence 
over subordinate courts exercising civil jurisdic- 
tion in a district. 

Next to the District Judge's court is the court 
of aCivil or a Senior Subordinate Judge. This 
court has jurisdiction over cases of any amount, 
In the States where there are courts of Civll 
Judges they have no appellate jurisdiction where- 
as the courts of Senior Subordinate Judges 


exercise appellate power in minor cases. Below 
them are the courts of Subordinate Judges or 
Munsiffs as they are named in Bihar, Orissa, 
Uttar Pradesh and Assam. Subordinate Judges 
or Munsiffs may be of the First or Second Class 
with varying jurisdiction. Appeals from the Sub- 
ordinate Civil Courts lie, in the first instance, to 
the District Court if the amount involved does 
not exceed five thousand rupees. If it exceeds 
five thousand rupees, appeals lie to the High 
Court. Rights of second appeal differ in different 
States, but there is a right of second appeal on a 
point of law, or on account of a substantial defect i 
in procedure, or when the Court of first appeal 
differs on a question of fact from the court of 
first. instance. 


Small Causes courts have been established in 
big towns for the expeditious disposal of cases 
not involving difficult questions of law and where 
the amount involved does not exceed two thou- 
sand rupees, or one thousand rupees, or five 
hundred rupees as the State Government may 
determine. Small Causes courts follow summary 
procedure and the judgments are not ordinarily 
appealable though errors in laws may be rectified 
in revision. 

In some States, Village Panchayats have been 
invested with power to try minor civil cases in- 
volving movable property. The decisions of the - 
Panchayats are not appealable. 


CHAPTER XXXIT 


Services Under the Union and the States 


How the Government operates 
Government, whether Union or State, operates 


through its Secretariat. The Secretariat, both 
at the Centre and in a State, is divided into 


Ministries or Departments among whom various 
subjects of governmental activity are distributed 
according to administrative convenience. Each 
Ministry is presided over by a Minister. In most 
of the Ministries of the Union Government 
there is at least one Deputy Minister, who is also 
a member of the Council of Ministers, But a 
Deputy Minister does not hold separate charge 
of a Ministry. His task is to assist the Minister, 
with whom he is associated, in his administrative 
and parliamentary duties and he may be com- 
pared to a Parliamentary Secretary in Britain; a 
"Junior Minister". 

Besides the political heads of various Ministries 
of Government there are a number of permanent 
officials and, clerical staff. At the head of each 
Ministry is the permanent Secretary, till recently 
a member of the Indian Civil Service, which is 
extinct now with the retirement of the last in- 
cumbent in March 1980, or Indian Administra- 
tive Service, who occupies a position of the very 
highest responsibility and importance. Im fact, 
the Secretary is the key man in the Ministry who 
heips his political chief to see that the Ministry 
works efficiently and in a particular direction. 
The Secretaries have in most cases been so long 
attached to their respective Ministries that they 
acquire complete grasp of affairs within their 
own spheres and provide a permanent brains 
trust to the Ministers who are amateurs in the 
art of administration. Then, there are in the 
Ministry, possibly an Additional Secretary, a 
Joint Secretary, a Deputy Secretary, an Under 
Secretary, Assistant Secretaries, Superintendents 
and many others who do merely secretariat work 
of a purely routine character. Highest and lowest, 
these non-political agents of administration make 
up, in general, the Civil Service. Their tenure 

of office is permanent and they continue to 
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function regardless of political changes. ‘They 
are outside the domain of politics and this is the 
most important feature of the Civil Service. 
Lord Balfour has given a true picture of the 
position which Civil Servants occupy in Britain 
and it is applicable similarly to the Civil Service 
in India. The Civil Servants, wrote Lord 
Balfour, “do not control policy; they are not 
responsible for it. Belonging to no party, they 
are for that very reason an invaluable element 
in Party Government. It is through them, 
especially through their higher branches, that 
the transference of responsibility from one party 
or one minister to another involves no destruc 
tive shock to the administrative machine. ‘There 
may be change of directions, but the curve is 
smooth"? The Civil Servants, in brief, keep the 
wheels of governmental machine going and act 
as agents for the fulfilment of the policy of the 
party in office, the policy formulated during the 
election and formally endorsed by Parliament. 
They are a link between successive ministries, 
and repository of principles and practices which 
endure while governments come and go. Their 
rigid neutrality in the party political issues is the 
first code of their official conduct and they serve 
with equal fidelity whatever be the complexion 
of Government. All Civil Servants owe a tem- 
porary allegiance to the party in power and its 
programme, no matter what their bias or personal 
conviction. “The first thing", observed Viscount 
Attlee, “a Minister finds on entering office 3s that 
he can depend absolutely on the loyalty of his 
staff and, on leaving office, he will seldom be 
able to say what the private political views are 
even of those with whom he has worked most 
closely" * 


The functions of a Ministry may broadly be 
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said to be four. First, a Ministry must answer 
for its administration to the public. Administra- 
tion does not operate in the vacuum. Since it 
translates policy into practice, the polity, which 
has received the approval of the people and 
endorsement of the Legislature, must be capable 
of explaining itself. It means the accountability 
of administration to both the Legislature and 
the public. As this accountability isto be effected 
through those who are responsible for adminis- 
tration, the Ministry must provide to their poli- 
tical chief all relevant information so that he may 
be able to defend the actions of his Ministi: 
in the Legislature and in the public forums, The 
work of the Ministry must, therefore, be conduct- 
ed in such a way and its policy so framed tha: 
it should be capable of “articulate rational 
defence", 

The second function of the Ministry is the 
drawing up of its policy. Policy, really, is formu- 
lated by the Cabinet. But all details of the 
working out of the policy so formulated and all 
routine business connected thereto are left to 
various Ministries of the Government. Very 
often the Ministry may itself suggest proposals 
within the framework of the policy of the Gov- 
ernment. Such proposals may either be the out- 
come of the Ministrys own administrative ex- 
perience or may be the result of the directions 
given to it by its political chief. Whatever be 
its origin, the Ministry prepares the draft of the 
scheme, works out its details in accordance with 
the general policy determined by the Cabinet 
and consults the interests likely to be affected by 
it. If the shceme of the policy cannot be carried 
out within the framework of the existing law, 
then, it passes into the stage of proposals for a 
Bill. After its approval by the Cabinet it is 
drafted as a Bill to be laid before the Legislature 
at the Centre or in the States, as the case may be. 
The Bill is sponsored and piloted by the Min- 
ister-in-charge of the Ministry to which it relates 
and it is his responsibility to see it through. 
But the members of the Civil Service have to 
remain in attendance in the Legislature to assist 
the Minister with information and advice, when- 
ever he is under fire in the House. It will, thus, 
be clear that even if the inspiration of the Dill 
may have come from the Minister, the prepara- 
tory work is the task of the Ministry and in great 
part the result of the influence exerted by the 
permanent Secretary. "The second thing a Min- 
ister will discover on entering office", wrote 
Attlee, "is that the Civil Servant is prepared to 


put up every possible objection to his policy, 
not from a desire to thwart him, but because it 
is his duty to see that the Minister understands 
all the difficulties and dangers of the course 
which he wishes to adopt" 


Most modern statutes are "skeleton legislation". 
Legislatures legislate in general terms only, em- 
powering the Ministries to work out the detailed 
regulations necessary to give effect to the statutes. 
The rules and regulations so made have the 
force of law. The Ministry will probably, con- 
currently with its preparation of the Bill work 
out regulations and subordinate acts of legisla- 
tion and shortly after the Bill becomes law will 
issue them in the form drafted the Law 
Department. In the application of the rules and 
regulations to specific cases, the Executive often 
assumes a quasi-judicial role. Innumerable kinds 
of judicial or quasi-judicial functions arise in the 
course of administration of public services, parti- 
cularly those which affect the individual welfare 
of large sections of the . In fact, the 
switching over of the functions of the State from 
negative to positive has necessitated it for Legis- 
latures to act along two lines especially. In the 
first place, Legislatures delegate a certain broad 
rule-making authority to the administration and, 
secondly, authority is conferred upon administra- 
tion, in certain cases, to adjudicate controversies. 
Decisions of these kinds are not truly judicial as 
they do not determine legal rights. They are, 
however, an extremely important means by which 
administration makes policy and shapes the 
nation's future within the framework of powers 
agreed to by Parliament. * 

Finally, the function of the Ministry is to im- 
plement policy. When the policy has been 
determined, presented and sanctioned, it becomes 
the duty of the permanent officials of the Minis- 
try to see that it is faithfully carried out, even 
if the policy is not what they might have urged. 
Sir Warren Fisher has cogently explained the 
principles on which Civil Servants in Britain act 
and it will be instructive to quote them here. 
Fisher says, “Determination of policy is the 
function of Ministers, and once a policy is deter- 
mined it is the unquestioned and unquestionable 
business of the civil servant to strive to carry 
out that policy with precisely the same goodwill 
whether he agrees with it or not. That is axio- 
matic and will never be in dispute. At the same 
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time, it is the traditional duty of civil servants, 
while decisions are being formulated, to make 
available to their political chiefs all the inform- 
ation and experience at their disposal, and to 
do this without fear or favour, irrespective of 
whether the adyice thus tendered may accord or 
not with the Minister's initial view. The present- 
ation to the Minister of the relevant facts, the 
ascertainment and marshalling of which may often 
call into play the whole organisation of the De- 
partment, demands of the civil servant's greatest 
care. The presentation of inferences from the 
facts equally demands from him all wisdom and 
detachment he can command". There is little 
evidence in England of Civil Servants sabotaging 
the policy of the responsible political head of 
their Department. 

R. K. Ramadhyani, writing on the Role of 
Civil Servants, says, "The Civil Servant has thus 
the dual role of being the executive for the policy 
of a party and of being its interpreter; he is also 
in a good measure a maker of policy on its be- 
half. lt is mainly in executing the policy of the 
party that conflict may arise; it can only be 
secondary in making new or subsidiary policy. A 
Civil Servant, exercising his democratic right of 
vote may have even cast his vote against the party 
Which has come into power. He is now called 
upon to implement the policy of the party and 
very dearly he is in duty bound to do so, as he 
is not a ruler by himself but a public servant. It 
is his duty, therefore, to try to understand the 
policy of the party which has the mandate of the 
people and to implement it in the most faithful 

way. If he did not do so he would not be true 
to the democratic form of government which 
Tequires that for the time being the rule of the 
majority has to be accepted by the minority“. 


» THE SERVICES 


India under British rule had developed, by 
the turn of the nineteenth century, a well organ- 
ized Civil Service, entirely dependent upon and 
controlled by the executive, The members of 
the "Civil Service of the Crown in India" were 
governed both in the matter of their appoint- 
ment, and the regulation of conditions of their 
service by rules made by the executive. The 
Government of India Act, 1919, contained a 
specific provision enabling the Secretary of State 
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for India to make rules for regulating the classi- 
fication of services in India, the methods of 
their recruitment, their conditions of service, 
pay and allowances, and discipline and conduct. 
The Act also provided that such rules might, to 
the extent and in respect of such matters as 
might be prescribed, delegate the power of mak- 
ing rules to the Governor-General in Council or 
to a Provincial Government or authorize the 
Central or Provincial Legislatures to make laws 
regulating the public services“ Thus the ulti 
mate authority to regulate and control Civil Ser- 
vices rested in the Secretary of State and both 
the Governor-General and the Central or Pro- 
vincial Legislatures derived their power by 
authority delegated to them by the Secretary of 
State for India. 


The Act of 1919, however, favoured the in- 
creasing  Indianization of the Civil Services in 
order to ensure the implementation and success 
of responsible government, however, mutilated 
as it was in the form of dyarchy confined to the 
Provinces. At the end of the First World War, 
the top echelons of the important services, 
especially working under the Provincial Govern- 
ments, consisted of  "all-India  services"—the 
Indian Civil Service and the Indian Police which 
provided the framework of the administrative 
machinery, the Indian Educational Service, the 
Indian Agricultural Service, the Indian Service 
of Engineers, the Indian Forest Service, and the 
Indian Veterinary Service. In addition to the 
All-India Services there were the Central Services 
under the Government of India and the Provin- 
Gal Services in the Provinces, and lastly the 
subordinate services.’ 


As a result of the inauguration of the Govern- 
ment of India Act, 1919, the number of All- 
India Services under the direct control of the 
Secretary of State was progressively reduced, 
especially in the field of Transferred Subjects. 
The Provincial Governments were given the 
authority to reorganise in gradual stages the 
higher cadres of their services relating to the 
Transferred Subjects, and recruitment and con- 
trol of the Secretary of State in Council was 
accordingly, discontinued in such services. In 
pursuance of this policy, by early thirties, the 
only All-India Services that remained under the 
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control of the Secretary of State were the Indian 
Civil Service, the Indian Police, the Ecclesiastical 
Service and the civil branch of the Indian Medi- 
cal Service. "The Government of India Act, 1935, 
formalised this position.“ The relevant provisions 
of the Act laid down that the power to make 
appointments would be vested, in respect of 
Central Services in the Governor-General, and 
in the case of Provincial Services in the Gov- 
ernors.’ Recruitment to the Indian Civil Service, 
the Indian Police, and the civil branch of the 
Indian Medical Service was, however, continued 
to be made by the Secretary of State. 


In the earlier discussion on the principles of 
the Constitution, after the Cabinet Mission State- 
ment of May 16, 1946, not much consideration 
was given to the provisions to be made in regard 
to the Civil Services. One point was, however, 
emphasised. The Union Constitution Commit- 
tee included a specific recommendation that there 
should. be All-India Services whose recruit- 
ment and conditions of service would be regu- 
lated by federal law. As a result of the parti- 
tion of the country there was considerable deple 
tion in the higher ranks of services, especially in 
the cadres of Indian Civil Service and Indian 
Police: With a few exceptions, the Europeans 
in these two services chose to retire and a num- 
ber of them opted to serve in the Dominion of 
Pakistan. Coupled with this fact was that recruit- 
ment to these services had been considerably 
slowed down during the War. As a consequence 
there was a serious void in these services and to 
fill in the gap the Indian Administrative Service 
and the Indian Police Service were created. 
The intention was that these All-India Services, 
like the previous Secretary of State's Services, 
should man all the superior services at the 
Centre and in the Provinces. They were to be 
organised into separate Provincial cadres, each 
Province sending a quota to the Centre on 
deputation to man the superior posts. The 
quota of each Province was to be determined on 
the strength of its Provincial cadre. This was 
certainly an inroad on the Provincial autonomy 
and N. Gopalaswami Ayyangar sought to justi- 
fy it. The recommendations of the Union Con- 
stitution Committee attempted to translate the 
executive action in its report. On general 


grounds Gopalaswami Ayyangar expressed the 
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opinion that the creation of All-India Services 
would be desirable in cases where it was neces 
sary to attract to the highest services the best 
material available in the country transgressing 
Provincial boundaries for the purpose of attract- 
ing this material.“ The proposal “of the Union 
Constitution Committee was adopted by the 
Constituent Assembly without much discussion. 

The Constitutional Adviser made complete 
provision in his first Draft for regulating recruit- 
ment and conditions of service of members of the 
various public services." The Drafting Commii- 
tee considered these provisions early in 1948 and 
simplified the provisions relating to the Civil 
Services and. decided to omit the portion relating 
to defence services. The Committee was of the 
opinion that detailed provisions with regard to 
the recruitment and conditions of service should 
not be included in the Constitution, but should 
be left to be regulated by Acts of the appropriate 
Legislatures. This point was made dear in 
Ambedkar's forwarding letter to the President of 
the Constituent Assembly", while submitting the 
Draft Constitution. 

When the Draft Constitution of February 1948, 
was circulated, valuable comments were received 
from the Ministry of Home Affairs and from the 
Judges of the Federal Court and Chief Justices 
of the High Courts. The Judges urged that 
specific provision should be made in the Consti- 
tution to safeguard the integrity and independ- 
ence of the subordinate judiciary and the powers 
of appointment, posting and promotion of mem- 
bers of the judiciary should not vest in the 
Government. The Drafting Committee agreed 
to this proposal and ‘decided to include them in 
a new chapter relating to district judges and the 
subordinate judicial services in the Constitution.” 

The Ministry of Home Affairs urged many 
points in its letter“ dated October 15, 1948, sent 
to the Constituent Assembly along with which 
the proposals on services were forwarded and the 
draft clauses embodying these proposals. ‘The 
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` 


810 


Home Ministry emphaticaly stated that provi- 
sion in specific term should be included in the 
Constitution for the setting up of the Indian 
Administrative Service and the Indian Police 
Service. The Home Minister Vallabhbhai Patel 
explained to the Prime Minister, "In consultation 
with the unanimous support of Provincial Gov- 
ernments, we have evolved two new services to 
take the place of the Indian Civil Service and 
the Indian Police viz, the Indian Administrative 
Service and the Indian Police Service". Patel 
emphasized that the Civil Service must be above 
party and "we shou'd ensure that political consi- 
derations, either in its recruitment, discipline and 
control, etc., are reduced to the minimum, if not 
eliminated altogether....In an all-India Service, 
it is obvious, recruitment, discipline, control etc., 
have to be tackled on a basis of uniformity and 
under the direction of the Central Government 
which is the recruiting agency". The Home 
Minister recalled that all these matters were 
settled at a conference of Prime Ministers (of 
Provinces as then designated) convened in 1946, 
and the details had been settled by correspond- 
ence with Provincial Governments. "No criti- 
cism, therefore", he added, “can be made that 
either in the formation of these services or in the 
preparation of the necessary rules and regulations 
provincial susceptibilities and views find no 
place". Indeed, there was a remarkable unani- 
mity between the views of the Provincial Govern- 
ments and those of Central Government through- 
out on these questions, Patel said. “Any pricking 
of the conscience on the score of provincial auto- 
nomy or on the need of sustaining the prestige 
and powers of Provincial Ministers is therefore 
out of place....that it would be a grave mistake 
to leave these matters to be regulated either by 
Central or Provincial Legislation. Constitutional 
guarantees and safeguards are the best medium 
of providing for these services and are likely to 
prove more lasting". 

The only criticism on Draft Article 282.C, 
which provided for the setting up of All-India 
Services, was that the decision of establishing 
such services should be left with Parliament as a 
whole rather than the Council of States. Ambed- 
kar, however, pointed out that the article was to 
some extent an invasion of the autonomy given 
to the States to recruit their own services. But 
obviously the only method of providing for 
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authority to the Centre to take away the zuto- 
nomy of the States was to secure the consent of 
two-thirds of the members of the Council of 
States which was set up as a body primarily to 
voice the opinion of the States and its resolution 
would be trantamount to an authority given by 
the States." In the light to these explanations 
the Constituent Assembly adopted all the articles 
suggested by the Drafting Committee. At the 
revision stage these articles were renumbered 
Articles 308 to 314. 


Organisation of the Civil Service 

The guiding principles of Civil Service orga- 
nisation are very simple and obvious. They are 
three: a unified sérvice, recruitment by open 
competition, and classification of posts into in- 
tellectual for policy, and clerical for mechanical 
work to be filled separately by separate examim- 
ation. The division of Civil Servants into these 
two categories is essential for the proper perform- 
ance and co-ordination of functions and for mak- 
ing policy responsive and responsible. In the 
clerical category may be placed all such work as 
is either of a simple mechanical kind or consists 
in the application of well-defined regulations 
decisions and practices to particular cases. In the 
other category—intellectual for policy—may be 
placed all such work as is concerned with the 
formulation of policy, the revision of existing 
practices of current regulations and directions, 
and the organisation and direction of the busi- 
ness of government. 

The administrative class is the pivotal. and 
directing class of the whole Civil Service. ý "They 
are responsible", as Herman Finer says with 1€ 
ference to the British administrative class | for 
transmitting the impulse from their political 
chief, from the statutes and declaration of policy. 
through the rest of the service and out to the 
public". On this class rest, in India Sas id 
Britain, the responsibilities for formulating j 
partmental policy and for controlling and aa 
ing the various Ministries. They are 2 body o 
advisers who find solutions that arise outside pz 
normal routine of departmental work, EM 
suggestions which mav form the ingredients ii 
supreme poicy and interpret regulations pos 
ing to difficult cases. The Directive Princip 
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of State Policy enshrined in the Constitution, the 
realization of the objective of a Welfare State on 
a socialistic pattern, and the prodigious effort 
involved in the proper execution of Five-Year 
Plans have created new responsibilities and one- 
rous tasks for the whole administration and 
particularly for the administrative dass. ‘Their 
duties have become allcomprehensive and em- 
brace planning, control and guidance of the en- 
tire economic as well as social life of the nation." 
"When it becomes the central purpose and justi- 
fication of government", wrote Sukhthankar, 
"while adhering to democratic values and 
meti.ods to find a rich social and economic con- 
tent for freedom to bring about equality of op- 
portunity for all and to secure the maximum 
development of the human and material resources 
of a vast country, the administration faces new 
and immensely vital tasks“. These new and im- 
mensely vital tasks "require the proper develop 
ment of new arts of what may be called social 
and economic engineering" "^ 


For the efficient performance of these heavy 
and arduous duties the administrative officers 
must necessarily possess a trained mental equip- 
ment of a high order, capable of ready mastery 
of complex and intricate problems. They must 
also possess the virtue of human sympathy. 
Prime Minister Jawaharlal Nehru reminded his 
audience consisting of civil servants at Kurnool, 
on December 9, 1955, of the exact purpose of 
the Services. "The Services", he explained, "as 
their name implies are supposed to serve, ob- 
viously, Serve whom?—society, the peop'e, the 
country. Why I say this, because, the test, al- 
ways, has to be how far the Services, whether as 
a whole or any individual member of them are 
serving the larger causes that society has, that 
the nation has" The qualities exactly wanted 
in public servants must, therefore, be: initiative 
and enterprise, planning and organising capa- 
city, efficiency, honesty, loyalty, political neutra- 
lity, width of social outlook and the spirit of 
social service. 
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The British Civil Service is world famous 
its political neutrality, impartiality and integrity. 
"The characteristic which has long been recog- 
nised in the British administrator”, observed the 
Report of the Committee on the Political Acti- 
vities of the Civil Servants, "and extolled as a 
special virtue is his impartiality and, in his pub- 
lic capacity, a mind untinged by political prepos- 
session". But this traditional concept of poli- 
tical neutrality is undergoing, as S. Lall observ- 
ed, "radical change under the impact of many 
factors some of which are common to all nations 
and others special to under-developed countries 
like India. The concept is being rapidly trans- 
formed, without a conscious realization, from a 
negative doctrine of political sterilization and 
neutrality to a positive, non-partisan participa- 
tion in the management of country's affairs." 
The process of decision is no longer exclusively 
confined to the Ministers. It is diffused over the 
entire system of Government. The Ministers 
may ultimately mould and shape the policies, 
but all such policies are being constantly readjust- 
ed “in a seamless web of a multiplicity of agen- 
cies’. This complexity and dispersal of the 
decision-making process is the inevitable result 
of the enormous increase in the scale and scope 
of governmental activities (particularly in mat- 
ters of welfare and State enterprise), the pressure 
thrown up by the democratic process involved 
in the establishment of an egalitarian society 
and the increasing complexity of modern society. 
"The higher echelons of the Civil Services today 
not only advise and assist the Ministers in the 
formulation of policy; they indirectly influence 
decision". The dichotomy of the governmental 
process into politics and administration, i.e., 
‘decision’ and ‘execution’ no longer exists. 


Committed Bureaucracy 

In his presidential address to the All-India 
Congress Committee's Calcutta session in Decem- 
ber 1972, Shankar Dayal Sharma described the 
present administrative machinery as being ill- 
suited to be an effective instrument of social 
change. He dwelt at length on the need for a 
complete overhaul of the administrative machi- 
nery which, he said, “does not have the necessary 
commitment and perspective" for putting 
through a plan for "the socialist transformation 
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of our people's lives" * While commending the 
statement on the economic policy to the Subjects 
Committee of the Congress on December 27, 
1972, the Planning Minister, D. P. Dhar, enun- 
ciated its “fundamental objective" as increased 
production in agriculture and industry. This 
process, he said, should go hand in hand with 
social justice. “We make a commitment that 
production in both the sectors has got io be 
achieved in a stipulated period. And for this we 
must not depend upon bureaucracy”. Many 
results in the past, Dhar explained, "got bogged 
down in the quagmire of bureaucratic corruption 
and inefficiency, in spite of clear enunciation of 
objectives On the penultimate day of the 
Congress plenary session, December 28, 1972, the 
Prime Minister, Mrs. Indira Gandhi, stressed the 
need for administrative reforms, emphasizing 
that a system inherited from colonial rule could 


not keep pace with the changed mood of the 
nation.” 


Clearly, an administrative structure that served 
British colonial needs is no longer relevant, but 
it makes no plea for a committed bureaucracy. 
A committed bureaucracy is possible only in a 
totalitarian regime, for a committed administra- 
tion and democratic procedures are directly in- 
compatible. Commitment in this context means 
a dedicated endorsement of whatever is prescrib- 
ed by the party in power. But the most signi- 
ficant aspect of a democratic system is that it 
allows for an alternative government. A com- 
mitted bureaucracy will then mean that the 
entire bureaucratic set-up would have to go with 
every change in the party complexion of the 
government. A politically neutral administra- 
tion, responsive to the policies prescribed by the 
party in power is quite a different thing from the 
kind of commitment which has been fashionab'e 
with the Congress leaders to demand from all 
sections of the government including the Judi- 
ciary. The Congress Parliamentary Party execu- 
tive set up a nine-member committee “to consider 
problems of administration and suggest remedial 
measures". The Committee could not complete 
its labours before the Congress went out of office 
in April, 1977. Obviously, the emphasis of the 
Committee would have been on "commitment". 
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But in democracy, no party remains in power 
perpetually and the concept of a committed 
bureaucracy presupposes that the administration 
is not at the disposal of any party other than 
the one in power. Commitment of civil servants 
must lie in commitment to the Constitution and 
to the process of law, commitment to national 
ideals and generally accepted norms of beha- 
viour; commitment to integrity and commitment 
to administrative and technical professionalism. 
A civil servant who first finds out what his 
Minister wants to do and then advises according- 
ly is a bad civil servant not committed to his 
duties and responsibilities as an administrator. 


Classification of services 

In countries with a federal polity, it is usual 
for the Central Government and the Govern- 
ments of the constituent units to have separately 
organised services for the administration of sub- 
jects falling within their respective spheres of 
jurisdiction. In India, too, there are two sets of 
services, Central Services and State Services. 
The Central Services are concerned with the ad- 
ministration of Union subjects, such as Foreign 
Affairs, Defence, Income Tax, Customs, Posts and 
Telegraphs, and the officers of these services are 
exclusively in the employ of the Union Govern- 
ment. The subjects within the jurisdiction of 
the States, such as public order, local Govern- 
ment, public health, agriculture, land revenue, 
veterinary, etc, are administered by the State 
Services and the officers of these services are 
exclusively in the employ of their State Govern- 
ments. In addition to these two classes of 
Services, the Constitution also provides for the 
All-India Services, a form of personnel orgauisa- 
tion which has no parallel in any other federal 
country, except Pakistan. The All-India Services 
are common to the Union and the States and are 
composed of officers who are in the exclusive 
employ of neither and may at any time be at the 
disposal of either. The Constitution names ‘wo 
such Services, the Indian Administrative Service 
and the Indian Police Service.“ It further 
provides that other All-India Services, including 
an All-India Judicial Service,” may also be creat 
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ed by Parliament, if the Council of States dec 
lares by a resolution Supporttd by not less than 
two-thirds of the members present and voting 
that it is n or expedient in the national 
interest to do so. A resolution was adopted by 
the Council of States on December 6, 1961, to 
the effect that it was necessary and expedient to 
the national interest that Parliament shou'd by 
law provide for the creation of Indian Forest Ser- 
vice and it was constituted with effect from July 
1, 1966. In 1965 the Council approved the set. 
ting up of an Indian Agricultural Service and the 
Indian Educational Service. Although both these 
Services have not so far come into existence, but 
it does indicate the trend of administrative 
thinking in the sixties, "It is curious", says 
S. P. Aiyar, that "services which had been abo- 


Ambedkar explained in the Constituent As- 
sembly the reason for making this extraordinary 
provision for the creation of All-India Services, 
particularly. the Indian Administrative Service. 
He said, “The dual polity which is inherent in 
a federal system is followed in all Federations by 
a dual service. In all Federations there is a 
Federal Givil Service and a State Civil Service. 
The Indian Federatio „ though a dual polity, 
will have a dual service, but with one exception. 
It is recognised that in every country there are 
certain posts in its administrative set-up. which 
might be called strategic from the point of view 
of maintaining the standard of administration 
„There can be no doubt that the standard of 
administration depends upon the calibre of the 
Civil Servants who are appointed to these strate- 
Bic posts 


uniform scale 
of pay and members of which alone could be 
appointed to these Strategic posts throughout 
the Union". The members of the Indian Ad. 
ministrative Service, therefore, man administra. 
tion both at the Centre as well as in the States, 
Referring to three All India Services—Engineer- 
ing, Medical and Forests-the Home Minister, 
Lal Bahadur Shastri, said at Tirupati on Sep- 


27. Maheshwari, B. L., (Ed)., Centre. State Relations, 
p. 200. 


vices: were being constituted to bring about 
homogeneity and unity in the 

This was one of the recommendations, Shastri 
States Reorganisation Commis- 
sion.^ The Commission having bowed im 1956 
before the demand for linguistic States, it sought 


to counter any tendency thereon for disintegra- 
tion by 


to the creation of three All-India Services—Engi- 


they resisted the p 
cation. The All-India services, 
creasingly to be seen as a great force in national 
integration. 

But after the 1967 General Election, the spirit 
for more State tights took a concrete shape when 
the Tamil Nadu Government appointed the 
Rajamannar Committee to examine the entire 
relationship that should subsist 
Centre and the States in a federal set-up with 
reference to the Provisions of the Constitution 
of India. The Rajamannar Committee Report 
(1971) devoted one full Chapter to the Civil 
Services in India. It led with apprehension 
the nature of Article 312 which does not provide 
for consultation with the States prior to the 
passing of a resolution by the Council of States 
for the creation of an All-India Service, or at 
any other stage before constituting such a service. 
The Committee's main grievance was that Article 
312 gives complete and final authority to the 
Union Government which can, if it so chooses, 
brush aside any suggestion made in that respect 
by a State Government. The Committee quoted 
with approval the views of the Study Team of 
the Administrative Reforms Commission that in 
a federal set-up “to have an All-India service that 
serves the needs of the States but is controlled 
by the Union is an unusual feature”. The Com- 
mittee also recalled the statement made by the 
Joint Parliamentary Committee (1934) that the 
existence of All-India Services was incompatible 
with provincial autonomy. 

According to the Rajamannar Committee there 
appeared no justification for the constitution of 
an All-India Service “which relates to subjects 
within the exclusive field of the State”. The 
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Committee remarked that it "cannot be denied 
that there may be a feeling among the non- 
Congress State Governments that the All-India 
Service officers are the agents of the Centre and 
may not carry out the policies of those States“. 
It was, accordingly, suggested that Article 312 
should be suitably amended as to prevent the 
creation of any new All-India Service and that 
recruitment to the existing All-India Services 
should be discontinued through the Union 
Public Service Commission. The basis of recruit- 
ment to these services, the Committee said, 
should be through transfers from the gazetted 
cadres of the States or in the alternative by direct 
recruitment on the basis of an examination con- 
fined to each State. The Public Service Com- 
mission may . supervise these examinations, if 
demed necessary or expedient. The Committee 
also recommended the adoption of regional 
languages as the medium of examination. 


All-India Services have been variously criticised 
and the relatively lower positions accorded to 
the technocrats, has been, inter alia, an impor- 
tant contributory factor to the general resentment 
against the Administrative Services. It is com- 
plained and not without relevance, that they 
feel and make others to feel that they are superior 
to the State Services in all spheres and in al! 
respects. But Rajamannar Committee’s sugges- 
tions do not offer the solution of the problem. 
They are too radical and undesirable also. The 
functions of the two sets of Government in a 
federal policy cannot be divided inte rigid 
moulds, especialy in a developing country con- 
stitutionally committed to a socialistic society. 
Systematic deputations from the States to the 
Centre “broaden the officers’ vision, bring to the 
Centre an experience close to actual realities, 
and are of benefit both to the Centre and the 
States", Personnel recruited on a national basis 
takes a broader view of problems and in a plural 
society like India this is really an imperative 
need. It was perhaps the most important con. 
sideration with the Constitution-makers and they 
forcefully emphasised this aspect of the All-India 
Services in the Constituent Assembly. The 
Report of the Study Team on Centre-State Rela- 
tions observed : "It should be needless to affirm 
the continued validity of all the objectives 
underlying the All-India Services and yet, in a 
country in which the constituent parts are pos- 
sessed with pre-emptive desire to assert their 
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separateness, such an affirmation is sorely 


needed“. 


The Indian Administrative Service 

The Civil Services in India may be divided 
into three main categories: the All-India Services, 
the Union Services, and the State Public Services. 
All-India Services are those specified in Article 
312 (a) of the Constitution, namely, the Indian 
Administrative Service and the Indian Police 
Service. A few more have since been created and 
the Constitution (Forty-second Amendment) Act, 
1976, makes a specific mention of an All-India 
Judicial Service which the Council of States may 
declare by resolution supported by not less than 
two-thirds majority of the members present and 
voting. Union or Central Services include ser- 
vices in the various administrative departments 
of the Government of India, such as the Indian 
Foreign Service, the Indian. Revenue Service, the 
Indian Audits and Accounts Service, the Indian 
Railways Service, and the Indian Posts and 
Telegraphs Service. There are several engineer- 
ing and other ministerial services. 

The successor to the Indian Civil Services, the 
"steel frame" of the British Indian administra 
tion, is the Indian Administrative Service. The 
control and management of the Indian Adminis 
trative Service (IAS) as S.B. Bapat explained is 
necessarily a joint co-operative affair”.” The 
Setvice is organised in the form of a number of 
LA.S. cadres for each State. Recruitment to the 
Service is made by the Union Government on 
the results of a competitive examination conduct- 
ed by the Union Public Service Commission. The 
officers recruited are allotted to different State 
cadres. The strength of each cadre is so fixed as 
to include a reserve of officers who can be deput : 
ed for scrvice under the Union Government for 
one or more "tenures" of three, four or five ye 
before they return to their State cadre. 
arrangement is claimed to have the advantage : 
having at the disposal of the Union Governmen 
the services of officers with first-hand knowledge 
and experience of conditions in the States. p 
the States have officers, after their return to ' 
State cadre, who are fully familiar with the 

at a 


of 


29. Administrative Reforms Commission, Study 
Team, —Centre-State Relations, vol. I. PP 
238-39. roit do 

30. “The Training of the Indian Administr! 
Service", The Indian Journal oj 2 


ministration, April-June 1955, p- 


Services under the Union and the States > 


policies and programmes of the Union Govern- 
ment, 


There is yet another distinctive feature of the 
Indian Administrative Service. It is a multi- 
purpose Service composed of “generalist admin- 
istrators” who are expected, from time to ime, 
to hold posts involving a wide variety of duties 
and functions, At one time they may be respon- 
sible for the maintenance of law and order, at 
another time for the collection of revenue, regu 
lation of trade, commerce or industry, and still 
at another they may be engaged in welfare acti- 
vities like education, health, labour and develop. 
ment and extension work in agriculture and 
reconstruction. Thus, the administrators get a 
Beneral training in more or less every branch of 
administration. There are two definite advan- 
tages of such a system of service, According to 
the arguments of Macaulay and Jowett, it is a 
better qualification for intellectual work than a 
special training, and that success in such a kind 
of training is likely to indicate desirable quali- 
ties of character. Secondly, it accounts for the 
liberal outlook of the administrators. 


The method of recruitment to the Indian Ad- 
ministrative Service, the Indian Police Service 
and other Central Services combines a written 
examination of high standard. Till recently, the 
written test included compulsory papers and a 
number of optional papers, the precise mix being 
different for Indian Administrative Service and 
the Indian Foreign Service on the one hand, and 
the Indian Police Service on the other, selected 
from a group so made as to compel the candi- 
dates to go outside the range of subjects which 
they might have studied at the university level. 
The written examination was followed by a 
Searching personality test, Candidates had to 
secure a certain minimum percentages of marks 
in the aggregate of compulsory and lower op- 
tional papers before chey could be called for 
interview. For a period, it was the rule, that a 
candidate could be failed on personality test 
alone. A change was subsequently brought about 
and the interview marks were simply added to 
those of written papers. This method of recruit- 
ment, according to S. p. Bapat, ensured that the 
youngmen recruited to service "possess not only 
à high level of intelligence and academic learn. 
ing, but an adequate measure of the qualities 
of personality and character, such as, discern- 
ment, clarity of thought and expression, intel- 
lectual integrity, self-confidence, — self-possession, 


B15 


breadth of outlook and sense of moral and 
social values-qualities which must be looked for 
in persons holding responsible, administrative 
positions in any democratic welfare state“. 

The scheme of examination hitherto followed 
has undergone a substantial change since 1979, 
primarily as a result of administrati ive compul- 
sons. In 1976, for example, $0,739 candidates 
applied for 679 vacancies in the Indian Adminis- 
trative and Indian Police Services and other 
non-technical higher Central Services, Out of 
this number 17,645 candidates ap at the 
examination out of which 1,157 were declared 
qualified for the interview | andas a result. of 
that 679 were finally declared recruited to these 
Services in accordance with the vacancies in each. 

In order to get out of the difficulty of growing 
number of candidates when the vacancies were 
limited to around 700, the Kothari Commission 
was appointed on Recruitment Policy and Selec- 
tion Methods in 1974. The Commission submit- 
ted its Report in 1976, and recommended a new 
scheme of examination, which was accepted by 
the Government, consisting of two parts: a 
preliminary examination (objective type) and the 
Civil Service main examination. which includes 
à written examination and interview. The preli- 
minary examination, consisting of one compul- 
sory and one optional papers, serves the purpose 
of a screening test. For example, in 1979 out 
of a total of 67,500 candidates at the preliminary 
test well-over 60,000 were weeded out and in 
1980 out of 65,000 candidates 9,000 were declar- 
ed eligible for the main examination. In 1981, 
roughly 8,600 wrote the Civil Servicies (Main) 
examination. The successful candidates at the 
preliminary test sit for the main examination 
consisting of eight papers and an interview. Of 
these eight papers, English, one language and 
General Studies (consisting of two papers) are 
compulsory and a candidate has an option to 
select two other subjects out of a long list of 
subjects taught at the Universities. 

What the administration really needs today is 
leadership. "Leadership in administration“, 
writes K. N. Butani, “translated into practical 
realities, implies that leaders must have ‘spring’ 
and vitality in them to be able to top the im- 
mense potentialities of human endeavour for 
creative activity. By dash, enthusiasm, and zes 
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for work, they should be able to infect the entire 
team they command with a pioneering spirit of 
endeavour and towards feats of administrative 
achievement”. It, therefore, makes it impera- 
tive that men of special merit who exhibit attri- 
butes of leadership by their decisiveness and 
dash at interview should be recruited in the ad- 
ministrative service. Mere possession of academic 
qualifications and passing the written examina- 
tion is not enough. Interview unfolds the depth 
of a candidate and his potentialities in meeting 
situations and resolving matters which his diverse 
duties entail. There is consequently no merit in 
the argument about the futility of interview test. 

But the Administrative Service has neither been 
able to maintain the high standard of quality 
for which it was reputed nor is it able to attract 
young shoots possessing the qualities an adminis- 
trative office must essentially possess—judgmen: 
savoir faire, insight and fairmindedness. The 
Service does not attract the youngmen who at- 
tain front rank eminence at the Universities. 
There is a “flight of quality personnel”, as S. P. 
Aiyar puts it to the private sector, where salaries 
are handsomely lucrative, perquisites attractive, 
amenities many, and there is freedom from all 
kinds of political pressure." 

This apart, the Administrative Service has not 
been able to strengthen the foundation of the 
Service. Political environment of the country 
has never allowed conventions and norms oí 
administrative behaviour to evolve. The plague 
spot is the endless efforts of all State Govern- 
ments to increase the quota of promotees from 
their own services and consequently diminishing 
the percentage of direct recruits to enter the 
service through the competitive examination 
Another inroad was made by the special recruit- 
ment in 1956 and the service commission person- 
nel of the Armed Forces in 1962 to be followed 
in 1971,on the basis of asimplified three. paper 
test. "The Study Team of the — Administrative 
Reforms Commission observed in its Report that 
as a result "of this heavy dilution, the IAS has 
lost, or was never allowed to develop its charac- 


ter”. 

But the worst aspect of the policy-making in 
personnel administration is the decision of the 
Government to accept the introduction of all 


32. “Leadership in Administration”, The Indi 
Journal of Public Admini. i tober. 
December, 1956. a Veiober- 

33. Maheshwari, B.L. (Ed.), Centre-State Relation 
p. 208. j 


Constitutional History of India 


regional languages, included in the Eighth 
Schedule to the Constitution, as the media of 
examination. Until 1969, the only language 
allowed was English. After that the Union Pub 
lic Service Commission accepted regional lan- 
guages as media of examination in two subjects, 
essay and general knowledge. Not more than 
one out of 10 candidates was found to use an 
Indian language instead of English in these two 
papers. The Union Public Service Commission 
had been insisting on a gradualist approach to 
the switching over to Indian languages, even if 
only as an option to begin with. 

This gradualism was not intended to obstruct 
the fulfilment of the official commitment made 
in 1969 to promote the use of Indian languages 
in the Union Public Service examinations nor of 
the recommendations to the same effect inade by 
the Kothari Commission, appointed in 1974 at 
the instance of the Union Public Service Com- 
mission and in consultation with the Union 
Government. The Union Public Service Com 
mission's policy of gradualism aimed at doing 
enough spade work without endangering the 
standards not only of the examinations and of 
the services whose key personnel the examina 
tions supplied and on which rivetted the general 
administration of the whole country. 


When the Janata Government, with strong 
pro-Hindi and anti-English elements, came into 
power, it decided to rush things during its term 
of office and accepted the Kothari Commission 
proposals and offered candidates the choice of 
writing all their papers in an Indian language: 
if they wished to. The Union Public Service 
Commission conducted its first Central nr 
examinaiton (a collective name for all types b 
administrative examinations) in 1979. Acord- 
ing to the Chairman of the Union Public Service 
Commission, Dr. M. B. Sahre, out of 7 500 candi- 
dates who took the main examination, after 
weeding out 60,000 at the preliminary examin? 
tion, only 14 percent chose to write their pao 
in an Indian language; 86 per cent opted d 
English? In 1982 examination, (00, dé E 
ber of candidates writing their answers in 
regional languages remained negligible. 

These figures establish that the demand p^ 
"indigenisation" has no effective support fro 


the candidates, who prefer, in the main, t0 8° on 


34. 12 per cent comprised Hindi-users and 
cent the remaining language . 1 
used Telugu, 26 Bangla, 13 Tamil and 8 Ma 
ayalam. 
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using English. The demand for "indigenisation 
really comes from the State Governments, all of 
which nurse a grievance about their States bring 
“under-represented” in the Central Services and 
which see the use of Indian languages in the 
Union Public Service examinations as the short 
cut to rectifying that “imbalance”, In the ab 
senceof some kindof standardisation or equival- 
ence in multi-lingual marking that is aceptable 
to all the language groups the use of Indian 
languages will lead to all the chauvinistic mal- 
practices and each State Government will seek 
to pack the Services with entrants speaking the 
language of the State. This will mean, according 
to a former member of the Union Public Servic. 
Commision, “the funeral of the All-India services”. 


The nadir was reached with the introduction 
of regional languages as a medium of interview 
for the examination commencing from 1982, 
and it is symbolic of the shape of things to 
come. ‘The “steel frame” of a national bureau- 
cracy is sure to be eroded and decosmopolitaniz- 
ed. The administrators will become subject to 
the same regional stresses as the larger body 
politic. The fact of tomorrow can well be seen 
in the attitude of some of the new regional- 
minded entrants into the Administrative and 
Police Services. V. K. Krishna Menon warned 
in Parliament in 1957, “We have largely broken 
up the national character of our higher servic>.” 
Regionalism and its twin mother-tongue concept 
had not then flourished to that extent as it has 
flowered now. Unless Hindi is universally ac- 
cepted as the national language and is taught 
on a scale, which now seems unimaginable, India 
would be led in not too many years by a genera- 
tion of bureaucrats and politicians literally un 
able to talk meaningfully with one another on 
a national stage. 

Some members of the Council of States 
demanded, in a discussion on the 1977-78 Union 
Public Service Commission Report, change in the 
existing examination and recruitment methods 
used by the Commission. The members who 
made this demand believed that the present 
system of choosing entrants favours those who 
belong to the “urban elite’. Their contention 
was that the mode of examination and recruit- 
ment might be so designed that large number ol 
intelligent youngmen and women from the rural 
areas should be able to join the main adminis- 


trative services, One of the reasons that weighed - 


with the Janata Government in permitting the 
52—CHI 
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option to use Indian languages for all the papers 
in the Central Services examination was 

ly to reduce the dominance of the “urban elite” 
in the Union Public Service Commission exami- 
nations. In 1977, the two-day Conference of 
Chairmen of State Public Service Commissions 
made an identical recommendation. 


There can be no objection in principle to the 
recommendation that recruitment to the superior 
Central and State Services should be on the basis 
of “intrinsic merit and potentiality” rather than 
articulation and sophisticated manners. But to 
repeat it so often is to suggest that the Union 
Public Service Commission's rigorous selection 
process had all these years ignored quality for 
superficial social attributes. This aspersion is 
hardly justified and the ideal aimed at lowering 
standards to encourage rural entrants bristles with 
too many fallacies to create a strong and inde- 
pendent corps of civil servants capable of handl- 
ing difficult situations, often taking unpopular 
decisions, resisting populist pressures and wisely 
advising politicians on the most effective course. 
It also overlooks “the steadily widening catch- 
ment area" of both Indian Administrative and 
the Indian Foreign Service. For example, of the 
165 appointments made in 1975, 50 came from 
villages, 32 from small towns and 83 from cities. 
The percentage of rural candidates rose from 
19.71 in 1973 to 30.30 in 1975 and it was near 
about 40 in 1979.” 

This healthy trend certainly deserves to be en- 
couraged. It was a welcome step when inter- 
views were placed at par with the written exami- 
nation, thereby depriving candidates from upper 
class homes and English-medium schools of their 
initial advantage. But the truth of the matter is 
that many sections of the "urban elite" have for 
some time now been losing interest in joining 


35. Several faculty members of the Lal Bahadur 
Shastri National Academy of ^ Administration 
Mussorie, told visiting UNI correspondent: 
that a 50-50 ratio existed between the city 
recruits and those from the villages. "The 
study, conducted jointly by a Deputy Director 
and a Reader of Public Administration at the 
Academy, however, revealed a different trend. 
It shows a marginal three per cent increase in 
the number of village recruits over the past 
24 years. A 1957 study by L.P. Singh, a former 
Indian Civil Service officer, gave the percen- 
tage of probationers with rural upbringing 
as 26. Tho latest report put the corresponding 
figure for 1981 at 29 percent. The Hindustan 
Times, New Delhi, March 13, 1982. 
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the major Central Services which no longer have 
the same glamour or offer the same rewards as 
before. Highly paid jobs in private sector, es 
pecially foreign owned, is what the most highly 
competitive urban groups are now after. There 
shall be still more depletion when the process 
of regional languages as a medium of examina- 
tion and interview assumed a full swing and 
coupled with the raising of maximum age of 
recruitment. 


The age limits were 21-24 years, but the 
Janata Government raised it to 21-28 ostensibly 
to benefit boys and girls from rural areas, who 
start education a few years later than urban 
boys and girls. The consequences in  age-ise 
are, however, not so simple. Once the age 
limit is raised it holds good for everybody, urban 
or rural, elite or backward. Its greatest fallout 
is job-changing. here are thousands of young 
men who get one job at 20, a second at 23, a 
third at 26 and have still two more years to try 
for a more prestigious service like the Indian 
Administrative Service. This assists individual 
advancement but is ruinous for professional ex- 
pertise and emotional identification with any one 
service. When the migration is from other All- 
India Services, it not only leads to a grievous 
depletion of higher talent from those services, 
but wastage of enormous amount of money on 
their specialised training too. 


' The rise in age defeated the basic | idea o 
"catch them young" as a process of sn ae 
to the Civil Services. The study made at the 
Lal Bahadur Shastri National Academy of Ad- 
ministration in 1982 revealed that most randi- 
dates selected for the Indian Administrative 
Service in recent years had a "natural outlook’, 
the average age of the probationer being 27. 
some of them tended "fixed opinions" and it 
occasionally became difficult to "mould" them 
into the ethos of the service, A large number 
of candidates clearing the examination. taking 
the age of relaxation, were already married with 
two or three children. They no longer had the 
vigour and enthusiasim one finds in those be- 
longing to the age group of 20-25. They also 
lacked stamina and strength to undergo tough 
training and initial hardwork; they become risk 
conscious. This apart, they were more voca’ 
articulate, assertive, prone to defy authority and 
discipline, sometimes leading to gross misbeha 
viour which caused incalculable damage to the 
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administrative system.” 

Most of the candidates appearing at Civil 
Services examinations had already taken a num 
ber of written tests for various other jobs and 
thus developed a fine skill to correctly answer 
questions at both preliminary and main exami- 
nations. Since they had already faced many 
interviews they did well at the personality test 
too. This put at a great disadvantage those 
who, fresh from a University, tried to enter a Civil 
Service. This was introducing a serious imbalance 
in services offered by the Union Public Service 
Commission and required immediate attention of 
both the Union Public Service Commission and 
the Home Ministry as did the need for devising 
an entirely new method of recruitment. The 
structural changes effected by the Union Public 
Service Commission recently are not enough. 
Since Independence the method of testing the 
ability and competence of the candidates has re- 
mained almost the ame. The imbalance in age 
has since been corrected by reducing the upper 
age limit to 26. 

Paralysis of bureaucracy . 

An honest and efficient bureaucracy is an im- 
portant and indispensable limb of a sound 
administration, Lord Macaulay tersely stated this 
bare truth when he declared in British Parliament 
that "the character of the Governor-General is less 
important than the character of the Administrator 
by whom the administration is carried". Uader 
a parliamentary system of government the charac 
ter of the Minister is less important than the 
character of his civil servants. The civil services 
provide the framework of the administration. of 
the country. The Ministers make policy decisions. 
In arriving at these decisions and looking to the 
consequences, they may, if they choose, seek the 
advice of civil servants, but the ultimate deci- 
sion has necessarily to be that of Ministers. Tt is, 


30. On October 4, 1981, during a trek to Badri- 
nath as part of training V. K. Singh, a pro- 


bationer, was alleged to have got drunk, mis- 
behaved with a woman collengue and even 
brandished a fire arm. His male colleagues, 
who - were eye-witnesses, overpowered Singh 

more harm. Singh had 


before he could do 


earlier “withdrawn” from the National De- 


The Director 
of the Mussoorie Academy, 

ted the matter to the Home 
sisted that the least that ought to 
to terminate his probation. The ‘old 
stry under political pressure tried to shiek 
Singh, thus impelling the Director, P.S. App“ 
to seek pre-mature retirement in protest. 


Services under the Union and the States 


however, in the area of implementation of these 
decisions that the role of administrators and other 
vu servants is of great significance. A feeling 
of confidence in civil servants is one of the essen- 
tials for drawing the best out of them. It has, 
to be ensured that this confidence is not impair- 
ed for the civil service keeps the government as a 
going concern. It corrects the risks involved in 
decisions taken under pressure with its expertise 
and ascertainable knowledge. It oils the machi- 
nery of politics by relating the popular will to 
waat a detached and disinterested experience in- 
dicates to be practicable. Its authority is that 
of influence, not that of power. It indicates 
consequences but it does not impose commands. 
Patel realised it and Nehru eventually veered 
round to the point of retaining the Indian Civil 
Service. They strove to enshrine the structure 
of an independent, impartial and irremovable 
civil service, a British legacy, in various provi- 
sions of Part XIV of the Constitution. 

In the Nehru era all the proprieties and norms 
of minister-administrator relationship were main- 
tained, tnough at occasions they too played 
favourites. They all operated on a limited can- 
vas and the bureaucracy's capacity to fight back, 
to repair the damage, to restore the sanctity of 
the confidential reports and to uphoid the norms 
of seniority remained, in the main, intact. In 
the States, however, the conditions were not ideal 
and a few of the officers, for example, N. Banerjee 
in Bihar and Dr. Nabogopal Das in West Bengal, 
were compelled to resign in sheer disgust. But 
such occurrences were then exceptions rather 
man the ruse, not vice-versa, as seems to be the 
case at present. 

Now there is paralysis of bureaucracy and 
erosion in the morale of civil servants. A survey 
of administration reveals a painful study. Barren- 
ness of ideas pervades civil service, the old dedi. 
cation and efficiency have vanished, initiative is 
totally lacking, integrity and probity remain mere- 
ly shadows of their past reality and a general 
overall flabbiness and sycophancy prevails. To 
cover up their errors and misdeeds the political 
bosses make civil servants a target of attack for 
any shortfalls or mishaps in the administration, 
When they use harsh and unrestrained language 
to denigrate civil servants in the open it is not 
realised that such behaviour not only sullies the 
image of civil service but also seriously affects the 
capacity of officers, especially at the district level, 
to deal with piquant situations and difficult issues 
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involved in matters of administration. Vallabh- 
bhai Patel gave a note of warning in the Con- 
stituent Assembly when he said, ^....a$ a man 
of experience I tell you, do not quarrel with the 
instruments with which you want to work, It 
is a bad workman who quarrels with his instru- 
ments. Take work from them. Every man 
wants some sort of encouragement. Nobody 
wants to put in work when everyday he is criti- 
cised and ridiculed in public. Nobody will give 
you work like that“ 

Every warrant of appointment issued by the 
British Crown carries the preamble, "Our "Trusty 
and Wellbeloved...." Every public servant in 
Britain is beloved of the Crown and enjoys its 
trust. In return, he carries the burden of 
trusteeship of the task assigned to him and is, 
therefore, expected to discharge his duties 
bearing faith in his trust. The officers of the 
British empire in India were appointed by 
Royal warrant and, consequently, carried with 
them the trust reposed in them. The Officers 
of the East India Company bore no such trust 
and the notoriety they gained for their rapacious- 
ness and preference for private profit over pub- 
lic gain bears the testimony of history and needs 
no recounting. But exceptions apart, the offi- 
cers of the Imperial Services posted to India, 
after assumption of the administration of India 
in 1858, did in fact carry the concept of trustee- 
ship with them and proved loyal and faithful 
servants of the Crown. Their primary objective 
was always to preserve the empire, but with 
justice, fair play and an eye to ensuring the well- 
being of the subjects, Individually the British 
officers were not by any means brighter than 
their Indian successors but collectively they had 
a common object and individually they were 
better motivated. In ultimate analysis the con- 
cept of “my district”, “my regiment’, “my 
jawans", "my ryots’, which most British officers 
nurtured fostered a sense of trusteeship. The 
Indian officers who entered the higher services, 
too, followed in the footsteps of their British 
counterparts and emulated the same sense of 
trusteeship. 

When India became Independent, the leaders 
were loved, respected and trusted. They were 
the darlings of the people. The new entrants 
in the public services and those inherited from 
the British were enthused with a new spirit to 


37. Constituent Assembly Debates, Vol. X, pp. 
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prove that Indians themselves govern better than 
the British and that, too, at the most critical 
time in the history of Independent India. I hey 
were determined to steer the newly born State 
out of the chaos that partition had created and 
lead India into an "Age of development”. A 
totally new concept of trusteeship emerged, the 
trust of the welfare of the people. Nation-build- 
ing and not the preservation of the empire was 
their new objective. They took up their task 
manfully under the inspiration and expectations 
of the founding fathers of the new nation and 
Vallabhbhai- Patel proudly caimed in the Con- 
stituent Assembly that many of those civil ser- 
vants "with whom I have worked, I have no 
hesitation in saying that they are as patriotic, 
as loyal and as sincere as myself“ 

The old guards have passed away and with 
it many of the traditional virtues of honesty, a 
sense of duty, dedication, selflessness, detach- 
ment and above all Gandhian austerity. With 
the loss of these virtuous qualities the rulers 
have lost trust in the civil services, the civil 
servants have no trust in their political leaders 
and the ruled have completely lost faith in both. 
With the erosion of trust between the ruler and 
the ruled the situation — "is literally one of 
Humpty Dumpty who could not be put together 
again by all the King’s horses’. 

This parlous state of administration is a two- 
fold problem. First, the quality of bureaucracy 
has been diluted over the years due to the dec- 
line in the standards of education, inroads on 
administrative services made by special recruit- 
ment in 1956, 1962, and 1971, job reservation 
mania, raising of the State service quota from 
25 to 33 per cent, class exclusiveness, over-staffing, 
unionisation and proliferation of in-service rival- 
ries. There is yet another factor and it has 
proved to be very harmful. During the British 
regime the supremacy of the Indian Civil Ser- 
vices was an undisputed fact. It was accepted 
by the other "Imperial Services" as a matter of 

course. But in Independent India the Indian 
Police Service did not accept the supremacy of 
the Indian Administrative Service. It was rather 
made the target of attack and even abuse. 
Apart from the struggle between the two All- 
India Services for sharing in the plumb jobs, 
the class and caste antagonism has seriously em- 


38. Ibid. 
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bittered their relation and created “bad blood 
almost through the entire bureaucratic labyr- 
inth". No less important is the sharp contro- 
versy between the generalists and the specialists 
and it has now taken an ugly shape. 


Another divisive element bedeviling the 
bureaucracy has come to the fore only of late. 
Until recently the All-India Services were left 
alone to fight their internal battles. Now the 
Provincial Civil Services (P.C.S.) have jumped 
into the fray and joined the assault on the 
Indian Administrative Service, most notably in 
the chronically maladministered State of Uttar 
Pradesh. Politicians in power, including Dr. 
Farooq Abdullah in Kashmir, have not been 
slow to exploit the PCS-IAS conflict for their 
own ends though, when the need arises, both 
IAS and PCS officers are victimized and harass 
ed equally. 

The second problem is the anxiety of the poli- 
ticians to bend the civil services to their will and 
there has been no dearth of high-ranking evil 
servants enthusiastically willing to do the poli- 
tician's behest for unworthy motives of their 
own. This phenomenon is not of recent origin, 
though it reached its apogee during the last few 
years. It first appeared in the States and its 
pacesetters were Pratap Singh Kairon in Punjab 
and Bakhshi Ghulam Mohammed in Jammu and 
Kashmir. Both Kairon and Bakhshi had no res 
pect for independent, honest and efficient. ad- 
ministrators. They loathed rules and regulations 
and disdained the cardinal principle of adminis- 
tration in a democratic set up that the civil 
servant acts as the hands and feet of the minister 


and the two must work in unison. They A 
garded them as tools and expected secretaria 
their aims. 


notings which should conform to 
Those who succumbed had their rewards; 
ted assignments, important postings, out-of-turn 
promotions and sharing the spoils. Those who 
hesitated to fall in line had to pay heavy price 
transfer to inconvenient positions and out of way 
places tantamount to demotion, or transfer 
without any assignment or were asked to pro 

on leave, withholding of promotions and even 
suspension. 


cove- 


The Kairon culture soon spread to other States. 
The forces unleashed by them were strengthened 
further by the political instability ushered by he 
Fourth General Election in 1967, and the grow 
ing infighting within the Congress Party in States 
where it had managed to remain in power. At 
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tempts were made to politicise the services and 
to identify some officials with one or the other 
of the political parties. The downfall drift 
thereafter was swift and was also dangerous in 
consequences. The well-entrenched practice that 
prevails now is that on the eve of elections there 
are mass transfers of administrative heads of dis- 
tricts as also of police officers: These transfers 
are made on the assumption that some of them 
are regarded as more pliable and amenable to 
the wishes of the party bosses. In simple words, 
it means distrust of some public servants and 
expression of great confidence in others. This 
confidence or lack of it has nothing to do with 
merit, impartiality or efficiency of the officer 
concerned. It is a question of the equation he 
is likely to establish with his new masters and 
this in turn is influenced by how far he had in- 
volved himself with the previous Government 
and how far he is prepared to fall in line with 
the new one. With the change in the com- 
plexion of Government the Secretaries are also 
changed. The fluctuating fortunes of parties 
effected the fortunes of individual officers and play 
a vital role in their careers. They would, there- 
fore, instead of concentrating on the discharge 
of their official duties, get engrossed in playing 
their part to help one or the other political 
groups. The civil servant becomes a political 
activist. 

This phenomenon hitherto confined to the 
States showed its ugly face at the Centre after 
the Congress split in 1969. Those who import- 
ed it into New Delhi were the champions of 
"committed bureaucracy' which had no use for 
rebels. The first systematic effort to put pliant 
persons in key positions in the Secretariat, intel- 
ligence 'services and public sectors was made 
during the Emergency. Hundreds of officials 
were shuffled around at the Centre and in the 
States ostensibly to give a dynamic push to Mrs. 
Candhi's 20-point programme and the family 
planning drive. But the results were disastrous 
as the rulers of the day themselves admitted. 


After March 1977 General Election it was hop- 
ed that the Janata Government would restore 
the balance as it enjoyed initially among a large 
section of the bureaucracy sympathy and respect 
since it was committed to dismantle the coercive 
apparatus of the Emergency. But the way it 
sought to browbeat the top bureaucrats into 
convenient decisions put even the so-called ex- 
cesses of the Emergency into shade. Scores of 


officers were arraigned before the Shah and other 
Commissions and, in a vast majority of cases, the 
whole operation had the trappings of witch hunt. 
"The scandalous manner in which so upright 
and outstanding a civil servant as Mr. B. B. 
Vohra has been treated" writes Inder Malhotra, 
“will always remain an indictment of both the 
Janata and Lok Dal Governments’” 

Despite the assurance given by Mrs. Gandhi, 
immediately after the change of Government in 
January 1980, to the Secretaries of various eco- 
nomic Ministries that she would turn the new 
leaf nothing was done to restore the self-confid- 
ence and selfesteem of civil servants at the top 
who were afraid of taking even routine decisions 
during the three years of Janata-Lok Dal rule. 
On the other hand politicalisation of the bureau- 
cracy has been carried a stage further. The new 
Government acted with alacrity in making wide- 
spread changes in key posts in various Union 
Ministries, the public sector, the Delhi Adminis- 
tration and such sensitive organisations as the 
Intelligence Bureau, the CBI and the Central 
Reserve Police. The Civil Servants put under 
"doud" were those who were associated with the 
processing of cases against Mrs. Gandhi, Sanjay 
Gandhi, and her colleagues or were working in 
the Commissions of inquiry set up against her or 
her colleagues. The then Union Home Minister 
Gyani Zail Singh designed a “loyalty” test to 
screen some senior officials Some thirty top men 
were forced to proceed on leave or were not 
given any alternative assignment. They drew 
their salaries from the public exchequer but had 
no job for months together. Civil Servants who 
were conspicuously associated with Emergency 
and who later stood firm in their loyalty to 
Mrs. Gandhi were rehabilitated. While some 
had been given the post held prior to 1977, others 
were promoted or given coveted assignments. 

According to B.K. Nehru at the root of mal- 
administration from which India is suffering is 
the “Varna Sankara” that has been caused “by 
increasing practice of ministers not to concern 
themselves so much with policy as with indivi-+ 
dual cases." He assigns various reasons why 
Ministers are mostly engaged in and prefer to 
decide individual cases. One of the important 
reasons, he emphasises, is “the financial corruption 
prevalent among many of the several hundred 
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ministers who are normally in office in this coun- 
try has reached scandalous proportions. A mini- 
ster who refrains from deciding individual cases 
is likely to remain a poorman."* It is a matter 
of common knowledge and belief and the young 
entrepreneurs trumpet it openly and without any 
reservation that there is no transaction involving 
a Government department, no issue of a licence 
for setting up a new factory, starting a new in- 
dustry or expanding an old one, no permit or 
export, no dealing with any commercial under- 
taking needing sanction of the Government in 
which the politician concerned does not insist on 
a substantial gift for his party and his own pocket. 
Bureaucrats, of course, claim their due share. 
The Ministers expect secretarial notings which 
conform to their aims and civil servants demand 
a price for this piece of dishonesty, There is 
quid pro quo. Those who do not fall in line 
earn the displeasure of their superiors and have 
to pay for it. Dr. N. B. Prasad, former Chairman 
of the Oil and Natural Gas Commission, the 
man who put India on the international oil map, 
was transferred when he dared to disagree with 
the Janata Petroleum Minister H. N. Bahuguna 
on the purchase of a drilling rig from Holland. 
When the Congress returned to power in 1980, 
Prasad as Power Secretary was again in trouble. 
This ya he ieee to the import of two old 
power plants France annoying a powerful 
ruling party leader. Prasad was quickly trans- 
ferred and he eventually resigned from Govern- 
ment service in disgust. 

There are two other important factors that 
essentially contribute to this dismal State of 
affairs. Here bureaucracy plays the positive role, 
The reason for creating All-India Services, parti- 
cularly the Indian Administrative Service, Ambed- 
kar explained to the Constituent Assembly, was 
that certain posts in the administrative set up 
of the country “are strategic from the point of 
view of maintaining the standard of administra- 
tion. ya members of which (All-India Ser- 
vices) alone could be appointed to these strategic 

. posts. throughout the Union”. The Service ins 
been organised in the form of a number of LA.S, 
cadres for each State, The strength of each cadre 
is so fixed as to include a reserve of officers who 
can be deputed for service under the Union Gov- 
ernment for one or more tenures of three, four 
or five years before they return to their State 
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cadre. The advantage claimed for such an 
arrangement is that the Union Government has 
at its disposal the services of officers with first- 
hand knowledge and experience of conditions in 
the States and when they return to their State 
cadre, the States have officers who are fully tam: 
liar with the policies and programmes of the 
Union Government. 

But the Civil Servants themselves have striven 
to wreck this noble ideal of the  Constitution- 
makers. There is a craze to stay at New Delhi 
and once an officer comes on a tenure he seldom 
likes to go back to his State. Inder Malhotra 
writes, “The late Sir Girja Shankar Bajpai, the 
archetypal civil servant if ever there was one, was 
nearly driven to tears in the early fifties when 
he found that most of his colleagues would do 
almost anything to stay on in Delhi rather rhan 
to go back to the State’. They manipulate 
and manoeuvre with politicians to ensure their 
stay at New Delhi and the Ministers oblige them 
because they are always willing to bend over 
backwards to do the politicians’ ‘behest for un- 
worthy motives of their own. B. B. Vohra ex- 
tensively quoted in support of his contention 
“that he was let down as badly by his peers. as 
by Mr. Morarji Desai and Mr. Charan Singh $ 

Then, it is passion with almost all top-ranking 
civil servants approaching the age of super- 
annuation, to explore all possibilities for an €x- 
tension and if it was not possible, then, either 
to get a diplomatic assignment or a place in 77. 
State Raj Bhavan. When there is a scramble for 
extensions or diplomatic or gubernatorial assign- 
ments, the senior civil servants are easy tools in 
the hands of Ministers to dance to their ee 
They become abject sycophants and withou 
any qualm of conscience say yes to every sugge> 
tion without any regard to consequence. 

During the seventh Govind Ballabh e 
memorial lecture which B. K. Nehru ee, 
at India International Centre, New Delhi, f; 
described civil servants in India a pa 
politics who "instead of administering the a 
are being compelled to carry out the wishes . 
ever changing Ministers"; He tore apart * 
myth that might be existing that civil 
India were being allowed to perform their roles 
He analysed the causes of increased ministerie 
interference in the work of civil servants an 


1 ; * * Jé: * 

42. Malhotra, Inder, Ministers Vs. Civil Servants 4 
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suggested, as remedial measures, a procedure laid 
down through legislation for appointments, post- 
ings and transfers of civil servants, increasing 
their salaries substantially to make them imper- 
vious to corruption and "reprofessionalising" the 
services. “The canker of careerism, sycophancy, 
indiscipline, factionalism, lack of integrity and 
pursuit of selfinterest which is attacking the 
system will automatically largely disappear when 
the political interference from which it emanates 
has been eliminated", he explained. 

In his letter to the Chief Minister of Bihar, 
Jagannath Mishra, refusing his promotion to the 
Commissioner's grade in the Indian Administra- 
tive Service, A. K. Chatterjee wrote on September 
23, 1981, "An honest and upright public servant 
finds himself absolutely irrelevant in the present 
setup. He becomes a meaningless blob in a 
system based on favouritism and geared to serve 
the interests of political functionaries and their 
dear and near ones alone". Unfortunately, he 
added, a public servant is still important in the 
eyes of the people and they expect him to ensure 
justice, fair-play, efficiency and service. But in 
the absence of required effective authority, he is 
unable to meet those expectations. This creates 
a hiatus between his supposed importance and 
his actual helplessness, between what people ex- 
pected of him and what he is able to do, between 
his supposed role in the running of government 
and the satisfacion that he misses in his job. 
The higher he climbs the bureaucratic ladder, 
the wider becomes the gap. “The experience of 
this hiatus has of late caused me a considerable 
sense of humiliation and is affecting my idealism 
and zeal for work", Chatterjee said. 

Chatterjee's protest acted as a catalyst to the 
growing resentment among the Civil Servants 
against political interference, and the Bihar 
J. A. S. Association passed a resolution expressing 
solidarity with him and asking other services to 
also protest "against the dominance of political 
bosses which tended to incapacitate the public 
servants from giving free and fearless advice". 
X. V. R. Reddy, in September 1982, came out with 
a blistering indictment of the Andhra Pradesh 
politicians. Reddy's statement attracted news- 
papers headlines all over the country charging 
"political interference in the functioning of offi- 
cis and subservience by State rulers to their 
political overlords in Delhi". Parakh, another 


13. The Hindustan Times, New. Delhi, November 
21, 1981. 


Indian Administrative Service officer who 
ceeded Reddy and was replaced by the Telugu 
Desam Government in February 1983, followed 
in his predecessor's footsteps. His statement was 
less provocative, but he made the point about 


These isolated cases prominently bring into 
focus the disturbing indications of the decay 
of India's political system. Reddy's “outburst” 
against the humiliation of public servants at the 
hands of the politicians might not be in the best 
traditions of bureaucratic prudence, but it can- 
not be overlooked that it must have been the 
accumulated impact of years of suffering indig- 
nities otherwise a normally discreet senior 
bureaucrat would not have thrown caution in 
the winds in coming out with such a statement 
as he had made. It also makes clear that there 
are capable civil servants still infused with ideal- 
ism who believe firmly in the concept of trustec- 
ship. Young LA.S. officers, full of idealism, 
hopes and new ideas, soon encounter the perni- 
cious power and influence of the deceitful poli- 
tical operative and his ubiquitous businessman- 
contractor friends; it is an encounter the bureau- 
crats invariably lose. Under the. circumstances 
the civil servants who retain the courage to resist 
deserve full support. If it is more of them, it 
should act as a curb on politicians who run riot. 


Return to the values cherished by Patel and 
Nehru by a ruthless purge of those of the civil 
servants who falter in their trust and view their 
appointments as a means of advance and per- 
sonal profit seems to be the only remedy to savc 
the country from utter collapse. The ambitions 
of acivil servant is an open book to politicians. 
Many of them do not keep their links with the 
ruling party but also do not ignore potential 
ruling parties and their leaders. Krishna Menon 
alleged in Parliament in the early sixties that 
files of the Ministry of Defence were being sup- 
plied to Acharya J. B. Kripalani, an Opposition 
party leader, by disgruntled officials. Alignments 
of Civil Servants are determined by immediate 
and ultimate career interests otherwise it would 
not have been possible for the Janata Party to 
identify immediately after assuming office “anti- 
emergency heroes” in the bureaucracy and to 
offer all such victims of emergency coveted jobs 
in 1977-79. Purging, however, should be a two- 
pronged process. The rulers, who are political 
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leaders and pilot the ship of the State must also 
purge themselves of competitive materialism. 


Recruitment and Conditions of Service 


"The method of responsible Governmtnt to be 
successful in political working", observed the 
joint Select Committee on Indian Constitutional 
Reform, 1933-34, "requires the existence of a 
competent and independent Civil Service staffed 
by persons capable of giving to successive Minis- 
ters advice based on long administrative experi- 
ence, secure in the positions, during good beha- 
viour, but required to carry out the policy upon 
which the Government and Legislatures even- 
tually decide" So long as politicians can in- 
fluence in any vulgar sense appointments and 
promotions, there is, as Ivor Jennings aptly says, 
“a risk of toadying, flattery and self-seeking” and 
the mind of the Minister will always be devoted 
to the need of rewarding his followers. The 
whole administration must, under the circum- 
stances, deteriorate both in tone and efficiency 
and the services may be depleted of able, 
efficient, honest and experienced persons. ‘The 
method of selection for the various posts in the 
public services and their conditions of service are, 
therefore, matters of supreme importance in 
order to secure a continuous inflow of competent 
men of the right type. 


The Drafting Committee thought it advisable 
that detailed provisions relating to the services 
should be regulated by Acts of the appropriate 
Legislatures rather than by constitutional provi- 
sions.“ The Constituent Ássemb:y accepted this 
recommendation of the Drafting Committee and 
the Constitution lays down certain general pro- 
visions, leaving the detailed rules of recruitment 
and conditions of service of persons serving the 
Union and the States to be determined by the 
appropriate Legislatures.” 

The Constitution Provides that except where 
a different provision is made, as in the case of 
the Judges of the Supreme Court and of the High 
Courts, the tenure of office of all persons holding 
Government posts under the Union, induding 
posts connected with defence services, is during 
the pleasure of the President, and any person 
who is a member of the Civil Service of a State 
— — ͤ ͤ—ö—ñ— 
44. Vol. I, para 274. 

45. The Draft Constitution of India, P- xi, para 16. 


46. Article 309. Also refer to Entry 70 of the Union 
List and Entry 41 of the State List, Schedule VII. 
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or holds any post under a State holds office dur- 
ing the pleasure of the Governor.“ Dismissal 
or removal of a Civil Servant cannot be effected 
by an authority subordinate to that by which he 
was appointed. And no dismissal removal, or 
reduction in rank of a Civil Servant can take 
place until he has been given a reasonable op 
portunity of showing cause against the action 
proposed to be taken against him. But this rc- 
quirement is not necessary : 

(i) where dismissal or removal or reduction 
in rank takes place as a result of the 
conviction of a public servant on a cri- 
minal charge; or 

(ii) where the authority empowered to dis- 
miss or remove a person or reduce him 
in rank is satisfied that for some reason, 
to be recorded by that authority in writ- 
ing, it is not reasonably practicable to 
hold such inquiry; or 

(iii) where the President or the Governor, as 
the case may be, is satisfied that in the 
interest of the security of the State it is 
not expedient to give such an oppor 
tunity to that person.“ 

If any question arises whether it is reasonably 
practicable to give to any person an opportunity 
of showing such cause, the decision thereon of 
the authority empowered to dismiss or remove 
such person or to reduce him in rank, as the case 
may be, shall be final. 

The Constitution (Forty-second Amendment) 
Act, 1976, denies to Government servants the 
opportunity to make a representation at the 
second stage of inquiry against the penalty pro 
posed to be imposed. Article 323-A empowers 
Parliament to make a law for adjudication of 
service disputes by administrative tribunals. Ser- 
vice matters have, therefore, been taken outside 
the jurisdiction of the courts. But the power of 
the Supreme Court under Article 136 to grant 
special leave to appeal will remain. 


Public Service Commissions 


“Wherever democratic institutions exist, ex 
perience has shown that to secure an efficient 
civil service it is essential to protect it so far as 
possible from political or personal influences and 
to give it that position of stability and security 


47. Article 310. 
48. Article 311, próviso to Clause(2). 
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which is vital to its succssful working as the im- 
partial and efficient instrument by which govern- 
ments, of whatever political complexion, may 
give effect to their policies.“ Public Service 
Commissions are fundamental to the very con- 
ception of democratic government, for they per- 
lorm a very important and vital function in a 
democracy. Their primary objective is to estab 
lish a Civil Service free from personal and poli- 
tical influences and to secure to civil servants 
protection from victimization and injustice. They 
provide effective instruments by which govern- 
ments professing different political faiths and 
pursuing different ideologies can give effect, 
through an efficient and impartial Civil Service, 
to their programmes and policies. Independence, 
impartiality and integrity constitute the essential 
characteristic feature of a true and efficient Pub 
lic Service Commission. 

The Government of India Act, 1919, provided 
for the establishment of a Public Service Com- 
mission in India. But no action was taken there- 
on. The Royal Commission on Superior Civil 
Services (Lee Commission), 1924, gave particular 
attention to this matter and recommended that 
the statutory Public Service Commission envisage- 
ed in the Government of India Act, 1919, "should 
be established without delay"? It was only in 
October 1926, that a Public Service Commission 
was established at the Centre. In 1999, Madras 
established its own Public Service Commission. 
The Punjab Legislative Council enacted legisla- 
tion for the establishment of a Commission, but 
it could not come into existence due to scarcity 
of finances. 

The Indian Statutory (Simon) Commission re- 
commended the establishment of Public Service 
Commissions in all the Provinces. “We have no 
doubt”, the Commssion observed, “of the neces- 
sity for the establishment of Provincial Public 
Service Commissions if an efficient and loyal 
public service is to be maintained"? ‘They 
thought that the protection of the services from 
political influence was an essential condition of 
the constitutional advances they recommended. 
It was, accordingly, suggested that provision 
should be made in the Government of India Act 


49. Report of the Royal Commission on the Sup- 
erior Services in India (Lee Commission), para 
24. 

50. Ibid. 

51. Report of the Indian Statutory Commission, 
Vol. II, para 339, p. 296. 
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that, if any Provincial Legislative Council did 
not pass within a prescribed period an Act for 
the establishment of a Public Service Commission, 
with a constitution and functions 


the Secretary of State in Council, the Provincial 


Government of India Act, 1935, provided for a 
separate Commission for each Province as well 
as for the Centre; but it also proposed that by 
agreement the same commission could jointly 
serve two or more Provinces? The Government 
of India Act, 1935, accordingly, provided that 
"there shall be a Public Service Commission for 
cach Province"; provision was also made so that 
two or more Provinces might agree to have a 
joint commission, or alternatively, they might 
agree that the Provincial Commission of one of 
the Provinces could serve two or more Provinces.“ 

The Commission was purely an adyisory body. 
Appointments to the ission were made by 
the Governor-General or the Governor, as the 
case might be, acting in his discretion. At ieast 
half of the number of a Commission were to be 
from the services who had held office under the 
Crown for ten years or more. The tenure of 
the members and the conditions of their service 
were determined by regulations made by the 
Governor-General and the Governors. The 
functions of the Commissions were enumerated 
in the Act, but the Governor-General and the 
Governors, acting in their discretion could ex- 
clude any matter from the purview of the Com- 
mission. It may be noted that in practice all 
services functioning in the sphere in which the 
Governor-General or a Governor acted in his 
discretion were excluded from the purview of 
the Commission. 

The Constituent Assembly had, thus, before 


52. Ibid. 

53. Proposals for Indian Constitutional Reform, 
1933 (Cmd. 4268), para 195. 

54. Government of India Act, 1935, Sec. 264ff. 
Bombay and Sind had a joint commission às 
also Punjab and North-West Frontier Pro- 
vinces, and one Commission served Bihar, 
Orissa and the Central Provinces and Berar, 
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it the Government of India Act, 1935, outlining 
the composition and functions of the Public Ser- 
vice Commissions together with fairly well- 
established. traditions relating to their working. 
The Union Constitution Committee and the Pro- 
vincial Constitution Committee did not find it 
necessary to go into their details and recommend- 
ed that provisions regarding the Public Service 
Commission should be on the lines of those 
in the Government of India Act, 1935. But 
there was one important difference in the recom- 
mendations of these Committees. Whereas the 
Union Constitution Committee had recommended 
that the appointment of the Chairman and mem- 
bers of the Federal Commission should be made 
by the President on the advice of his Ministry, 
the Provincial Constitution Committee had sug- 
gested that Provincial Commissions should be 
appointed by the Governors acting in their dis. 
cretion. But in presenting the Report of the 
Committee to the Constitutent Assembly on July 
15, 1947, Sardar Vallabhbhai Patel said that the 
appointment of the Chairman and members of 
the Provincial Public Service Commissions would 
generally be made by the Governor on the advice 
of the Cabinet or Ministry”. 


In pursuance of the Reports of the Union 
Constitution Committee and the Provincial Con- 
stitution Committee, the Constitutional Adviser 
in his Draft of October 1947, included provisions 
for Public Service Commissions which closely fol- 
lowed the Government of India Act, 1935. The 
Drafting Committee in its Draft of February, 
1948, adopted the Constitutional Adviser’s Draft. 
In May 1948, a conference of the Chairmen of 
all the Provincial Public Service Commissions 
and the Chairman and members of the Federal 
Public Service Commission was held and some 
suggestions were made for incorporation in the 
Constitution." The more important of these 
suggestions were : 


, (1) Provision should be made in the Constitu- 
tion that the procedure prescribed for the re- 
moval from office of Judges of the Supreme 
Court and High Courts and the Comptroller and 
Auditor-General would be followed also in the 
case of the members of the Public Service Com- 
missions. 


(2) Following the Government of India Act, 


55. Covrstitucnt Assembly Debates, Vol. IV, p. 581 
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1935, the Draft had provided that not less than 
one-half of the number of members of a Public 
Service Commission should be persons who had 
held public office for at least ten years. The 
conference suggested that in order to provide for 
the representation of all the interests involved, 
this percentage should be reduced to one-third. 


(3) Provision should be made that the condi- 
tions of service of a member of a Public Service 
Commission should not be varied to his dis- 
advantage during his tenure of office. 


(4) Chairmen of Public Service Commissions, 
should, like the members, be cligibe to hold 
office after retirement with the sanction of the 
President or Governor as the case might be. The 
conference thought that while all restrictions on 
the future employment of Chairmen and mem- 
bers of a Gommission should not be abrogated, 
the services of such experienced men should, if 
necessary, be available to the Government. 


(5) Before the President or the Governors 
made regulations excluding any matter from the 
purview of the Public Service Commission, the 
appropriate Commission itself should be con- 
sulted. 


(6) While it could not be made obligatory on 
the government to accept the advice of a Com- 
mission in all cases, provision should be made for 
reports of the Public Service Commissions to be 
compiled annually and laid before the appro 
priate Legislature, and in particular for a list of 
cases to be placed before the Legislature where 
the advice of the Commission had not been 
accepted. à 

These suggestions were cast in the form ol 
draft amendments and the Drafting Committee 
considered them together with the views of the 
Ministry of Home Affairs and the Law Ministry. 
The Ministry of Home Affairs had opposed the 
suggestion of the Chairmen's conference that the 
percentage of membership of each commission 
of “official” element should be reduced to one 
third. It was pleaded that it should in no cas 
be less than half of the total number of mem- 
bers and the Drafting Committee agreed. to it. 
When this clause came up for discussion in the 
Constituent Assembly, Jaspat Rai Kapoor moved 
an amendment secking to reduce this ratio to 
one-third. The provision as drafted, he argued, 
would give the official element a permanent 
majority in every Public Service Commission. 
The longer the period a person was in the Gov 
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ernment service, he said, the more conservative 
he became and developed the “whims, caprices 
and even the idiosyncracies of that class". They 
got out of touch with public opinion and the 
changing needs of society. It would be neces- 
sary that the freshness of outlook of non-officials 
must be brought to bear on the selection of 
candidates in a fair nature.” H. V Kamati 
wanted “not more than half" to be officials.“ 
Ambedkar, while defending the proposals of the 
Drafting Committee, expressed his willingness to 
meet Kamath's point and accept an amendment 
which would secure that instead of at least half 
the members being persons from the service, they 
would constitute "as nearly as may be" one-half 
of the membership,” 


On the issue of eligibility to hold office after 
retirement, the provision made originally in the 
Draft Constitution, followed the provisions of 
the Government of India Act, 1935. The Con- 
ference of the Chairmen of Public Service Com- 
missions suggested that while some restrictions 
should be imposed upon the employment of 
Chairmen and members of a Commission, these 
should be the same for both, and in order tha: 
the services of experienced men might, if neces 
sary, be available to the Government, a provision 
should be made in the Constitution enabling 
them to hold further office with the sanction of 
the President or the Governor, as the case might 
be. Santhanam, Ananthasyanam, Mrs. Durgabai 
and T. T. Krishnamachari, on the other hand, 
suggested an amendment to lay down that the 
only appointments to which members of the 
Union Public Service Commission would be eli- 
Bible after retirement would be a Chairman of 
the Union Public Service Commission or of a 
State Commission, and that a member of a State 
Commission would on retirement be ineligible 
for any office other than the Chairman or a 
member of the Union Commission or the Chair 
man of the State Commission. The principle of 
this amendment was accepted by the Drafting 
Committee and was incorporated in the revised 
draft of the article” The Chairman of the Union 
Public Service Commission would be ineligible 
for any further office. 


57. Gonstituent Assembly Debates, Vol. TX, pp. 
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Appointment and terms of office 

The Constitution provides for a Public Service 
Commission for the Union and a Public Service 
Commission for each State. But if the Legisla- 
tures of uro or more States authorize it by reso- 
lution, Parliament may establish a Joint Com- 
mission for those States“ The Union Public 
Service Commission may perform the functions 
of a State Public Service Commission at the re- 
quest of the Governor of a State, and with the 
consent of the President? The Union Territories 
are served either by the Union Public Service 
Commission or by the Public Service Commission 
of an adjoining State, 


The Chairman and other members of the 
Union Public Service Commission or a Joint 
Commission are appointed by the President and 
in the case of a State Public Service Commission 
by the Governor of the State provided that as 
nearly as may be one-half of the members of a 
Commission, Union or State, must have held 
office for at least ten years either under the Gov- 
ernment of India or under the Government of 
a State. A member holds office for six years or 
until he attains, in the case of the Union Com- 
mission the age of sixty-five years and in the case 
of a State Commission or a Joint Commission 
the age of sixty-two years, whichever is earlier. 
A member of a Public Service Commission is, on 
the expiration of his term of office, not eligible 
for reappointment to that office" The Chair- 
man of the Union Commission is ineligible for 
further appointment either under the Govern- 
ment of India or under the Government of a 
State.“ But a member of the Union Commis 
sion is eligible for appointment as Chairman of 
the Union Commission or Chairman of a State 
Commission.” The Chairman of a State Com- 
mission is eligible for appointment as Chairman or 
a member of the Union Commission or Chairman 
of any other State Commission.” A member of 


61. Article 315(2). 
62. Article 315(1). 
83. Subs. by the Constitution (Forty-first Amend- 
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61. Article 316(3). 
65. Article 319(a). 
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n which it is not necessary to consult the Com- 
mission are to be laid before the appropriate 
Legislature and are subject to legislative control 
and modification!“ The Conference of the 
Chairmen of Public Service Commissions, Federal 
and Provincial, had made no comments on the 
scope of matters on which Commissions were 
required to advise. They agreed, in commenting 
on powers given to the President and Governors 
to exclude matters from the purview of the Com- 
missions, that in existing circumstances certain 
restrictions on the functions of the Commissions 
were necessary and inevitable and further that 
these restrictions should be imposed by regula- 
tions and not by statute and such regulations 
should be made in consultation with the Union 
or State Commissions, as the case might be." 
The Drafting Committee prepared a suitab.c 
amendment to give effect to this recommend. 
ation, Meanwhile, Santhanam, Ananthasayanam 
Ayyangar, Mrs. Durgabai and T. T. Krishna- 
machari sponsored an amendmtnt seeking to 
provide that exclusion of matters from the pur- 
view of the Public Service Commissions should 
only be by an Act of approprite Legislatare. The 
Ministry of Home Affairs, on the other haad, 
pressed their point of view that the power of 
exdusion of matters from the purview of the 
Pubiic Service Commission should be retained 
by the executive, but provision could be made 
that all regulations made in this behalf should 
be laid before the appropriate Legis.ature tor a 
stated period (say, 14 days) and be subject to 
such amendment as might be made therein by 
à resolution of that Legislature.” Ambedkar 
accepted this via media. The power to make 
regulations excluding matters from the purview 
of the Public Service Commissions was according- 
ly included as a separate proviso to Draft articie 
30263), corresponding to Article 320(3) of the 
Constitution. It was also provided that all regu- 
lations made under this proviso would be laid 
for not less than fourteen days before each 
House of Parliament or the State Legislature, as 
the case might be, and would be subject to such 
modifications as Parliament or the state Legislature 
might make during the session in which they 
were so laid." 
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Under Article 321 of the Constitution, the 
functions of the Union or a State Public Service 
Commission may be extended by an Act of Par- 
liament or, as: the case may be, by a State Legis 
lature. Such an Act may bring within the scope 
of the functions of the Commission matters con- 
nected with the services of public institutions, 
such as, public corporations and local bodies, 
under the Union or a State Government. The 
need for bringing such institutions within the 
purview of the Public Service Commission is 
undeniable in view of the greater emphasis on 
the utility of public corporations and such other 
institutions in the context of the increasing acti- 
vities of a Welfare State. These institutions 
employ an everincreasing number of officials. 


Independence of the Commissions 

'Fhe Constitution contains the following guar- 
antees to secure independence of the Commis- 
sions in the discharge of their duties : 

(1) The Public Service Commissions are con- 
stitutionally created and are in no way subord- 
inate either to the Executive or thc Legislature. 
Parliament can neither abolish them nor alter 
their powers and functions, except by following 
the process of constitutional amendment which 
is a difficult and cumbersome procedure. 

(2) The term of office of a member is fixed by 
the Constitution and no one is eligible for re- 
appointment to that office on the expiration of 
his term. 

(3) Removal or suspension of a member can 
only take place in accordance with the procedure 
and for reasons prescribed in the Constitution. 

(4) The conditions of service of a member can- 
not be varied to his disadvantage after his ap- 
pointment. The salaries and allowances of the 
members and staffs of the Commissions as well 
as expenditure incurred on their upkeep are 
charged on the Consolidated Fund. The Com- 
missions are, accordingly, not subject to the vote 
of Parliament or a State Legislature, and, conse 
quently not subject to the vagaries of fluctuating 
majorities. . 

(5) In order to avoid the suspicion that promise 
or prospects of further employment under the 


Government might operate or be used to in- 
fluence the judgment of the members of the 
Commissions, the Chairmen and members, on 


ceasing to hold office, become ineligible for fur- 
ther employment under Government except: 


(i) that the Chairman of a State Commis 
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sion is eligible for appointment as 
Chairman or a member of the Union 
Commission or 'as Chairman of any 
other State Commission; 


(ii) that a member of a State Commission is 
eligible for appointment as Chairman 
or a member of the Union Commission, 
as Chairman of that or any other State 
Commission; and 

(iii) that a member of the Union Commis 
sion is eligible for appointment as 
Chairman of the Union Commission or 
Chairman of a State Commission. 


(6) In order to ensure their reasoned judgment, 
their independence and impartiality, the makers 
of the Constitution had intended that only men 
of mature age and long experience should be 
elevated to the Public Service Commissions. The 
age of retirement has been, accordingly, fixed at 
sixty-two years“ for the members of the State 
Commissions and sixty-five for members of the 
Union Public Service Commission. 


All these constitutional provisions have not 
fulfilled the expectations of the makers of the 
Constitution. In actual practice appointments 
to the Commissions, particularly in the States, 
have often been made on political considerations 
thereby lowering their prestige in the eyes of 
the public. In fact, due advantage has deen 
taken of the absence of qualifications and mode 
of selection of the members of the Commissions 
by certain State Governments, with the result 
that appointment to the Public Service Commis- 
sions is deemed by many aspirants as reward for 
their party services. At the Union level, except 
for Shivashunmugam Pillai, who was a former 
Speaker of the Madras Legislative Assembly," no 
politician has been appointed on the Commis. 
sion. In the States, it is just the reverse. The 
Law Commission made a pointed reference to 
the shocking state of affairs prevailing in the 
States. The Commission said, "Having regard 
to the important part played by the Public Ser- 
vice Commission in the selection of the subordi- 
nate judiciary, we took care to examine as far as 
possible the Chairmen and some of the members 
of the Public Service Commissions in the various 


— x pp 


84. Orignially it was sixty years. The Constitution 
(Forty-first Amendment) Act, 1976, raised it 
to Sixty-two years, 

85. He was a member of the Union Public Service 
Commission from 1955 to 1961. 
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States. We are constrained to state that the 
personnel of these Public Service Commissions 
in some of the States was not such as could ins- 
pire confidence from the points of view of either 
efficiency or impartiality. There appears to be 
little doubt that in some of the States appoint- 
ments to these Commissions are made not on 
consideratioss of merit but on grounds of party 
and political affiliations, The evidence given by 
members of the Public Service Commissions in 
some of the States does create the feeling that 
they do not deserve to be in the responsible posts 
they occupy. In some of the Southern States the 
impartiality of the Commissions in making 
selections to the judicial service was seriously 
questioned”.“ An ex Chairman of the Madhya 
Pradesh Public Service Commission said, “The 
constitutional independence given to the Com- 
mission is largely vitiated by vesting the appoint- 
ment of Members in the hands of the Governor, 
ie, the Chief Minister in actual practice. The 
Chief Minister often appoints persons on politi- 
cal, communal, regional and other grounds, and 
not solely on merit, such persons usually find it 
difficult to resist ministerial pressure and influ: 
ence in carrying out their duties in an indepen- 
dent and impartial manner. 

But what happened in Bombay (now Maha- 
rashtra) will perhaps remain unprecedented in 
the history of Public Service Commissions in 
India. A Deputy Minister in the Bombay Gov- 
ernment was appointed a member of "the Com- 
mission from the quota reserved for civil servants, 
"Although the appointment", says B. A. V. 
Sharma, "seems to fulfil the legal niceties it was 
clearly against the spirit of the Constitution. 
There cannot be a worse example of a party 
government ruthlessly seeking to promote its in- 
terests and that of a party member in total dis- 
regard of constitutional propriety".* 


Commission an Advisory Body HESE > 

Although the Constitution provides at the 
Union and State Public Service Commissions 
shall conduct examinations for appointments to 


32 a en ee " 
6. Law Commission of India, Fourth Report, 
: Report of Judicial Administration, Vol. I, 
Ministry of Law, Government of India, New 
Delhi, 1958, p. 171. 1 A 
. Rege, D. V., The Public Service onmi; < 
2 8 and Funetions—A Critical As. 
sessment” in Studies in State Administration, 
Edited by G.S. Halappa, P. Fei vt 

. Sharma, B.A.V., “Public Service Commissio 
i: A India", Studies in Indian Democracy, Edited 
by Aiyer S.P., and Srinivasan, R., p. 227. 
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the Civil Services of the Union and that of the 
States and normally they shall be consulted in all 
matters relating to methods of recruitment, yet 
the status of the Public'Service Commissions is 
advisory. The use of the words "shall be con- 
sulted" in Article 320 (3) is significant of the 
meaning. The Public Service Commission mere- 
ly gives its opinion with regard to the saitability 
of a candidate for the post under consideration 
to the President or, as the case may be, the 
Governor, and it is not obligatory on the latter 
to accept that opinion or recommendations, 
Sometimes the Government directs the Public 
Service Commission to recommend more names 
than the available posts and makes selection of 
its own out of the panel of names so recommend- 
ed without adhering to the priority recommend- 
ed by the Commission. "The Constitution, how- 
ever, provides that it is the duty of the Union 
Commission and the State Commissions to present 
annually to the President or, as the case may be, 
the Governor, a report as to the work done by 
the Commission. Immediately after the receipt 
ol such a report the President or the Governor 
is required to lay it before each Hause of Parlia- 
ment or the State Legislature together with a 
memorandum of the cases where the advice of 
the Commission was not accepted and the rea- 
sons for such non acceptance.“ 


It would, thus, appear that the framers of the 
PEA d have made a specific provision that 
the Legislatures of the Union and the States are 
the ultimate judges of Governments’ actions. 
“The provision simultaneously ensures that con- 
sultation with the Commission is not overlooked, 
that the advice of the Commission is as a rule 
accepted, and that the Governments are free in 
cases where they consider the matter of sufficient 
importance to follow their own judgment pro- 
vided they are prepared to justify their action 
before the Legislature" The Union Govern- 
89. Article 323(1). xS 


90. Bapat, S.B., ‘Public Service Commissions 


An Indian Approach,’ Zhe Indian Journal o 
Pri Administration, January-March 1988, 
p. 58. 
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ment have had to consult the Union Public Ser- 
vice Commission every year on more than sixty 
thousand cases and till recently the number of 
cases in which the Commission's advice had not 
been accepted was negligible. But the Union 
Public Service Commission's annual report for 
1981-82 makes disturbing reading. The report 
is an indirect indictment of senior civil servants, 
for the Commission speaks of a growing inclina- 
tion on the Government's part to ignore its ad- 
vice in matters of promotion and recruitment to 
senior level posts. Job openings being withdrawn 
or cancelled after the Commission has issued 
notifications for them, candidates recommended 
by the Commission having to wait indefinitely 
to get letters of appointment and ad hoc ap- 
pointments without consulting the Commission 
are some of the more common practices detailed 
in the report. It is obvious that in a few in- 
stances political considerations may have prevail- 
ed; in the rest administrators must have jock- 
eyed to secure an attractive posting or to avoid 
a particularly difficult one or to block the ap- 
pointment of a less favourable candidate while 
bringing in a favourite one through the back- 
door. The pattern of such a neglect of the 
Union Public Service Commission and its recom 
mendations in senior postings and promotions 
defeats the very role envisaged for it in Article 
320 of the Constitution. 


In the States the conditions are shocking and 
reports of the State Public Service Commissions 
provide sufficient material to authenticate that 
inadequate respect is shown by the State GoM 
ernments to the recommendations of the Com- 
missions. Even more grave are certain unpub- 
lished allegations of interference, direct and 
indirect, by authority and pressures to influence 
decisions. The most painful is the widespread 
public belief that money factor is one of the 
major criteria in selecting candidates. This may 
not be true, but when specific names are men- 
tioned and even the amount earmarked for each 
category of post is openly stipulated the spoken 
word hardens into reality. 


CHAPTER XXXIII 


Administrative Tribunals 


Role of administrative tribunals 


The Swaran Singh Committee on Constitution- 
al Reforms, appointed by the Congress President 
carly in 1976, recommended the setting up of 
administrative tribunals by a law of Parliament 
for determining disputes relating to the recruit- 
ment and conditions of service of the employees 
of the Union and the State Governments includ- 
ing the employees of any local or other authority 
within the territory of India or of a Corporation 
owned and controlled by the Government, in- 
dustrial and labour disputes, and disputes relat- 
ing to revenues, land reforms, ceiling on urban 
property, and the procuremient and distribution 
of foodgrains and other essential commodities, 


One justification of administrative tribunals is 
that in their absence the law courts are extreme- 
ly overworked and, consequently, there is in- 
ordinate delay in the disposal of cases which need 
expeditious decisions. The Swaran Singh Com- 
mittee expressly stated that the objective should 
be that "the matters going before these tribunals 
are decided fairly and expeditiously”. But it 
may be added that the tribunals have advantages 
over the courts for citizens and the State alike. 
Tribunals are cheap, speedy, less legal formalities 
to be observed, easily accessible to the Public and 
are composed of experts in the matter to be dealt 
with. Tribunals have, as the Law Commission 
put it, "certain inherent advantages like cheap- 
ness, procedural simplicity and availability of 
special knowledge". If procedural safeguards 
are ensured the administrative tribunals have the 
qualities mentioned in the Franks Committee 
Report. 

The Report of the Franks Committee is a 
document of great importance. The conclusion 
of the Committee is that the administrative tri- 


z e En. 


l. A Committee appointed by the British Gov- 
ernment in 1935 under the Chairmanship of 
Sir Oliver Franks. The Report was submitted 
in August 1957. 
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bunals are not part and parcel of the machinery 
of Government, are i t 

ations of Ere for Aoc — 
of individual's claim. “We regard both tribunals 
and administrative procedures", the Committee 
maintained, "as essential to . But 
the administration road not il — methods 
of adjudication as convenient alternatives to the 
courts of law". The emphasis of the Report is 
that whosoever be the arbiter of the rights of the 
individual, he must be an independent arbiter 
and the scope for decision must be confined to 
points of law; neither to policy, nor to adminis. 
trative expediency or efficiency. The procedure 
that has been recommended by the Committee 
is: openness in inquiry or hearings, fairness and 
impartiality. 

The three points on which the Franks Com- 
mittee based its Report were : (1) all decisions of 
administrative tribunals should be subject to re- 
view by ordinary courts in points of law; (2) the 
decision should be entrusted to a court rather 
than to a tribunal in the absence of special con- 
siderations that make a tribunal more suitable 
and if possible to a tribunal rather than to a 
Minister; and (3) the determination that the 
citizen should not suffer in the protection of his 
legal rights from the substitution of a tribunal 
or ministerial inquiry or hearing for a court of 
law. The tribunals, as the Law Commission 
said, “will be useful as a supplementary system” 
to the hierarchy of courts. To the courts must, 
therefore, belong the final responsibility for pro- 
nouncing what the law is in regard to the sub- 
jects assigned to the tribunals. 

But the Forty-second Amendment expressly 
excluded the courts from exercising jurisdiction 
over the tribunals. It omitted reference to tribu. - 
nals from clause (1) of Article 227 and inserted 
clause (5) providing that nothing in Article (1) 
shall be construed as giving to a High Court any 
jurisdiction to question any judgment of any in- 
ferior court which was not otherwise subject to 
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appeal or revision. Articles 323-A and 323-5 
that authorised Parliament and the State Legis 
latures to establish administrative tribunals also 
expressly state that appropriate legislature may 
exclude, in the law that it makes, the jurisdic- 
tion of all courts, except the jurisdiction of the 
Supreme Court under Article 136, with respect 
to the disputes and complaints falling within the 
jurisdiction of the tribunals, and provide for the 
establishment of a hierarchy of tribunals. 

The Constitution (Forty-fourth Amendment) 
Act, 1978, amended Artide 227, relating to power 
of superintendence over all courts by the High 
Court, by substituting for clause (1), as amend- 
ed by the Forty-second Amendment, which now 
reads: "Every High Court shall have superinten- 
dence over all courts and tribunals throughout 
the territories in relation to which it exercises 


jurisdiction". It also omitted clause (5) inserted 
by the Forty. Amendment, but retained 


the provisions of Articles 323-A (2) (d) and 223-b 
(3) (d) permitting exclusion of jurisdiction of 
all courts, except the jurisdiction of the Supreme 
Court under Article 136, with respect to disputes 
and complaints regarding recruitment and con- 
ditions of service of persons appointed to public 
services or of any local or any other authority. 
But the remedy of appeal to the Supreme 
Court by grant of special leave is not adequate. 
Apart from the fact that it is expensive, incon- 
venient and shall greatly increase the work-load 
of the Supreme Court, there shall be confusion 
in the administration of law. The jurisdiction 
of superintendence vested in the High Courts 
ensures that the courts or tribunals should con- 
form to the law laid down by the courts. If the 
High Courts cease to exercise this jurisdiction as 
the Supreme Court remarked in a case, where 
an administrative tribunal declined to follow a 
High Court ruling, “there would be confusion 
in the administration of law and respect for law 
would irretrievably suffer”. Some of the disputes 
before the tribunals involved complex questions 
which can best be resolved by the courts. The 
jurisdiction of superintendence — vested in the 
High Courts "is to be exercised", as the Supreme 
Court put it, "most sparingly in appropriate 
cases" to keep courts and tribunals "within the 
bounds of their authority and not for correcting 
mere errors". 


Tribunals relating to service matters 


Administrative tribunals in respect of service 
matters have been treated separately under Arti. 
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cle 323-A, and it is only the law of Parliament 
which establishes such tribunals, one for the 
Union and a separate one for each State or for 
two or more States. These administrative tribu- 
nals shall adjudicate on matters of disputes and 
complaints with respect to recruitment and con- 
ditions of service of persons appointed to 
public services and posts in connection with the 
affairs of the Union or of any State or of any 
local or other authority within the territory of 
India or under the control of the Government 
of India or of any Corporation owned and con 
trolled by the Government. 


The law of Parliament establishing such ad- 
ministrative tribunals should clearly specify the 
jurisdiction, powers (including the power to 
punish for contempt) and authority which may 
be exercised by each of such tribunals, provide 
for the procedure (including provisions as to the 
limitation and rules of evidence) to be followed, 
exclude the jurisdiction of all courts, except the 
jurisdiction of the Supreme Court under Article 
136, with respect to the disputes and complaints 
in respect of service matters, and provide for the 
transfer to each such administrative tribunal of 
any case pending before any court or authority 
immediately before the establishment of such 
tribunals. 


Article 371-D empowers the President to make 
by Order with respect to the State of Andhra 
Pradesh special provisions for equitable oppor- 
tunities and facilities for the people belonging 
to the different parts of the State in the matter 
of public employment and in the matter of edu 
cation. The law of Parliament setting up ad- 
ministrative tribunals and defining their jurisdic- 
tion should expressly state the repeal or amend- 
ment of any such Presidential Order. In order 
to ensure the effective functioning, speedy dis- 
posal of cases and enforcement of the orders of 
the tribunals, the law should also contain such 
supplemental, incidental and consequential pro- 
visions as Parliament may deem necessary. 


Tribunals for other matters 

Article $23-B empowers appropriate 
ture, Parliament or State Legislature, competent 
to make laws with respect to such matters, to 
provide for the adjudication or trial by tribunals 
of any disputes, complaints or offences with res- 
pect to all or any of the following matters 


Legisla- 


(a) levy, assessment, collection and enforce 
ment of any tax; 


Administrative Tribunals 
(b) foreign exchange, import 
across customs frontiers; 


(c) industrial and labour disputes. 


(d) land reforms by way of acquisition by 
the State of any estate as defined in 
Article 31-A in Chapter III dealing with 
Fundamental Rights, or any of the 
rights or the extinguishment or modifi- 
cation of any such rights or by way of 
ceilings on agricultural land or in any 
others way; 


and export 


(e) ceiling on urban property; 

(f) elections to either House of Parliamen 
or either House of a State Legislature, 
or of a House if it is unicameral, but 
excluding the matters referred in Arti- 
cles 329 and 329-A—validity of any law 
relating to the delimitation of consti- 
tuencies or the allotment of seats to such 
constituencies, and the election of the 
Prime Minister and the Speaker. The 
Constitution (Forty-fourth Amendment) 
Act, 1976, omitted from Article 329 
"subject to the provisions of Artide 
329-A" and Article 329-A itself: 


(g) production, procurement, supply and 
distribution of foodstuffs (including 
edible oilseeds and oils) and such other 
goods as the President may, by public 
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notification, declare to be essential goods 
and control of prices of such goods; 

(h) offences against laws with respect to 
of the aforesaid matters ((a) to (£j and 
fees in respect of any of those matters; 
and 


(i) any matter incidental to any of the 
matters specified in (a) to (h). 

A law made by the competent Legislature with 
respect to the matters enumerated above should 


nal, specify the procedure (including provisions 
as to the limitations and rules of evidence) to be 
followed, and exclude the jurisdiction of all 
courts, except the jurisdiction of the Supreme 
Court under Article 136, with respect to all or 
any of the matters falling within the jurisdiction 
of such tribunals. J 
for the transfer to the relevant tribunal of any 


the tribunals, the law should contain such sup- 


plemental, incidental and consequential provi- 
sions as the appropriate legislature may deem 
necessary. 9 
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CHAPTER XXXIV 
Franchise and Elections 


Joint Electorates 

Ever since the introduction of elective principle 
for Legislative Councils in India, separate com- 
munal electorates were a prominent feature of 
the Indian electorate process. The Indian Coun- 
cils Act, 1892, and the regulations made there- 
under, provided that government should nomi- 
nate to the Councils persons selected by impor- 
tant poblic bodies, such as municipalities, dis- 
trict boards, universities and associations of mer- 
chants, etc. The object was that “each important 
class shall have the opportunity of making its views 
known in Council by the mouth of some member 
specially acquainted with them." Directions were 
given that representation should be provided for 
certain classes and interests, among which the 
Muhammedans were named; but regulations did 
not confer the right of selection upon any com- 
munity, and it was left to the Governor or Lieutc- 
nant Governor, after the various bodies, mention- 
ed above, had made their choice, to fill the nomi- 
nated seats not held by officials in such a man- 
ner as would, in his opinion, secure a fair re- 
presentation of the claims of the different commu- 
nities. 

The principle of separate representation for 
the Muslims through a communal electorate was 
first embodied in the Indian Councils Act, 1909. 
In 1906, a deputation of Muslims led by Aga 
Khan waited on the Viceroy, Lord Minto, and 
demanded communal representation [rom special 
Muslim electorates in any scheme of reforms con. 
templated to be introduced. Lord Minto"s reply 
to the deputation recognised as the first official ack- 
nowledgment of the Muhammedan claim for 
separate representation and since then the Muham- 
medans looked at it as a pledge. 


By 1916, the principle of separate communal 
representation had gained momentum and the 


1. Government of India Despatch, October 26, 
1892, quoted in the Report of the Indian Conati- 
tutional Reforms, (1918), para 227, p- 147. 


Congress-Muslim League Scheme, 1916 (or the 
Lucknow Pact) not only extended it to Provinces 
where communal electorate did not operate, but 
laid down the proportion of Muslim seats for all 
Provincial Councils except Assam. Ihe Montagu- 
Chalmsford Report strongly criticised communal 
electorate, but as the Indian Statutory Commission 
remarked, "the joint authors (of the Report) 
[elt constrained so far as Muhammedans were 
concerned, to admit this system into the Constitu- 
tion they were framing and concede a similar ar 
rangement for the Sikhs of the Punjab.“ The joint 
authors of the Report made no comments on the 
allocation of seats recommended in the Lucknow 
Pact. The Franchise Committee, reporting two 
years, after the Lucknow Pact, stated that “both 
Hindus and Muhammedans are in substantial 
agreement that the latter should everywhere M 
joy communal electorates and we have no hesita- 
tion to recommending that effect should be given 
to this common desire." The Committee thought 
it wise to abide by the allocation of seats pro 
posed in the Lucknow Pact. 

The Nehru (All-Parties) Report of 1928 p 
mended the principle of joint electorate, but this 
was totally unacceptable to the Muslims. M. À. 
Jinnah in the Fourteen Points of demands pi 
behalf of the Muslims included two clauses, onc 
asking for the adequate and effective represent 
ation of Minorities and the other demanding that 
such representation should be by separate peur 
es unless any community decided to abandon t a 
in favour of joint electorates. The Communa 
Award of 1932 accorded scparate electorates r” 
Muslims, Europeans, Sikhs, Indian Christians e 
the Anglo-Indians and reserved scats for Marathas 
in certain general constituencies in Bombay. 


See 


2. The Indian Statutory (Simon) Gom misgien 
Report, 1930, Vol. I, para 149, p. 137. 

3. Franchise Committee Report, para —— Do- 

4. Gwyer, M., Appadorai, A., Speeches an 
pik — on . Constitution, Vole I, 
pp. 244-5, 261-5. 
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The Congress was a party to the Poona Pact 
and, consequently; it conceded to the principle of 
separate electorates in a bid to get the support 


of the minorities and be able to bring about a, 


united front in the demand for independence of 
India. Speaking in the Indian Legislative Assembly 
on September 17, 1937, S. Satyamurti, the then 
Secretary of the Swaraj Party, said, "we believe 
that separate electorates are wholly inconsistent 
with. any conception of democracy or democratic 
government. We believe that in the modern secular 
state a citizen has nothing to do with caste or 
religion : a Legislature ought to be composed of 
the most eminent representatives of the people... 
At the same time, the Congress realizes that un- 
less and until we can get an agreed settlement 
with the consent of all communities concerned, 
it 's impossible, it is futile to try to fight the Com- 
munal Award." The Congress Working Commi- 
ttee’s resolution adopted at Calcutta in October 
1937, declared that while the Congress was opposed 
to the Communal Award as being ‘anti-national, 
anti-democratic, aud a barrier to Indian freedom 
and the development of Indian unity,” nonetheless 
"a change in or suppression of the communal 
decision should only be brought by the 
mutual agreement by the parties concerned.“ With 
the demand of Pakistan as embodied in the Mus- 
lim League's resolution at its Lahore session in 
1940, all hopes of communal settlement vanished. 


The Cabinet Mission’s statement of May 16, 
1946, prescribed that the question of safeguards 
for minorities was in the first instance to be 
considered by an Advisory Committee to be set 
up by the Constituent Assembly. By the 
time the Advisory Committee on Fundamental 
Rights, Minorities and Tribal and Excluded 
Areas took up the question of joint or separate 
clectorates, the decision to partition the country 
had been taken. The Advisory Committee recom- 
mended, “The first question we tackled was that 
of separate electorates; we considered this as be- 
ing of crucial importance both to the minorities 
themselves and to the political life of the country 
as a whole. By an overwhelming majority we 
came to the conclusion that the system of separate 


5. B. Shiva Rao (Ed.). The Framing of India’s 
Constitution, Select Documents, Vol. I, Docu- 
ment 26, p. 96. 


6. B. Pattabhi Sitaramayya, The H istory of the 
Indian National Congress, Vol. II, pp. 66-8. 


electorates must be abolished in the new Constitu- 
tion. In our Judgement, this system has in the past 
sharpened communal differences to a dangerous 
extent and has proved one of the main stumb- 
ling blocks to the development of a healthy 
national life. It seems specially necessary to avoid 
these dangers in the new political conditions that 
have developed in the country and from this point 
of view the arguments against separate electo- 
rates seem to us absolutely decisive. We recom- 
mend accordingly that all elections to the central 
and Provincial Legislatures should be held on 
the basis of joint electorates.” 


Introducing a motion on joint electorates in the 
Constituent Assembly on August 27, 1947, 
Vallabhbhai Patel observed that there was unani- 
mity of opinion “on the point that there shouid 
be no more separate electorates hereafter. So that 
is a great gain.“ But in the Constituent Assembly 
opinion was not unanimous. B. Pocker Shaib and 
Chaudhri Khaliquzzaman . supported an amend- 
ment in favour of separate electorates as far as 
Muslims were concerned. It was argued that 
separate electorates were being enjoyed by the 
Muslim community for over forty years, "and 
it would be a sad thing to give rise to the 
feeling among Muslims....that they are be- 
ing deprived of the benefit of this in- 
stitution now and that they are being ignored and 
their voice stifled." Pocker Sahib made a further 
point that the Assembly should accept the princi- 
ple that "the best man in the particular commu- 
nity should represent the views of that commu- 
nity, and this purpose cannot be served except 
by means of separate electorates.“ This propo- 
sal met with strong opposition. Vallabhabhi 
Patel declared his uncompromising opposition to 
the principle of separate electorates. The intro- 
duction of the system of communal electorates 
was, he said, a poison that had entered the body 
politic of the country eventually leading to parti- 
tion. "It is no use saying that we ask for separate 
electorates because it is good for us. We have 
heard it long enough. We have heard it for 
years, and as a result of this agitation we are noy 
a separate nation. The agitation was that ‘we 


1 Dy 
3 . Shiva Rao (Ed.), The Framing of India's 
8 Done. BN Documents, Vol. IT, Docu- 
ment 12, p. 412. 
Constituent Assembly Debates, Vol. VI, p. 213. 
9. Qonstituent Assembly Debates, Vol. VI, p. 231. 
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arc a separate nation, we cannot have separate 
electorates or weightage or any other concessions 
or consideration sufficient for our protection. 
Therefore, give us a separate State.’ We said, 
‘All right, take your separate State.’ But in the 
rest of India, in the 80 per cent of India, do you 
agree that there shall be one nation? Or do you 
still want the two-nations talk to be brought here 
also? I am against separate electorates. Can you 
show me one free country where there are separate 
electorates? If so, I shall be prepared to accept 
it. But in this unfortunate country if this sepa- 
rate electorate is going to be persisted in, even 
after the division of the country; it is not worth 
living in.“ 
The amendment proposing separate electorates 
for Muslims, on being put to vote, was negatived 
by the Constituent Assembly. 


During the British regime franchise was extreme- 
ly limited and only a small fraction of the popu- 
lation being eligible to exercise the vote, The 
Joint Committee on Constitutional Reforms, 
1934, estimated that the provincial electorate 
under the Reforms of 1919 numbered about 3 
Per cent of the population“ The Indian Statu- 
tory Commission recommended the extension of the 
franchise so as to cover 10 per cent of the popu. 
lation. The Nehru Report had recommended 
adult franchise for the Lower House of the Cent. 
ral Legislatures as well as for the Provincial Coun- 
cils. But the official opinion in India had always op- 
posed any large-scale extension of the franchise, 
The Joint. Select Committee on Indian Consti- 
tutional Reform expressed the difficulties attached 
to any great and sudden extension as literacy was 
little spread and the number of persons available 
to act as efficient Returning officers was extreme. 
ly limited.” Under the Government of India Act, 
1935, only 14 per cent of the total population of 
the country secured franchise; women constituting 
à negligible proportion of the total electorate. 

The Cabinet Mission Sta i 
1946, recognised the strength Ve se eg 

lic opinion in favour of adult franchise and in 
— rl ee AL Sd 
10. Ibid.,p. 246. 
ll. Ibid., p. 247. 
12. Joint Select Gommittee on Indian Constitutional 
Reform, Report (1934), paras 123.8. 
18. Ibid. 
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consonance to these feelings remarked that the 
most satisfactory method of forming a Constituent 
Assembly would be by election based on adult 
franchise. But due to the "unacceptable delay" 
which this process involved in the formation of 
the Constitution making body, the Cabinet m's 
sion decided against this. 


Both the Fundamental Rights Sub-Committee 
and the Minorities Sub-Committee recommended 
as a fundamental right that every citizen not 
below 21 years should have the right to vote at 
any election to the Legislature of the Union and 
of any unit thereof, or where the Legislature 
was bicameral, to its Lower Chamber, subject to 
such disqualifications on grounds of mental in- 
capacity, corrupt practice or crime as might be im- 
posed. The Advisory Committee agreed with this 
in principle, but recommended that, instead of 
being included in the Fundamental Rights it 
should find a place in some other part of the 
Constitution.“ Accordingly, the principles of the 
model Provincial Constitution and the Union Cons- 
titution both contained provisions that elections to 
the Legislative Assemblies in the Provinces and 
the House of the People should be on the basis 
of adult suffrage. 


In the Draft Constitution prepared by the 
Drafting Committee, these provisions were includ- 
ed in the chapters relating to Parliament and the 
Legislative Assemblies of the States. The Special 
Committee, however, was of the opinion, that the 
provisions relating to adult franchise should be 
incorporated in a comprehensive article applicable 
to all elections to the Legislatures, or where 
there were two Houses of the Legislatures, to the 
Lower Houses of all States“ An amendment 
was, accordingly, moved by Ambedkar introducing 
a new clause which laid down that elections to ke 
House of the People and to the Legislative As- 
sembly of every State should be on the basis of 
adult franchise.” This article was adopted with- 
Out discussion. 

a 

. i 3 e Advisory Committee, 
M ro pero Shive Reo (Ed), The Fram- 


ing of India's Constitution, Srlect Documents, 
Vol. II, Document 7(1), pp. 295-6. 

15. Comments and Suggestions on the Draft 
Constitution, Ibid., Vol. IV, Document Ii), 
p. 141. s 

16. Constituent Assembly Debates, Vol. VIH, 5 
932. Draft Article 289.B corresponding 
Article 326 of the Constitution. 
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India’s “act of faith” 

The decision of the Constituent Assembly to 
give every adult Indian, male or female, the right 
to vote under a system of universal and | direct 
sufferage, was, as Alladi Krishnaswami Ayyar 
described it, an act of “abundant faith in the 
common man and the ultimate success of demo- 
cratic rule.“ It was the culmination of the Con- 
gress demand which had become the sine qua non 
of independence. Under the Government of 
India Act, 1935, the electorate was honeycombed 
with fifteen different kinds of voters with reserved 
seats. Separate communal electorates had plagued 
the Indian politics since their introduction in 
1909. The framers of the Indian Constitution 
would have none of them. Article 325 states that 
no person shall be eligible for inclusion. .. in 
any special electoral roll...on grounds only of 
religion, race, caste, sex or any of them." Articles 
330 and 332, however, provide for reservation of 
seats for Scheduled Castes and Scheduled Tribes 
for the House of the People and every State 
Assembly. Provision has also been made for the 
nom nation of not more than two members to 
the House of the People and one member in the 
Assembly of a State, if the Anglo-Indian com- 
munity is not adequately represented therein.“ 

Part IV (Articles 324-329) of the Constitution of 
India deals with Elections. Every citizen of India 
who is not les than twenty-one years of age 
except those who are mentally unsound or who 
had been found guilty of criminal or corrupt 
practices, have the right to vote for elections to 
the House of the People and to the Legislative 
Assembly of every State.“ The Constitution creates 
an Election Commission charged with the super- 
intendence, direction and control of all elections 
to Parliament, to the State Legislatures and to the 
offices of the President and the Vice-President of 
India. The Election Commission consists of the 
Chief Election Commissioner and such other 
Election Commissoners, if any, as the President 
may determine their number from time to time. 
The Chief Commissoner acts as the Chairman of 


17. Conrstitsent Assembly Debctes, Vol. XI. p. 
825. The Election Commission later charac- 
terised it, “a fact of faith—faith in the com- 
mon man of India and in his practical common- 
sense." Report of the First General Election 
in India, 1951-52, Vol. 1, p. 10. 

18. Article 333. 

19. Article 326. 


the Commission in case there are other Election 
Commissioners as well Before each General 
Election the President may, after consultation with 
the Chief Election Commissioner, appoint Regi 
onal Commissioners to assist the Election Com 
mission in the of its functions. The 
Ch'ef Election Commissioner is liable to removal 
from office in like manner and on the like 
grounds as a Judge of the Supreme Court. The 
conditions of his service cannot be varied to hi 
disadvantage after his appointment. Bur Election 
Commissioners and Regional Commissioners, il 
any, can be removed only on the recommendation 
of the Chief Election Commissioner.” 

In 1951-52 when Independent India held hei 
first General Elections for 489 seats to the House 
of the People and for approximately 3,300 seat: 
to the State Assemblies with over 176,000,000 
voters, their organisation presented a mammoth 
task. The Election Commission had to tide over 
many difficult situations and solve the riddles of 
many complex problems. The registration of 
voters created spécial problems arising from the 
linguistic camplications, the difficulty of diverse 
traditons about surnames, the religious inhibitions 
of the Hindu women to communicate the names 
of their husbands and the ambiguous status of 
hundreds of thusands of refugees who had mig. 
rated from Pakistan. Above all was the poplar 
of illiteracy. No fewer than 80 per cent of th 
voters were illiterate and to obyiate some of the 
problems thus created, the use of symbols and the 
multiple ballot box scheme were employed. At 
least 80 parties contested the elections and if indi- 
vidually oriented groups be included the figure 
would be 190. Nearly 17,500 candidates contested 
the elections. More than one-third of these ran 
as independents; only 240 were women, Fourteen 
of the larger parties were recognised as the na- 
tional parties and each one of them was assigned 
a symbol for its exclusive use throughout the coun- 
try. Each of the other parties was assigned a sym- 
bol either by the National Election Commission 
or by a State Election Commission. Each polling, 
booth had to contain as many ballot boxes as 
chere were cahdidates contesting election from 
that constituency. Almost in all parts of the 
country, particularly in rural areas, separate faci- 
lities had to be provided for women voters. 


The Election Cammission set up 2,00,000 polling 
ZT. SEN 
20. Article 324. y 
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booths and stations to cater to 176,000,000 eligi- 
ble voters and manned some two and a half 
million ballot boxes. Some one million Govern- 
ment officials were drafted to supervise the 
actual voting. But the sheer size of election 
operation was not the only hurdle to be crossed. 
In the remoter areas physical communications 
presented the most exacting difficulties. In some 
of these areas elephants had to be commandered 
Íor transport and "at least one election official 
had to cope with the experience of guarding 
polling booths against a marauding tiger." 


It was the world's largest exercise in democracy 
and for the Western observers it was a unique 
occasion. "They wondered how in an under- 
developed country, whose people were mostly 
illiterate, tradition-bound, unaccustomed to the 
idea as well as practice of direct adult franchise 
and unfamiliar with the way and tenets of 
democracy, this gigantic experiment would 
succeed. Many of them predicted that the whole 
thing would degenerate into a shamble. But it 
succeeded admirably and the Indian electorate 
redeemed the “act of faith" the Founding-fathers 
had reposed in them. The polling continued for 
four months, from October 25, 1951 to February 
21, 1952, and despite the difficulties of geography 
and climate the voters braved the weather and 
distance. They came to the polling stations, 
attired in gala dresses, men and women, on foot, 
on bullock carts, camels and elephant, on 
bicycles, by public conveyance, and by almost 
every conceivable means of transportation. Most 
of them took their responsibilities seriously, The 
turnout of the voters was impressive, except in 
a few parts of the country, as in most of Rajas. 

"than. Of the 176,000,000 eligible voters, 
88,600,000 or slightly more than 50 per cent 
actually voted and nearly 106,000,000 valid votes 
were cast. Bearing in mind that the rate of 
illiteracy was near about 80 Per cent the turnout 
must be regarded as a remarkably high propor- 
tion, particularly when we remember that just 
one-fifth of the eligible number of voters had any 
previous experience of voting. As many as 
16,35,000 votes were invalidated, Inevitably there 
was some misunderstanding and confusion. The 
voters had to cast votes simultaneously for the 
State Assembly and the House of the People. In 
a double-member constituency two votes had to 
be cast in each instance instead of one. Many 
voters, for lack of experience and literacy, left 
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their ballots on top of the ballot boxes, or on the 
floor of the booth instead of dropping them in 
ballot boxes. 

Elections 

The technique of election campaigns and the 
tools employed in the First General Election re- 
maintd the same in the subsequent elections too. 
They have some familiar features with other 
countries of the West and some are native to the 
soil. The usual common techniques are public 
meetings, speeches by the top-ranking party 
leaders on hurricane tours thoughout the length 
and breadth of the country, canvassing by the 
candidates together with the influential men of 
the area from house-to-house, exchange of saluta- 
tions, handshaking, and hugging, with a pat to 
the children to create an emotional unpact, 
partisan appeals and profuse promises, temples, 
mosques and gurdwaras rate the usual platforms 
lor communal parties where even religious 
passions are aroused. The unity of the community 
constitutes the focal point of appeal. Certain 
techniques extensively used in the Western coun- 
tries were not available until the June 1977 
Assembly elections in the nine Northern States 
and Tamil Nadu. The All-India Radio was not 
a significant factor in the previous election cam- 
paigns. The Radio was used by the Government 
agency to explain the voting procedures and 
urging the voters to exercise their cherished right 
of franchise. Excerpts from the election mani- 
festoes of the parties were read from time to 
time, the ruling party always commanding the 
advantage. Television did not exist till recently 
ànd it does not cover the whole country even 
now. The Janata Government initiated for the 
first time in May 1977, broadcasts on the Radio 
ànd Doordarshan (television) by the leaders of 
the national parties, but only once and for a 
limited duration. 

The tools used in election campaigns are varied 
and often fascinating but jarring too. Some of 
the parties and candidates are really ingenious in 
devising novel election tools in reaching the 
remote areas. Real ingenuity is reflected in many 
of the placards and posters littering every avail- 
able space on the walls of the houses and com- 
mercial premises. Slogans are painted on the 
roads too. 
speakers 
(hackney 


In towns, cities and villages loud 
mounted on motor cars, jeeps, tongas 
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carriages) and bicycles blare the names of 
candidates and their election symbols in almost 
unceasing babel of sounds right from early in the 
morning till late at night, much to the agony of 
the student community and discomfiture of the 
public. "The slogan for the Congress candidates 
was vote for the Congress and strengthen the 
hands of Nehru or Indira Gandhi. The slogan 
of the Janata Party in 1977 was Jayaprakash 
Narayan's message : "Democracy v. Dictatorship.” 

Taking out processions is another familiar tool 
of election campaigning. Truckloads of shouting 
young people, most of whom are generally in their 
teens and quite a few of them are hired, cruise 
through the streets and along the highways. Some- 
times, processions are preceded by bands or 
bhangra (dancing) parties. Torchlight processions 
are also taken out and street-corner meetings are 
held. The candidates are keen that their support- 
ers should fly atop their houses and commercial 
premises the party flags to exhibit their electoral 
solidarity in that area, though it is not an exact 
barometer of actual assessment. Money power is 
another secret tool and the poor very often 
succumb to such a temptation. 

Since 1967 disruption of political meetings 
has taken the main form of violence. There were 
stray cases even before, but such incidents are of 
usual occurrences now. In 1967, there were as many 
as 474 reported disturbances during the sixty days 
preceding the poll and in 8 per cent of these cases 
deaths or serious injuries occurred. In West Ben- 
gal, when political murders reached a figure of 
1,200 in 1970 doubts were seriously expressed 
whether an election could be held at all. Troops 
were, however, called to help the civil authorities 
in holding peaceful elections. The troops fanned 
in the entire State and despite extensive patrolling 
120 deaths occurred during the seven weeks of 
intensive campaigning. In other States violence 
was less extreme, although Bihar saw some bloody 
affrays,—a product of caste rivalries,—and both 
Ucttar Pradesh and Gujarat had serious Hindu. 
Musl m riots and the police had to resort to firings 
and the imposition of curfews. The March 1977 
elections to the House of the People passed off 
without any serious incidence of violence, but in 
June 1977, Bihar, West Bengal, and Uttar Pradesh 
again fell prey to violence and the police had to 
resort to firing. Later, political murders took 
place in Jammu and Kashmir. Home Minister 
Charan Singh told the House of the People 


that cases of violence were less in number 
1977 as compared with 1971. Comparisons 
always odious and there is no denying the 
thar violence is a serious blot on the electoral 
record of India. In Uttar Pradesh, Bihar and 
Madhya Pradesh electoral violence is near-ende- 
mic. In May 1981, in the nine Assembly polls 21 
people died and for the first time six candidates 
were among the dead, three in Uttar Pradesh, 
two in Bihar, one in Gujarat. While most of the 
21 slayings were in Uttar Pradesh and Bihar, 
corpses were strewn around seven (out of nine) 
States, including hitherto trouble-free Punjab. 
Capturing of polling booths has now become a 
routine process by organised and armed gangs of 
hoodlums, especially in Bihar. During the 1971 
General Election, for instance, of 66 cases. of 
booth capturing throughout the country as many 
as 52 took place in Bihar. In the 1977 General 
Election Bihar and West Bengal shared the hon- 
our of booth capturing equally. Against the 32 
booths forcibly seized in Bihar, 31 were similarly 
taken over in West Bengal. There is ample evi- 
dence on record that even dacoits are wooed by 
politicians for support at the polls in the Cham- 
bal region of Madhya Pradesh and Uttar Pradesh. 
A top official was reported to have said in Gwa- 
lior that the dacoits "are like any other vote 
banks for political parties.“ An elected member 
of the Uttar Pradesh Assembly sent to a noto- 
rious dacoit of Muzaffarnagar (U.P.) a letter of 
thanks and gratitude for his support in May 1980 
election, 

Until the Fourth General Election in 1967, 
Congress, while polling less than half of the 
votes cast for members of the House of the 
People, won 70 per cent or more of the seats. 
The next largest was the Communist Party of 
India whose strength fluctuated between sixteen 
and twenty-nine seats. No other Party could 
get enough members to be of any real significance 
in 1952 and veered round this number until. 1962. 
The Jan Sangh which began its career with 
three seats in 1952 increased its position to six 
in 1957 and fourteen in 1962. 

But the Congress could not dominate the State 
Assemblies. In 1952 it failed to win an overall 
majority in the Patiala and Kast Punjab States 
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Union (PEPSU),* Travancore Cochin, Orissa 
and Madras. In the newly created Andhra Pra- 
desh, the Congress could secure only forty seats 
against forty-one gained by the Communists. In 
Kerala the Communists formed the Government 
in 1957, by routing the Gongress. In Orissa the 
Congress Government had to depend for its 
existence on the active support of the Jharkhand 
Party. Andhra Pradesh and Orissa soon came 
under the Presidents rule. Kerala, too, had a 
spell of the President's rule. In the mid. term 
elections the Congress gained a stable majority as 
a result of electoral agreements with the Socialists 
and the Muslim League. In Orissa the Congress, 
again, could not muster an absolute majority and 
it formed coalition Government with the locally- 
based Ganatantra Parishad. Madhya Pradesh 
Congress Government fell victim to internal 
factionalism with the consequence that the Pre- 
sident’s rule had to be imposed. In the third 
General Election the share of the Congress seats 
in the State Assemblies fell from 68.4 per cent 
in 1952 to 61.3 per cent followed by the same 
difficulties as before, although rather less severe. 
The Congress Government in Kerala was short- 
lived and, once, again, the President's rule had to 
be imposed. In Madhya Pradesh the Congress 
Government had to depend upon the support of 
the Independent members. 


Two results emerge from this study of the 
election results between 1952 and 1969. In the 
first place, Indian politics were more “competi- 
tive” at the state level than at the Central level, 
and, secondly, there were certain areas where the 
weakness of the Congress was particularly marked, 
At the national level there were no real issues 10 
be isolated, except those arising from differences 
in party allegiances or support of different per. 
sonalities. Broadly speaking, the people voted 
either for the Congress or against the Congress. 
The Congress had to its credit the achievements 
of the national movement, It won for India 
freedom and the memories of Gandhi were still 
fresh in the minds of the masses. Nehru, with 
his charismatic personality led the party and his 
name had a magic effect on the electorate. But 


the Congress was also Vulnerable because over 


——— A 
22. PEPSU disappeared after its merger with 
Punjab in 1956 as a result of reorganisation, 


23. Travancore Cochin became Kerala after. re 
organisation. 
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the years it had alienated many people and regi- 
ons for one reason or another. Almost everyone 
who was frustrated and unhappy with his lot in 
life accused the party in power and that was 
Congress. The reorganisation of the States in 1956 
created a big dent in the solidarity of the Party 
and its cohesiveness was severely disturbed in the 
regions which were deemed to have been adversely 
affected by the scheme of reorganisation. In the 
elections for the members of the State Assemblies 
local issues and grievances, therefore, predominat- 
ed. These varied from State to State, and, indeed, 
from constituency to constituency. The agitation, 
for instance, started by the Samyukta Maharashtra 
Samiti and the Maha Gujarat Janata Parishad, 
two opposition organisations, the former for the 
creation of a united Maharashtra State and the 
latter for the separation of the Gujarati-speaking 
from the Marathi-speaking areas, became so viol- 
ent and effective that in 1957 elections the 
Bombay Congress Party found its former massive 
majority reduced to a highly precarious one. 
Both these front organisations secured support 
from almost all sections of the people without 
any party compulsions. It must also be noted 
that though the Congress was a dominant party, 
both at the Centre and in the States, it was not 
the first choice of the majority of the people, for 
less than half of the voters had always cast their 
votes for the Congress candidates. 


The leaders of the Congress Party were alarmed 
at these disturbed trends. The vulnerability of 
the Congress was revealed in the 1967 elections. 
In the House of the People its majority was 
reduced from 361 to 284; a precarious majority 
for factionalism in the party had reached a stage 
where majority could not be safely relied MPO 
With the split in the Congres in 1969, A 
Congress lost majority in the House of mes ki 
ple. Sixty-five members of the House broke Ru 
it and sat with the Opposition. The minority 
ernment of Mrs. Indira Gandhi was 52 de 
short of an absolute majority and it could m 
in power with the support of the mam 
he Akalis and Dravida Munnetra Kazagham, 
both regional parties and sectarian too. 


But the situation for the Congress was 
worse in the States. Bihar, Punjab, West w€— 
Orissa, Madras and Kerala were all 7 
Rajasthan it secured 89 seats out of a total o MC 
ind in Uttar Pradesh 199 ou: of a total mem 


far 


Franchise and Elections 


ship of 425. In Kerala the tally was 9, in Madras 
50, in Orissa 31 and in West Bengal 127. The 
Opposition parties had become wiser by then. 
Hitherto the simple majority voting system had 
operated in favour of the Congress. The fragmen- 
tation of the Opposition enabled it to win seats 
on m nority votes. Electoral pacts, if any, were 
few and perfunctory. In the 1962 elections some 
of the Opposition parties used the strategy of 
electoral agreements effectively and om a large 
scale and it yielded good dividends. 


These electoral alliances, which had eaten into 
Congress majority in the States, do not fully 
explain the bad shape the Party had assumed. For 
instance, despite the electoral alliances in Gujarat 
and Madhya Pradesh most of the Congressmen 
succeeded in retaining their seats. Here, the 
State Congress parties remained comparatively 
united and the alliances could not create a big 
dent on their solidarity. But in those States where 
the Congress parties were prey to intense faction- 
alism and the Opposition alliances were powerful 
the damage was marked. And once the Opposi- 
ton gained the day, ambitious politicians found 
adequate opportunities to prance into new pas- 
tures. Formerly, to be outside the Congress was 
to be in political wilderness. In 1967, there were 
several alternative homes for the politically ambi- 
tious and frustrated adventurers. Thus started 
the game of defections and floorcrossings. An- 
other factor worth mentioning was the growth 
of factionalism in the Congress Central Election 
Committee, a body responsible for the final 
selection of candidates. This factionalised body 
discounted merit and partisan candidates were 
selected. "These candidates had less vote-getting 
capabilities and their loyalty to the party itself 
was sure to be weak. Way back in 1954, Duni- 
chand Ambalavi, wrote, "I know enough of the 
working of the Congress machinery and that of 
the Punjab Election Board of which I was a 
member in 1951.52. Pre-planned designs, dupli- 
city and what not played greater role in the selec- 
tion of candidates than any consideration of 
honesty, fair-play and recognition of the claims of 
deserving candidates.“ If such things become a 
repeat performance at the higest level where 
final selections are made, the result is sure to be 
ruinous for the party. 


a — 
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The major political effect of the 1967 elections 
was the proliferation of the unstable governments 
in North India and some other States. These 
coalition Governments had nothing in common :o 
bind them together. Their instability was essen- 
tially due to the diversity of their political com- 
ponents or to what an Indian journalist described 
as "ideological promiscuity"* In most cases it 
was only the desire to power which brought them 
together and, consequently, the creation ol 
political majorities to support them in the Legis 
latures proved extremely difficult. The habit sf 
floorcrossing was another plague spot that left the 
Governments uncertain and, therefore, impotent, 
The outcome was the imposition of President's 
rule in one State after another. The mid-term 
elections in February 1969 in Uttar Pradesh, West 
Bengal, Bihar and Punjab: in no way improved 
the situation. This mini-general election, involv- 
ing some two-thirds of the electorate followed the 
trends of 1967. The public disenchantment with 
the United Front Governments in no way proved 
advantageous for the Congress either. A divided 
house was finally split among two rivals, never to 
combine again,” 

In December 1970, Mrs. Indira Gandhi thought 
it expedient to seek a fresh mandate. She advised 
the President to dissolve the House of the People 
and order fresh elections. It is important to 
note that elections to the House of the People 
were delinked from elections to the State Assem- 
blies, except for the States of Orissa, Tamil Nadu 
and West Bengal. Mrs. Gandhi's decision to hold 
fresh elections was not received enthusiastically 
by her own partymen. Many of the observers 
regirded it as a desperate gamble. She made a 
direct appeal to the nation to help her to carry 
out an effective implementation of social and 
economic programme through democratic pro- 
cesses. "Poverty" the Congress mahifesto ended, 
"must go. Disparity must diminish. Injustice 
must end." To carry out the entire programme 
Mrs. Gandhi explained to the electorate, a strong 
and stable Government committed to radical poli- E 
cies and backed by a decisive majority in Parlia- 
ment was necessary. j 


25. As cited in Hanson, A.H., and Janet Douglas, 
India's Democracy, p. 59. 

26. There was another split in January 1978, 
and Mrs. Gandhi was the main actor in this 
drama too. 
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The nation responded to Mrs. Gandhi's call 
and Congress in securing a massive majority 
of 352 seats in a House of 578—122 more than it 
held at the time of dissolution. It polled 43.64 
per cent of the votes cast. For the Opposition 
parties, both right and left, it was a complete 
disaster. The strength of the Congress (O) was 
reduced from 66 to 16 seats and it polled 10.56 
per cent of the votes cast. he Swatantra, 
which had 44 seats in 1967, could retain only 
8 seats with 3.08 per cent of the total electorate. 

The Samyukta Socialists lost 20 of their 23 seats 

and Jan Sangh sank from 35 to 21 and the 

Communists from 29 to 24. The only major 

party to improve its’ position was the Marxist 

Communist Party. It secured 25 seats. Regional 

Parties, with the exception of DMK and the 

Telengana Praja Samiti, which demanded a sepa- 

rate State for Telengana, were erased from the 

national political scene. DMK won 18 seats. 


In two of the three States in which elections 


were held simultaneously the Congress led by Mrs. 
Gandhi— (Congress) (R), Ruling Congress as 
it was then known—made spectacular gains. In 
Orissa, previously ruled by Swatantra-led coalition, 
it secured 51 seats and emerged as the largest 
party. In West Bengal it secured 105 seats as 
against 111 of the CPI (M), showing a gain of 
50 on its performance of the undivided Congress. 
Congress (R) formed Government in coalition 
with the Communist Party of India, the Bangla 
Congress and the Forward Bloc, both regionally 
based parties; a combination of strange bed- 
fellows. The DMK was given a free run for the 
Assembly seats on the undertaking that it would 
not contest the Congress (R) candidaes in the 
ten House of the People seats. 


The Congress (R) swept the polls in other 
States too when elections were held subsequently. 
Parliamentary elections to the Sixth House of the 
People were normally due to be held in March 
1976. But internal Emergency was declared on 
the mid-night of June 25, 1975 and subsequently 
the term of Parliament and the State A«emblies 
was extended for a period of one year. In 
January 1977, che Prime Minister advised the 
President to dissolve the House of the People and 
order fresh elections. The elections were held 
in March 1977. Immediately after the Presiden- 
tial Order dissolving the House of the People, 
Emergency was relaxed and all the political leaders 
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detained were released. Four Opposition parties— 
the Congress (Organisation), jan Sangh, 
Bharatiya Lok Dal, and Socialist Party- combin- 
ed together in a single party -Janata Party- to 
contest elections on a common symbol. Jayapra- 
kash Narayan, God-father of the Janata Party, 
gave a call to the people not to miss the oppor- 
tunity election had offered to choose between free- 
dom and slavery-for the country, for themselves 
and for their children. He declared that Janata 
Party was committed to restoration of Fundamen- 
tal Rights and the Rule of Law." Jagjivan Ram, 
the Agriculture Minister, resigned from the Union 
Cabinet and the Congress on February 2, 1977, 
and formed a new party, the Congress for Demo- 
cracy. Jagjivan Ram declared at a Press con- 
ference that his party would have electoral ad- 
jus ments with the Janata Party. The Janata 
and the Congress for Democracy had a common 
symbol on the ballot papers. 

Of the 188,438,910 valid votes, the votes poll- 
ed by the national parties were: 


Janata-CFD 81,855,333 (43.17 per cent) 
Congress 65,088,520 (34.54 per cent) 
CPI 5,310,775 (2.82 per cent) 
CPI (M) 8,103,723 ( 4,80 per cent) 
Others 17,247,100 ( 9.15 per cent) 
Independents 11,333,452 ( 6.02 per cent) 


The Janata-CFD tally does not include the 
votes polled by the combination in Tamil Nadu, 
where it contested on the symbol of the Congress 
(0). 

The combine polled more than 50 per cent 
of the votes in the seven States and two Union 
Territories. They were: Bihar 65.01, Haryana 
70.35, Himachal Pradesh 58.37, Madhya Pradesh 
57.97, Orissa 51.77, Rajasthan 65.21, Uttar 
Pradesh 68.08, Chandigarh 66.18 and Delhi 
68.15. - 

The Congress polled majority votes in three 
States and three Union Territories. They 
were : Andhra Pradesh 57.36, Karanataka 56.74, 
Assam 50.56, Lakshadweep 58.59, Andaman and 
Nicobar Islands 58.54 and Arunachal Pradesh 
56.34. The Party did not win a single seat in 
Himachal Pradesh, Haryana, Punjab, Uttar 
Pradesh, Delhi and Bihar. In Rajasthan and 
Madhya Pradesh the Congress won one seat 
each. In other words, out of 237 seats in seven 
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Stites and two Union Territories in Northern 
and Central India, the Congress won just two 
seats. The Janata Party's performance was equal- 
ly bad in the South. Out of 132 seats in Andhra 
Pradesh, Karnataka, Tamil Nadu, Kerala, Pondi- 
cherry, Lakshadweep, and the Andaman and 
Nicobar Islands, only six seats went to the Janata 
Party and there was only one recognisable national 
personality, Neelam Sanjiva Reddy afterwards 
the President of India, fipuring in the ruling 
Party as a representative of the South. 

The CPI, which secured seven seats against 23 
n 1971, polled only 2.82 per cent of the votes 
compared with 4.73 per cent last time. It 
however, obtained more than 4 per cent of the 
votes in five States-Manipur 11.50, Kerala 10.38, 
West Bengal 6.49, Bihar 5.63 and Tamil Nadu 
1.60—to be recognised as a national party. The 
CPI (M) received 4.30 per cent of the votes this 
time against 5.12 per cent in 1971. This party 
fought the Parliamentary election in alliance 
with the Janata Party and won 22 seats as com- 
pared with 25 in 1971. 


Fhe regional parties and Independents gene- 
rated 15.17. per cent of the votes and annexed 
60 seats against 22.18 per cent and 65 seats in 
1971: Among the regional parties which gave an 
impressive performance were: the National 
Conference (2) which contested in Jammu and 
Kashmir in alliance with the Congress, the Kerala 
Cengress (2) and other parties (Muslim League 2 
and RSP I), all CPL-led ruling front Kerala, the 
Peasants and Workers Party (5), an ally of the 
Janata Party in Maharashtra, Akali Dal (9), an 
ally of the Janata Party in Punjab, the United 
Democratic Front (1) in Nagaland, All-India Anna 
Dravida Munnetra Kazgham (18) in Tamil Nadu 
and Pondicherry (1), and Maharashtrawadi Go- 
mantak Party (I) in Goa, Daman and Diu. The 
percentage of votes polled by these parties toge- 
ther with other smaller parties in the respective 
States were: Jammu and Kashmir 34.99, Kerala 
24.31, Maharashtra 10.24, Punjab 40.57, Naga- 
land 51.68, Tamil Nadu [including DMK, 
AIADMK, and Congress (O)] 48.05, Goa 40.52 
and Pondicherry 53.32. 

The Party position in the House of the People 
before the Congress split in January 1978 was as 
depicted in the table in the next col: 


The Congress for Democracy merged on May 
5, 1977, with the Janata Party and as a conse- 


845 
= 
3 I i = 
Sas 2 : 
Pisses 
States 
Andhra (42) 4$ 441... EE 
Assam (14) ("OE vh 
Bihar (54) E e 
Gujarat (26 20 10 16) «che 
Haryana (10) 10 .. 10 tes m 
Himachal Pradesh (4) 4 4 s s T de 
Jammu & Kashmir (6) 6 3 . son 3 
Karnataka (28) N 
Kerala (20) 8 NP 
Madhya Pradesh 40) 40 1 37 E 2 
Maharashtra (48) 48 20 19 3 6 
Manipur (7 HM S E S 
Meghalaya (27 3. S a vss . d 
Nagaland (1) ay a e „ 
Orissa (21) A 24. "7. 1. 
Punjab (13) ae Set MAE 
Rajasthan (25) 139 29... v 
Sikkim (1) Y E i 4 
Tamil Nadu (39) 39 4 3 3 .. 19 
Tripura (2) 2 OT EF 
Uttar Pradesh (85) 85 131. M, „„ 
West Bengal (42) 42 "a $a TN 
Union Territories 
Andaman & Nicobar(! 1 I e 
Arunachal (2) 3 Tu 1 
Chandigarh (1) 1. „ 
ra & Nagar 
Haveli (1) 13 dcn oye 
Delhi (7 LANA Dee, on wd 
Goa, Daman & Diu (2) 2 1 Ca RRS 5d. 
Lakshadweep (1) E eRe TES 
Mizoram (1) LP inc 
Pondieherry (1) ly Vans AGERET OD 
Total (542) 542 155 270 28 7 22 60 


quence thereof the strength of the Janata Party 
became 298 in a House of 542. 

In mid-April 1977, the Union Home Minister 
“appealed” to the Chief Ministers of the nine 
States—Punjab, Himachal Pradesh, Haryana, 
Rajasthan, Uttar. Pradesh, Bihar, Madhya 
Pradesh, Maharashtra; and West Bengal where 
the Congress suffered a rout in the March 
election to the House of the People—to 
advise the Governors to dissolve their As- 
semblies and immediately seek a fresh mandate 
from the people. The "appeal" was not accepted 
and the President issued proclamations declaring 
breakdown of the Constitution in these States 
and dissolved the State Assemblies. T 17 
was already under the President's rule since | 
January 1976. The elections to the State Assem- 
blies of these States were held in early June. Elec- 
tions to the Jammu and Kashmir State Assembly, 
which had been dissolved earlier by the Governor 
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on the advice of the Chief Minister were held 
in the end of June. 


The Janata Party aga'n swept the polls in the 
States of Himachal, Haryana, Rajasthan, Uttar 
Pradesh, Bihar, Madhya Pradesh and Orissa. The 
public support for the Party, though somewhat 
dissipated, was still solid enough and in no 
State did it receive less votes than Congress in its 
heyday. In the Punjab there was Akali-Janata 
and CPI (M) alliance. In West Bengal CPI (M) 
went alone and for the first time came into power 
in its own right, without being dependent on the 
support of partners in a coalition. In Tamil 
Nadu All-India Anna Dravida Munnetra Kazha- 
gam won as many as 129 seats in 234-member 
House. The DMK secured 49 seats. In Jammu 
and Kashmir for the first time since indepen- 
dence, the voters had an option between two 
national parties (Congress and Janata) and one 
local (National Conference) and they exercised 
their vote in favour of the National Conference 
with a predominant majority. 


In July 1979 the Janata Party disintegrated and 
apprehending certain defeat on a vote of no-con- 
fidence moved by the Leader of the Opposition, 
Y. B. Chavan, in the House of the People, against 
the Janata Government, Prime Minister Morarji 


STATEWISE PARTY POSITION 


Cong. I Janata 
Andhra (42) 41 — 
Assam (14) 2 " 
Bihar (54) 29 8 
Gujarat (26) 25 1 
Haryana (10) 5 1 
Himachal Pradesh (4) 3 — 
Jammu & Kashmir (6) 1 
Karnataka (28) 27 1 
Kerala (20) 5 
Madhya Pradesh (40) 35 4 
Maharashtra (48) 39 8 
Manipur (2) l 
Meghalaya (2 1 
Nagaland (1) 
Orissa (21) 19 - 
Punjab (13) 12 = 
Rajasthan (25) 18 4 
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Desai submitted to the President his own resigna- 
tion as well as that of his Council of Ministers. 
After prolonged consultations and discussions, the 
President appointed Charan Singh, heading the 
Lok Dal-Congress (U) coalition with outside sup- 
port of the Congress (I). The President, while 
appointing Charan Singh as Prime Minister, had 
fettered him with the condition that he would 
seek confidence of the House of the People with- 
in a month's time. But Congress (I) subsequently 
withdrew its support from the Government and 
the Lok Dal-Congress (U) coalition could not 
command sufficient support in the House to steer 
through the condition of seeking a vote of confi- 
dence and, consequently, resigned. Prime Minister 
Charan Singh advised the President, on the basis 
of the decision of his Cabinet, to dissolve the 
House of the People and command fresh elections. 
The President thereupon dissolved the House of 
the People and the Lok Dal-Congress (U) coali- 
tion remained in office as a care-taker Government 
till fresh elections were held in January 1980. 


Congress (I) headed by Mrs. Indira Gandhi 
received a massive mandate from the electorate 
virtually routing all other parties contesting the 
mid-term Parliamentary election. Following was 
State-wise Party position in the House of the 
People on January 9, 1980. 


IN THE HOUSE OF THE PEOPLE ON JANUARY 9, 1980 


LD Cong. CPI CPM Others Ind. Total 
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Tamil Nadu (39) 20 
Tripura (2) — — 
Uttar Pradesh (85) 51 3 
West Bengal (42) 4 
Andaman and Nicobar a) 1 
Arunachal Pradesh (2) 2 
Chandigarh (1) 1 

Dadra, Nagar Haveli (1) 1 

Delhi (3) 6 1 
Goa, Daman, Diu (2) 

Lakh adweep (1) 

Mizoram (1) - 


Pondichery (1) i E = = zx — 
— — U—m———— — p a a o 


Total 350 31 
c. Hc Tun os  — 


Following the precedent set by the Janata 
Government in February 1977, the Congress (I) 
Government also dissolved the State Assemblies 
where non-Congress (I) Governments were in 
power. Switching over loyalties, a proverbial fea- 
ture of Indian politics, had started much earlier, 
even before the Parliamentary elections in January 
1980, Bhajan Lal, the Haryana Chief Minister, 
took the lead and along with 37 members of the 
State Janata Legislative Party, joined Mrs. 
Gandhi's Congress and many other joined them 
afterwards. In Himachal defections from the 
Janata ruling party reduced Shanta Kumar's Goy- 
ernment into minority and the Congress (I) 
leader, Ram Lal, took over the Government. In 
the States of Punjab, Uttar Pradesh, Madhya Pra- 
desh, Bihar, Orissa, Rajasthan and Maharashtra 
Congress (I) secured respectable majorities and 
formed Governments in those States, The posi- 
tion as it existed in May 1981 was that Congress 
(1) Governments ruled in the sixteen States and 
in the remaining six, CP] (M) was in power in 
Kerala, Tripura and West Bengal, All-India Anna 
Dravida Munnetra Kazhagam in Tamil Nadu, 
the National Conference in Jammu and Kashmir 
and Sikkim Congress in Sikkim. The same old 
pattern of uniparty Government both at the 
Centre and in the States, was, once again, repeat- 
ed. 

Apart from the national parties, recognised 
by the Election Commission, there are quite a 
sizeable number of regionally based parties. In 
1957 these regional parties actually occupied 
more seats in the State Assemblies than all other 
parties, except the Congress. Some, like the 
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Samyukta Maharashtra Samiti, were like miniature 
independence movements, bringing together in 
their fold many political parties, groups and in- 
dividuals in an alliance to create a linguistic State. 
But such parties were of ad hoc nature. As soon 
as their purpose was achieved they disbanded and 
the combining groups assumed their original 
role. Four of the most important of regional 
parties are the Akali Dal in Punjab, Dravida 
Munnetra Kazhagam (DMK), the newly formed 
as a result of break in the DMK, the All-India 
Anna Dravida Munnetra Kazhagam (AIADMK) 
and the National Conference in Jammu and Kash- 
mir led by the late Sheikh Mohammed Abdullah 
and now his son Dr. Fraooq Abdullah. The 
Akali Dal is the political arm of the religious 
group, the Sikhs, who accepting no division bet- 
ween the religious and the secular, have made 
their gurdwaras (temples) into party headquarters 
and party platforms. The appeal is to the sangat 
(congregation) assembled in the gurdwaras and 
in the name of the unity of the panth (commu- 
nity) and the sacrifices of the Gurus (masters) to 
preserve the sanctity and unity of the panth. 
Master Tara Singh, who for thirty years bestrode 
the Sikh political world like a colossus, welded 
the Akali Dal into a strong organisation, well 
financed by Sikh businessmen as well as from 
gurdwara funds. The Akali Dal succeeded in the 
creation of a Punjabi Suba. In June 1977 elec- 
tions, it was the largest single party in the State 
Assembly and formed the Government in alliance 
with the Janata Party and CPI (M). In 1980 
Assembly elections it lost to the Congress (I) and 
became the main Opposition party. 
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The other State now under the control of a 
regional Party is Tamil Nadu where the All-India 
Anna Dravida Munnetra Kazhagam assumed 


office in June 1977, by humbling the DMK which: 


had reigned supreme in Madras from 1967 to 
January 1976, when the State came under the 


President's rule. The DMK was heir to the anti- 
Brahmin and anti-northern movements which | 


had played so prominent a. part in the erstwhile 
Madras State. The DMK is the successor of the 
now defunct Justice Party. Originally, secessionist, 
proclaming the need for independent Dravidis- 
tan, it still fosters and draws strength from 
anti-northern sentiments among the Tamils. The 
AIADMK draws its origin from the dissatisfied 
members of the DMK who separated and formed 
a new party under the banner of M. G. Rama- 
chandran. The AIADMK may not be anti-north 
and anti-Brahmin to the extent the DMK is but 
it certainly is anti-Hindi and protests against Hindi 
‘imperialism’ as violently as D M K. It refuses to 
accept the three-language formula and Ramchand- 
ran has categorically stated that Tamil Nadu 
would tollow the two-language formula (regional 
language and English). Once again in the 1980 
State Assembly elections AIADMK won a com- 
fortable majority, despite the electoral alliance 
between the Congress (I) and DMK, and formed 
the Government headed by G. Ramchandran. 
In Jammu and Kashmir, for the first time since 
Independence, the National Conference came into 
power of its own right in early July 1977. The 
voters had an option between Congress, Janata 
(the national parties) and the National Confer- 
ence (the local party) and they exercised their 
votes in favour of the National Conference to give 
it a predominant majority. It exposes the fact 
that the capacity of the national parties to 
assimilate intensely religious and regional senti- 
ments is severely limited and where a strong party 
or a charismatic leader, or both exist at the local 
level, as in Tamil Nadu and Jammu and Kasih- 
mir, the national party cannot hope to win power, 
Sheikh Abdullah aroused the sentiment of Kash- 
miri patriotism with a devastating effect against 
the Janata Party, which according to him was 
dominated by the Jan Sangh and posed a threat 
to Kashmir's personality and status under Article 
370. He posed the National Conference as a 
Kashmiri party with Kashmiri leadership and 
solely devoted to the cause of protecting Kashmir's 
honour and dignity. The Sheikh went to the 
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extent of threatening secession of the State from 
India, if any attempt was made to undermine its 
special status. When the National Conference 
was saddled in power, the Sheikh appealed to all 
to forget the bickerings of elections and came 
nearer to the Janata and even Jan Sangh. After 
Sheikh Abdullah’s death his son Dr. Farooq Ab- 
dullah succeeded him both as President of the 
National conference and as Chief Minister of the 
State. In June 1983 State Assembly elections 
the National Conference came into power; the 
Congress improving its position as compared with 
the previous 1977 elections and assuming the role 
of a viable Opposition Party. But the 1983 Jammu 
and Kashmir State Assembly elections were most 
certainly unprincipled and unprecedented and the 
whole process of electioneering was a slur on 
democracy, though all parties swear by democracy 
and secularism. 


In the January 1983 Assembly elections in the 
States of Karnataka and Andhra, the Congress 
suffered a grievous blow. It was utterly routed in 
Andhra Pradesh by Telugu Desam, a regional 
party without any organisational roots. In Kar- 
nataka, while the Congress (I) lost control of the 
State, it had not been so humbled as in Andhra 
Pradeh. Both Andhra Pradesh and Karnataka 
had for long been Congress Party's bastions, giv- 
ing their unstinted support to 'Indramma", even 
when the rest of the country had deserted her 
during the Janata wave. 


Regionalism in India is an extremely complicated 
problem. Within every region, however, defined, 
there are sub-regions, giving birth to parties and 
groups more parochial in their affiliations than 
the Statewise parties. In fact, they Matter now 
and the national parties woo them to win elec- 
tions and except for the Congress (I) have un- 
equivocally helped them to flower. 


Motivations of the participants 

So much for the results of the voting exercises. 
Participation in the elections has been consistent- 
ly high from a slightly more than 50 per cent to 
60.54 per cent in 1977. The 1977 poll is intrinsi- 
cally important for various reasons. Unlike a 
previous polls, it was really a competitive Poll. 
The process of polarization of political setts 
that had started in the wake of 1967 elections an 
later receded in the background reasserted e 
again through the Sixth House of the People 
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elections. The Janata Party was not a post-elec- 
uon alliance but a merger of four distinct parties, 
though the formality of merger itself was a post- 
clection accomplishment. Ideologically, the com- 
bining parties were heterogeneous, but they 
fought elections on a common symbol with a com- 
mon programme, under a common leader and 
under the inspiration of a common political 
father. The country was therefore, “poised for 
à transition from a one-party dominance to a 
competitive party system.’ 


Another important feature of the 1977 poil 
was the presence of the viable Opposition.* The 
Prime Minister unequivocally maintained that 
the Opposition would be consulted on all 
important issues of national importance and the 
leader of the Opposition would enjoy the rank 
9f a Minister. The Leader of the Opposition, 
too, declared that his Party would act as a con- 
structive Opposition. The testimony of it is found 
in the unanimous election of Neelam Sanjiva 
Reddy as the President of India and K. 8. Hegde 
as the Speaker. The foundation of a true par- 
liamentary system was, thus, laid. The Leader 
of the Opposition is the obverse of the Leader of 
the House. The lapses of the Government are 
the opportunities for the Opposition to throw 
the Government out from office and if successful 
to changeover to the Treasury Benches, 


Alteration in Government is the sine qua non 
of a parliamentary system, The 1977 poll rejected 
Congress which had uninterruptedly remained 
in office at the Centre for full three decades. The 
people wanted a change which hitherto was not 
available to them. This time the Janata Party 
was readily available and they gave their man- 
date in its favour. As mobilisation is a function 
of competitiveness the turnout of the voters was 
the largest so far. The people, without any 
sophisticated distinction between rural and urban 
attitudes and the conventional wisdom of block 
voting among certain communities and groups, 
mobilised themselves in the Northern States as 
well as West Bengal for a political change. The 
reasons for such self-mobilisation were obviously 
the excesses committed during the nineteen 
months of Emergency, particularly on the family 


28. Iqbal Narain, Presidential Address at the Raj- 
asthan Political Science Conference, Alwar, 
March 25-27, 1977. 

29. Before the Congress split in January, 1978. 


54 —CHI 


planning front. The efforts of the 0 
Janata party only accelerated the process of 
change. So bitter was the anger of the 

that not only Mrs. Indira Gandhi and her son, 
Sanjay Gandhi, but ‘every important Congress 
leader contesting in these areas, parti those 
who were associated in the public mind with the 
peculiarly unsavoury style of 
authority during the Emergency, 
rejected. 

But three years of Janata-Lok Dal rule 
gave the people complete disillusionment. During 
the last thirty years, voters had learnt at least 
one thing, that political parties and their leaders, 
whatever their complexion, always promised the 
moon, and at the end of their tenure in office 
looked for alibis to explain why they could not 
land there. The choice before the electors in the 
1980 mid-term parliamentary poll was simple. 
Which leader was capable of implementing the 
promises made to the electorate and provide an 
efficient and effective administration. It was, there- 
fore, truly a referendum on one central issue, 
namely, whom would the people want to be the 
next Prime Minister, Mrs. Indira Gandhi, Charan 
Singh or Jagjivan Ram. It was administration 
that had suffered disastrously during the past 
three years and the people were looking forward 
to a Prime Minister who could provide good and 
effective administration, that is, who would be 
able to maintain law and order, check rising 
prices, implement the land reforms already pass- 
ed, give the small farmer and agricultural labour 
sufficient income, provide work for all able. 
bodied people, give a sense of security to the 
minorities and weaker sections of society, see that 
the unequal society is made less unequal and at 
the same time, maintain democratic norms, There 
is no doubt that after 1977 elections the people's 
political conscience had been roused to demand 
both freedom and bread, although the problem 
of tummy is the foremost of the two in a country 
where more than 47 per cent of the population 
lives under the poverty line; 

The slogan of the Congress (I) headed by 
Mrs. Indira Gandhi was vote for stability and the 
government that would work. There was nothing 
new in the manifestos of the Janata, the Cong- 
ress (D, the Congress (U) and the Lok Dal. But 
Congress (I) manifesto claimed that it was the 
only party and Mrs. Gandhi the only leader who 
could save the country. It did sound somewhat 
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arrogant and reflected the paranoia of its leaders, 
but charmed by her charisma lapped it all up. 
After their dismal experience with the Janata and 
Lok Dal, the electorate d cided to go back to tried 
politicians and gave a massive mandate to Mrs. 
Gandhi first at the Parliamentary election and 
five months after in eight out of the nine State 
Assemblies. Admittedly, Nehru's aura gave Mrs. 
Gandhi an advantage. People flocked to see 
Jawaharlal Nehru's daughter when she went out 
campaigning. 

Democracy demands from the common man 
rational conduct and active participation in the 
affairs of the State. The active participation of 
citizens in public affairs can be assured if all of 
them are adequately educated. This assumption 
of democracy the Indian electorate have falsified. 
The vast majority of them might not have full 
understanding of a commitment to democracy, 
but no one can discount the influence of habit in 
the adjustment of citizens to a democratic way of 
life. They had learnt all through these years 
that the people should have the courage to pro- 
test against and criticise the injustice and tyranny 
of the Government, They protested against the 
tyranny of alien rulers and helped the forces for 
ending their rule. After thirty years they again 
protested to end the rule of those who were res. 
ponsible for the tyranny that followed in the 
wake of the Emergency. Even various concessions 
made by the Union and State Governments on 
the eve of the elections did not tempt them to 
deviate from their determination. 

But the motivations of the participants in 1977 
in the South were not the same as in the North. 
There was no tremor in the South, because the 
people there had no similar experience of the 
rigours of the Emergency, ‘The censorship impos- 
ed soon after the declaration of Emergency had 
kept the majority of the people in that region of 
the country in dark about the excesses commit- 
ted in Uttar Pradesh, Haryana and other Nor- 
thern States. In West Bengal, too, the rigours 
of Emergency were much less, but the bitterness 
left by the Youth Congress misdemeanours, the in- 
fighting of the Pradesh Congress and the crude 
attemp: from outside to topple the Ray Ministry 

did make a difference, The Janata was there in 
alliance with the CPI (M). but it did not make 
a clean sweep over the Congress. It secured three 
seats in comparison wich 11 by the Janata and 
17 by the CPI (M). Nothing of that sort happen- 
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ed in the Southern States. In Andhra the 
Congress won of its own, forty-one out of a total 
of 42 seats, and one lone seat went to the Janata 
Party. The Vengal Rao Ministry had done a 
fairly good job in the State and the party organ- 
isation was strong enough to face the electoral 
Challenge. In Karnataka also the Congress won 
26 seats out of a total of 28 on its own strength 
and only two went to the Janata. In Kerala the 
Janata secured a blank, Congress 14, CPI 14 and 
others 5, the Kerala Congress 2, Muslim League 
2 and RSP I-all CPLled ruling front. In Kerala 
the main factors for this win were the electorate 
appreciation of the good work done by Menon 
Ministry and the positive features of the Emerg- 
ency, such as trouble-free schools and colleges and 
industrial peace. The negative features of 
Emergency were much less evident there. In 
Tamil Nadu the elections, for all practical pur- 
poses, were a duel between the DMK, dismissed 
from power on the ground of large-cale corrup- 
tion, and the All-India Anna DMK, the group 
that broke away from the DMK under the leader- 
ship of film star politician M.G. Ramachandran. 
They had to settle old scores and it was just 
incidental that the Congress and the Janata 
parties joined on the opposite side, Congress jn 
alliance with the AIADMK and the Janata with 
DMK. Janata could get only 3 seats while the 
score of the Congress was 14. AIADMK’s tally 
was 18 and DMK I. 


But an important factor that influenced the 
voting pattern in the South was the language 
issue. If the South was largely unaware of what 
happened in North India at the time of the 
March elections the newspapers were saturated 
with the excesses of Emergency before the 
Assembly elections were held in Tamil Nadu EE 
Pondicherry in June. The voters both in Tami 
Nadu and Pondicherry still chose to treat Janata 
gingerly.” In fact, the pcople in the South d 
suspicious of the Janata's credentials as a mese" 
secular party. The three main constituents - 
the Party-the Jan Sangh, the Bharatiya Lol 
Dal and the Samyukta Socialist Party were identi- 
fied in the voters minds with Hindi dominance. 
Only the Congress had constantly reassured ye 
people in the South that Hindi would not m 
forced on them and that English would continu 


3 78 Assembly 
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elections. 
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to be an official language as long as they wanted. 
Two incidents sharpened the edge oí language 
issue. C. Subramaniam, during his election 
campaign in Palam (Tamil Nadu) gave a hint 
that Tamil would be in danger if the Janata 
Front came to power. Morarji made it clear to 
newsmen at Madras, when he went there in 
March for election campaigning, that he for one 
would not give up the three-language formula 
(Hindi, regional language, and English) and 
would try to “persuade” both Karunanidhi and 
M. G. Ramchandran to accept Hindi eventually, 
Karunanidhi categorically said that the DMK 
would never compromise on the two-three langu 
uge formula. Ramchandran, too, adopted this hard 
line. The language question, despite the assu- 
rances of the Prime Minister that Hindi would 
not be imposed on the people of the South against 
their wishes, was particularly causing concern 
to all the non-Hindi-speaking States, as the 
furore over Raj Narain's refusal to answer ques- 
tions in English in the House of the People so 
amply demonstrated. The language controversy, 
in fact, disrupted the proceedings of Parliament 
more or less every day. When the Civil Aviation 
and Tourism Minister stated, on July 29, 1977, 
his reply in Hindi to a question addressed to him 
in English, some Congress and AIADMK mem- 
bers protested. When the Speaker upheld that 
a Minister could give a reply in Hindi or English 
the members protested against the attitude of 
the Treasury Benches. If this was going to be the 
Government's stand then some of them would 
talk in their regional languages and create confu- 
sion, an AIADMK member remarked," 


The influence of religion and case on voting 
behaviour is no less important. It has worked 
always and there is no party in India which has 
not been affected one time or the other by the 
communal and caste virus and no party is free 
from the guilt of contributing to the pollution. 
The Janata was in alliance with the Akali Dal in 
Punjab. When Morarji Desai suggested that the 
Dal should merge itself with the Janata party, it 
caused consternation among the Akali hard core. 
They were totally opposed to losing their identity 
on the ground that the Akali Dal was a religio- 
political organisation and once it merged in the 
Janata it would not have any locus standi to 
. ̃ ee eth yn 
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wooed the Shahi Imam of Delhi Jama 

Syed Abdullah Bukhari, and he went round the 
Country exhorting the Muslim tions in 
the mosques to vote for the Janata Party and 
when the Assembly elections were announced to 
be held in June, he warned the party leader. 
ship against ignoring the interests of those who 
had swept them into power? The Congress (I) 
in 1980 also sought the good offices of the Shahi 
Imam and he appealed to his co-religionists to 
vote Mrs. Gandhi's party. The alliance with the 
Lok Dal at breaking point, the Congress (S) en- 
tered into an alliance with the Indian Union 
Muslim League led by Sulaiman Sait for the 1980 
Parliamentary eletion and left six seats for them 
in Uttar Pradesh. These six candidates, however, 
were to fight on the Congress (S) symbol-the 
Charkha. The constituencies left to the Muslim 
League were Agra, Moradabad, Hapur, Bijnor, 
Meerut and Sambhal, predominantly Muslim 
strongholds. 


Parties select candidates on the basis of their 
pull with the communal and block votes. Once 
this is done, the behind-the scene approach to the 
voters and their response are on the same basis. 
The secularism of even leftist parties, including 
both the Communist Parties, does not come in 
the way of their wooing labelled as well as dis- 
guised parties for alliances, seat adjustments and 
Ministry-making. Writing many years ago, H.M. 
Patel, pointed out that it was possible for 
the Congress to fight the First General Election 
in Gujarat strictly on secular lines, but it chose 
otherwise. It set up Kshatriyas against Patidars 
and non-Kshatriyas against Kshatriyas “The 
Congress,” he added, “has driven deep the com- 
munal wedge in certain areas in this way and T 
will not be easy to get that out of our system. 
It may seem anomalous that the Communists 
should be caste-minded, but in India they certain- 
ly have been. The success of the Communist Party 
of India to capture control of the State Goyern- 
ment in Kerala can be explained aboye are 
its ability to politically manipulate caste i 
within pri boundaries. In Andhra, the Com- 
munists had the active support of the Kammas, 4 
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caste which included many substantial landow- 
ners. They, in fact, controlled the Communist 
Party in Andhra as Reddies dominated the Cong- 
ress organisation in that State. 


Selig Harrison in his book, India, the Most 
Dangerous Decades, suggested that the influence 
of caste on voting behaviour was the dominant. 
This suggestion has been effectively challenged 
on the ground that caste associations are not 
universal and at the village or small town level 
the impact of caste on voting is so various and 
complicated as to defy generalised description. 
Even some caste associations now find it “impossi- 
ble to deliver the vote" to a particular political 
party because of the differences of economic 
interests of different groups of their members. 

. In such circumstances, as well as in others, it is 
contended, voting by class, which is usually inter- 
preted as a sign of "modern" political behavi- 
our, is becoming the order of the day. Sometimes 
class is closely associated with caste; elsewhere 
there is no correspondence, or only a weak cor- 
respondence between the two.“ Yet, it cannot 
be denied that all the secular parties categorically 
condemn communalism and casteism on public 
platforms and, at the same time, calculating the 
religious and caste data are a part of election 
strategy. Selection of candidates with an eye on 
their communal or caste appeal, procuring block 
votes by deals with local leaders of these groups 
has spread like a cancer in the body politic of 
India and no part of the country and no party 
is immune from this evil. Its widespread preva- 
lence can best be exemplified by a Haryana slogan 
often heard during the elections. It runs thus, 
“Jat ki beti Jat ko, Jat ka vote Jat ko.” In other 
words, just as a Jat's daughter can be married 
only to a Jat, a Jat's vote must necessarily go to 
a Jat candidate. One has only to analyse the com- 
position of the State Legislatures and ministries 
in order to precisely appreciate how the numeri- 
cally strong and better organised castes hold abso- 
lute sway in the affairs of the States. 


But it must also be conceded that in so large 
and varied a country, poised between tradition 
and modernity, the possible patterns of electoral 
politics are varied. To say that the deter- 
minants of voting behaviour are changing, per- 
haps, radically, as shown by the election results 
— 
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of 1971 and 1977, is wide of realities. Caste 
politics, factional politics and vote bank’ have 
not been swept away by Mrs. Gandhi or Janata's 
brooms. It is true that in both these elections 
the political tacticians who relied on the well- 
established devices of vote catching received a 
marked setback. But it cannot be neglected 
that the Congress victory which had hitherto 
depended upon the support of two voting huge 
blocs Scheduled Castes and Muslims—each with 
its own special interests to protect—is also respons- 
ible for the Janata Party's victory in the 1977 
elections. Their shifting loyalties from the Con- 
gress to the Janata was to ensure a still beiter 
deal than what they had hitherto received. 
Some forty-five Muslim members from the Coun- 
cil of States and the State Assemblies, it was re- 
ported, decided to leave the Congress and join 
the Janata Party as they expected the Muslims 
to gain more by staying with the mainstream. 
They hoped that what the Congress only promis 
ed to Muslims and did not do, the Janata would.” 
This was exactly what the Shahi Imam told his 
Muslim audiences during his March 1977 election 
itinerary. In January 1980 election he was vehe- 
mently against the Janata Party as it had betray- 
ed the promises held out to the Muslims in 1977 
and Congress (I), he argued, was the only party 
that could redeem its promises. The Scheduled 
Castes have become a class of vested interests and 
they endeavour to maintain their separate iden- 
tity and tilt their votes in favour of a party which 
can give them more or appease them more. Jag- 
jivan Ram's resignation from the Union Cabinet 
and the Congress and joining hands with the 
Janata was a green signal for the Scheduled Castes 
whose accredited leader he was. 


There is another important factor which in- 
fluences voting behaviour. On the eve of elec 
tions all parties, national and regional, issue 
their manifestos declaring what the parties would 
do if they are voted to power. But the manifestos 
have no impact on voters' decision to vote for 
one party or another as they know fully well 
that the tall promises made by parties are seldom 
implemented. Garibi Hatao (banish poverty) was 
the famous slogan of Mrs. Gandhi's Congress in 
1971 and 1977. The Janata Party promised to 
abolish poverty within a decade. But poverty 
is still as much there as before. In 1977 the 
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Janata Party was ill-advised to promise in its 
manifesto grant of bonus to industrial workers 
and abolition of the sales tax. Both these pro- 
mises have created disastrous results. Bonus, ins- 
tead of being linked to productivity, is now being 
taken as a deferred wage and every government 
employee claims bonus as a matter of right. In 
making the promise to abolish sales tax it was not 
realised that the States would not easily agree to 
its implementation as it formed an important 
source of their revenue. The voters are familiar 
with the impracticable nature of some and the 
tardy implementation of others. The voters’ choice, 
therefore, is not the programme and policies offer- 
ed by the parties. It tends to be influenced by 
such undemocratic and archaic considerations as 


ig 


caste, religion, personal appeal and regional 
ties. It also accounts for the growth of 
of pressure groups. 


I 


a 
11 


haunting the masses, caste and religion 
so dominant a tole, one must expect 
tions in the pattern of voting behaviour not 
from place to place, but from time to 
room growth of regional parties professing 
parochial loyalties further complicates the 
and adds to the confusion. It is premature 
present either the 1971, 1977 or 1980 
a major breakthrough "in the cause of 
modernity and rationality." 
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